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972      THE  GENERAL  CORPORATION  LAW. 

Ch.  85,  O.  L.  L.  18W,  ch.  «87. 


THE  GENEBAL  COBPOBATION  LAW, 

As  amended  to  the  commencement  of  the  session  of  1896. 

L.  1890,*  Ch.  663 — An  act  in  relation  to  corporations  constituting 
chapter  thirty-five  of  the  general  laws. 

[Became  a  law  June  7,  1890,  taking  effect  May  1.  1891.] 

CHAPTER  XXXV  OF  THE  GENERAL  LAWS. 
Thb  Gbnsbal  Cobpobatiok  Law. 

Section  1.  Short  title. 

2.  Classification  of  corporations. 

3.  Definitions. 

4.  Qualifications  of  incorporators. 

5.  Filing  and  recording  certificates  of  incorporation. 
0.  Corporate  names. 

7.  Amended  and  supplemental  certificates. 

8.  Lost  or  destroyed  certificates. 

9.  Certificate  and  other  papers  as  evidence. 

10.  Limitation  of  powers. 

11.  Grant  of  general  powers. 

12.  Enlargement  of  limitations  upon  the  amount  of  the  property 

of  non-stock  corporations. 

13.  Acquisition  of  additional  real  property. 

14.  Acquisition  of  property  in  other  states. 

16.  Certificate  of  authority  of  a  foreign  corporation. 
10.  Proof  to  be  filed  before  granting  certificate. 

17.  Acquisition  of  real  property  in  this  state  by  certain  foreign 

corporationa 

18.  Acquisition  by   foreign  corporation   of  real   property  In  this 

state. 

19.  Prohibition  of  banking  powers. 

20.  Qualification  of  members  as  votera 

21.  Proxies. 

22.  Challenges. 

23.  Effect  of  failure  to  elect  directors. 

24.  Mode  of  calling  special  election  of  directors. 

25.  Mode  of  conducting  special  election  of  directors. 

26.  Qualification  of  voters  and  canvass  of  votes  at  special  elections. 

27.  Powers  of  supreme  court  respecting  elections. 

*The  Gen.  Corp.  L.  was  amended  throughout  by  L.  1892,  ch.  687,  which  became  a  law  Hay 
18, 1860,  taking  effect  immediately. 
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L.  1S93.  ch.  687.  Ch.  85,  G.  L.  §§  1,  «. 

Section  2o.  Stay  of  proceedings  in  actions  collusively  broughti 
2J.  Quorum  of  directors  and  power  of  majority. 

30.  Directors  as  trustees  in  case  of  dissolution. 

31.  Forfeiture  for  non-user. 

32.  Extension  of  corporate  existence. 

33.  Conflicting  corporate  laws. 

34.  Laws  repealed. 

35.  Saving  clause. 
3G.  Construction. 
37.  Law  revired. 

33.  When  notice  or  lapse  of  time  unnecessary. 

39.  As  to  acts  of  directors. 

<10.  Alteration  and  repeal  of  charter. 

[Thtis  am.  by  L,  1894,  chs.  186,  400,  L.  1895,  oh.  672.  See  Stat.  Const  L. 
§3i,  an^%p.  119.] 

Section  1.  Short  title. —  This  chapter  shall  be  known  as  the 
general  corporation  law. 

§  2.  Classification  of  corporations, —  A  corporation  shall  be 
either, 

1.  A  municipal  corporation, 

2.  A  stock  corporation, 

3.  A  non-stock  corporation,  or 
L  A  mixed  corporation. 

A  stock  corporation  shall  be  either, 

1.  A  monied  corporation, 

2.  A  transportation  corporation,  or 

3.  A  business  corporation. 

A  non-stock  corporation  shall  be  either, 

1.  A  religious  corporation,  or 

2.  A  membership  corporation. 

A  mixed  corporation  shall  be  either, 

1.  A  cemetery  corporation, 

2.  A  library  corporation, 

8.  A  co-operative  corporation, 

4.  A  board  of  trade  corporaticB,  or 

5.  An  agricultural  and  horticultural  corporation. 
A  transportation  corporation  shall  be  either, 

1.  A  railroad  corporation,  or 

2.  A  transportation  corporation  other  than  a  railroad  cor- 

poration. 
A  membership  corporation  shall  include  benevolent  orders 
and  fire  and  soldiers'  monument  corporations. 
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A  reference  i^i  a  general  law  to  a  class  of  corporations 
described  in  accordance  with  this  classification  shall  include 
all  corporations  theretofore  formed  belonging  to  such  class. 

[The  term  mixed  corporation  appears  only  In  this  section.  As  first  pro- 
jected, the  revision  of  the  corporation  laws  was  to  Include  a  chapter  to 
bo  known  as  "the  mixed  corporations  law."  Such  chapter  was  finally 
abandoned,  and  the  term  mixed  corporations  dropped  by  the  commission- 
ers. See  next  section,  sub.  2,  last  sentence.  Membership  corporation 
defined,  and  the  purposes  for  which  a  membership  corporation  may  be 
created,  Mem.  Corp.  L.,  §§  2,  30,  see,  also,  §  3,  sub.  2,  post.  Unincorporated 
benevolent  orders  are  not  provided  for  In  the  Mem.  Corp.  L.,  ncr 
Included  In  the  definition  of  a  membership  corporation  therein,  and,  there- 
fore, the  benevolent  orders  referred  to  in  this  section  must  be  deemed 
to  be  such  only  as  are  Incorporated.] 

§  3.  Definitions.' — 1.  A  municipal  corporation  Includes  d 
county,  town,  school  district,  village  and  city,  and  any  other 
territorial  division  of  the  State  established  by  law  with  powers 
of  local  government 

[School  district  is  not  a  municipal  corporation  within  the  meaning  of 
the  Gen.  Munidp.  L.,  see  §  1  thereof,  ante,  p.  580.  A  coimty  is  a  miml- 
clpal  corporation,  Co.  L.,  §  2,  ante,  p.  593,  likewise  a  town.  Town  L.,  §  2.] 

2.  A  stock  corporation  is  a  corporation  having  a  capital  stock 
divided  into  shares,  and  which  is  authorized  by  law  to  distribute 
to  the  holders  thereof  dividends  or  shares  of  the  surplus  profits 
of  the  corporation.  A  corporation  is  not  a  stock  corporation 
because  of  having  issued  certificates  called  certificates  of  stock, 
but  which  are  in  fact  merely  certificates  of  membership  and 
which  is  not  authorized  by  law  to  distribute  to  its  members  any 
dividends  or  share  of  profits  arising  from  the  operations  of  the 
corporation. 

3.  The  term  non-stock  corporation  includes  every  corporation 
other  than  a  stock  corporation. 

4.  A  moneyed  corporation  is  a  corporation  formed  under  or 
subject  to  the  banking  or  the  insurance  law. 

5.  A  domestic  corporation  is  a  corporation  incorporated  by  or 
under  the  laws  of  the  State  or  colony  of  New  York.  Every  cor- 
poration which  is  not  a  domestic  corporation  is  a  foreign  cor- 
poration, except  as  provided  by  the  code  of  civil  procedure  for 
the  purpose  of  construing  such  code. 

[In  construing  the  Civ.  Code,  a  corporation  created  by  or  under  the  laws 
of  IT.  S.,  and  located  In  the  state,  is  a  domestic  corporation,  Civ.  Code, 
ft  3343,  sub.  18.] 
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L.  1802,  ch.  687.  Ch.  85,  G.  L.  §4. 

0.  The  term  directors,  when  used  iu  relation  to  corporatiouB, 
shall  include  trustees  or  other  persons,  by  whatever  name 
known,  duly  appointed  or  designated  to  manage  the  affairs  of 
the  corporation. 

[To  slmUar  effect,  Pen.  CJode,  |  614], 

7.  The  term,  certificate  of  incorporation,  shall  include  articles 
of  association  or  any  other  written  instruments  required  by  law 
to  be  filed,  to  effect  the  incorporation  of  a  corporation,  including 
a  certified  copy  of  an  original  certificate  of  incorporation  filed 
for  such  purpose  in  pursuance  of  law. 

8.  The  term,  member  of  a  corporation,  shall  include  every  per- 
son having  a  right  to  vote  at  a  meeting  of  the  corporation  for 
the  election  of  directors,  other  than  a  person  having  a  right  to 
vote  only  upon  a  proxy. 

9.  The  term,  office  of  a  corporation,  means  its  principal  office 
within  the  State  or  principal  place  of  business  within  the  State, 
if  it  has  no  principal  office  therein. 

[Office  and  place  of  business  synonymous  terms;  certificate  of  incorx>of&- 
tion  locating  office,  presumptively  locates  residence  of  corporation  for  pur- 
poses of  taxation,  and  if  required  by  statute  to  be  stated  therein  is  con- 
clusive unless  changed  in  pursuance  of  statute,  Peo.  ex  reL 
Kni(^  Press  v.  Barker,  87  Hun  841.  Place  of  assessment  for 
taxation,  R.  S.,  part  •  1,  ch.  13,  t  2,  ft  6.  Principal  office  of  bank- 
ing corporation  may  be  changed,  Bank.  L.,  |  29;  of  turnpike,  plankroad  or 
bridge  corp<M*ation  may  be  changed,  Trans.  Corp.  L.,  |  137.] 

10.  The  term,  business  of  a  corporation,  when  used  with  refer- 
ence to  a  non-stock  corporation,  includes  the  operations  for  the 
conduct  of  which  it  is  incorpomiecl* 

IL  The  term,  corporate  law  or  laws,  when  used  in  any  law 
forming  a  part  of  the  revision  of  the  general  laws  of  the  State 
of  which  this  chapter  is  a  part,  means  the  general  laws  of  this 
State  ^relating  to  corporations  included  in  such  revision.  [Tht^ 
am.  ly  L.  1896,  oh.  672,  taking  effect  May  14, 1896.] 

§  4.  Qualifications  of  incorporators. —  A  certificate  of  incor- 
poration must  be  executed  by  natural  persons,  who  must  be  of 
full  age,  and  at  least  two-thirds  of  them  must  be  citizens  of  the 
United  States  and  one  of  them  a  resident  of  this  State.  This 
section  shall  not  apply  to  a  corporation  formed  by  the  reincor- 
poration or  consolidation  of  existing  corporations,  or  to  the 
reorganiEation  of  a  corporation  upon  the  sale  of  the  property  and 
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franchises  of  a  previously  existing  corporation   or    otherwise. 
[Thus  am.  hy  Z.  1896,  ch.  672,  taking  effect  May  14,  1895.] 

§  5.  Filing  and  recording  certificates  of  incorporation. — 
Every  certificate  of  incorporation  and  amended  or  supplemental 
certificate  hereafter  executed  shall  be  in  the  English  language, 
and  except  of  a  religious,  cemetery,  moneyed,  municipal  or  fire 
department  corporation,  shall  be  filed  in  the  office  of  the  secre- 
tary of  state,  and  shall  be  by  him  duly  recorded  and  indexed  in 
books  specially  provided  therefor;  and  a  certified  copy  of  such 
certificate  or  amended  or  supplemental  certificate  with  a  cer- 
tificate of  the  secretary  of  state  of  such  filing  and  record,  or  a 
duplicate  original  of  such  certificate  or  amended  or  supple- 
mental certificate  shall  be  filed  and  similarly  recorded  and  in- 
dexed in  the  office  of  the  clerk  of  the  county  in  which  the  oflSce 
of  the  corporation  is  to  be  located,  or,  if  it  be  a  non-stock  cor- 
poration, and  such  county  be  not  determined  upon  at  the  time 
of  executing  the  certificate  of  incorporation,  in  such  county 
clerk's  office  as  the  judge  approving  the  certificate  shall  direct. 
All  taxes  required  by  law  to  be  paid  before  or  upon  incorpora- 
tion and  the  fees  for  filing  and  recording  such  certificate  must 
be  paid  before  filing.  No  corporation  shall  exercise  any  cor- 
porate powers  or  privileges  until  such  taxes  and  fees  have  been 
paid.     [  Thvs  am,  hy  L.  1 895,  ch.  67?,  taking  effect  May  14,  1895.] 

[Tax  of  one-eighth  of  one  per  cent,  on  amount  of  capital  stock,  to  be 
paid  before  filing,  L.  1880,  ch.  143,  §  1.  Fees  of  secretary  of  state.  Exec, 
L..  §  26.  ante,  p.  370;  of  county  clerk,  Civ.  Code,  §  3304.  As  to  place  of 
filing  "  charter  "  of  an  educational  corporation,  compare  §  3,  sub.  7,  and 
§  5  above,  with  Univ.  L.,  §  27.  County  clerk  to  make  annual  report  to 
secretary  of  state,  of  all  certificates  of  incorporation  filed  In  his  oflice. 
Co.  L.,  §  161,  sub.  5.] 

§  6.  Corporate  names. —  No  certificate  of  incorporation  of  a 
proposed  corporation  having  the  same  name  as  an  existing 
domestic  cor}>oration,  or  a  name  so  nearly  resembling  it  as  to 
be  calculated  to  deceive,  shall  be  filed  or  recorded  in  any  office 
for  the  purpose  of  efTecting  its  incorporation.  A  corporation 
formed  by  the  reincorporation,  reorganization  or  consolidation 
of  other  corporations  or  upon  the  sale  of  the  property  or  fran- 
chises of  a  corporation,  may  have  the  same  name  as  the  corpora- 
tion OP  one  of  the  corporations  to  whose  franchises  it  has  suc- 
ceeded. No  corporation  shall  be  hereafter  organized  under  the 
laws  of  this  State  with  the  word  bank,  insurance,  indemnity, 
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guarantee  or  benefit  as  part  of  its  name,  except  a  •corporation 
formed  under  the  banking  law  or  the  insurance  law.  [TTvusam. 
hy  L,  1895,  oh.  672,  taking  efect  May  1*,  1896  ] 

[The  use  of  the  words  university  or  college  in  a  corporate!  name 
restricted,  Univ.  L.,  §  33.  As  to  similarity  of  names,  see  Matter  of  U.  S. 
Mort.  Co..  83  Hun  572.  Similar  provision  in  case  of  change  of  name, 
av.  Code,  §  2411.] 

%  7.  Amended  and  supplemental  certificates. —  If  in  the 
original  or  amended  certificate  of  incorporation  of  any  corpora- 
tion, or  if  in  a  supplemental  certificate  of  any  corporation  any 
informality  exist,  or  if  any  such  certificate  contain  any  matter 
not  authorized  by  law  to  be  stated  therein,  or  if  the  proof  or 
acknowledgment  thereof  shall  be  defective,  the  corporators  or 
directors  of  the  corporation  may  make  and  file  an  amended 
certificate  correcting  such  informality  or  defect  or  striking  out 
such  unauthorized  matter;  and  the  certificate  amended  shall  be 
deemed  to  be  amendied  accordingly  as  of  the  date  such  amended 
certificate  was  filed,  and  upon  the  filing  of  such  an  amended 
certificate  of  incorporation,  the  corporation  shall  then  for  all 
purposes  be  deemed  to  be  a  corporation  from  the  time  of  filing 
the  original  certificate. 

The  supreme  court  may,  upon  due  cause  shown,  and  proof 
made,  and  upon  notice  to  the  attorney-general,  and  to  such 
other  persons  as  the  court  may  direct,  and  upon  such  terms  and 
conditions  as  it  may  impose,  amend  any  certificate  of  incorpo- 
ration which  /ails  to  express  the  true  object  and  purpose  of  the 
corporation,  so  as  to  truly  set  forth  such  object  and  purpose. 

When  an  amended  or  supplemental  certificate  is  filed,  an 
entry  shall  be  made  upon  the  margin  of  the  index  and  record  of 
the  original  certificate  of  the  date  and  place  of  record  of  every 
such  amended  certificate. 

The  amendment  of  a  certificate  under  this  section  shall  be 
without  prejudice  to  any  pending  action  or  proceeding,  or  to  any 
rights  previously  accrued. 

[Amended  certificate  of  bank  must  be  approved  by  bank  superintendent. 
Bank.  L.,  §  41.] 

§  8.  Lost  or  destroyed  certificates. —  If  either  of  the  certifi- 
cates of  incorporation  shall  be  lost  or  destroyed  after  filing,  a 
certified  copy  of  the  other  certificate  may  be  filed  in  the  place  of 
the  one  so  lost  or  destroyed  and  as  of  the  date  of  its  original 
123 
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filing,  and  such  certified  copy  shall  have  the  same  force  and 
effect  as  the  original  certificate  had  when  filed. 

§  9.  Certificate  and  other  papers  as  evidence.—  The  certifi- 
cate of  incorporation  of  any  corporation  duly  filed  shall  be  pre- 
sumptive evidence  of  its  incorporation,  and  any  amended  cer- 
tificate or  other  paper  duly  filed  or  recorded  relating  to  the 
incorporation  of  any  corporation,  or  its  existence  or  manage- 
ment, and  containing  facts  required  or  authorized  by  law  to 
be  stated  therein,  shall  be  presumptive  evidence  of  the  exist- 
ence of  such  facts.  iThtis  am.  by  X.  1895,  cL  672,  taking  effect 
May  14, 1895.] 

[Certified  copies  to  be  evidence  with  same  force  as  original.  Civ.  Code, 
I  933.] 

§  10.  Limitation  of  powers. —  No  corporation  shall  possess 
or  exercise  any  corporate  powers  not  given  by  law,  or  not  neces- 
sary to  the  exercise  of  the  powers  so  given.  The  certificate  of 
incorporation  of  any  corporation  may  contain  any  provision  for 
the  regulation  of  the  business  and  the  conduct  of  the  affairs  of 
the  corporation,  and  any  limitation  upon  its  powers,  or  upon 
the  powers  of  its  directors  and  stockholders,  which  doe?  not 
exempt  them  from  the  performance  of  any  obligation  or  the 
performance  of  any  duty  imposed  by  law.  [Thus  am.  hy  L.  1895, 
ch.  672,  taking  eff^ect  May  14, 1895.] 

[Second  sentence  substantially  repeated  in  Bus.  Corp.  L.,  8  2,  last 
sentence.] 

§  11.  Grant  of  general  powers. —  Every  corporation  as  such 
has  power,  though  not  specified  in  the  law  under  which  it  Is 
incorporated: 

1.  To  have  succession  for  the  i)eriod  specified  in  its  certificate 
of  incorporation  or  by  law,  and  perpetually  when  no  i)eriod  is 
specified. 

2.  To  have  a  common  seal,  and  alter  the  same  at  pleasure. 

3.  To  acquire  by  grant,  gift,  purchase,  devise  or  bequest,  to 
hold  arid  to  dispose  of  such  property  as  the  purposes  of  the 
corporation  shall  require,  subject  to  such  limitations  as  may 
be  prescribed  by  law. 

4.  To  appoint  such  officers  and  agents  as  its  business  shall 
require,  and  to  fix  their  compensation,  and 

5.  To  make  by-laws,  not  inconsistent  with  any  existing  law, 
for  the  management  of  its  property,  the  regulations  of  its 
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affairs,  and  the  transfer  of  its  stock,  if  it  has  any,  and  the 
calling  of  meetings  of  its  members.  Such  by-laws  may  also  fix 
the  amount  of  stock,  which  must  be  represented  at  meetings  of 
the  ^stockholders  in  order  to  constitute  a  quorum,  unless  other- 
wise provided  by  law.  By-law^s  duly  adopted  at  a  meeting  of 
the  members  of  the  corporation  shall  control  the  action  of  its 
directors.  No  by-law  adopted  by  the  board  of  directors  regu- 
lating the  election  of  directors  or  officers  shall  be  valid  unless 
published  for  at  least  once  a  week  for  two  successive  weeks  in 
a  newspaper  in  the  county  where  the  election  is  to  be  held,  and 
at  least  thirty  days  before  such  election.  Subdivisions  four  and 
^\e  of  this  section  shall  not  apply  to  municipal  corporations. 
[Thus  am.  hj  Z.  1895,  ch.  672,  talcing  effect  May  14, 1895.] 

[Period  of  corporate  existence  specified  In  charter  may  be  extended, 
§  32,  post.  Private  seals  of  oflScers  of  corporation  signing  an  instrument 
may  be  deemed  the  seal  of  the  corporation,  if  It  have  no  corporate  seal, 
Stat  Const.  L.,  §  13,  ante,  p.  112.  Sub.  3,  authorizing  corporations  to  talte 
by  devise,  supersedes  R.  S.,  part  2,  ch.  6,  t.  1,  §  3,  disabling  corporations 
from  taking  by  devise  unless  expressly  authorized,  but  right  to  take  by 
devise  is  still  subject  to  the  limitations  prescribed  by  L.  1860,  ch.  360, 
and  L.  1848,  ch.  319,  §  6.  Directors  may  make  by-laws  where  members 
do  not,  §  29,  post.  Notice  of  election  of  directors  of  a  stock  -corporation, 
may  be  prescribed  by  by-laws.  Stock  Corp.  L.,  §  20.  By-laws  are  binding 
as  between  the  corporation  and  its  members,  but  not  as  to  third  persons 
without  notice,  Rathbun  v.  Snow,  123  N.  Y.,  at  p.  349.  What  real  prop- 
erty may  be  held  by  banks.  Bank.  L.,  §  43;  by  savings  banks,  Id.,  §  117;  by 
trust  COS.,  Id.,  §  156;  by  insurance  cos.,  Ina  L.,  §  20.] 

§  12.  Enlargement  of  limitations  upon  the  amount  of  the 
property  of  non-stock  corporations. —  If  any  pjeneral  or  special 
law  heretofore  passed,  or  any  certificate  of  incorporation,  shall 
limit  the  amount  of  property  a  corporation  other  than  a  stock 
corporation  may  take  or  hold,  such  corporation  may  take  and 
hold  property  of  the  value  of  three  million  dollars  or  less,  or 
the  yearly  income  derived  from  which  shall  be  five  hundred 
thousand  dollars  or  less,  notwithstanding  any  such  limitations. 
In  computing  the  value  of  such  property,  no  increase  in  value 
arising  otherwise  than  from  improvements  made  thereon  shall 
be  taken  into  account.    \Thits  am.  hy  L.  1894,  ch,  400.] 

[Stock  corporations  and  non-stock  corporations,  defined,  %%  2,  3,  ante.  To 
like  eflPect,  as  this  §  12  is  L.  1889,  ch.  191.  Rejjents  may  authorize  edu- 
cational corporations  to  hold  property  In  excess  of  limit  fixed  by  law, 
Univ.  L.,  §  34,  sub.  5.] 
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§  13.  Acquisition  of  additional  real  property.. —  When  any 
coiporation  shall  have  sold  or  conveyed  any  part  of  its  real 
property,  the  supreme  court  may,  notwithstanding  any  restric- 
ti(»n  of  a  general  or  special  law,  authorize  it  to  purchase  and 
hold  from  time  to  time  other  real  property,  upon  satisfactory 
proof  that  the  value  of  the  property  so  purchased  does  not  ex- 
ceed the  value  of  the  property  so  sold  and  conveyed  within  the 
three  years  next  preceding  the  application, 

§  14.  Acquisition  of  property  in  other  states. —  Any  domes- 
tic corporation  transacting  business  in  other  states  or  foreign 
countries  may  acquire  and  dispose  of  such  property  as  shall  be 
requisite  for  such  corporation  in  the  convenient  transaction  of 
its  business. 

§  15.  Certificate  of  authority  of  a  foreign  corporation.— 
No  foreign  stock  corporation  other  than  a  monied  corporation, 
shall  do  business  in  this  state  without  having  first  procured 
from  the  secretary  of  state  a  certificate  that  it  has  complied 
with  all  the  requirements  of  law  to  authorize  it  to  do  business  in 
this  state,  and  that  the  business  of  the  corporation  to  be  car- 
ried on  in  this  state  is  such  as  may  be  lawfully  carried  on  by 
a  corporation  incorporated  under  the  laws  of  this  state  for  such 
or  fi?imilar  business,  or,  if  more  than  one  kind  of  business,  by  two 
or  more  corporations  so  incoi*porated  for  such  kiuds  of  business 
respectively.  The  secretary  of  state  shall  deliver  such  certifi- 
cate to  every  such  corporation  so  complying  with  the  require- 
ments of  law.  No  such  corporation  now  doing  business  in  this 
state  shall  do  business  herein  after  December  31,  1892,  without 
having  procured  such  certificate  from  the  secretary  of  state, 
but  any  lawful  contract  previously  made  by  the  corporation  may 
be  performed  and  enforced  within  the  state  subsequent  to  such 
date  No  foreign  stock  corporation  doing  business  in  this  state 
without  such  certificate  shall  maintain  any  action  in  this  state 
upon  any  contract  made  by  it  in  this  state  until  it  shall  have 
procured  such  certificate. 
[See  note  to  next  section.] 

§  IG.  Proof  to  be  filed  before  granting  certificate. —  Before 
granting  such  certificate  the  secretary  of  state  shall  require 
every  such  foreign  corporation  to  file  in  his  office  a  sworn  copy 
in  the  English  language  of  its  charter  or  certificate  of  incor- 
poration and  a  statement  under  its  corporate  seal  particularly 
setting  forth  the  business  or  objects  of  the  corporation  which  it 
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is  engaged  in  carrying  on  or  which  it  proposes  to  carry  on  within 
the  State,  and  a  place  within  the  State  which  is  to  be  its  prin- 
cipal place  of  business,  and  designating  in  the  manner  pre- 
scribed in  the  code  of  civil  procedure  a  person  upon  whom  pro- 
cess against  the  corporation  may  be  served  within  the  State. 
Tho  person  so  designated  must  have  an  office  or  place  of  busi- 
ness at  the  place  where  such  corporation  is  to  have  its  principal 
place  of  business  within  the  State.  Such  designation  shall 
continue  in  force  until  revoked  by  an  instrument  in  writing 
designating  in  like  manner  some  other  person  upon  whom  pro- 
cess against  the  corporation  may  be  served  in  this  State.  If  the 
person  so  designated  dies  or  removes  from  the  place  where  the 
oor]>oration  has  its  principal  place  of  business  within  the  State, 
and  the  corporation  does  not  within  thirty  days  after  such  death 
or  removal  designate  in  like  manner  another  person  upon  whom 
process  against  it  may  be  served  within  the  State,  the  secretary 
of  state  may  revoke  the  authority  of  the  corporation  to  do  busi- 
ness within  the  State,  and  process  against  the  corporation  in  an 
action  upon  any  liability  incurred  within  this  State  before  such 
revocation,  may,  after  such  death  or  removal,  and  before  another 
designation  is  made,  be  served  upon  the  secretary  of  state.  At 
the  time  of  such  service  the  plaintiff  shall  pay  to  the  secretary  of 
state  two  dollars,  to  be  included  in  his  taxable  costs  and  dis- 
bursements, and  the  secretary  of  state  shall  forthwith  mail  a 
copy  of  such  notice  to  such  corporation  if  its  address,  or  the 
address  of  any  officer  thereof,  is  known  to  him.  [Thttsam.  hy  Z. 
1895,  oh.  672,  taking  effect  May  14,  1595.] 

[License  fee  to  be  paid  by  certain  foreign  corporations,  as-  a  condition 
of  doing  business  In  this  state,  and  before  receiving  certificate  of  autlior- 
ity,  L.  1895,  ch.  240.  Foreign,  stock  and  monied  corporations  defined,  §  3, 
ante.  Restrictions  tipon  foreign  banlsing  cori>oratlons.  Bank.  L.,  §§  31-2, 
205;  upon  foreign  Insurance  corporations,  Ins.  L.,  §§  9,  2.5-35.  When  for- 
eign corporation  may  sue  and  be  sued  in  this  state.  Civ.  Code,  §§  1779-80. 
Summons  may  be  served  upon  the  person  designated.  Civ.  Code,  §  432. 

Rights  of  foreign  corporation  to  do  business  in  this  state,  in  absence 
of  statutory  restrictions,  Demarest  v.  Flack,  128  N.  Y.  205.  Similar  rights 
after  having  obtained  certificate  of  authority;  as  to  what  corporations  leg- 
islative restrictions  are  unconstitutional;  what  constitutes  doing  business, 
Lancaster  v.  Amsterdam  Co.,  140  N.  Y.  576;  Murphy  Varnish  Co.  v.  Con- 
ne!l.  10  Misc.  553;  Novelty  MTg  Co.  v.  Connell,  88  Hun  254. 
Foreign  corporation  may,  without  obtaining  certificate  of  authority, 
maintain  action  commenced  after  December  31,  1892,  upon  a  con- 
tract made  before  that  date,   Providence  Co.  v.  ConneU,  86  Hun  319; 
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and  may  maintain  action  commenced  after  obtaining  certificate  though 
business  done  after  December  31,  1892,  and  before  certificate,  Neu- 
chatel  V.  Mayor,  12  Misc.  26,  64  Fed.  141.  Actions  not  upon  contract  not 
prohibited,  as  replevin.  Am.  Tjrpefounders'  Co.  v.  Conner,  6  Misc.  891;  or 
a  creditor's  suit  to  set  aside  a  fraudulent  conveyance,  Schlitz  Co.  v. 
Ester,  86  Hun  22.  Foreign  corporation  plaintiff  need  not  allege  the 
obtaining  the  certificate,  but  failure  to  obtain  It  is  a  matter  of  defense, 
NicoU  V.  Clark,  13  Misc.  128;  but  it  can  noit.  maintain  attachment  without 
affidavit  that  It  has  obtained  the  certificate,  Sawyer  Co.  v.  Bussell,  84 
Hun  114. 

Unless  the  statute  has  the  effect  of  preventing  a  cause  of  action  from 
accruing,  the  action  may  be  maintained  -in  federal  courts,  notwitlistand- 
Ing  the  general  prohibition,  Barron  v.  Burnside,  121  U.  S.  186;  So.  Pa(?. 
Co.  V.  Denton,  146  U.  S.  202;  Com.  v.  E.  Tenn.  Co.,  Com.  v.  Jellioo  Co. 
(Ky.).  30  S.  W.  608,  611.] 

§  17.  Acquisition  of  real  property  in  this  state  by  certain 
foreign  corporations. —  Any  foreign  corporation  created  under 
the  laws  of  the  United  States,  or  of  any  state  or  territory  thereof, 
and  doing  business  in  this  state,  may  acquire  such  real  property 
in  this  state  as  may  be  necessary  for  its  corporate  purposes  in 
the  transaction  of  its  business  in  this  state,  and  convey  the 
same  by  deed  or  otherwise  in  the  same  manner  as  a  domestic 
corporation. 

§  18.  Acquisition  by  foreign  corporation  of  real  property 
in  this  state.  —  Any  foreign  corporation  may  purchase  at  a 
sale  upon  the  foreclosure  of  any  mortgage  held  by  it,  or,  upon 
any  judgment  or  decree  for  debts  due  it,  or,  upon  any  settle- 
ment  to  secure  such  debts,  any  real  property  within  this  state 
covered  by  or  subject  to  such  mortgage,  judgment,  decree  or 
settlement,  and  may  take  by  devise  any  real  property  situated 
within  this  state  and  hold  the  same  for  not  exceeding  five  years 
from  the  date  of  such  purchase,  or  from  the  time  when  the 
right  to  the  possession  thereof  vests  in  such  devisee  and  convey 
it  by  deed  or  otherwise  in  the  same  manner  as  a  domestic 
corjioration.    [Thvs  am  hy  L.  1894,  ch.  186.] 

[§§  17-18  are  merely  declaratory  of  rights  which  would  exist  in  the 
absence  of  such  statutes  and  ht^ve  no  limiting  effect,  Lancaster  v.  Amster- 
dam Co.,  140  N.  Y.  576.] 

§  19.  Prohibition  of  bank'ng  powers. —  No  corporation  ex- 
cept a  corporation  formed  under  or  subject  to  the  banking  laws, 
shall  by  any  implication  or  construction  be  deemed  to  possess 
the  power  of  carrying  on  the  business  of  discounting  bills,  notes 
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or  other  evidences  of  debt,  of  receiving  deposits,  of  buying  gold 
or  silver  bullion  or  foreign  coins,  or  buying  and  selling  bills  of 
exchange,  or  shall  issue  bills,  notes  or  other  evidences  of  debt 
for  circulation  as  money. 

§  20.  Qualification  of  members  as  voters. —  At  every  election 
of  directors  and  meeting  of  the  members  of  any  corporation, 
every  member  who  is  not  in  default  in  the  payment  of  his  sub- 
scriptions upon  his  stock  or  disqualified  by  the  by-laws,  shall 
be  entitled  to  one  vote,  if  a  non-stock  corporation,  and,  if  a 
stock  corporation,  to  one  vote  for  every  share  of  stock  held  by 
him  for  ten  days  immediately  preceding  the  election  or  meeting. 

Every  pledgor  of  stock  standing  in  his  name  on  the  books  of 
the  corporation  shall  be  deemed  the  owner  thereof  for  the  pur- 
poses of  this  section. 

The  certificate  of  incorporation  of  any  stock  corporation  may 
provide  that  at  all  elections  of  directors  of  such  corporation, 
each  stockholder  shall  be  entitled  to  as  many  votes  as  shall 
equal  the  number  of  his  shares  of  stock  multiplied  by  the  num- 
ber of  directors  to  be  elected,  and  that  he  may  cast  all  of  such 
votes  for  a  single  director  or  may  distribute  them  among  the 
number  to  be  voted  for,  or  any  two  or  more  of  them  as  he  may 
see  fit,  which  right,  when  exercised,  shall  be  termed  cumulative 
voting.  The  stockholders  of  a  corporation  heretofore  formed, 
who,  by  the  provisions  of  laws  existing  on  April  30,  1891,  were 
entitled  to  the  exercise  of  such  right,  may  hereafter  exercise 
such  right  according  to  the  provisions  of  this  section. 

No  person  shall  vote  or  issue  a  proxy  to  vote  at  any  meeting 
of  the  stockholders  or  bondholders,  or  both,  of  a  stock  corpora- 
tion, upon  any  stock  or  bonds  which  have  not  been  owned  by 
him  for  at  least  ten  days  next  preceding  such  meeting,  not- 
withstanding such  stock  or  bonds  may  stand  in  his  name  on 
the  books  of  the  corporation. 

No  member  of  a  corporation  shall  sell  his  vote  or  issue  a 
proxy  to  vote  to  any  person  for  any  sum  of  money  or  anything 
of  value. 

The  books  and  papers  containing  the  record  of  membership 
of  the  corporation  shall  be  produced  at  any  meeting  of  its  mem- 
l)ers  upon  the  request  of  any  member.  If  the  right  to  vote  at 
any  such  meeting  shall  be  challenged,  the  inspectors  of  election, 
or  other  persons  presiding  thereat,  shall  require  such  books,  if 
they  can  be  had,  to  be  produced  as  evidence  of  the  right  of  the 
I>erson  challenged  to  vote  at  such  meeting,  and  all  persons  who 
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may  appear  from  such  books  to  be  members  of  the  corporatioo 
may  vote  at  such  meeting  in  person  or  by  pro3^,  subject  to  the 
provisions  of  this  chapter. 

[Violation  of  fourth  or  fifth  paragi  aph  of  thl»  section  is  a  misdemeanor, 
Pen.  Code,  $  613.  If  inspectors  are  prohibited  by  injunction  from  using 
the  book  then  it  can  not  be  had  and  need  not  l)e  produced,  Matter  of 
Argus  CJo.,  138  N.  Y.  557.  At  elections  of  stock  corporations,  Inspectors 
must  take  oath,  etc..  Stock  Corp.  L.,  §  28.] 

§  21.  Proxies.  —  Every  member  of  a  corporation,  except  a 
religious  corporation,  entitled  to  vote  at  any*  meeting  thereof 
may  so  vote  by  proxy. 

Ko  officer,  clerk,  teller  or  bookkeeper  of  a  corporation  formed 
under  or  subject  to  the  banking  law  shall  act  as  proxy  for  any 
stockholder  at  any  meeting  of  any  such  corporation. 

Every  proxy  must  be  executed  in  writing  by  the  member  him- 
self, or  by  his  duly  authorized  attorney.  No  proxy  hereafter 
made  shall  be  valid  after  the  expiration  of  eleven  months  from 
tlie  date  of  its  execution  unless  the  member  executing  it  shall 
have  specified  therein  the  length  of  time  it  is  to  continue  in 
force,  which  shall  be  for  some  limited  period.  Every  proxy 
shall  be  revocable  at  the  pleasure  of  the  person  executing  it; 
but  a  corporation  having  no  capital  stock  may  prescribe  in  its 
by-laws  the  persons  who  may  act  as  proxies  for  members,  and 
the  length  of  time  for  which  proxies  may  be  executed. 

§  22.  Challenges.  — Every  member  of  a  corporation  offering 
to  vote  at  any  election  or  meeting  of  the  corporation  shall,  if 
required  by  an  inspector  of  election  or  other  ofl&cer  presiding 
at  such  election  or  meeting,  or  by  any  other  member  present, 
take  and  subscribe  the  following  oath:  "I  do  solemnly  swear 
that  in  voting  at  this  election  I  have  not,  either  directly,  indi- 
rectly or  impliedly,  received  any  promise  or  any  sum  of  money 
or  anything  of  value  to  influence  the  giving  of  my  vote  or  votes 
at  this  meeting  or  as  a  consideration  therefor."  If  it  is  a  stock 
corporation,  the  oath  so  taken  and  subscribed  shall  contain  the 
following  additional  provision :  **  That  I  have  not  sold  or  other- 
wise disposed  of  my  interest  in  or  title  to  any  shares  of  stock 
or  bonds  in  respect  to  which  I  offer  to  vote  at  this  election,  but 
that  all  such  shares  or  bonds  are  still  owned  by  me,"  but  if  such 
stock  or  bonds  be  pledged,  the  oath  may  so  state.  Any  person 
offering  to  vote  as  proxy  for  any  other  person  shall  present  his 
proxy  and,  if  so  required,  take  and  subscribe  the  following  oath: 
"I  do  solemnly  swear  that  I  have  not,  either  directly,  indi- 
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rectly  or  impliedly,  given  any  promise  or  any  sum  of  money  or 
anything  of  value  to  induce  the  giving  of  a  proxy  to  me  to 
vote  at  this  election,  or  received  any  promise  or  any  sum  of 
money  or  anything  of  value  to  influence  the  giving  of  my  vote 
at  this  meeting,  or  as  a  consideration  therefor."  If  a  stock  cor- 
poration, the  oath  so  taken  and  subscribed  shall  contain  the  fol- 
lowing additional  provision:  "And  that  the  title  to  the  stocks 
and  bonds  upon  which  I  now  offer  to  vote  is,  to  the  best  of  my 
knowledge  and  belief,  truly  and  in  good  faith  vested  in  the  per- 
sons in  whose  names  they  now  stand,"  but  if  such  stocks  or 
bonds  be  held  as  security,  the  oath  may  so  state.  The  inspectors 
or  persons  presiding  at  the  election  may  administer  such  oath, 
and  all  such  oaths  and  proxies  shall  be  filed  in  the  office  of  the 
corporation.  [Thtts  am.  by  L.  1895,  oh.  672,  taking  efeet  May 
14, 1895.] 

§  23.  Effect  of  failure  to  elect  directors.— If  the  directors 
shall  not  be  elected  on  the  day  designated  in  the  by-laws,  or 
by  law,  the  corporation  shall  not  for  that  reason  be  dissolved; 
but  every  director  shall  continue  to  hold  his  office  and  discharge 
his  duties  until  his  successor  has  been  elected. 

§  24.  Mode  of  calling  special  election  of  directors. —  If  the 
election  has  not  been  held  on  the  day  so  designated,  the  directors 
shall  forthwith  call  a  meeting  of  the  members  of  the  corporation 
for  the  purpose  of  electing  directors,  of  which  meeting  notice 
shall  be  given  in  the  same  manner  as  of  the  annual  meeting 
for  the  election  of  directors. 

If  such  meeting  shall  not  be  so  called  within  one  month,  or, 
if  held,  shall  result  in  a  failure  to  elect  directors,  any  member 
of  the  corporation  may  call  a  meeting  for  the  purpose  of  electing 
directors  by  publishing  a  notice  of  the  time  and  place  of  holding 
such  meeting  at  least  once  in  each  week  for  two  successive 
weeks  immediately  preceding  the  election,  in  a  newspaper  pub- 
lished in  the  county  where  the  election  is  to  be  held  and  in 
such  other  manner  as  may  be  prescribed  in  the  by-laws  for  the 
publication  of  notice  of  the  annual  meeting,  and  by  serving  upon 
each  member,  either  personally  or  by  mail,  directed  to  him  at 
his  last  known  post-office  address,  a  copy  of  such  notice  at 
least  two  weeks  before  the  meeting. 

§  25.  Mode  of  conducting  special  elections  of  directors. — 
Such  meeting  shall  be  held  at  the  office  of  the  corporation,  or 
if  it  has  none,  at  the  place  in  this  state  where  its  principal 
124 


Digitized  by 


Google 


986  THE  GENERAL  CORPORATION  LAW, 

§§26-253^  Ch.  85,  G.  L.  L.  1802,  oh.  687. 

business  has  been  transacted,  or  if  access  to  such  office  or 
place  is  denied  or  can  not  be  had,  at  some  other  place  in  the 
city,  village  or  town  where  such  office  or  place  is  or  was  located. 

At  such  meeting  the  members  attending  shall  constitute  a 
quorum.  They  may  elect  inspectors  of  election  and  directors 
and  adopt  by-laws  providing  for  future  annual  meetings  and 
election  of  directors,  if  the  corporation  has  no  such  by-laws, 
and  transact  any  other  business  which  may  be  transacted  at 
an  annual  meeting  of  the  members  of  the  corporation. 

§  26.  Qalification  of  voters  and  canvass  of  votes  at  special 
elections.  —  ^  the  absence  at  such  meeting  of  the  books  of  the 
corporation  showing  who  are  members  thereof,  each  person, 
before  voting,  shall  present  his  sworn  statement  setting  forth 
that  he  Is  a  member  of  the  corpcM'ation ;  and  if  a  stock  corpora- 
tion, the  number  of  shares  of  stock  owned  by  him  and  standing 
in  his  name  on  the  books  of  the  corporation,  and,  if  known  to 
him,  the  whole  number  of  shares  of  stock  of  the  corporation 
outstanding.  On  filing  such  statement,  he  may  vote  as  a  mem- 
ber of  the  corporation;  and  if  a  stock  corporation,  he  may  vote 
on  the  shares  or  stock  appearing  in  such  statement  to  be  owned 
by  him  and  standing  in  his  name  on  the  books  of  the  corporation. 

The  inspectors  shall  return  and  file  such  statements,  with  a 
certificate  of  the  result  of  the  election,  verified  by  them,  in  the 
office  of  the  clerk  of  the  county  in  which  such  election  is  held, 
and  the  persons  so  elected  shall  be  the  directors  of  the  cor- 
poration. 

§  27.  Powers  of  supreme  court  respecting  elections. —  The 
supreme  court  shall,  upon  the  application  of  any  person  or  cor- 
poration aggrieved  by  or  complaining  of  any  election  of  any 
corporation  or  any  proceeding,  act  or  matter  toucKing  the  same, 
upon  notice  thereof  to  the  adverse  party,  or  to  those  to  be 
affected  thereby,  forthwith  and  in  a  summarj'  way,  hear  the 
affidavits,  proofs  and  allegations  of  the  parties,  or  otherwise 
inquire  into  the  matters  or  causes  of  complaint,  and  establish 
the  election  or  order  a  new  election,  or  make  such  order  and 
give  such  relief  as  right  and  justice  may  require. 

[As  to  procedure  on  such  hearing,  Matter  of  Argus  Co.,  138  N.  Y.  557.] 

§28.  Stay  of  proceedings  in  actions  coUusively  brought. — 
If  an  action  is  brought  against  a  corporation  by  the  procurement 
or  default  of  its  directors,  or  any  of  them,  to  enforce  any  claim 
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or  obligation  declared  void  by  law,  or  to  which  the  corporation 
has  a  valid  defense,  and  such  action  is  in  the  interest  or  for  the 
benefit  of  any  director,  and  the  corporation  has  by  his  con- 
nivance made  default  in  such  action,  or  consented  to  the  vadidity 
of  such  claim  or  obligation,  any  member  of  the  corporation  may 
apply  to  the  supreme  court,  upon  affidavit,  setting  forth  the 
facts,  for  a  stay  of  proceedings  in  such  action,  and  on  proof  of 
the  facts  in  such  further  manner  and  upon  such  notice  as  the 
court  may  direct,  it  may  stay  such  proceedings  or  ^set  aside  and 
vacate  the  same,  or  grant  such  other  relief  as  may  seem  proper, 
and  which  will  not  injuriously  affect  an  innocent  party,  who, 
without  notice  of  such  wrongdoing  and  for  a  valuable  considera- 
tion, has  acquired  rights  under  such  proceedings. 

[Action  for  benelit  of  director's  wife  is  not  foF  his  benefit,  Matter  of 
Gardner,  86  Hun    30.] 

§  29.  Quorum  of  directors  and  powers  of  majority. —  The 
afl*airs  of  every  corporation  shall  be  managed  by  its  board  of 
directors  at  least  two  of  whom  shall  be  residents  of  this  state. 
Unless  otherwise  provided  by  law  a  majority  of  the  board  of 
directors  of  a  corporation  at  a  meeting  duly  assembled  shall  be 
necessary  to  constitute  a  quorum  for  the  transaction  of  business, 
and  the  act  of  a  majority  of  the  directors  present  at  a  meeting 
at  which  a  quorum  is  present  shall  be  the  act  of  the  board  of 
directors.  Subject  to  the  by-laws,  if  any,  adopted  by  the  mem- 
bers of  a  corporation,  the  directors  may  make  necessary  by-laws 
of  the  corporation. 

[By-laws  made  by  members,  control  the  directors,  §  11,  sub.  5,  ante, 
Qualifications  of  directors  of  stock  corporations,  Stock  Corp.  L.,  $  20;  of 
banks.  Bank.  L.,  §  50.    As  to  quorum,  etc.,  §  39,  post] 

§  30. .  Directors  as  trustees  in  case  of  dissolution. —  Upon 
the  dissolution  of  any  corporation,  its  directors,  unless  other 
persons  shall  be  appointed  by  the  legislature,  or  by  some  court 
of  competent  jurisdiction,  shall  be  the  trustees  of  its  creditors, 
stockholders  or  members,  and  shall  hare  full  power  to  settle  its 
affairs,  collect  and  pay  outstanding  debts,  and  divide  among  the 
persons  entitled  thereto  the  money  and  other  property  remain- 
ing after  payment  of  debts  and  necessary  expenses. 

Such  trustees  shall  hare  authority  to  sue  for  and  recover  the 
debts  and  property  of  the  corporation,  by  their  name  as  such 
trustees,  and  shall  jointly  and  severally  be  personally  liable  to 
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its  creditors,  stockholders  or  members,  to  the  extent  of  its  prop- 
erty and  effects  that  shall  come  into  their  hands. 

[Action  for  Injuries  from  negligence  does  not  abate  by  dissolution;  cred- 
itors in  thi8«sectloin  Include  all  persons  to  whom  corporation  is  liable  for 
its  torts.  MarstaUer  v.  Mills,  143  N.  Y.  398;  People  v.  Troy  Co.,  82  Hun 
30311] 

§  31.  Forfeiture  for  non-user. —  If  any  corporation,  except  a 
railroad,  turnpike,  plank-road  or  bridge  corporation,  shall  not 
organize  and  commence  the  transaction  of  its  business  or  under- 
take the  discharge  of  its  corporate  duties  within  two  years  from 
the  date  of  its  incorporation,  its  corporate  powers  shall  cease. 

lAa  to  whether  such  default  ipso  facto  terminates  corporate  existence, 
or  merely  gives  ground  for  forfeiture  by  court,  Matter  of  Brooklyn  El.  Co., 
125  N.  Y.  434.  Savings  bank  charter  fcwfeited  unless  it  commences  busi- 
ness within  one  year,  Bank.  L.,  §  106.] 

§  32.  Extension  of  corporate  existence. —  Any  domestic  cor- 
poration at  any  time  within  three  years  before  the  expiration 
thereof,  may  extend  the  term  of  its  existence  beyond  the  time 
specified  in  its  original  certificate  of  incorporation,  or  by  law,  or 
in  any  cei*tificate  of  extension  of  corporate  existence,  by  the  con- 
sent of  the  stockholders  owning  two-thirds  in  amount  of  its 
capital  stock,  if  not  a  stock  corporation,  by  the  consent  of  two- 
thirds  of  its  members,  in  and  by  a  certificate  signed  and 
acknowledged  by  them  and  filed  in  the  oflSces  in  which  the 
original  certificates  of  its  incorporation  were  filed,  if  at  all,  and, 
if  not,  then  in  the  offices  where  certificates  of  incorporation  are 
now  required  by  law  to  be  filed,  and  the  officers  with  whom  the 
same  may  be  filed  shall  thereupon  record  them  in  the  bool^s 
kept  in  their  respective  offices  for  the  record  of  such  certificates, 
and  make  a  memorandum  of  such  record  in  the  margin  of  the 
original  certificate  in  such  book,  if  any,  and  thereupon  the  time 
of  existence  of  such  corporation  shall  be  extended,  as  designated 
in  such  certificate,  for  a  term  not  exceeding  the  term  of*  which  it 
was  incorporated  in  the  first  instance.  If  the  term  of  existence 
of  any  domestic  corporation  shall  have  expired  and  it  shall  be 
made  satisfactorily  to  appear  to  the  supreme  court  that  such 
corporation  was  legally  organized  pursuant  to  any  law  of  this 
state,  and  that  through  mistake  it  shall  hare  issued  its  bonds 
payable  at  a  date  beyond  the  date  fixed  in  its  charter  or  certi- 
ficate of  incorporation  for  the  expiration  of  its  corporate  exist- 

•  So  In  the  original 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  989 

L.  180d,  dL  687.  Ch.  85,  G.  L.  §88. 

ence,  and  such  bonds  shall  be  unmatured  and  unpaid,  the 
supreme  court  may,  upon  the  application  of  any  person  inter- 
ested and  upon  such  notice  to  such  other  parties  as 
the  court  may  require,  by  order,  authorize  the  filing 
and  recording  of  a  certificate  reviving  the  existence  of 
such  corporation,  u|)on  such  conditions  and  with  such  limita- 
tions as  such  order  shall  specify,  and  extending  such  corporate 
existence  for  a  term  not  exceeding  the  term  for  which  it  was 
originall}'  incorporated.  Upon  filing  and  recording  such  certifi- 
cate in  the  same  manner  as  certificates  of  extension  of  corporate 
existence  duly  issued  before  the  expiration  of  the  existence  of  a 
domestic  corporation  is  authorized  by  law  to  be  filed  and  re- 
corded, such  corporate  existence  shall  be  revived  and  extended 
in  pursuance  of  the  terms  of  such  order,  but  such  revival  and 
extension  shall  not  affect  any  litigation  commenced  after  such 
expiration  and  pending  at  the  time  of  such  revival 

If  a  corporation  fonned  under  or  subject  to  the  banking  law, 
such  certificate  shall  not  be  filed  or  recorded  unless  it  shall  have 
indorsed  thereon  the  written  approval  of  the  superintendent  of 
banks;  or,  if  an  insurance  corporation,  unless  it  shall  have  in- 
dorsed thereon  the  written  approval  of  the  superintendent  of 
insurance;  and,  if  a  turnpike  or  bridge  corporation,  it  shall  not 
be  filed  unless  it  shall  have  indorsed  thereon  or  annexed  thereto 
a  certified  copy  of  a  resolution  of  the  board  of  supervisors  of 
each  county  in  which  such  turnpike  or  bridge  is  located,  approv- 
ing of  and  authorizing  such  extension. 

Every  corporation  extending  its  corporate  existence  under  this 
chapter  or  under  any  general  law  of  the  state  shall  thereafter 
be  subject  to  the  provisions  of  th{s  chapter  and  of  such  general 
law,  notwithstanding  any  special  provisions  in  its  charter,  and 
shall  thereafter  be  deemed  to  be  incorporated  under  the  general 
laws  of  the  state  relating  to  the  incorporation  of  a  corporation 
for  the  purpose  of  carrying  on  the  business  in  which  it  is  en- 
gaged, and  shall  be  subject  to  the  provisions  of  such  laws. 

[Ebctension  of  existence  of  turnpike,  plankroad  or  bridge  corporation, 
Transp.  Corp.  L.,  §  151.] 

§  33.  Conflicting  corporate  law?. —  If  in  any  corporate  law 
there  is  or  shall  be  any  provision  in  conflict  with  any  provisions 
of  this  chapter  or  of  the  stock  corporation  law,  the  provisions  so 
conflicting  shall  prevail,  and  the  provision  of  this  chapter  or  of 
the  stock  corporation   law   with   which   it   conflicts  shall   not 
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apply  in  such  a  case.  If  In  any  such  law  there  is  or  shall  be  a 
provision  relating  to  a  matter  embraced  in  this  chapter  or  in 
the  stock  corporation  law,  but  not  in  conflict  with  it,  such  pro- 
vision in  such  other  law  shall  be  deemed  to  be  in  addition  to 
the  provision  in  this  chapter  or  in  the  stock  corporation  law  re- 
lating to  the  same  subject-matter,  and  both  provisions  shall,  in 
such  case,  be  applicable. 

["  Corporate  law  "  defined,  S  3,  sub.  11,  ante.  This  section  confirms  the 
ar|?ument  that  the  Stock  Corporation  Law,  §  40,  giving  to  certain  cor- 
p<>ration9  the  right  to  own  stock  in  other  corporations,  is  applicable  to 
railroad  corporations,  Oelbermann  v.  N.  Y.  R.  R..  77  Hun  332.] 

§  34.  Laws  repealed. —  Of  the  laws  enumerated  in  the 
schedule  hereto  annexed,  that  portion  specified  in  the  last 
column  is  repealed.  Such  repeal  shall  not  revive  a  law  repealed 
by  any  law  hereby  repealed,  but  shall  include  all  laws  amenda- 
tory of  the  laws  hereby    repealed. 

[The  Gen.  Corp.  L.,  the  Stock.  Corp.  L.,  and  the  Bus.  Corp.  L.  were  first 
enacted  In  1890  (L.  1890,  chs.  503,  564,  5C7),  taking  effect  May  1,  1891, 
with  a  repecding  section  and  repealing  schedule  in  each.  Each  of  these 
three  laws  was  re-enacted  complete  in  1892  (L.  1892,  chs.  687,  688,  691). 
In  such  re-enactment  the  repealing  sections  and  repealing  schedules  were 
omlttjed  from  the  Stock  and  Business  Corporation  Laws,  and  were,  together 
with  the  repealing  schedule  of  the  Trana  Corp.  Law,  consolidated  in  the 
repealing  sections  and  repealing  schedule  of  the  new  Gen.  Corp.  Law.  In 
such  consolidation,  however,  certain  acts  included  in  the  repealing  sched- 
ules of  the  Stock  and  Bus.  Corp.  Laws  of  1890  were  omitted  from  the  con- 
solidated repealing  schedule  in  the  Gen.  Corp.  L.  of  1892.  This  was  a 
repeal  of  repealing  statutes,  as  to  the  omitted  acts,  and  would  have  revived 
such  omitted  acts  but  for  §  31  of  the  Stat.  Const  L.,  ante,  p.  117,  see  note 
thereto,  criticising  Ottman  v.  Hoffman,  7  Misc.  714,  which  holds  that 
Stat  Const  L.,  S  31.  does  not  prevent  such  omitted  acts  from  being 
revived.  All  of  the  acts  so  omitted  have  been  otherwise  repealed  except 
L.  1867,  ch.  971,  first  two  sentences  of  §  5,  and  S§  6-9,  and  L.  1881,  ch. 
699,  5  1.] 

§  35.  Saving  clause. —  The  repeal  of  a  law  or  any  part  of  it 
specified  in  the  annexed  schedule  shall  not  affect  or  impair  any 
act  done,  or  right  accruing,  accrued  or  acquired,  or  liability, 
penalty,  forfeiture  or  punishment  incurred  prior  to  May  1,  1891, 
under  or  by  virtue  of  any  law  so  repealed,  but  the  same  may  be 
asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and  to  the 
same  extent  as  if  such  law  had  not  been  repealed.  All  actions 
and  proceedings,   civil   or  criminal,   commenced  under   or  by 
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virtue  of  the  laws  so  repealed,  and  pending  on  April  30,  1891, 
may  be  prosecuted  and  defended  to  final  effect  in  the  same  man- 
ner as  they  might  under  the  laws  then  existing,  unless  it  shall 
be  otherwise  specially  provided  by  law. 

[Similar  saving  clauses,  Stat.  Const.  L.,  §§  31-3  and  notes,  ante,  pp. 
117-19.] 

§  36.  Construction . —  The  provisions  of  this  chapter,  and  of 
the  stock  corporation  law,  the  railroad  law,  the  transportation 
corporations  law,  and  the  business  corporations  law,  so  far  as 
they  are  substantially  the  same  as  those  of  laws  existing  on 
April  30,  1891,  shall  be  construed  as  a  continuation  of-  such 
laws  modified  or  amended  according  to  the  language  employed 
in  this  chapter,  or  in  the  stock  corporation  law,  the  railroad  law, 
the  transportation  corporations  law,  or  the  business  corpora- 
tions law,  and  not  as  new  enactments. 

Eeferences  in  laws  not  repealed  to  provisions  of  laws  incor- 
porated into  the  general  laws  hereinbefore  enumerated  and  re- 
pealed, shall  be  construed  as  applying  to  the  provisions  so  incor- 
porated. 

Nothing  in  this  chapter  or  in  the  other  general  laws  herein- 
before specified  shall  be  construed  to  amend  or  repeal  any  pro- 
vision of  the  Criminal  or  Penal  Code  or  to  impair  any  right  or 
liability  which  any  existing  corporation,  its  officers,  directors, 
stockholders  or  creditors  may  have  or  be  subject  to  or  which 
any  such  corporation,  other  than  a  railroad  corporation,  had  or 
was  subject  to  on  April  30,  1801,  by  virtue  of  any  special  act 
of  the  legislature  creating  such  corporation  or  creating  or  defin- 
ing any  such  right  or  liability,  unless  such  special  act  is  repealed 
by  this  chapter. 

[Similar  saving  clauses,  Stat.  Const.  L.,  S§  31-3  and  notes,  ante,  pp. 
117-19.] 

§  37.  Law  revived. —  Chapter  three  hundred  of  the  laws  of 
eighteen  hundred  and  fifty-five,  entitled  "An  act  to  incorporate 
the  Baptist  Historical  Society  of  the  city  of  New  York,"  which 
was  inadvertently  repealed  by  the  transportation  corporations 
law,  is  revived  and  re-enacted,  and  shall  be  of  the  same  force 
and  effect  as  if  it  had  not  been  repealed. 

§  38.  When  notice  or  lapse  of  time  unnecessary. —  When- 
ever under  the  provisions  of  any  of  the  corporate  laws  a  cor- 
poration is  authorized  to  take  any  action  after  notice  to  its 
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members  or  after  the  lapse  of  a  prescribed  period  of  time,  such 
action  may  be  taken  without  notice  and  without  the  lapse  of  any 
period  of  time,  if  such  action  be  authorized  or  approved,  and 
such  requirements  be  waived  in  writing  by  every  member  of 
such  corporation,  op  by  his  attorney  thereunto  authorized. 
[Added  hy  L.  1895,  ok.  672,  taUng  effect  May  14,  1895.] 

§  39.  As  to  acts  of  directors.—  Whenever,  under  the  provi- 
sions of  any  of  the  corporate  laws,  a  corporation  is  authorized  to 
take  any  action  by  the  agreement  or  action  of  its  directors,  man- 
agers or  trustees,  such  agreement  or  action  may  be  taken  by 
such  directors,  regularly  convened  as  a  board,  and  acting  by  a 
majority  of  a  quorum,  except  when  otherwise  expressly  required 
by  law  or  the  by-laws  of  the  corporation  and  any  sucji  agree- 
ment shall  be  executed  in  behalf  of  the  corporation  by  such 
oflBcers  as  shall  be  designated  by  the  board  of  directors,  man- 
agers or  trustees.  [Added  hy  L.  1895,  ch.  672,  taking  effect  May 
14, 1895.] 

[As  to  quorum,  etc.,  see  §  29,  ante.] 

§  40.  Alteration  and  repeal  of  charter. —  The  charter  of 
every  corporation  shall  be  subject  to  alteration,  suspension  and 
repeal,  in  the  discretion  of  the  legislature.  [Added  hy  L.  1895, 
ch.  672,  taking  effect  May  14^  1895.] 

[To  similar  effect.  Const.,  art  8,  {  1,  ante,  p.  73.] 

ScHiDULB  OF  Laws  Bepsaled.^ 


LAWS  OF 

1811 

1815 

1«15 

Chapter 

67.  .„ 

47 

202 

Sectlona. 

.     All. 
.     All. 
,     All. 
.     All. 
.     All. 
.     All. 
.     All. 
.     All. 
.     All. 
.     All. 
.     All. 
.     AH. 

1816 

1817 

58 

223... 

1818 

1S19 

1821 

1822 

67 

102 

14 

213 

1836 

284 

18.3f» 

316 

18.38 

160 

*  See  S  84  and  note,  ante. 
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ttLWS  or  Chapter  Sections. 

1838 161. All. 

1838 262 All. 

1839 218 All. 

1842 165 All. 

1846 155 All. 

1846 215 17,18. 

1847 100 3,4. 

1847 210 All. 

1847 222 ;...  All. 

1847 270 All. 

1847 272 All. 

1847 287 All. 

1847 398 All. 

1847 404 All. 

1847 405 All. 

1848 37 All. 

1848 40 All. 

1848 45 All. 

1848 259 All. 

1848 265 All. 

1848 360 All. 

1849 250 All. 

1849 362 All. 

1850 71 All. 

1850 140 All. 

1851 14 All. 

1851 19 All. 

1851 98 All. 

1851 107 All. 

1851 487 All. 

1851 497 All. 

1852 228 All. 

1S52 372 All. 

1853 53 All. 

1853 117 All. 

1853 124 All. 

1853 135 All. 

1853 245 All. 

1853 333 All. 

1853 471 1,  2j4. 
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tAWS  OF  Chapter  Sections. 

1853 481 All, 

1853 502.. All. 

1853 626 All. 

1854 3 All. 

1854 87 All. 

1854 140 All. 

1854 201 All. 

1854 232 All. 

1854 269 All. 

1854 282 All. 

1854 312 All. 

1855 301 All. 

1855 302 All. 

1S55 390 All. 

1855 478 All. 

1855 485 All. 

1855 495 All. 

1855 546 All. 

1855 559 All. 

1836 65 All. 

1857 29 All. 

1857 83 All. 

1857 185 All. 

1857 202 All. 

1857 262 All. 

1857 444 All. 

1857 546 All. 

1857 558 All. 

1857 643 All. 

1857 776 AJl. 

1858 10 All. 

1858 125 All. 

1859 209 All. 

1859 311 All. 

1859 455 All. 

1860 116 All. 

I860 269 All. 

1860 523 All. 

1861 149 All. 

1861 170 All. 

1861 215 All. 
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LAWS  OF 

Chapter 

Sections. 

1S61 

238 

. . .  All. 

1802 

205 

. . .  All. 

1802 

248 

. . .  All. 

1802 

425 

. . .  All, 

1802 •. 

438 

. . .  All. 

18C2 

449 

. . .  All. 

1802» 

472 

. . .  All. 

18fia 

63 

. . .  All. 

1863t 

134 

...  All. 

18G3 

346 

. . .,  All. 

1864 

85 

. . .  All. 

1864 

337 

. . .  All. 

1864 

517 

. . .  All. 

1864 

582 

. . .  All. 

1865 

234 

. . .  All. 

1865 

246 

...  All. 

1865 

307 

...  All. 

1865 

691 

. . .  All. 

1865 

780 

. . .  All. 

1866 

73 

...  All. 

1866 

259 

...  All. 

1866 

, .  322  

. . .  All. 

1866 

371 

. . .  All. 

1866 

697 

. . .  All. 

1866 

780 

, . .  All. 

1866 

799 

. . .  All. 

1866 

838 

. . .  All. 

1867 

12 

. . .  All. 

1867 

49 

. . .  All. 

1867 

248 

. . .  All. 

1867 

254 

. . .  All. 

1867 

419 

. . .  All. 

1867 

480 

. . .  All. 

1867 

509 

. . .  All. 

1867 

775 

. . .  All. 

1867 

906 

. . .  All. 

1867 

9.37 

. . .  All. 

1867 

960 

. . .  All. 

1867 

974 

. . .  All. 

•  So  in  the  original.    Session  laws  have  1828  here  instead  of  1862. 
t  So  in  the  original.    Session  laws  have  1865  here  instead  of  186& 
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LAWS  OF  Chapter               S«»ctionB. 

1868 253. All. 

1868 290 All. 

1868 573 All. 

1868 781 All. 

1869 234 All. 

1869 237 All. 

1869 605 All. 

1869 706 All. 

1869 844 All. 

1869 917 All. 

1870 124 All. 

1870 135 All. 

1870 322 All. 

1870 443 All. 

1870 568 All. 

1870 773 All. 

1871 95 All. 

1871 481 All. 

1871 535 All. 

1871 560 All. 

1871 657 All. 

1871 669 All. 

1871 697 All. 

1871 883 All. 

1872 81 All. 

1872 128 All. 

1S72 146 All. 

1872 248 All. 

1872 283 All. 

1872 350 All. 

1872 374 All. 

1872 426 All. 

1872 609 All. 

1872 611 All. 

1872 779 All. 

1872 780 All. 

1872 820 All,  except  20. 

1872 829 All. 

1872 843 All. 

1873. 151 All. 

1873 352 All. 
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LAWS  OF  Chapter  Sections. 

1873 432 All. 

1873 440 All. 

1873 469 All. 

1873 •    616 All. 

1873 710 All. 

1873 737 AU. 

1873 814 All. 

1874 76 AIL 

1874 143. All. 

1874 149. . ! All. 

1874 240. All. 

1874 288 All. 

1874 430 AIL 

1875 4 AIL 

1875 58 AIL 

1875 , . . .       88 AIL 

1875 108 AIL 

1875 113 AIL 

1875 119 AIL 

1875 120 AIL 

1875 159 AIL 

1875 193 AIL 

1875 256 AIL 

1875. 319 AIL 

1876. ., 365 AIL 

1875 445 AIL 

1875 510 AIL 

1875 586 All. 

1875 598 AIL 

1875 606 AIL 

1875 611 AIL 

187C 77 All. 

1876 135 AIL 

11376 198 All. 

1876 • . . .     280 AIL 

1876 358 AIL 

1876 373. AIL 

1876 415 AIL 

1876. : 435 All. 

1876 446 All. 

1877 103 AIL 
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LAWS  OF  Chapter                                   Sections. 

1877 158 All. 

1877. 164 All. 

1877 171 All. 

1877 224 All. 

1877 266 AIL 

1877 874 AIL 

1878 61 AIL 

1878 121 AIL 

1878 163 AIL 

1878 203 AIL 

1878 210 AIL 

1878 261 AIL 

1878 264 AIL 

1878. 316 AIL 

1878 334 AIL 

1878 394 AIL 

1879 214 AIL 

1879. 253 AIL 

1879. 290 AIL 

1879 293 AIL 

1879. 350 AIL 

1879. 377 AIL 

1879 393 AIL 

1879 395 AIL 

1879 413 AIL 

1879 415 AIL 

1879 441 AIL 

1879 503 AIL 

1879 505 AIL 

1879. 512 AIL 

1879 541 AIL 

1880 5 AIL 

1880 85 AIL 

1880. 90 AIL 

1880 94 AIL 

1880 113 AIL 

1880 133 AIL 

1880 155 All. 

1880 182 AIL 

1880 187 AIL 

1880 223 AIL 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  999 


L.  1803,  ch.  087.  Ch.  85,  G.  L. 


SttyrB  OF  Chapter  Sections. 

1880.., 225 All. 

1880 241 All. 

1880 254 All. 

1880 263 All. 

1880.., 267 All. 

1880 349 All. 

1880 415 All. 

1880 417 All. 

1880 484 All. 

1880 510 All. 

1880 575 All. 

1880 582 All. 

1880.., 583 All. 

1880 5S5 All. 

1881 22 All. 

1881 .58 All. 

1881 77 All. 

1881 117 All. 

1881 148 All. 

1881 213 All. 

1881 232 All. 

1881 295 All. 

1881 296 All. 

1881 311 All. 

1881 313 All. 

1881 321 All. 

1881 3.17 All. 

1881 3.38 All. 

1881 351 All. 

1881 399 All. 

1881 422 All. 

1881 464 All. 

1881 468 All. 

1881 470 All. 

1881 472 All. 

1881 485 All. 

1881 551 All. 

1881 589 All. 

1881 649.... All. 

1881 650 All. 

1881 674 All. 
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LAWS  OF 

1881 

1882 

1882 

1882 

1882 

1882 

1882 

1882 

1882 

1882 

1882 

1882 

1882 

1883 

1883 

1883 

1883 

1883 

1883 

18S3 

1883 

1883 

1883 

1883 

1883 

1883 

1883 

1883 

1883 

1883 

1883. 

1883 

1883 

1883 

1884 

1884 

1884 

1884 

1884 

1884 

1884 


Chapter 

685 

SecUonfl. 

AIL 

73 

All. 

82 

All. 

140 

All. 

273 

289 

290 

All. 

All. 

All, 

306 

All. 

309 

All. 

349 

All. 

353 

All. 

393 

All. 

405 

All. 

46 

All. 

71 

All. 

102. 

All. 

216 

All. 

232 

All. 

237 

All. 

238 

All. 

240 

All. 

287 

All. 

323 

All. 

361 

All. 

381 

All. 

382 

All. 

384 

AIT. 

386 

All. 

387 

All. 

388 

All. 

409 

All. 

482 

All. 

483 

All. 

497 

All. 

140 

All. 

193 

All. 

208 

All. 

223    .  . 

All 

252 

All. 

267 

All. 

367 

All. 
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LAWS  OF 

Chapter 

SeHions 

1884 

386 

. . .  All. 

1884 

397 

. . .  All. 

1884 

421.... 

. . .  All. 

1S84 

422 

. . .  All. 

1884 

439 

. . .  All. 

1S84 

441 

. . .  AH. 

1884 

444 

. . .  All. 

1885 

84 

. . .  All. 

1885 

127 

. . .  All. 

1885 

141 

. . .  All. 

1885 

153 

. . .  All. 

1885 

171 

. . .  All. 

1S85 

305. 

. . .  All. 

1883 

369 

. . .  All. 

1885 

422 

. . .  All. 

1885 

423 

. . .  All. 

1885 

489 

. . .  All. 

1885 

498 

. . .  All. 

1885 

535 

. . .  All. 

1885 

540 

. . .  All. 

1885 

549 

. . .  All. 

1886 

65 

. . .  All. 

1886 

182 

. . .  All. 

1886 

271 

. . .  All. 

1886 

321 

...   sn. 

1886 

322 

. . .  All. 

1886* 

403 

. . .  All. 

1886 

415 

, . .  All. 

1886 

509 

. . .  All. 

1886 

551 

. . .  All. 

1886 

579 

. . .  All. 

1886 

586 

. . .  All. 

1886 

592 

. . .  All. 

1886 

601 

. . .  AH. 

1886 

605 

. . .  All. 

1886 

634 

. . .  All. 

1886 

642... 

. . .  All. 

1887 

450 

. . .  All. 

1887 

'AQ(i 

. . .  All. 

•So  in  tiM  original.   S«wlon  lawaluTO  1887  here  instead  ot  1866. 
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LAWS  OF  GfaAfiter  Seetiong. 

1887 536 AIL 

1887 570 AIL 

1887 616 AIL 

1887 622 AIL 

1887 724 All. 

1888 189 AIL 

1888 306 AIL 

1888 313 AIL 

1888 359 AIL 

1888 394 AIL 

1888 447 AIL 

1888 462 AIL 

1888 513 AIL 

1888 514; AIL 

1888 549 AIL 

, .  S 560 AIL 

1889 57 AIL 

1889 76 AIL 

1889 78 AIL 

1889 236 AIL 

1889 242 AIL 

1889 281 AIL 

1889 332 AIL 

1889 369 AIL 

1889 426 AIL 

1889 519 AIL 

1889 524 AIL 

1889 531. .  .^ AIL 

1889 532 AIL 

1889 564 AIL 

1890 23. AIL 

1890 98. AIL 

1890 119 AIL 

1890 193 AIL 

1890 292 AIL 

1890 416 AIL 

1890 421 AIL 

1890 483 AIL 

1890 497 AIL 

1890 505 AIL 

1890 508 AIL 
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L.  1890,  ch.  e88.  Ch.  86,  G.  L.         ~                                  §  1 

LAWS  OF  Chapter  Sections. 

1890 543 All. 

1891 57 All. 

1891 287 All. 

1892 2 AU. 


THE  STOCK  CORPORATION  LAW, 

Aa  amended  to  the  commencemeiitt  of  the  session  of  1896. 

L.  1890,*  Oil.  564  —An  act  in  relation  to  stock  corporations,  constituting 
chapter  thirty-eight  of  the  general  laws. 

[Became  a  law  June  7,  1800,  taking  effect  May  1,  1891.] 

CHAPTER  XXXVI  OF  THE  GENERAL  LAWS. 

The  Stock  OoBPOBAiioisr  Law. 

Article         I.  General  powers;  reorganization.    (§§  1-7.) 

11.  Directors  and  officers;  th^r  election,  duties  and  liabilities, 
(fl  20-33.) 
1X1.  Stock;  stockholders,  their  rights  and  liabilities.    (§§  40-56.) 

[Thus  am.  by  L.  1893,  c^.  196,  638.    See  Stat.  Conet.  L.,  §  34,  atUe,  p.  119.] 

ARTICLE  L 
Gbnbral  Powbbs;  Rboboajozatiok. 

Section  1.  Short  title,  and  application  of  chapter. 

2.  Power  to  borrow  money  and  mortgage  property. 

3.  Reorganization  upon  sale  of  corporate  property  and  franchises. 

4.  Contents  of  plan  or  agreement 

5.  Sale  of  property;  possession  of  receiver  and  suits  against  him. 

6.  Assent  of  stockholders  to  plan  of  readjustment. 

7.  Ck>mbinations  prohibited. 

Section  1.  Short  title  and  application  of  chapter. —  This 
chapter  shall  be  known  as  the  stock  corporation  law,  but  article 
one  shall  not  apply  to  monied  corporations. 

[Stock  corporations  and  monied  corporations  defined.  Gen.  CJorp.  L., 
«  3.] 

*  The  Stock  Ck>rporation  Law  was  amended  throughout,  except  the  title,  by  L.  1888,  oh.  688, 
which  became  a  law  May  18, 180S,  taking  effect  immediately,  and  wtiich  changed  its  general 
law  chapter  number  from  88  to  86. 


Digitized  by 


Google 


1004  THE  STOCK  CORPORATION  LAW, 

§8.  Ch.  86,  Q.  L.      "^""^^  L.  1893,  ch.  688. 

»  I  -    -    H     «l     II  .  '  ■ 

§  2.  Power  to  borrow  money  and  mortgage  property. — 
In  addition  to  the  powers  conferred  by  the  general  corporation 
law,  every  stock  corporation  shall  have  power  to  borrow  money 
or  contract  debts,  when  necessary  for  the  transaction  of  its 
business,  or  for  the  exercise  of  its  corporate  rights,  privileges 
or  franchises,  or  for  any  other  lawful  purpose  of  its  incorpora- 
tion; and  may  issue  and  dispose  of  its  obligations  for  any 
amount  so  borrowed,  and  may  mortgage  its  property  and  fran- 
chises to  secure  the  payment  of  such  obligations  or  of  any  debt 
contracted  for  the  purposes  herein  specified;  and  the  amount  of 
the  obligations  issued  and  outstanding  at  any  one  time  secured 
by  such  mortgages,  excepting  mortgages  given  as  a  consideration 
for  the  purchase  of  real  estate,  and  mortgages  authorized  by 
contracts  made  prior  to  May  first,  eighteen  hundred  and  ninety- 
one,  shall  not  exceed  the  amount  of  its  paid  up  capital  stock, 
or  an  amount  equal  to  two-thirds  of  ^the  value  of  its  corporate 
property  at  the  time  of  issuing  the  obligations  secured  by  such 
mortgages,  in  case  such  two-thirds  value  shall  be  more  than  the 
amount  of  such  paid-up  capital  stock.  No  such  mortgages,  except 
purchase-money  mortgages  shall  be  issued  without  the  consent, 
of  the  stockholders  owning  at  least  two-thirds  of  of*  the  stuck 
of  the  corporation,  which  consent  shall  be  in  writing  and  shall 
be  filed  and  recorded  in  the  oflflce  of  the  clerk  or  register  of  the 
county  where  it  has  its  principal  place  of  business,  or  shall  be 
given  by  vote  at  a  special  meeting  of  the  stockholders  called  for 
that  purpose;  and  a  certificate  of  the  vote  at  such  meeting, 
signed  and  sworn  to  by  the  chairman  and  secretary  of  such 
meeting,  shall  be  filed  and  recorded  as  aforesaid.  When  author- 
ized by  such  consent,  the  directors,  under  such  regulations  as 
they  may  adopt,  may  confer  on  the  holder  of  any  debt  or  obliga- 
tion secured  by  such  mortgage  the  right  to  convert  the  principal 
thereof,  after  two  and  not  more  than  twelve  years  from  the  date 
of  the  mortgage,  into  stock  of  the  corporation;  and  if  the  capital 
stock  shall  not  be  sufficient  to  meet  the  conversion  when  made, 
the  stockholders  shall,  in  the  manner  herein  provided,  authorize 
an  increase  of  capital  stock  sufficient  for  that  purpose. 

[This  section  was  also  am.  by  L.  1892,  ch.  337.  It  is  here  given  bs 
anj.  by  L.  1892,  ch.  688.  Chapter  G88  was  based  on  a  report  of  the  com- 
missioners of  statutory  revision,  and  might  therefore  be  construed  as 
haying  been  passed  prior  to  chapter  337,  by  virtue  of  Stat  Const.  L., 

*  So  in  the  original. 
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§  33,  ante,  p.  119.  The  only  substantial  differences  are  that  chapUer  337 
has  April  30,  1892,  where  chapter  688  has  May  1,  1891,  and  chapter  337 
Inserts  "  in  person  or  by  proxy  "  after  the  word  "  vote  "  and  before  the 
words  "  at  a  special  meeting  "  in  line  25. 

Bonds  not  to  be  issued  for  less  than  fair  market  value,  §  42»  post  Mort- 
gage can  not  be  attacked  collaterally  on  ground  that  requisite  consent  of 
stockholders  thereto  was  not  obtained.  Market  &  F.  N.  Bk.  v.  Jones,  7 
Misc.  207.  A  corporation  may  guarantee  the  bonds  of  certain  other  cor- 
porations, §  40,  post.  Power  of  railroad  company  to  borrow  money  and 
issue  bonds  and  mortgages,  R.  R.  L.,  §  4,  sub.  10.  Personal  liability  of 
directors  for  secured  and  unsecured  debts  in  excess  of  amount  authorized, 
§  24,  post] 

§  3.  Reorganization  upon  sale  of  corporate  property  and 
franchises. —  When  the  property  and  franchises  of  any  domestic 
stock  corporation  shall  be  sold  by  virtue  of  a  mortgage  or  deed 
of  trust,  duly  executed  by  it,  or  pursuant  to  the  judgment  ur 
decree  of  a  court  of  competent  jurisdiction,  or  by  virtue  of  any 
execution  issued  thereon,  and  the  purchaser  at  such  sale  shall 
acquire  title  to  the  same  in  the  manner  prescribed  by  law,  he 
may  associate  with  him  any  number  of  persons,  not  less  than 
the  number  required  by  law  for  the  incorporation  of  such  cor- 
poration, a  majority  of  whom  shall  be  citizens  and  residents  of 
this  state,  and  they  may  become  a  corporation,  and  take  and 
possess  the  property  and  franchises  thus  sold,  and  which  were 
at  the  time  of  sale  possessed  by  the  corporation  whose  property 
shall  have  been  so  sold,  upon  making,  acknowledging  and  filing 
in  the  offices  where  certificates  of  incorporation  are  required  by 
law  to  be  filed,  a  certificate  in  which  they  shall  describe  by 
name  and  reference  to  the  law  under  which  it  was  organized, 
the  corporation  whose  property  and  franchises  they  have  ac- 
quired, and  the  court  by  whose  authority  the  sale  had  been 
made,  with  the  date  of  the  judgment  or  decree  authorizing  or 
directing  the  same,  and  a  brief  description  of  the  property  sold, 
and  also  the  following  particulars: 

1.  The  name  of  the  new  corporation  intended  to  be  formed  by 
the  filing  of  such  certificate. 

2.  The  maximum  amount  of  its  capital  stock  and  the  number 
of  shares  into  which  it  is  to  be  divided,  specifying  the  classes 
thereof,  whether  common  or  preferred,  and  the  amount  of  and 
rights  pertaining  to  each  class. 

3.  The  number  of  directors,  not  lebs  nor  more  than  the  num* 
ber  required  by  law  for  the  old  corporation,  who  shall  manage 
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the  affairs  of  the  new  corporation,  and  the  names  and  post- 
office  address  of  the  directors  for  the  first  year. 

4.  Any  plan  or  agreement  which  may  have  been  entered  into 
at  or  previous  to  the  time  of  sale,  in  anticipation  of  the  forma- 
tion of  the  new  corporation,  and  pursuant  to  which  such  pur- 
chase was  made.  Such  corporation  shall  be  vested  with  and  be 
entitled  to  exercise  and  enjoy  all  the  rights,  privileges  and 
franchises,  which  at  the  time  of  such  sale  belonged  to,  or  were 
vested  in  the  corporation,  last  owning  the  property  sold,  or  its 
receiver,  and  shall  be  subject  to  all  the  provisions,  duties  and 
liabilities  imposed  by  law  on  such  corporations. 

§  4.  Contents  of  plan  or  agreement. —  At  or  previous  to  the 
sale  the  purchasers  thereat,  or  the  persons  for  whom  the  pur- 
chase is  to  be  made,  may  enter  into  a  plan  or  agreement,  for  or 
in  anticipation  of  the  readjustment  of  the  respective  interests 
therein  of  the  mortgage  creditors  and  stockholders  of  the  cor- 
poration owning  such  property  and  franchises  at  the  time  of 
sale,  and  for  the  representation  of  such  interests  of  creditors 
and  stockholders  in  the  bonds  or  stock  of  the  new  corporation 
to  be  formed,  and  may  therein  regulate  voting  by  the  holders 
of  the  preferred  and  common  stock  at  any  meeting  of  the 
stockholders,  and  by  the  holders  and  owners  of  any  or  all  of  the 
bonds  of  the  corporation  foreclosed,  or  of  the  bonds  issued  or 
to  be  issued  by  the  new  corporation,  and  such  right  of  voting 
by  bondholders  shall  be  exercised  in  such  manner,  for  such 
period,  and  upon  such  conditions,  as  shall  be  therein  described. 
Such  plan  or  agreement  must  contain  suitable  provision  for  the 
bondholders  voting  by  proxy  and  must  not  be  inconsistent  with 
the  laws  of  the  state  and  shall  be  binding  upon  the  corporation, 
until  changed  as  therein  provided,  or  as  otherwise  provided  by 
law.  The  new  corporation  when  duly  organized,  pursuant  to 
such  plan  or  agreement  and  to  the  provisions  of  law,  may  issue 
its  bonds  and  stock  in  conformity  with  the  provisions  of  such 
plan  or  agreement,  and  may  at  any  time  within  six  months 
after  its  organization,  compromise,  settle  or  assume  the  pay- 
ment of  any  debt,  claim  or  liability  of  the  former  corporation 
upon  such  terms  as  may  be  lawfully  approved  by  a  majority  of 
the  agents  or  trustees  intrusted  with  the  carrying  out  of  the 
plan  or  a^eement  of  re-organization,  and  may  establish  prefer- 
ences in  respect  to  the  payment  of  dividends  in  favor  of  any 
I>ortion  of  its  capital  stock  and  may  divide  its  stock  into  classes, 
but  the  capital  stock  of  the  new  corporation  shall  not  exceed 
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in  the  aggregate,  the  maximum  amount  of  stock  mentioned  in 
the  certificate  of  incorporation,  nor  shall  the  bonds  issued  by 
it  exceed  in  the  aggregate  the  amount  which  »  corporation  is 
authorized  by  the  provisions  of  this  article  to  issue. 

§  5.  Sale  of  property;  possession  of  receiver  and  suits 
against  him. —  The  supreme  court  may  direct  a  sale  of  the 
whole  of  the  property,  rights  and  franchises  covered  by  the 
mortgage  or  mortgages,  or  deeds  of  trust  foreclosed  at  any  one 
time  and  place  to  be  named  in  the  judgment  or  order,  either  in 
case  of  the  non-payment  of  interest  only,  or  of  both  the  prin- 
cipal and  interest  due  and  unpaid  and  secured  by  any  such 
mortgage  or  mortgages  or  deeds  of  trust.  Neither  the  sale  nor 
the  formation  of  the  new  corporation  shall  interfere  with  the 
authority  or  possession  of  any  receiver  of  such  property  and 
franchises,  but  he  shall  remain  liable  to  be  removed  or  dis- 
charged at  such  time  as  the  court  may  deem  proper.  No  suit 
or  proceeding  shall  be  commenced  against  such  receiver  unless 
founded  on  willful  misconduct  or  fraud  in  his  trust  after  the 
expiration  of  sixty  days  from  the  time  of  his  discharge;  but 
after  the  expiration  of  sixty  days  the  new  corporation  shall 
be  liable  in  any  action  that  may  be  commenced  against  it,  and 
founded  on  any  act  or  omission  of  such  receiver  for  which  he 
may  not  be  sued,  and  to  the  same  extent  as  the  receiver,  but 
for  this  section  would  be  or  remain  liable,  or  to  the  same  extent 
that  the  new  corporation  would  be  had  it  done  or  omitted  the 
acts  complained  of. 

§  6.  Stockliolders  may  assent  to  plan  of  readjustment. — 
Every  stockholder  in  any  corporation,  the  franchises  and  prop- 
erty whereof  shall  have  been  thus  sold,  may  assent  to  the  plan 
of  readjustment  and  re-organization  of  interests  pursuant  to 
which  such  franchises  and  property  shall  have  been  purchased 
at  any  time  within  six  months  after  the  organization  of  the 
new  corporation,  and  by  complying  iWith  the  terms  and  con- 
ditions of  such  plan  become  entitled!  to  his  pro  rata  benefits 
therein.  The  commissioners,  corporate  authorities  or  proper 
officers  of  any  city,  town  or  village,  who  may  hold  Stock  in 
any  corporation,  the  property  and  franchises  whereof,  shall  be 
liable  to  be  sold,  may  assent  to  any  plan  or  agreement  of 
reorganization  which  lawfully  provides  for  the  formation  of  a 
new  corporation,  and  the  issue  of  stock  therein  to  the  proper 
authorities  or  officers  of  such  cities,  towns  or  villages  in  ex- 
change for  the  stock  of  the  old  or  former  corporation  by  them 
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respectively  held.  And  such  commissioners,  corporate  author- 
ities or  other  proper  oflQcers  may  assign,  transfer  or  surrender 
the  stock  so  held  by  them  in  the  manner  required  by  such  plan, 
and  accept  in  lieu  thereof  the  stock  issued  by  such  new  corpora- 
tion in  conformity  therewith. 

[As  to  whether  stockholders  of  old  corporation  ara  entitled  to  notice  of 
time  within  which  they  may  assent  to  plan,  etc.,  Vatable  v.  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.,  96  N.  Y.  49.  Reorganized  corporation  must  pay  (»*ganlzar 
tlon  tax  under  L.  1886,  ch.  143,  Teo.  ex  rel.  Schnrz  v.  Cook,  110  N.  Y. 
443.  Certificate  not  to  be  filed  till  such  tax  paid,  Gen.  Corp.  L.,  §  5,  J  3. 
sub.  7.  Relief  from  obligation  of  former  railroad  company,  to  extend  Its 
road,  R.  R.  L.,  §  83.] 

§  7.  Combinations  prohibited. —  No  stock  corporation  shall 
combine  with  any  other  corporation  or  person  for  the  creation 
of  a  monopoly  or  the  unlawful  restraint  of  trade  or  for  the 
prevention  of  competition  in  any  necessary  of  life. 

[Federal  Anti-tnist  I^w,  act  of  congress,  July  2,  1890,  ch.  647.  State 
Anti-trust  Law,  L.  1893,  ch.  716.  Subject  to  these  provisions,  any  stock 
corporation  may  extend  Its  business  to  certain  new  lines,  §  32.  post.  Cer- 
tain corporations  may  purchase  stock  of  other  corporations  and  guarantee 
ttie  bonds  of  certain  other  corporations,  §  40,  post  As  to  right 
of  a  corporation  to  sell  Its  franchises  and  property  to  another  corporation, 
§  33,  post.  Peo.  V.  North  River  Sugar  Co.,  121  N.  Y.  r)82.  Consolidation  of 
business  ccM'porations,  Bus.  Corp.  L.,  §  8;  of  railroad  corporations,  R.  R, 
L.,  §§  70-80;  of  banking,  etc.,  corporations.  Bank  L.,  §§  34-8;  of  fire  ins. 
corporations,  Ins.  L.,  §  129;  of  gas  and  electric  corporations,  Trans.  Corp. 
L.,  §  61,  sub.  3;  of  telegraph  corporations,  Trana  Corp.  L.,  S  104.] 

ARTICLE  IL 
DiBSOTOBS  AND  Offioebs;    Thbib   Election,  Dutibs    and  Lia- 

BILITIB8. 
Section  20.  Directors. 

21.  Change  of  number  of  directors. 

22.  When  acts  of  directors  void. 

23.  Liability  of  directors  for  making  unauthorized  dividends. 

21.  Liability  of  directors  for  contracting  unauthorized  debts  and 
over  issue  of  bonds. 

25.  Liability  of  directors  for  loans  to  stockholders. 

26.  Transfers  of  stock  by  stockholders  Indebted  to  corporatioiL 

27.  Officers. 

28.  Inspectors  and  their  oath. 
20.  Books  to  be  kept 

30.  Annual   report. 
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Section  31.  Liability  of  officers  for  false  certiflcates,  reports  of  ptiblio 
notices. 
32.  Alteration  or  extension  of  business. 
83.  Sale  of  franchise  and  property. 
[Thus  am.  by  L,  1898,  ch.  688.    See  Stat,  Const.  X.,  §  84,  ante,  p.  119.] 

§  20.  Directors.  —  The  directors  of  every  stock  corporation 
shall  be  chosen  from  the  stockholders  at  the  time  and  place 
fixed  by  the  by-laws  of  the  corporation  by  a  plurality  of  the 
Totes  of  the  stockholders  voting  at  such  election.  Vacancies 
in  the  board  of  directors  shall  be  filled  in  the  manner  prescribed 
in  the  by-laws,  and  if  a  director  shall  cease  to  be  a  stockholder 
his  oflBce  shall  become  vacant.  Notice  of  the  time  and  place 
of  holding  any  election  of  directors  shall  be  givfen  by  publication 
thereof,  at  least  once  in  each  week  for  two  successive  weeks 
immediately  preceding  such  election,  in  a  newspaper  published 
in  the  county  where  such  election  is  to  be  held,  and  in  such 
other  manner  as  may  be  prescribed  in  the  by-laws.  Policy 
holders  of  an  insurance  corporation  shall  be  eligible  to  election 
as  directors.  At  least  one-fourth  in  number  of  the  directors  of 
every  stock  corporation  shall  be  elected  annually. 

[By-laws  of  corporation  may  be  adopted  by  stoc^holdersy  or  if  they 
do  not  act,  by  directors;  by-laws  regulating  election  of*  directors  must  be 
published.  Gen.  Corp.  L.,  §§  11,  29.  Procedure  at  ccMrporate  elections, 
Gen.  Corp.  L.,  fS  20-7;  Stock.  Corp.  L.,  9  28.  Directors  is  the  general  term 
used  to  include  trustees,  etc.,  Gen.  Corp.  L.,  §  3,  sub.  6.  Action  to  procure 
suspension  or  removal  of  a  director,  Civ.  Code,  9  1781,  subs.  3-4.  As  to 
whether  ceasing  to  be  a  stockholder,  ipso  facto,  terminates  direct(M*ship, 
Chem.  Nat  Bk.  v.  Colwell,  132  N.  Y.  250.  Trustee  named  in  certificate 
of  incorporation,  need  not  be  a  stockholder;  acts  of  de  facto  director  who 
is  not  a  stockholder,  McDowaU  v.  Sheehan,  129  N.  T.  200.] 

§  21.  Change  of  number  of  directors. —  The  number  of  direct- 
ors of  any  stock  corporation  may  be  increased  or  reduced,  but 
not  above  the  maximum  nor  below  the  minimum  number  pre- 
scribed by  law,  when  the  stockholders  owning  a  majority  of 
the  stock  of  the  corporation  shall  so  determine,  at  a  meeting 
to  be  held  at  the  usual  place  of  meeting  of  the  directors,  on 
two  weeks'  notice  in  writing  to  each  stockholder  of  record. 
Such  notice  shall  be  served  personally  or  by  mail,  directed  to 
each  stockholder  at  his  last  known  post-oflftce  address.  Proof 
of  the  service  of  such  notice  shall  be  filed  in  the  office  of  the 
corporation  at  or  before  the  time  of  such  meeting.  The  pro- 
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ceedings  of  such  meeting  shall  be  entered  in  the  minutes  of  the 
corporation  and  a  transcript  thereof,  verified  by  the  president 
and  secretary  of  the  meeting  shall  be  filed  in  the  offices  where 
the  original  certificates  of  incorporation  were  filed.  If  a  cor- 
poration formed  under  or  subject  to  the  banking  law,  the  consent 
of  the  superintendent  of  banks,  and  if  an  insurance  corporation, 
the  consent  of  the  superintendent  of  insurance,  shall  be  first 
obtained  to  such  increase  or  reduction  of  the  number  of  directors. 

§  22.  When  acts  of  directors  void. — When  the  directors  of 
any  corporation  for  the  first  year  of  its  corporate  existence 
shall  hold  over  and  continue  to  be  directors  after  the  first 
year,  because  of  their  neglect  or  refusal  to  adopt  the  by-laws 
required  to  enable  the  stockholders  to  hold  the  annual  election 
for  directors,  all  their  acts  and  proceedings  while  so  holding 
over,  done  for  and  in  the  name  of  the  corporation,  designed  to 
charge  upon  it  any  liability  or  obligation  for  the  services  of  any 
such  director,  or  any  officer,  or  attorney  or  counsel  appointed 
by  them,  and  every  such  liability  or  obligation  shall  be  held 
to  be  fraudulent  and  void. 

§  23.  Liability  of  directors  for  making  unauthorized  divi- 
dends.—  The  directors  of  a  stock  corporation  shall  not  make 
dividends,  except  from  the  surplus  profits  arising  from  the 
business  of  such  corporation;  nor  divide,  withdraw  or  in  any 
way  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the 
capital  of  such  corporation,  or  reduce  its  capital  stock,  except 
a«  authorized  by  law.  In  case  of  any  violation  of  the  provisions 
of  this  section,  the  directors  under  whose  administration  the 
same  may  have  happened,  except  those  who  may  have  caused 
their  dissent  therefrom  to  be  entered  at  large  upon  the  minutes 
of  such  directors  at  the  time,  or  were  not  present  when  the 
same  happened,  shall  jointly  and  severally  be  liable  to  such 
corporation  and  to  the  creditors  thereof  to  the  full  amount  of 
the  capital  of  such  corporation  so  divided,  withdrawn,  paid  out 
or  reduced.  But  this  section  shall  not  prevent  a  division  and 
distribution  of  the  assets  of  any  such  corporation  remaining 
after  the  payment  of  all  its  debts  and  liabilities  upon  the  disso- 
lution of  such  corporation  or  the  expiration  of  its  charter. 

[Directors  making  unauthorized  dividends  are  guilty  of  a  misdemeanor, 
Pen.  Code,  §§  614,  5^,  sub.  7,  as  am.  by  L.  1892,  ch.  692,  and  may  be 
suspended  or  removed,  Civ.  Code,  §  1781,  subs.  3-4.  As  to  when  court 
will  compel  directors  to  make  a  dividend,  Hiscock  v.  Lacy,  9  Misc.  578.] 
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§  24.  Liability  of  directors  for  unauthorized  debts  and  over 
issue  of  bonds. —  No  stock  corporation,  except  a  monied  cor- 
poration, shall  create  any  debt,  if  thereby  its  total  indebtedness 
not  secured  by  mortgage  shall  exceed  the  amount  of  its  paid-up 
capital  stock,  and  the  directors  creating  or  consenting  to  the 
creation  of  any  such  debt  shall  be  personally  liable  therefor  to 
the  creditors  of  the  corporation.  If  bonds  or  other  obligations 
of  the  corporation,  secured  by  mortgage,  are  issued  in  excess  of 
the  amount  authorized  by  law,  or  in  violation  of  law,  the  direct- 
ors voting  for  such  over-issue,  or  unlawful  issue,  shall  be  per- 
sonally liable  to  the  holders  of  the  bonds  or  other  obligations 
illegally  issued  for  the  amount  held  by  them,  and  to  all  persons 
sustaining  damage  by  such  illegal  issues  for  any  damage  caused 
thereby. 

[Limitation  of  mortgage  and  bonded  indebtedness,  §  2,  ante.  The  per- 
sonal liability  under  this  section  is  only  to  the  creditors  whose  debtl» 
make  the  excess,  Nat  Bk.  of  Auburn  t.  Dillingham,  86  Him,  100.1 

§  25.  Liability  of  directors  for  loans  to  stockholders.— 
No  loan  of  moneys  shall  be  made  by  any  stock  corporation,  ex- 
cept a  monied  corporation,  or  By  any  officer  thereof  out  of  its 
funds  to  any  stockholder  therein,  nor  shall  any  such  corporation 
or  officer  discount  any  note  or  other  evidence  of  debt,  or  receive 
the  same  in  payment  of  any  installment  or  any  part  thereof  due 
or  to  become  due  on  any  stock  in  such  corporation,  or  receive  or 
discount  any  note,  or  other  evidence  of  debt,  to  enable  any  stock- 
holder to  withdraw  any  part  of  the  money  paid  in  by  him  on  his 
stock.  In  case  of  the  violation  of  any  provision  of  this  section, 
the  officers  or  directors  making  such  loan,  or  assenting  thereto, 
or  receiving  or  discounting  such  notes  or  other  evidences  of 
debt,  shall,  jointly  and  severally,  be  personally  liable  to  the 
extent  of  such  loan  and  interest,  for  all  the  debts  of  the  corpora- 
tion contracted  before  the  repayment  of  the  sum  loaned,  and  to 
the  full  amount  of  the  notes  or  other  evidences  of  debt  so 
received  or  discounted,  with  interest  from  the  time  such  liability 
accrued. 

{Certain  violations  of  this  section  punishable.  Pen.  Code,  §  504,  subs. 
3-4,  as  am.  by  L.  1892,  ch.  692.1 

§  26.  Transfers  of  stock  by  stockholder  indebted  to  cor- 
poration.—If  a  stockholder  shall  be  indebted  to  the  corpora- 
tion, the  directors  may  refuse  to  consent  to  a  transfer  of  his 
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slock  until  such  indebtedness  is  paid,  provided  a  copy  of  this 
section  is  written  or  printed  upon  the  certificate  of  stock. 

§  27.  Officers. —  The  directors  of  a  stock  corporation  may 
appoint  from  their  number  a  president,  and  may  appoint  a  secre- 
tary, treasurer,  and  other  officers,  agents  and  employes,  who 
shall  respectively  have  such  powers  and  perform  such  duties  in 
the  management  of  the  property  and  affairs  of  the  corporation, 
subject  to  the  control  of  the  directors,  as  may  be  prescribed  by 
them  or  in  the  by-laws.  The  directors  may  require  any  such 
oflficer,  agent  or  employe  to  give  security  for  the  faithful  per- 
formance of  his  duties,  and  may  remove  him  at  pleasure.  The 
policy  holders  of  an  insurance  corporation  shall  be  eligible  to 
election  or  appointment  as  its  oflficers. 

§  28.  Inspectors  and  their  oath. —  The  inspectors  of  elec- 
tion of  every  stock  corporation  shall  be  appointed  in  the  manner 
prescribed  in  the  by-laws,  but  the  inspectors  of  the  first  election 
of  directors  and  of  all  previous  meetings  of  the  stockholders 
shall  be  appointed  by  the  board  of  directors  named  in  the  certifi- 
cate of  incorporation.  No  director  or  officer  of  a  monied  cor- 
poration shall  be  eligible  to  election  or  appointment  as  in- 
spector. Each  inspector  shall  be  entitled  to  a  reasonable  com- 
pensation for  his  services,  to  be  paid  by  the  corporation,  and  if 
any  inspector  shall  refuse  to  serve,  or  neglect  to  attend  at  the 
election,  or  his  office  become  vacant,  the  meeting  may  appoint 
an  inspector  in  his  place  unless  the  by-laws  otherwise  provide. 
The  inspectors  appointed  to  act  at  any  meeting  of  the  stock- 
holders shall,  before  entering  upon  the  discharge  of  their  duties, 
be  sworn  to  faithfully  execute  the  duties  of  inspector  at  such 
meeting  with  strict  impartiality,  and  according  to  the  best  of 
their  ability,  and  the  oath  so  taken  shall  be  subscribed  by  them, 
and  immediately  filed  in  the  office  of  the  clerk  of  the  county  in 
which  such  election  or  meeting  shall  be  held,  with  a  certificate 
ef  the  result  of  the  vote  taken  thereat 

[Procedure  at  corporate  elections,  Gen.  Corp.  L.,  §§  20-7.  Violation  of 
oath,  or  dishonest  or  corrupt  conduct  by  an  inspector,  is  a  misdemeanor, 
Pen.  Code,  §  613,  sub.  3,  as  am.  by  L.  1892,  ch.  692.] 

§  29.  Books  to  be  kept. —  Every  stock  corporation  shall  keep 
at  its  office,  correct  books  of  account  of  all  its  business  and 
transactions,  and  a  book  to  be  known  as  the  stock-book,  con- 
taining the  names,  alphabetically  arranged,  of  all  persons  who 
are  stockholders  of  the  corporation,  showing  their  places  of 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1013 

I,  ch.  688.  Ch.  86,  G.  L.  §  30. 

residence,  the  number  of  shares  of  stock  held  by  them  respect- 
ively, the  time  when  they  respectively  became  the  owners 
thereof,  and  the  amount  paid  thereon.  The  stock-book  of  every 
such  corporation  shall  be  open  daily,  during  business  hours,  for 
the  inspection  of  its  stockholders  and  judgment  creditors,  who 
may  make  extracts  therefrom.  No  transfer  of  stock  shall 
be  valid  as  against  the  corporation,  its  stockholders  and  credit- 
ors for  any  purpose,  except  to  render  the  transferee  Ijable  for 
the  debts  of  the  corporation  according  to  the  provisions  of  this 
chapter,  until  it  shall  have  l>eon  entered  in  such  book  as  required 
by  this  section,  by  an  entry  showing  from  and  to  whom  trans- 
ferred. Such  latter  book  shall  be  presumptive  evidence  of  tlie 
facts  therein  so  stated  in  favor  of  the  plaintiff,  in  any  action  or 
proceeding  against  snch  corporation  or  any  of  its  officers,  direct- 
ors or  stockholders.  Every  corporation  that  sluUl  neglect  or 
refuse  to  keep  or  cause  to  be  kept  such  books,  or  to  keep  any 
book  open  for  inspection  as  herein  required,  shall  forfeit  to  the 
people  the  sum  of  fifty  dollars  for  every  day  it  shall  so  neglect 
or  refuse.  If  any  officer  or  agent  of  any  such  corporation  shall 
willfully  neglect  or  refuse  to  make  any  proper  entry  in  such 
book  or  books,  or  shall  neglect  or  refuse  to  exhibit  the  same, 
or  allow  them  to  be  inspected  and  extracts  taken  therefrom  as 
provided  in  this  section,  the  corporation  and  such  officer  or 
agent  shall  each  forfeit  and  pay  to  the  party  injured  a  penalty 
of  fifty  dollars  for  every  such  neglect  or  refusal,  and  all  damages 
resulting  to  him  therefrom. 

[Certain  violations  of  this  section  punishable,  Pen.  Code,  §  611,  sub.  4, 
as  am.  by  L.  1893,  ch.  602.  Requirement  that  transfer  of  stock  shall  be 
entered  on  the  books  Is  only  for  the  protection  of  the  corporation,  and 
does  noli  prevent  valid  transfer  as  betw^een  the  parties  thereto,  though  not 
entered  on  the  books,  Chem.  Nat.  Bk.  v.  Colwell,  132  N.  Y.  250.  Stock, 
how  represented  and  how  and  when  transferable,  §  40,  post.  Corporation 
may  be  compelled  to  make  transfer  on  its  books.  Rice  v.  Rockefeller,  134 
N.  Y.  174.1 

§  30.  Annual  report. —  Every  stock  corporation,  except 
monied  and  railroad  corporations,  shali  annually,  during  the 
month  of  January,  or,  if  doing  business  without  the  United 
States,  before  the  first  day  of  May,  make  a  report  as  of  the 
first  day  of  January,  which  shall  state: 

1.  The  amount  of  its  capital  stock,  and  the  proportion  actually 
iasued. 
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2.  The  amount  of  its  debts  or  an  amount  which  they  do  not 
then  exceed. 

3.  The  amount  of  its  assets  or  an  amount  which  its  assets  at 
least  equal. 

Such  report  shall  be  signed  by  a  majority  of  its  directors,  and 
verified  by  the  oath  of  the  president  or  vice-president  and  treas- 
urer or  secretary,  and  filed  in  the  office  of  the  secretary  of  state 
and  in  the  office  of  the  county  clerk  of  the  county  where  its 
principal  business  office  maj'  be  located.  If  such  report  is  not 
so  made  and  filed,  all  the  directors  of  the  corporation  shall 
jointly  and  severally  be  personally  liable  for  all  the  debts  of  the 
corporation  then  existing,  and  for  all  contracted  before  such 
report  shall  be  made.  No  director  shall  be  liable  for  the  failure 
to  make  and  file  such  report  if  he  shall  file  with  the  secretary 
of  state,  within  thirty  da^s  after  the  first  day  of  February,  or 
the  first  day  of  May,  as  the  case  may  be,  a  verified  certificate, 
stating  that  he  has  endeavored  to  have  such  report  made  and 
filed,  but  that  the  officers  or  a  majority  of  the  directors  have 
refused  and  neglected  to  make  and  file  the  same,  and  shall 
append  to  such  certificate  a  report  containing  the  items  required 
to  be  stated  in  such  annual  report,  so  far  as  they  are  within  his 
knowledge  or  are  obtainable  from  sources  of  information  open 
to  him,  and  verified  by  him  to  be  true  to  the  best  of  his  knowl- 
edge, information  and  belief.    [  Thus  am,  hy  Z.  1892,  c?i8.  9,  688.] 

[A  contingent  llabUlty  not  yet  absolute  Is  not.  an  existing  debt  but  un- 
liquidated damages  for  breach  of  contract  already  committed,  Is  an  exist- 
ing debt.  Gold  v.  Clyne,  134  N.  Y.  262;  Green  v.  Easton,  74  Hun,  329.  A 
liability  for  a  tort  Is  not  a  debt  within  this  section,  Esmond  v.  BuUard, 
in  Hun,  65.  As  to  necessity  of  filing  reports  after  Insolvency  of  corpora- 
tion, Witherow  v.  Slayback,  11  Misc.  526.  The  liability  is  a  penalty, 
action  abates  by  death  and,  is  barred  after  three  years,  Carr  v.  lllsch(»r, 
119  N.  Y.  117.  Judgment  need  not  be  first  recovered  against  the  corpo- 
ration, and  if  recovered,  is  not  evidence  of  the  debt  In  the  action  against 
the  director.  Allen  v.  Clark.  108  N.  Y.  269.1 

§  31.  Liability  of  ofiicers  for  false  certificates,  reports  or 
public  notices. —  If  any  certificate  or  report  made  or  public 
notice  ,c:iven  by  the  officers  or  directors  of  a  stock  corporation 
shall  bo  false  in  any  material  representation,  the  oflftcers  and 
directors  signing  the  same  shall  jointly  and  severally  be  person- 
ally liable  to  any  person  who  has  become  a  creditor  or  stock- 
holder of  the  corporation  upon  the  faith  of  any  such  certificate, 
report,  notice  or  any  material   representation  therein  to  the 
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amount  of  the  debt  contracted  upon  the  faith  thereof  if  not  paid 
when  due,  or  of  the  damage  sustained  bj  any  purchaser  of  or 
subscriber  to  its  stock  upon  the  faith  thereof.  The  liability  im- 
posed by  this  section  shall  exist  in  all  cases  where  the  contents 
of  any  such  certificate,  report  or  notice  or  of  any  material  repre- 
sentation therein  shall  have  been  communicated  either  directly 
or  indirectly  to  the  person  so  becoming  a  creditor  or  stock- 
holder and  he  became  such  creditor  or  stockholder  upon  the  faith 
thereof.  No  action  can  be  maintained  for  a  cause  of  action 
created  by  this  section  unless  brought  within  two  years  from 
the  time  the  certificate,  report  or  public  notice  shall  have  been 
made  or  given  by  the  officers  or  directors  of  such  corporation. 

[Criminal  liabiUty  for  false  report,  Pen.  Ck>de,  f  611,  as  ajn.  by  L. 
1893,   eh.  692.] 

§  32.  Alteration  or  extension  of  business. —  Any  stock  cor- 
poration heretofore  or  hereafter  organized  under  any  general 
or  special  law  of  this  state  may  extend  or  alter  its  business  and 
powers  so  as  to  include  any  purposes  and  powers  which  at  the 
time  of  such  extension  may  have  been  conferred  by  law  upon 
corporations  engaged  in  a  business  of  the  same  general  charac- 
ter, or  which  might  be  included  in  the  certificate  of  incorpora- 
tion of  a  corporation  organizing  under  any  general  law  of  this 
state  for  a  business  of  the  same  general  character,  by  filing  in 
the  manner  provided  for  the  original  certificate  of  incorporation 
an  amended  certificate,  executed  by  a  majority  of  its  directors, 
stating  the  extension  of  business  and  powers  and  rights  pro- 
posed, and  that  the  same  has  been  duly  authorized  by  a  vote  of 
stockholders  representing  at  least  three-fifths  of  the  capital 
stock,  at  a  meeting  of  the  stockholders  called  for  the  purpose 
in  the  manner  provided  in  section  forty-five  of  this  chapter, 
and  a  copy  of  the  proceedings  of  such  meeting,  verified  by  the 
affidavit  of  one  of  the  directors  present  thereat,  shall  be  filed 
with  such  amended  certificate. 

[By  virtue  of  this  section  and  §  60,  Transp.  Corp.  L.,  a  gag  company 
may  extend  its  business  to  electric  llgiit,  heat  and  power,  Peo.  ex  rel.  Gas 
Co.  V.  Rice,  138  N.  Y.  151.] 

§  33.  Sale  of  franchise  and  property. — A  stock  corporation, 
except  a  railroad  corporation  and  except  as  otherwise  provided 
by  law,  with  the  consent  of  two-thirds  of  its  stock,  may  sell  and 
convey  its  property,  rights,  privileges  and  franchises,  or  any 
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interest  therein  or  any  part  thereof  to  a  domestic  corporation, 
engaged  in  a  business  of  the  same  general  character,  or  which 
might  be  included  in  the  certificate  of  incorporation  of  a  cor- 
poration organizing  under  any  general  law  of  this  state  for  a 
business  of  the  same  general  character;  and  such  sale  and  con- 
veyance shall  vest  the  rights,  property  and  franchises  thereby 
transferred  in  the  corporation  to  which  they  are  conveyed  for 
the  term  of  its  corporate  existence,  subject  to  the  provisions  and 
restrictions  applicable  to  the  corporation  conveying  them.  Be- 
fore such  sale  or  conveyance  shall  be  made  such  consent  shall 
be  obtained  at  a  meeting  of  the  stockholders  called  upon  like 
notice  as  that  required  for  an  annual  meeting.  If  any  stock- 
holder not  voting  in  favor  of  such  proposed  sale  or  conveyance 
shall  at  such  meeting,  or  within  twenty  days  thereafter  object 
to  such  sale,  and  demand  payuient  for  his  stock,  he  may,  within 
sixty  days  after  such  meeting,  apply  to  the  supreme  court  at 
any  special  term  thereof  held  in  the  district  in  which  the  prin- 
cipal place  of  business  of  such  corporaticm  is  situated,  upon 
eight  days  notice  to  the  corporation,  for  the  appointment  of 
three  persons  to  appraise  the  value  of  such  stock,  and  the  court 
shall  appoint  three  such  appraisers,  and  designate  the  time 
and  place  of  their  proceedings  as  shall  be  deemed  proper,  and 
also  direct  the  manner  in  which  payment  for  such  stock  shall 
be  made  to  such  stockholder.  The  court  may  fill  any  vacancy 
in  the  board  of  appraisers  occurring  by  refusal  or  neglect  to 
serve  or  otherwise.  The  appraisers  shall  meet  at  the  time  and 
place  designated,  and  they  or  any  two  of  them,  after  being  duly 
sworn  honestly  and  faithfully  to  discharge  their  duties,  shall 
estimate  and  certify  the  value  of  such  stock  at  the  time  of  such 
dissent,  and  deliver  one  copy  to  such  corporation,  and  another 
to  such  stockholder  if  demanded;  the  charges  and  expenses  of 
the  appraisers  shall  be  paid  by  the  corporation.  When  the  cor- 
poration shall  have  paid  the  amount  of  such  appraisal,  as 
directed  by  the  court,  such  stockholders  shall  cease  to  have  any 
interest  in  such  stock  and  in  the  corporate  property  of  such  cor- 
poration and  such  stock  may  be  held  or  disposed  of  by  such 
corporation.     [Added  by  L.  1893,  ch.  688.] 

[As  to  unlawful  and  lawful  combinations  of  corporations,  see  f  7  and 
note,  ante.] 
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ARTICLE  in. 
Stook;  Stookholdsbs,  theib  Bights  and  Liabilttisib. 

Section  40.  Issue  and  transfers  of  stock. 
.      41.  Subacrlptions  to  stock. 

42.  Consideration  for  Issue  of  stock  and  bonds. 

43.  Time  of  payment  of  subscriptions  to  stock. 

44.  Increase  or  reduction  of  capital  stock. 

45.  Notice  of  meeting  to  increase  or  reduce  capital  stock. 

40.  Conduct  of  such  meeting;  certificate  of  Increase  or  reduction. 

47.  Preferred  and  common  stock. 

48.  Prohibited  transfers  to  officers  or  stockholders. 

49.  Payment  by  stockholders  of  mortgage  debt  pending  foreclosure. 
49.  Application  to  court  to  order  issue  of  new  in  place  of  lost 

certificate  of  stock. 

51.  Order  of  court  upon  such  application. 

52.  Financial  statement  to  stockholders. 

53.  Exhibition  of  books  by  transfer  agent  of  foreign  corporation. 

54.  Liabilities  of  stockholders. 

55.  Limitation   of   stockholder's    liability. 

^.^    56.  Increase  or  reduction  of  number  of  sharea 
[Thus  am,  by  L.  1893,  ch.  196.    See  Stat.  Const.  I...  §  84,  ante.p.  119.] 

§  40.  Issue  and  transfers  of  stock. —  The  stock  of  every 
stock  corporation  shall  be  represented  by  certificates  prepared 
by  the  directors  and  signed  by  the  president  or  vice-president 
and  secretary  or  treasurer  and  sealed  with  the  seal  of  the  cor- 
poration, and  shall  be  transferable  in  the  manner  prescribed  in 
this  chapter  and  in  the  by-laws.  No  share  shall  be  transferable 
until  all  previous  calls  thereon  shall  have  been  fully  paid  in. 

Any  stock  corporation,  domestic  or  foreign,  now  existing  or 
hereafter  organized,  except  monied  corporations,  may  purchase, 
acquire,  hold  and  dispose  of  the  stocks,  bonds  and  other  evi- 
dences of  indebtedness  of  any  corporation,  domestic  or  foreign, 
and  issue  in  exchange  therefor  its  stock,  bonds  or  other  obliga- 
tions if  authorized  so  to  do  by  a  provision  in  the  certificate  of 
incorporation  of  such  stock  corporation,  or  in  any  certificate 
amendatory  thereof  or  supplementary  thereto,  filed  in  pursuance 
of  law,  or  if  the  corporation  whose  stock  is  so  purchased,  ac- 
quired, held  or  disposed  of,  is  engaged  in  a  business  similar  to 
128 
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that  of  such  stock  corporation,  or  engjiged  in  the  manufacture, 
use  or  sale  of  the  property,  or  in  the  construction  or  operation 
of  works  necessary  or  useful  in  the  business  of  such  stock  cor- 
poration, or  in  which  or  in  connection  with  which  the  manu- 
factured articles,  product  or  property  of  such  stock  corporation 
are  or  may  be  used,  or  is  a  corporation  with  which  such  stock 
corporation  is  or  may  be  authorized  to  consolidate.  When  any 
such  corporation  shall  be  a  stockholder  in  any  other  corporation, 
as  herein  provided,  its  president  or  other  officers*  shall  be 
eligible  to  the  office  of  director  of  such  corporation,  the  same 
as  if  they  were  individually  stockholders  therein  and  the  cor- 
poration holding  such  stock  shall  possess  and  exercise  in  re- 
spect thereof,  all  the  rights,  powers  and  privileges  of  individual 
owners  or  holders  of  such  stock. 

Any  stock  corporation  may,  in  pursuance  of  a  unanimous  vote 
of  its  stockholders  voting  at  a  special  meeting  called  for  that 
purpose  by  notice  in  writing  signed  by  a  majority  of  the  di- 
rectors of  such  corporation  stating  the  time  and  place  and 
object  of  the  meeting,  and  served  upon  each  stockholder  ap- 
pearing as  such  upon  the  books  of  the  corporation,  personally 
or  by  mail  at  his  last-known  post-office  adress  at  least  sixty 
days  prior  to  such  meeting,  guarantee  the  bonds  of  any  other 
domestic  corporation  engaged  in  the  same  general  line  of 
business. 

[Fraudulent  or  unauthorized  Issue  of  stock  punishable,  Pen.  Code,  §  591, 
as  am.  by  L.  1892,  ch.  602.  Stock,  how  transferable,  §  29  and  note,  ante. 
Bonds  or  other  Indebtedness  convertible  Into  stock,  §  2,  ante.  Prohibition 
of  watered  stock,  §  42,  post.  Negotiability  of  stock  certificates,  Knox  v. 
Eden  Co.,  74  Him,  483.  Railroad  company,  lessee,  may  acquire  stock  of 
railroad  company,  lessor,  R.  R.  L.,  §§  78-9.  No  railroad  company  shaU 
hold  stock  in  a  navigation  company.  Trans.  Corp.  L.  10.  This  §  40  Is 
applicable  to  railroad  corporations  and  authorizes  them  to  purchase  stock 
of  other  corporations,  Oelbermann  v.  N.  Y.  R.  R.  Co.,  77  Hun,  332.] 

§  41.  Subscriptions  to  stock. —  If  the  whole  capital  stock 
shall  not  have  been  subscribed  at  the  time  of  filing  the  certifi- 
cate of  incorporation,  the  directors  named  in  the  certificate  may 
open  books  of  subscription  to  fill  up  the  capital  stock  in  such 
places,  and  after  giving  such  notices  as  they  may  deem  ex- 
pedient, and  may  continue  to  receive  subscriptions  until  the 
whole  capital  stock  is  subscribed.  At  the  time  of  subscribing, 
every  subscriber,  whose  subscription  is  payable  in  money,  shall 
pay  to  the  directors  ten  per  centum  upon   the  amount  sub- 
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scribed  by  him  in  cash,  a^d  no  such  subscription  shall  be  received 
or  taken  without  such  payment. 

[Frauds  in  subscriptions  to  stock,  punishable;  issuing  stock  contrary  to 
law  js  a  felony,  Pen.  Code,  §  590,  as  am.  L.  1892,  ch.  692.  As  to 
whether  check  is  cash,  White  v.  Eiseman,  134  N.  Y.  101.  Subscription  hold 
void  and  not  enforceable  by  corporation  against  the  subscriber  because 
ten  per  cent,  cash  not  paid  at  time  of  subscribing.  So.  Buff.  Gas.  Co.  v. 
Bain,  9  Misc.  425.  As  to  what  is  meant*  by  opening  books  of  subscription, 
Buff.  Co.  V.  Glfford,  87  N.  Y.,  «t  p.  300.] 

§  42.  Consideration  for  issue  of  stock  and  bonds. —  No 
corporation  shall  issue  either  stock  or  bonds  except  for  money, 
labor  done  or  property  actually  received  for  the  use  and  law- 
ful purposes  of  such  corporation.  No  such  stock  shall  be  issued 
for  less  than  its  par  value. 

No  sncb  bonds  shall  be  issued  for  less  than  the  fair  market 
value  thereof. 

[Ismiing  stock  contrary  to  law,  is  a  felony.  Pen.  Code,  §  591,  sub.  1,  as 
am.  by  L.  1892,  ch.  662.  Limitations  upon  bonded  and  other  indebtedness; 
conversion  thereof  into  stock,  f§  2,  24,  aute.] 

§  4a.  Time  of  payment  of  subscriptions  to  stock.— Sub- 
scriptions to  the  capital  stock  of  a  corporation  shall  be  paid  at 
such  times  and  in  such  installments  as  the  board  of  directors 
may  by  resolution  require.  If  default  shall  be  made  in  the  pay- 
ment of  any  installment  as  required  by  such  resolution,  the 
board  may  declare  the  stock  jfnd  all  previous  payments  thereon 
forfeited  for  the  use  of  the  corporation,  after  the  expiration  of 
sixty  days  from  the  service  on  the  defaulting  stockholder,  per- 
sonally or  by  mail  directed  to  him  at  his  last-known  post-office 
address,  of  a  written  notice  requiring  him  to  make  payment 
within  sixty  days  from  the  service  of  the  notice  at  a  place 
specified  therein,  and  stating  that,  in  case  of  failure  to  do  so, 
his  stock  and  all  previous  payments  thereon  will  be  forfeited 
for  the  use  of  the  corporation. 

Such  stock,  if  forfeited,  may  be  reissued  or  subscriptions 
therefor  may  be  received  as  in  the  case  of  stock  not  issued  or 
subscribed  for.  If  not  sold  for  its  par  value  or  subscribed  for 
within  six  months  after  such  forfeiture,  it  shall  be  canceled 
and  deducted  from  the  amount  of  the  capital  stock.  If  by  such 
cancellation,  the  amount  of  the  capital  stock  is  reduced  below 
the  minimum  required  by  law,  the  capital  stock  shall  be  in- 
creased to  the  required  amount  within  three  months  thereafter 
or  an  action  may  be  brought  or  proceedings  instituted  to  close 
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up  the  business  of  the  corporation  as  in  the  case  of  an  insolvent 
corporation.  If  a  receiver  of  the  assets  of  the  corporation  has 
been  appointed,  all  unpaid  subscriptions  to  the  stock  shall  be 
paid  at  such  times  and  in  such  installments  as  the  receiver  or 
the  court  may  direct 

[Recovery  of  unpaid  subscriptions  In  action  for  dissolution  or  sequestra- 
tion of  property  of  corporation.  Civ.  Code,  §  1794.] 

§  44.  Increase  or  reduction  of  capital  stock. — Any  domestic 
corporation  may  increase  or  reduce  its  capital  stock  in  the 
manner  herein  provided,  but  not  above  the  maximum  or  below 
the  minimum,  if  any,  prescribed  by  law.  If  increased,  the  hold- 
ers of  the  additional  stock  issued  shall  be  subject  to  the  same 
liabilities  with  respect  thereto  as  are  provided  by  law  in  relation 
to  the  original  capital;  if  reduced,  the  amount  of  its  debts  and 
liabilities  shall  not  exceed  the  amount  of  its  reduced  capital, 
unless  an  insurance  corporation,  in  which  case  the  amount  of 
its  debts  and  liabilities  shall  not  exceed  the  amount  of  its 
reduced  capital  and  other  assets.  The  owner  of  any  stock  shall 
not  be  relieved  from  any  liability  existing  prior  to  the  reduction 
of  the  capital  stock  of  any  stock  corporation.  If  a  banking  cor- 
poration, whether  the  capital  be  increased  or  reduced,  its  assets 
shall  at  least  be  equal  to  its  debts  and  liabilities  and  the 
capital  stock,  as  increased  or  reduced.  [TTius  am.  hy  L.  1894, 
ch.  346.] 

[Unauthorized  increase  of  stock,  a  misdemeanor.  Pen.  Code,  §§  610,  614, 
as  am.  by  L.  1892,  ch.  692.  Authority  to  increase  must  be  derived  from 
statute;  purchasing  stock  of  another  corporation  does  not  effect  an 
increase.  Einstein  v.  Roch.  Gas  Co.,  146  N.  Y.  46.] 

§  45.  Notice  of  meeting  to  increase  or  reduce  capital  stock. 
—  Every  such  increase  or  reduction  must  be  authorized  by  a 
vote  of  the  stockholders  owning  at  least  a  majority  of  the  stock 
of  the  corporation,  taken  at  a  meeting  of  the  stockholders 
specially  called  for  that  purpose.  Notice  of  the  meeting,  stating 
the  time,  place  and  object,  and  the  amount  of  the  increase  or 
reduction  proposed,  signed  by  a  majority  of  the  directors,  shall 
be  published  once  a  week,  for  at  least  two  successive  weeks, 
in  a  newspaper  in  the  county  where  its  principal  business  office 
is  located,  if  any  is  published  therein,  and  a  copy  of  such  notice 
shall  be  personally  served  upon  or  duly  mailed  to  each  stock- 
holder or  member  at  his  last-known  post-office  adress  at  least 
three  weeks  before  the  meeting. — [Thus  am.  hy  L.  1898,  ch.  700.] 
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§  46.  Conduct  of  suqh  meeting ;  certificate  of  increase  or 
reduction.  —  If,  at  the  time  and  place  specified  in  the  notice, 
the  stockholders  shall  appear  in  person  or  by  proxy,  in  numbers 
representing  at  least  a  majority  of  all  the  shares  of  stock,  they 
shall  organize  by  choosing  from  their  number  a  chairman  and 
secretary,  and  take  a  vote  of  those  present  in  person  or  by 
proxy,  and  if  a  sufficient  number  of  votes  shall  be  given  in 
favor  of  such  increase  or  reduction,  a  certificate  of  the  pro- 
ceedings showing  a  compliance  with  the  provisions  of  this  chap- 
ter, the  amount  of  capital  actually  paid  in,  the  whole  amount 
of  debts  and  liabilities  of  the  corporation,  and  the  amount  of  the 
increased  or  reduced  capital  stock,  shall  be  made,  signed,  veri- 
fied and  acknowledged  by  the  chairman  and  secretary  of  the 
meeting  and  filed  in  the  office  of  the  clerk  of  the  county  where 
its  principal  place  of  business  shall  be  located,  and  a  duplicate 
thereof  in  the  office  of  the  secretary  of  state.  In  case  of  a 
reduction  of  the  capital  stock  except  of  a  railroad  corporation, 
or  a  monied  corporation,  such  certificate  shall  have  indorsed 
thereon  the  approval  of  the  comptroller,  to  the  effect  that  the 
reduced  capital  is  sufficient  for  the  proper  purposes  of  the 
corporation,  and  is  in  excess  of  its  debts  and  liabilities,  and 
in  case  of  the  increase,  or  reduction  of  the  capital  stock  of  a 
railroad  corporation,  or  a  monied  corporation,  the  certificate 
shall  have  indorsed  thereon  the  approval  of  the  board  of  rail- 
road commissioners,  if  a  railroad  corporation;  of  the  superin- 
tendent of  banks,  if  a  corporation  formed  under  or  subject 
to  the  banking  law;  and  of  the  superintendent  of  in- 
surance, if  an  insurance  corporation.  When  the  cer- 
tificate herein  provided  for  has  been  filed,  the  capital  stock 
of  such  corporation  shall  be  increased  or  reduced,  as  the  case 
may  be,  to  the  amount  specified  in  such  certificate.  The  pro- 
ceedings of  the  meeting  at  which  such  increase  or  reduction 
is  voted,  shall  be  entered  upon  the  minutes  of  the  corporation. 
If  the  capital  stock  is  reduced,  the  amount  of  capital  over  and 
above  the  amount  of  the  reduced  capital  shall  be  returned  to 
the  stockholders  pro  rata  at  such  times  and  in  such  manner  as 
the  directors  shall  determine.     \Thus  am.  hy  L.  1898,  ch.  700/ 

§  47.  Preferred  and  common  stock. —  Every  domestic  stock 
corporation  may  have  preferred  and  common  stock,  and  differ- 
ent classes  of  preferred  stock,  if  the  certificate  of  incorporation 
so  provides  or  by  the  unanimous  consent  of  the  stockholders, 
and  may,  upon  the  written  request  of  the  holder  of  any  preferred 
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stock,  by  a  two-tliirds  vote  of  its  directors,  exchange  the  same 
for  common  stock,  and  issue  certificates  for  common  stock  there- 
for, share  for  share,  or  upon  such  other  valuation  as  may  have 
been  agreed  upon  in  the  scheme  for  the  organization  of  such 
corporation,  or  the  issue  of  such  preferred  stock,  but  the  total 
amount  of  such  capital  stock  shall  not  be  increased  thereby. 

§  48.  Prohibited  transfers  to  officers  or  stockholders. —  No 
corporation  which  shall  have  refused  to  pay  any  of  its  notes  or 
other  obligations  when  due,  in  lawful  money  of  the  United 
States,  nor  any  of  its  officers  or  directors,  shall  transfer  any  of 
its  property  to  any  of  its  officers,  directors  or  stockholders, 
directly  or  indirectly,  for  the  payment  of  any  debt,  or  upon  any 
other  consideration  than  the  full  value  of  the  property  paid  in 
caeh.  No  conveyance,  assignment  or  transfer  of.  any  property 
of  any  such  corporation  by  it  or  by  any  officer,  director  or  stock- 
holder thereof,  nor  any  payment  made,  judgment  suffered,  lien 
created  or  security  given  by  it  or  by  any  officer,  director  or 
stockholder  when  the  corporation  is  insolvent  or  its  insolvency 
is  imminent,  with  the  intent  of  giving  a  preference  to  any 
particular  creditor  over  other  creditors  of  the  corporation  shall 
be  valid. 

Every  person  receiving  by  means  of  any  such  prohibited  act 
or  deed  any  property  of  the  corporation  shall  be  bound  to 
account  therefor  to  its  creditorsH)r  stockholders  or  other  trustees. 

No  stockholder  of  any  such  corporation  shall  make  any  trans- 
fer or  assignment  of  his  stock  therein  to  any  person  in  con- 
templation of  its  insolvency.  Every  transfer  or  assignment  or 
other  act  done  in  violation  of  the  foregoing  provisions  of  this 
section  shall  be  void. 

No  conveyance,  assignment  or  transfer  of  any  property  of  a 
corporation  formed  under  or  subject  to  the  banking  law,  exceed- 
ing in  value  one  thousand  dollars  shall  be  made  by  such  cor- 
poration, or  by  any  officer  or  director  thereof,  unless  authorized 
by  a  previous  resolution  of  its  board  of  directors,  except  promis- 
sory notes  or  other  evidences  of  debt  issued  or  received  by 
the  officers  of  the  corporation  in  the  transaction  of  its  ordi- 
nary business  and  except  payments  in  specie  or  other  current 
money  or  in  bank  bills  made  by  such  officers.  No  such  convey- 
ance, assignment  or  transfer  shall  be  void  in  the  hands  of  a 
purchaser  for  a  valuable  consideration  without  notice. 

Every  director  or  officer  of  a  corporation  who  shall  violate 
or  be  concerned  in  violating  any  provision  of  this  section,  shall 
be  personally  liable  to  the  creditors  and  stockholders  of  the  cor- 
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poration  of  which  be  shall  be  director  or  an  officer  to  the  full 
extent  of  any  loss  they  may  respectively  sustain  by  such 
violation. 

[This  section  allows  an  insolvent  stock  corporation  to  make  an  assign- 
ment for  the  benefit  of  its  creditors  without  preferences,  except  as  bank- 
ing and  insurance  corporations  are  restricted  hereby  cw  by  the  banking 
and  insurance  laws.  This  section  is  applicable  only  to  domestic  and  not 
to  foreign  corpcwations,  VanderiJoel  v.  Gorman,  140  N.  Y.  5G3.  As  to  what 
constitutes  suffering  judgment,  Milbank  v.  De  Riesthal,  82  Hun,  .'337;  Rob- 
ertson V.  Ongley  Co.,  82  id.  585.  Merely  permitting  a  creditor  to  obtain 
a  judgment  is  not  an  assignment  or  transfer,  French  v.  Andrews,  145 
N.  Y.  441.] 

§  49.  Payment  by  stockholders  of  mortgage  debt  pending 
foreclosure.  —  Whenever  default  shall  be  made  by  any  corpora- 
tion in  the  payment  of  principal  or  interest  of  any  of  its  bonds 
secured  by  mortgage  or  deed  of  trust  of  its  property,  any  stock- 
holder may  at  any  time  during  the  pendency  of  the  foreclosure 
of  such  mortgage  or  deed  of  trust  and  before  the  sale  thereunder 
pay  to  the  mortgagees  or  grantees  in  such  mortgage  or  deed,  for 
the  use  and  benefit  of  the  holders  of  such  bonds,  a  sum  equal  to 
such  proportion  of  the  amount  due  and  secured  to  be  paid  by 
such  mortgage  or  deeds,  as  his  stock  in  such  corporation  shall 
bear  to  its  whole  capital  stock,  and  on  making  such  payment 
he  shall  to  the  extent  thereof  become  and  be  interested  in  such 
mortgage  or  deed  and  protected  thereby. 

§  50.  Application  to  court  to  order  issue  of  new  in 
place  of  lost  certificate  of  stock,— The  owner  of  a  lost  or 
destroyed  certificate  of  stock,  if  the  corporation  shall  refuse  to 
issue  a  new  certificate  in  place  thereof,  may  apply  to  the  supreme 
court,  at  any  special  term  held  in  the  district  where  he  resides, 
or  in  which  the  principal  business  office  of  the  corporation  is 
located,  for  an  order  requiring  the  corporation  to  show  cause 
why  it  should  not  be  required  to  issue  a  new  certificate  in  place 
of  the  one  lost  or  destroyed.  The  application  shall  be  by  peti- 
tion, duly  verified  by  the  owner,  stating  the  name  of  the  corpora- 
tion, the  number  and  date  of  the  certificate,  if  known,  or  if  it 
can  be  ascertained  by  the  petitioner;  the  number  of  shares 
named  therein,  to  whom  issued,  and  as  particular  a  statement 
of  the  circumstances  attending  such  loss  or  destruction  as  the 
petitioner  can  give  Upon  the  presentation  of  the  petition  the 
court  shall  make  an  order  requiring  the  corporation  to  show 
cause,  at  a  time  and  place  therein  mentioned,  why  it  should  not 
Issue  a  new  certificate  of  stock  in  place  of  the  one  described  in 
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the  petition.  A  copy  of  the  petition  and  order  shall  be  served 
on  the  president  or  other  head  of  the  corporation,  or  on  the 
secretary  or  treasurer  thereof,  personally,  at  least  ten  days 
before  the  time  for  showing  canse. 

§  51.  Order  of  court  upon  such  application.  —  Upon  the 
return  of  the  order,  with  proof  of  due  service  thereof,  the  (tourt 
shall,  in  a  summary  manner,  and  in  such  mode  as  it  may  deem 
advisable,  inquire  into  the  truth  of  the  facts  stated  in  the  i>eti- 
tion,  and  hear  the  proofs  and  allegations  of  the  parties  in  regard 
thereto,  and  if  satisfied  that  the  petitioner  is  the  lawful  owner 
of  the  number  of  shares,  or  any  part  thereof,  described  in  the 
petition,  and  that  the  certificate  therefor  has  been  lost  or 
destroyed,  and  can  not  after  due  diligence  be  found,  and  that  no 
sufficient  cause  has  been  shown  why  a  new  certificate  should 
not  be  issued,  it  shall  make  an  order  requiring  the  corporation, 
within  such  time  as  shall  be  therein  designated,  to  issue  and  de- 
liver to  the  petitioner  a  new  certificate  for  the  number  of  shares 
si>ecified  in  the  order,  upon  depositing  such  security,  or  filing  a 
bond  in  such  form  and  with  such  sureties  as  to  the  court  shall  ap- 
pear sufficient  to  indemnify  any  person  other  than  the  petitioner 
who  shall  thereafter  be  found  to  be  the  lawful  owner  of  the  cer- 
tificate lost  or  destroyed;  and  the  court  may  direct  the  publica- 
tion of  such  notice,  either  before  or  after  making  such  order  as 
it  shall  deem  proper.  Any  person  claiming  any  rights  under  the 
certificates  alleged  to  have  been  lost  or  destroyed  shall  have 
recourse  to  such  indemnity,  and  the  corporation  shall  be  dis- 
charged from  all  liability  to  such  person  upon  compliance  with 
such  order;  and  obedience  to  the  order  may  be  enforced  by 
attachment  against  the  officer  or  officers  of  the  corporation  on 
proof  of  his  or  their  refusal  to  comply  with  it. 

[Sections  50-1,  do  not  prevent  an  equitable  action  for  same  purpose, 
Kinnan  v.  42d  St.  R.  R.,  140  N.  Y.  183.] 

§  52.  Financial  statement  to  stockholders. —  Stockholders 
owning  five  per  centum  of  the  capital  stock  of  any  corporation 
other  than  a  monied  corporation,  not  exceeding  one  hundred 
thousand  dollars,  or  three  per  centum  where  it  exceeds  one  hun- 
dred thousand  dollars,  may  make  a  written  request  to  the  treas- 
urer or  chief  fiscal  officer  thereof,  for  a  statement  of  its  affairs, 
under  oath,  embracing  a  particular  account  of  all  its  assets 
and  liabilities,  and  the  treasurer  shall  make  such  statement  and 
deliver  it  to  the  person  presenting  the  request  within  thirty  days 
thereafter,  and  keep  on  file  for  twelve  months  thereafter  a  copy 
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of  such  statement,  which  shall  at  all  times  during  business  hours 
be  exhibited  to  any  stockholder  demanding  an  examination 
thereof;  but  the  treasurer  or  such  chief  fiscal  officer  shall  not  be 
required  to  deliver  more  than  one  such  statement  in  any  one 
year.  The  supreme  court,  or  any  justice  thereof,  may  upon  ap- 
plication, for  good  cause  shown,  extend  the  time  for  making  and 
delivering  such  certificate.  For  every  neglect  or  refusal  of  the 
treasurer  or  other  chief  fiscal  officer  thereof  to  comply  with  the 
provisions  of  this  section  he  shall  forfeit  and  pay  to  the  person 
making  such  request  the  sum  of  fifty  dollars,  and  the  further 
sum  of  ten  dollars  for  every  twenty-four  hours  thereafter  until 
such  statement  shall  be  furnished.  • 

[Certain  violations  of  this  section,  punishable,  Pen.  Code,  §  811,  as  am. 
by  L.  1893,  ch.  692.] 

§  53.  Exhibition  of  books  by  transfer  agent  of  foreign  cor- 
poration. —  The  transfer  agent  in  this  state  of  any  foreign  cor- 
poration whether  such  agent  shall  be  a  corporation  or  a  natural 
person,  shall,  at  all  times  during  the  usual  hours  of  transacting 
business,  exhibit  to  any  stockholder  of  such  corporation,  when 
required  by  him,  the  transfer  book,  and  a  list  of  the  stockholders 
thereof,  if  in  his  power  to  do  so,  and  for  every  violation  of  the 
provisions  of  this  section,  such  agent,  or  any  officer  or  clerk 
of  such  agent,  shall  forfeit  the  sum  of  two  hundred  and  fifty 
dollars,  to  be  recovered  by  the  person  to  whom  such  refusal  was 
made. 

[Certain  violations  of  this  section,  punishable,  Pen.  Code,  §  Gil,  as  am. 
by  L.  1893,  ch.  692.] 

§  54.  Liabilities  of  stockholders. —  The  stockholders  of  every 
stock  corporation  shall,  jointly  and  severally,  be  personally  liable 
to  its  creditors,  1o  an  amount  equal  to  the  amount  of  the  stock 
held  by  them  respectively,  for  every  debt  of  the  corporation, 
until  the  whole  amount  of  its  capital  stock  issued  and  outstand- 
ing at  the  time  sncli  debt  was  incurred  shall  have  been  fully 
paid.  The  stockholders  of  every  stock  corporation  shall,  jointly 
and  severally  be  pcH'sonally  liable  for  all  debts  due  and  owing 
to  any  of  its  laborers,  servants  or  employes  other  than  con- 
tractors, for  services  performed  by  them  for  such  corporation. 
Before  such  laborer,  servant  or  employe  shall  charge  such  stock- 
holder for  such  services,  he  shall  give  him  notice  in  writing, 
within  thirty  days  after  the  termination  of  such  services  that  he 
intends  to  hold  him  liable,  and  shall  commence  an  action  there- 
129 
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lor  within  thirty  days  after  the  return  of  an  execution  unsatis- 
fied against  the  corporation  upon  a  judgment  recovered  against 
it  for  services.  No  person  holding  stock  in  any  corporation  as 
collateral  security,  or  as  executor,  administrator,  guardian  or 
trustee,  unless  he  shall  have  voluntarily  invested  the  trust 
funds  in  such  stock,  shall  be  personally  subject  to  liability  as 
a  stockholder;  but  the  person  pledging  such  stock  shall  be  con- 
sidered the  holder  thereof,  and  shall  be  liable  as  stockholder; 
and  the  estates  and  funds  in  the  hands  of  such  executor,  admin- 
istrator, guardian  or  trustee  shall  be  liable  in  the  like  manner 
and  to  the  same  extent  as  the  testator  or  intestate,  or  the  ward, 
or  person  interested  in  such  trust  fund  would  have  been,  if  he 
had  been  living  and  competent  to  act  and  held  the  same  stock 
in  his  own  name,  unless  it  appears  that  such  executor,  adminis- 
trator, guardian  or  trustee  voluntarily  invested  the  trust  funds 
in  such  stocks,  in  which  case  he  shall  be  personally  liable  as  a 
stockholder. 

§  55.  Limitation  of  stockholder's  liability. —  No  action  shall 
be  brouf;;ht  against  a  stockholder  for  any  debt  of  the  corporation 
until  judgment  therefor  has  been  recovered  against  the  corpora- 
tion, and  an  execution  thereon  has  been  returned  unsatisfied  in 
whole  or  in  part,  and  the  amount  due  on  such  execution  shall  be 
the  amount  recoverable,  with  costs  against  the  stockholder.  No 
stockholder  shall  be  personally  liable  for  any  debt  of  the  cor- 
poration not  payable  within  two  years  from  the  time  it  is  con- 
tracted, nor  unless  an  action  for  its  collection  shall  be  brought 
against  the  corporation  within  two  years  after  the  debt  becomes 
due;  and  no  action  shall  be  brought  against  a  stockholder  after 
he  shall  have  ceased  to  be  a  stockholder,  for  any  debt  of  the 
corporation,  unless  brought  within  two  years  from  the  time  he 
shall  have  ceased  to  be  a  stockholder. 

[Sections  54-55  are  applicable  to  banking  corporations,  and  the  liability 
imposed  by  Bank  L.,  §  52,  is  subject  to  the  Umitation  in  this  §  55,  Hirsh- 
fleld  V.  Bopp,  145  N.  Y.  84.  Directors,  being  also  creditors,  can  not  have 
the  rights  conferred  upon  creditors  by  these  sections,  McDowall  v.  Shee- 
han,  129  N.  Y.  200.  Stxwkholdere*  liability  under  these  sections  is  contrac- 
tual and  not  a  penalty;  cause  of  action  snrvi'^es  death,  etc.,  Cochran  v. 
Wiechere,  119  N.  Y.  399.] 

§  56.  Increase  or  reduction  of  number  of  shares. —  A  stock 
corporation  may  provide  that  the  number  of  shares  into  which 
its  capital  stock  is  divided  shall  be  increased  or  reduced  by  a 
two-thirds  vote  of  all  stock  duly  represented  at  a  meeting  held 
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and  conducted  in  like  manner,  and  upon  filing  a  like  certificate, 
as  required  for  the  increase  or  reduction  of  its  capital  stock. 
If  such  increase  or  reduction  of  the  number  of  shares  be  so 
authorized,  the  corporation  shall  isd«ie  to  each  stockholder  cer- 
tificates for  as  many  shares  of  the  new  stock  as  equal  in  par 
value  the  shares  of  the  old  stock  held  by  him,  upon  surrender 
and  cancellation  of  such  old  stock.  This  section  does  not 
authorize  the  increase  or  reduction  of  the  capital  stock  of  sucH 
corporation.  [Added  hy  L.  1893,  ch.  196.] 
[Certificates  fear  increase,  etc.,  of  stoclc,  how  filed,  §  46,  ante.] 


THE  BANKING  LAW, 

As  amended  to  the  commencement  of  the  session  of  1806. 

Zj.  1802,  Oh.  680— An  act  in  relation  to  banking  corporations. 

[Became  a  law  May  18,  1892,  taking  effect  June  17,  1892.] 

CHAPTER  XXXVII  OF  THE  GENERAL  LAWS. 
Thb  Banking  Law. 
Article        I.  General  provisions  (§§  1-38). 
n.  Banlis  (§§  40-02). 
in.  Savings  banks  (§§  100-135). 
IV.  Trust  companies  (§§  150-163). 

V.  [Co-operative  savings  and  loan  associations  (§J  170-95).] 
Vn.  Mortgage,  loan  and  investment  corporations  (§§  200-205). 
Vni.  Safe  deposit  companies.    (§§  210-216.) 
[Thus  am.  by  L.  1894,  c^.  705,  L.  1895,  ch.  882.    See  Stat.  Const.  L.,  §  84, 
ante,  p.  119.] 

ARTICLE  L 

Oenebal  Pboyisiohs. 
Section  1.  Bhwt  title. 

2.  Definitions. 

3.  The  banking  department;  sup^intendent 

4.  Official  seal  of  superintendent  of  banks. 

5.  Deputy  clerks  and  examiners  of  the  bank  department 

6.  Rooms  and  furniture. 

7.  Expenses,  how  defrayed. 

8.  Powers  of  superintendent 

9.  Examination   of  securities   deposited. 

10.  Unclaimed  balances. 

11.  Examiners. 

12.  Examination  and  certificate  as  to  payment  of  capitaL 

13.  Affidavit  to  be  made  before  commencing  business. 
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Section  14.  Deposit  of  bonds  or  mortgages  wlt!i  superintendent. 

15.  Exchange  of  securities. 

16.  Publication  of  report  of  examiners. 

17.  Impairment  of  capital. 

18.  Proceedings  against  delinquent  corporations. 

19.  Examination  by  order  of  court 

20.  Reports. 

21.  I'enalties  for  failure  to  report 

22.  Publication  of  reports. 

23.  Annual  report  of  superintendent 

24.  Reports  presumptive  evidence. 

25.  Restrictions. 

26.  Calculation  of  profits. 

27.  Losses  in  excess  of  profits. 

28.  Publication  of  imclaimed  dividends  and  deposits. 
20.  Change  of  location. 

30.  Approval  and  certificate  of  sniperintendent  upon  incorporation. 

31.  Permission  and  certificate  of  superintendent  in  case  of  foreign 

corporation. 

32.  ApiK>intment   of   superintendent  as    attorney    for   service    of 

process. 

33.  Appointment  of  receiver. 

34.  Merger. 

35.  Submission  of  merger  a^eeement  to  stockholders. 

36.  Rights  of  dissenting  stockholders. 

37.  Efl'ect  of  merger. 

38.  Rights  of  creditors  of  merged  corporation. 

[Sections  34-8  added  by  L.  1895,  ch.  382,  see  Stat.  Const.  L.,  §  34,  ante, 
p.  119.] 

Section  1.  Short  title. —  This  chapter  shall  be  known  as  the 
banking  law,  and  shall  be  applicable  to  all  corporations  and 
individuals  specified  in  the  next  section. 

§  2.  Definitions.  —  The  term  bank,  when  used  in  this  chapter 
means  any  monied  corporation  authorized  by  law  to  issue  bills, 
notes  or  other  evidences  of  debt  for  circulation  as  money,  or  to 
receive  deposits  of  money  and  commercial  pjxper  and  to  make 
loans  thereon,  and  to  discount  bills,  notes  or  other  commercial 
paper,  and  to  buy  and  sell  gold  and  silver  bullion  or  foreign 
coins  or  bills  of  exchange. 

The  term,  individual  banker,  when  so  used,  means  a  person 
^^  ho  has  complied  with  the  requirements  of  law,  and  is  author- 
ized hy  the  banking  department  to  engage  in  the  business  of 
banking,  and  is  subject  to  the  supervision  of  the  superintendent 
of  banks  and  the  banking  law. 
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The  term  savings  bank,  when  so  used,  means  a  corporation 
only  authorized  by  the  laws  of  this  state  to  receive  money  on 
deposit  and  pay  such  rates  of  interest  thereon,  and  to  invest 
the  same  in  such  securities  and  obligations,  as  may  be  prescribed 
by  law. 

The  term,  trust  company,  when  so  used,  means  any  domestic 
corporation  formed  for  the  purpose  of  taking,  accepting  and 
executing  such  trusts  as  may  be  lawfully  committed  to  it  and 
acting  as  trustee  in  the  cases  prescribed  by  law,  and  receiving 
deposits  of  moneys  and  other  personal  property,  and  issuing 
its  obligations  therefor,  and  of  loaning  money  on  real  or  per- 
sonal securities.. 

The  term,  building  and  mutual  loan  corporations  or  associa- 
tions, when  so  used,  means  a  corporation  formed  for  the  pur- 
pose of  accumulating  a  fund  for  the  purchase  of  real  property, 
the  erection  of  buildings,  or  the  making  of  other  improvements 
on  lands,  or  to  pay  off  incumbrances  thereon,  or  to  aid  its  mem- 
bers in  acciuiring  real  property,  making  improvements  thereon 
or  removing  incnmbrances  therefrom,  or  of  accumulating  a  fund 
to  be  returned  to  its  members  in  specified  cases. 

The  term,  co-operative  loan  association,  when  so  used  means 
a  corporation  formed  for  the  purpose  of  encouraging  industry, 
frugality,  home-building  and  the  saving  of  money  by  its  mem- 
bers, the  accumulation  of  savings,  the  loaning  of  such  accumu- 
lations to  its  members,  and  the  repayment  to  each  member  of 
his  savings  when  they  have  accumulated  to  a  certain  sum,  or  at 
{iny  time  when  he  shall  desire  the  same,  or  the  association  shall 
desire  to  repay  the  same. 

'j'he  term,  building  and  mutual  loan  corporations  or  associa- 
tions, and,  co-operative  loan  associations,  shall  include  every 
corporation,  company  or  association  doing  business  in  this  state 
and  having  for  a  part  of  its  title  or  name  the  words  building 
Association,  building  and  loan  association,  paving>«  and  loan  asso- 
ciation, saving  association  or  cooperative  bank,  and  every  cor- 
poration, company  or  association  whose  stock  is  wholly  or  in 
part  payable  by  a  cumulative  fund  in  regular  or  periodical 
installments,  or  which  is  doing  business  in  the  form  and  of  a 
character  similar  to  that  organized  by  articles  five  and  six  of 
this  chapter  organized  or  incorporated  in  any  state  or  country 
outside  of  this  state. 

The  term,  mortgage,  loan  or  investment  corporation,  when  so 
used,  means  any  corporation  other  than  an  insurance  corpora- 
tion formed  under  the  laws  of  this  state  or  of  any  other  state, 
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and  doing  business  in  this  state  for  the  purpose  of  selling, 
offering  for  sale,  or  negotiating  bonds  or  notes  secured  by  deed 
of  trust  or  mortgages  on  real  property  or  choses  in  action, 
owned,  issued,  negotiated  or  guaranteed  by  it,  or  for  the  purpose 
of  receiving  any  money  or  property,  either  from  its  own  mem- 
bers or  from  other  persons,  and  entering  into  any  contract, 
engagement  or  undertaking  with  them  for  the  withdrawal  of 
such  money  or  property  at  any  time  with  any  increase  thereof, 
or  for  the  payment  to  them  or  to  any  person  of  any  sum  of 
money  at  any  time,  either  fixed  or  uncertain ;  and  when  applied 
to  any  foreign  corporation  doing  business  in  this  state  shall 
include  any  association,  co-partnership,  joint-stock  company, 
individuals  or  firms  organized  or  existing  under  the  laws  of  any 
other  state  or  country,  and  engaged  within  this  state  in  any 
such  business. 

The  term,  safe  deposit  company,  when  used  in  this  chapter, 
means  every  domestic  corporation  formed  for  the  purpose  of 
taking  and  receiving  upon  deposit  as  bailee  for  safe-keeping  and 
storage,  jewelry,  plate,  money,  specie,  bullion,  stocks,  bonds, 
securities  and  valuable  papers  of  any  kind,  and  other  valuable 
personal  property,  and  guaranteeing  their  safety  upon  such 
terms  and  for  such  compensation  as  may  be  agreed  upon  by  the 
company  and  the  respective  bailors  thereof,  and  to  rent  vaults 
and  safes  and  other  receptacles  for  the  purpose  of  such  safe- 
keeping and  storage. 

§  3.  The  banking  department ;  superintendent —  There  shall 
continue  to  be  a  banking  department  charged  with  the  execu- 
tion of  the  laws  relating  to  the  corporations  and  individuals 
to  which  this  chapter  is  applicable. 

The  chief  officer  of  such  department  shall  continue  to  be  the 
superintendent  thereof,  to  be  known  as  the  superintendent  of 
banks,  who  shall  be  appointed  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate,  and  shall  hold  his  office 
for  the  terra  of  three  years.  He  shall  not  either  directly  or 
indirectly  be  interested  in  any  such  corporation,  or  as  an  indi- 
vidual banker.  He  shall  receive  an  annual  salary  of  five  thou- 
sand dollars,  to  be  paid  monthly  in  the  first  instance  out  of 
•the  treasury  on  the  warrant  of  the  comptroller. 

He  shall,  within  fifteen  days  from  the  time  of  notice  of  his 
appointment,  take  and  subscribe  the  constitutional  oath*  of 
office  and  file  the  same  in  the  office  of  the  secretary  of  state, 
and  execute  to  the  people  of  the  state  a  bond*  in  the  penalty 

*  Further  details  as  to  official  oath  and  bond,  Pub  Off.  L.,  $$  10-ao,  ante,  pp  82S-88. 
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of  fifty  thousand  dollars,  with  two  sureties  to  be  approved  by 
the  comptroller  and  treasurer  of  the  state,  conditioned  for  the 
faithful  discharge  of  the  duties  of  his  oflQce. 

§  4.  Official  seal  of  superintendent  of  banks. —  The  secretary 
of  state  shall  provide  the  superintendent  of  banks  with  an 
official  seal.*  Every  paper  executed  by  him  afi  such  super- 
intendent in  pursuance  of  any  authority  conferred  on  him  by 
law,  and  sealed  with  his  seal  of  office,  shall  be  received  in 
evidence,  and  may  be  recorded  in  the  proper  recording  offices 
in  the  same  manner  and  with  the  like  effect  as  a  deed  regularly 
acknowledged  or  proven. 

§  5.  Deputy,  clerks,  and  examiners  of  the  bank  department. 
—  The  superintendent  of  banks  shall  employ  from  time  to  time 
such  clerks  and  examiners  as  he  may  need  to  discharge  in  a 
proper  manner  the  duties  imposed  upon  him  by  law.  They 
shall  perform  such  duties  as  he  shall  assign  to  them.  He  shall 
fix  their  compensation,  which  shall  be  paid  monthly  on  his 
certificate  and  upon  the  warrant  of  the  comptroller  in  the  first 
instance  out  of  the  treasury.  He  shall  appoint  one  of  such 
clerks  to  be  his  deputy,  who  shall  within  fifteen  days  from  the 
time  of  notice  of  his  appointment  take  and  subscribe  the  con- 
stitutional oatht  of  office,  and  file  the  same  in  the  office  of  the 
secretary  of  state. 

In  case  of  the  absence  or  inability  to  act,  or  vacancy  in  the 
office  of  superintendent  for  thirty  successive  days,  the  deputy 
superintendent  shall  not  thereafter  act  as  superintendent  until 
he  shall  have  executed  to  the  people  of  the  state  a  bond  in 
the  penalty  of  fifty  thousand  dollars,  with  two  sureties  to  be 
approved  by  the  comptroller  and  treasurer  of  the  state,  condi- 
tioned for  the  faithful  discharge  of  the  duties  of  the  office 
of  superintendent  while  he  acts  as  such  superintendent. 

§  6.  Rooms  and  furniture. —  The  trustees^  or  other  officers 
having  by  law  the  custody  of  the  public  buildings  at  the  state 
capital,  shall  assign  to  the  superintendent  suitable  rooms  therein 
for  conducting  the  business  of  the  bank  department 

The  superintendent  shall,  from  time  to  time,  furnish  the 
necessary  furniture,  stationery,  fuel,  lights  and  other  proper 
conveniences  for  the  transaction  of  such  business,  the  expenses 
of  which  shall  be  paid  on  the  certificate  of  the  superintendent 
and  the  warrant  of  the  comptroller  in  the  first  instance  out 
of  the  treasury. 

*  Regulations  ag  to  official  seal,  Piib   Off.  L . ,  S  ^,  ante,  p.  889. 

t  Further  details  as  to  official  oath  and  bond,  Pub.  Off.  L.  $$  10-SO,  ante,  pp.  8S8-S8. 

t Trustees  of  public  buildings,  Pub.  BuUd.  L.,  §  2,  ante,  p.  490. 
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§  7.  Expenses;  how  defrayed. —All  the  expenses  incurred  in 
and  about  the  conduct  of  the  business  of  the  department,  in- 
cluding the  salary  of  the  superintendent  and  clerks,  shall  be 
charged  to  and  paid  by  the  corporations  and  individuals  required 
to  report  to  the  superintendent  under  the  provisions  of  this 
chapter  in  such  pi*oportions  as  the  superintendent  shall  deem 
just  and  reasonable. 

The  expenses  incurred  and  services  performed  on  account  of 
any  such  corporation  or  individual  shall  be  charged  to  and 
paid  by  the  corporation  or  individual  for  whom  they  were 
incurred  or  performed.  If  any  corporation  or  individual  shall 
not,  after  due  notice,  pay  any  such  charges,  the  superintendent 
may  apply  the  proceeds  of  the  sale  of  or  the  dividends  on  any 
stock  or  the  interest  on  any  bonds  and  mortgages  in  his  hands 
deposited  by  such  corporation  or  individual  to  the  payment  of 
such  charges,  with  interest,  at  the  rate  of  six  per  cent. 

The  moneys  so  applied,  and  all  moneys  received  by  him  in 
payment  of  such  charges,  shall  be  deposited  and  paid  by  him 
into  the  treasury  of  the  state,  to  reimburse  all  sums  advanced 
from  the  treasury  for  such  expenses,  except  moneys  received 
from  any  corporation  or  individual  banker  for  expenses  incurred 
or  services  performed  on  account  of  any  such  corporation  or 
individual,  which  moneys  shall  be  applied  by  the  superintendent 
in  payment  of  such  expenses  and  a  verified  account  thereof  in- 
cluded in  his  annual  report. 

If  any  such  corporation  or  individual  shall  fail  to  pay  such 
charges  as  herein  required,  and  there  are  no  stocks,  bonds 
or  mortgages  in  the  department,  the  dividends  or  interest  on 
which  can  be  applied  in  payment  thereof,  the  superintendent 
shall  report  to  the  attorney-general  the  failure  of  any  such 
corporation  or  individual  to  pay  such  charges,  and  the  attorney- 
general  shall  thereupon  bring  an  action  in  the  name  of  the 
people  for  the  recovery  of  such  charges.* 

§  8.  Powers  of  superintendent.  —  Every  corporation  and 
individual  banker  specified  in  section  two  of  this  chapter  shall 
be  subject  to  the  inspection  and  supervision  of  the  superintend- 
ent of  banks.  He  shall,  either  personally  or  by  some  competent 
person  or  persons  to  be  appointed  by  him,  to  be  known  as 
examiners,  visit  and  examine  every  such  corporation  and  indi- 
vidual banker,  other  than  savings  banks,  at  least  once  in  each 
year,  and  savings  banks  once  in  two  years.     On  every  such 

♦  See  also  $  194  hereof,  post. 
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examination  inquiry  shall  be  made  as  to  the  condition  and 
resources  of  the  corporation,  the  mode  of  conducting  and  manag- 
ing its  affairs,  the  action  of  its  directors,  the  investment  of  its 
funds,  the  safety  and  prudence  of  its  management,  the  security 
afforded  to  those  by  whom  its  engagements  are  held,  and  whether 
the  requirements  of  its  charter  and  of  law  have  been  complied 
with  in  the  administration  of  its  affairs;  and  as  to  such  other 
matters  as  the  superintendent  may  prescribe. 
.  He  shall  have  power  in  like  manner  to  examine  every  cor- 
poration and  individual  banker  specified  in  section  two,  when- 
ever, in  his  judgment,  its  condition  and  management  is  such  as 
to  render  an  examination  of  its  affairs  necessary  and  expedient. 

The  superintendent  and  every  such  examiner  shall  have 
power  to  administer  an  oath  to  any  person  whose  testimony 
may  be  required  on  any  such  examination,  and  to  compel  the 
appearance  and  attendance  of  any  such  person  for  the  purpose 
of  any  such  examination.* 

If  the  examination  shall  be  made  by  t?ie  superintendent,  or  by 
one  or  more  of  the  regular  clerks  in  the  department,  no  charge 
shall  be  made  except  for  necessary  traveling  and  other  actual 
expenses. 

The  result  of  such  examination  of  a  savings  bank  shall  be 
certified  by  the  examiners,  or  one  of  them,  upon  the  records  of 
the  corporation  examined. 

§  9.  Examination  of  securities  deposited. —  The  president  or 
cashier  of  every  such  corporation,  and  every  individual  banker, 
shall  once  or  more  daring  each  fiscal  year,  and  at  such  time  or 
times  during  ordinary  business  hours  as  he  may  select,  examine 
and  compare  all  securities  deposited  by  such  corporation  or 
banker  in  the  oflSce  of  the  superintendent  with  the  books  of 
the  department,  and,  if  found  correct,  execute  to  the  superintend- 
ent  a  receipt  stating  the  different  kinds  of  such  securities  and 
the  amounts  thereof,  and  that  they  are  in  the  custody  and  pos- 
session of  the  superintendent  at  the  date  of  the  receipt.  Any 
individual  banker  unable  to  make  such  examination  in  person 
may,  by  w^ritten  appointment,  authorize  an  agent  to  make  the 
same  in  his  behalf,  whose  receipt  shall  have  the  same  force 
and  effect  as  if  executed  by  the  banker  in  person. 

If  any  such  corporation  or  individual  banker  shall  refuse  or 
neglect  to  make  such  examination  during  any  fiscal  year,  the 

♦  Punishment  for  disobedience  of  subpoena.  Civ.  Code,  $§  854-9. 
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comptroller,  secretary  of  state  and  superintendent  shall  appoint 
some  sni table  and  discreet  person  as  agent  for  such  corporation 
or  individual  banker,  who  shall  make  such  examination,  and  if 
the  securities  so  held  by  the  superintendent  shall  be  found  to 
agree  with  the  books  of  the  department,  such  agent  shall 
execute  the  receipt  before  mentioned,  and  it  shall  be  of  like 
force  and  effect  as  if  executed  by  the  president  or  cashier  of 
any  such  corporation,  or  by  any  such  individual  banker,  or  by 
an  agent  appointed  by  him.  Such  corporation  or  individual 
banker  shall  pay  on  demand  to  the  person  so  appointed  and 
making  such  examination  and  executing  such  receipt,  such  com- 
l>ensation  for  his  services  and  expenses  in  making  such  exami- 
nation as  the  superintendent  shall  certify  to  be  just  and  reason- 
able. 

§  10.  Unclaimed  balances. —  The  superintendent  shall  pay 
into  the  treasury  of  the  state  all  balances  of  money  remaining 
in  his  hands  unclaimed  for  six  years  from  the  date  of  the 
deposit  with  him,  to  be  applied  to  the  current  expenses  of  the 
banking  department,  except  the  moneys  required  by  this  chap- 
ter to  be  kept  on  deposit  with  him  and  the  moneys  deposited 
with  him  by  the  receivers  of  insolvent  savings  banks. 

§  11.  Examiners. —  Every  examiner  appointed  by  the  superin- 
tendent shall,  before  entering  upon  the  duties  of  ais  appoint- 
ment, take  and  file  in  the  office  of  the  clerk  of  the  county  where 
he  resides,  the  constitutional  oath*  of  ofl8ce;  and  he  shall  forth- 
with examine  fully  into  the  books,  papers  and  affairs  of  the 
corporation  or  individual  banker  specified  in  his  appointment, 
and  report  on  oath  to  the  superintendent  the  result  of  such 
examination.  No  such  examiner  shall  be  appointed  receiver  of 
any  corporation  or  individual  banker  whos^^e  books,  papers  and 
affairs  he  shall  have  examined  pursuant  to  such  appointment 

§  12.  Examination  and  certificate  as  to  payment  of  capi- 
tal.—  When  any  such  corporation  or  individual  banker  shall 
have  filed  with  the  superintendent  the  requisite  certificate  prior 
to  commencing  business  under  the  laws  of  this  state,t  and  shall 
have  made  the  deposit,  if  any,  required  by  law,  the  superintend- 
ent shall,  before  such  corporation  or  individual  banker  shall  be 
authorized  to  commence  business,  examine  or  cause  an  examina- 
tion to  be  made  in  order  to  ascertain  whether  the  requisite 
capital  of  such  corporation  or  banker  has  been  paid  in,  in  cash. 

•  Details  as  to  official  oath.  Pub.  Off.  L.,  $S  10, 16,  90,  ante,  pp.  8S8-^ 
t  Such  certificate  required  by  1 80,  post. 
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The  superintendent  shall  not  authorize  such  corporation  or 
individual  banker  to  commence  business  unless  it  appears  to  his 
satisfaction  from  such  examination  or  other  evidence  s«itis- 
factory  to  him  that  the  requisite  capital  has  been  in  good  faith 
subscribed  and  paid  in  cash. 

§  13.  Affidavit  to  be  made  before  commencing  business. — 
No  such  corporation  shall  commence  its  corporate  business  until 
its  president  and  cashier  or  treasurer  or  secretary,  or  its  two 
principal  officers,  by  whatever  name  known,  shall  have  made 
and  subscribed  an  affidavit  stating  that  the  whole  of  its  capital 
stock,  or  such  portion  thereof  as  by  law  shall  be  required  to  be 
paid  or  secured  before  the  commencement  of  its  operations,  has 
been  actually  paid  or  secured  to  be  paid,  according  to  law.  Such 
affidavit  may  be  made  before  any  officer  authorized  to  administer 
oaths  in  the  county  where  the  corporation  has  its  principal  place 
of  business,  and  shall  be  filed  in  the  clerk's  office  of  such  county. 
Every  such  corporation  shall  cease  to  be  a  corporation  if  the 
affidavit  above  required  shall  not  be  made  and  filed  within  one 
year  from  the  time  its  charter  shall  be  granted. 

§  14.  Deposit  of  bonds  or  mortgages  with  superintendent. — 
Every  such  corporation,  except  banks,  savings  banks  and 
domestic  corporations  specified  in  articles  five,  six  and  seven 
of  this  chapter,  engaged  in  receiving  deposits  of  money  in  trust 
in  this  state,  and  required  to  make  a  report  of  its  affaire  to  the 
superintendent  of  banks,  shall,  if  it  has  not  already  done  so, 
within  six  months  from  the  passage  of  this  chapter;  and  every 
such  corporation  hereafter  proposing  to  engage  in  such  business 
in  this  state,  shall,  before  engaging  in  such  business,  transfer 
and  assign  to  the  superintendent  registered  public  stocks  or 
bonds  of  the  United  States,  or  of  this  state,  or  of  any  city, 
county,  town,  village  or  free  school  district  in  this  state,  author- 
ized by  the  legislature  to  be  issued,  fo  the  amount  in  value,  and 
to  be  at  all  times  so  maintained  by  the  corporation,  of  ten  per 
centum  on  its  paid-up  capital  stock,  but  not  less  in  any  case 
than  one  hundred  thousand  dollars  in  cities  the  population  of 
which  exceeds  five  hundred  thousand  inhabitants  and  not  less 
than  fifty  thousand  dollars  in  cities  containing  more  than  one 
hundred  thousand  inhabitants  and  less  than  five  hundred  thou- 
sand inhabitants,  and  not  less  than  thirty  thousand  dollars  in 
cities  containing  more  than  twenty-five  thousand  inhabitants 
and  less  than  one  hundred  thousand  inhabitants,  and  not  less 
than  twentv  thousand  dollars  in  cities  or  towns  of  less  than. 
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twent.y-five  thousand  inhabitants,  the  number  of  inhabitants  in 
each  city  or  town  to  be  ascertained  by  the  last  federal  census  or 
state  enumeration.  Such  stocks  must  be  registered  in  the 
name  of  the  superintendent  oflBcially  as  held  in  trust  under 
and  pursuant  to  this  chapter,  and  the  same  shall  be  held  by  the 
superintendent  in  trust,  as  security  for  the  depositors  with  and 
the  creditors  of  such  corporation,  and  subject  to  sale  and  transfer, 
and  to  the  disposal  of  the  proceeds  thereof  by  the  superintend- 
ent, only  on  the  order  of  a  court  of  competent  jurisdiction.  Until 
the  order  of  such  court,  authorizing  such  sale  or  transfer  or 
other  disposition  thereof,  the  superintendent  shall  pay  over  to 
such  corporation  the  interest  which  may  be  received  on  such 
securities.  Should  any  corporation,  at  any  time,  have  deposited 
with  the  superintendent  more  than  the  amount  hereby  required, 
the  excess  may  be  refunded.  With  the  approval  of  the  super- 
intendent, such  a  deposit  may  be  made  by  the  corporation, 
either  wholly  or  in  part,  in  bonds  or  mortgages  satisfactory  to 
the  superintendent  on  improved,  unincumbered,  productive 
real  property  in  this  state,  worth  at  least  seventy-five 
per  centum  more  than  the  amount  loaned  thereon.  If 
any  foreign  corporation  doing  business  in  this  state  shall 
refuse  or  neglect  to  make  the  deposit  herein  required  with  the 
superintendent,  the  fact  shall  be  reported  by  the  superintendent 
to  the  attorney-general,  who  shall  forthwith  take  such  proceed- 
ing as  may  be  necessary  to  enjoin  and  restrain  such  corporation 
from  transacting  any  business  in  this  state,  and  the  court  to 
which  such  application  shall  be  made  shall  be  authorized  to 
make  such  order  or  decree,  and  to  issue  such  process  in  the 
premises  to  enforce  compliance  by  the  corporation  with  the  pro- 
visions of  this  chapter  or  to  restrain  the  transaction  of  business 
by  it  in  this  state  as  it  may  deem  proper.  [  Tims  am.  ly  L. 
1893,  ch.  r^lS.l 

$  15.  Exchange  of  securities. —  The  securities  deposited  by 
any  corporation  pursuant  to  the  provisions  of  this  chapter  with 
the  superintendent  of  banks  in  trust  for  any  purpose,  may  be 
exchanged  from  time  to  time  for  other  securities  receivable  as 
provided  in  this  chapter;  and  so  long  as  the  corporation  so 
depositing  shall  continue  solvent  and  comply  with  the  laws  of 
the  state,  it  may  be  permitted  by  the  superintendent  to  collect 
the  interest  or  dividends  on  such  deposits,  and  from  time  to 
time  to  withdraw  any  of  such  securities  on  depositing  with  the 
superintendent  other  like  securities,  the  par  and  market  value 
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of  which  shall  be  equal  to  the  par  and  market  value  of  such  as 
may  be  withdrawn. 

When  any  such  deposit  consists  of  bonds  and  mortgages,  the 
president  or  authorized  agent  of  every  corporation  depositing  the 
same  shall  annex  to  every  such  mortgage  his  affidavit  that  the 
mortgage  was  made  and  taken  in  good  faith  for  money  loaned 
by  the  corporation  which  he  represents,  to  the  amount  therein 
named,  and  that  no  part  thereof  has  been  since  paid  or  returned; 
or  if  any  part  has  been  paid,  the  amount  unpaid  and  that  he 
has  reason  to  believe  and  does  believe  that  the  premises  thereby 
mortgaged  are  worth  at  least  seventy-five  per  cent  more  than 
the  amount  of  the  mortgage  thereon;  and  the  superintendent  shall 
prescribe  such  regulations  for  ascertaining  the  title  and  value 
of  the  real  property  mortgaged  as  he  may  deem  necessary. 

§  16,  Publication  of  report  of  examiners  . —  Whenever  the 
superintendent  shall  deem  it  proper,  a  copy  of  any  report  made 
by  any  examiner  shall  be  published  in  the  state  paper  and  in 
at  least  one  daily  newspaper  in  the  city  of  New  York,  and  in  one 
newspaper  published  in  the  county  where  the  principal  place  of 
business  of  such  corporation  or  individual  is  located. 

§  17.  Impairment  of  capital. —  Whenever  the  superintendent 
shall  have  reason  to  believe  that  the  capital  stock  of  any  cor- 
poration or  individual  banker,  subject  to  the  provisions  of  this 
chapter,  is  reduced  by  impairment  or  otherwise  below  the  amount 
required  by  law,  or  by  its  certificate  or  articles  of  association, 
he  shall  require  such  corporation  or  individual  banker  to  make 
good  the  deficiency.  He  may  examine  or  cause  to  be  examined 
any  such  corporation  to  ascertain  the  amount  of  such  impair- 
ment or  reduction  of  capital,  and  whether  the  deficiency  has  been 
made  good  as  required  by  him. 

The  directors  of  every  such  corporation  upon  which  such 
requisition  shall  have  been  made  shall  immediately  give  notice 
of  such  requisition  to  each  stockholder  of  the  corporation,  and 
of  the  amount  of  th(*  assessment  which  he  must  pay  for  the 
purpose  of  making  good  such  deficiency,  by  a  written  or  printed 
notice  mailed  to  such  stockholder  at  his  place  of  residence,  or 
served  personally  upon  him.  If  any  stockholder  shall  refuse  or 
neglect  to  pay  the  assessment  specified  in  such  notice  within 
sixty  days  from  the  dal^e  thereof,  the  directors  of  such  corpora- 
tion shall  have  the  ricrht  to  sell  to  the  hiijhest  bidder  at  public 
auction  the  stock  of  such  stockholder,  after  giving  previous 
notice    of     such    salo    for    two     weeks    in    a    newspaper    of 
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general  circulation  pnblished  in  the  place  or  coontj  where  such  cor- 
poration u  located ;  bat  such  stock  shall  not  be  sold  for  a  smaller 
Bum  than  the  valnation  pat  on  it  bj  the  superintendent  in  his 
determination  and  certificate ;  and  the  necessary  costs  of  the  sale 
shall  be  paid  out  of  the  avails  of  the  stock  sold. 

If  any  such  corporation  or  Individ  nal  banker  shall  neglect  for  sixty 
days  after  the  superintendent  shall  have  required  such  deficiency  to 
be  made  good,  to  comply  with  such  request,  the  superintendent  shall 
report  the  fact  to  the  attorney-general,  who  shall  institute  such 
action  or  proceeding  against  such  corporation  or  individual  banker 
as  is  now  authorized  in  the  case  of  insolvent  corporations. 

If,  from  any  such  examination  or  report,  the  superintendent  shall 
have  reason  to  conclude  that  any  such  bank  or  individaal  banker  is 
in  an  unsound  or  unsafe  condition  to  do  banking  business,  he  may 
forthwith  take  possession  of  such  bank  or  individual  banker's 
property  and  business,  and  retain  such  possession  until  the  termina- 
tion  of  the  action  or  proceeding  instituted  by  the  attomey-generaL 

§18.  Proceedings  against  delinquent  corporations. —  If  any 
such  corporation  or  individual  banker  shall  refuse  to  submit  its  oooks, 
papers  and  concerns  to  the  inspection  of  any  examiner,  or  if  any 
oflScer  thereof  shall  refase  to  submit  to  be  examined  upon  oath  touch- 
ing the  concerns  of  such  corporation  or  individual  banker,  or  if  it 
shall  be  found  to  have  violated  its  charter,  or  any  law  of  the  state 
binding  upon  it,  the  superintendent  may  report  the  fact  to  the  at- 
torney-general, who  shall  institute  such  action  or  proceeding  against 
snch  corporation  or  individual  banker  as  is  authorized  in  case  of 
insolvent  corporations. 

If  it  shall  appear  to  the  superintendent  that  any  such  corporation 
or  banker  has  violated  its  charter  or  any  law  of  this  state,  or  is  con- 
ducting business  in  an  unsafe  or  unauthorized  manner,  he  shall,  by 
an  order  under  his  hand  and  oflBcial  seal,  addressed  to  such  corpora- 
tion  or  banker,  direct  a  discontinuance  of  such  illegal  or  unsafe 
practices,  and  conformity  with  the  requirements  of  its  charter,  and 
^dth  safety  and  security  in  its  transactions ;  and  whenever  it  shall 
appear  to  the  superintendent  that  it  is  unsafe  and  inexpedient  for 
such  corporation  or  banker  to  continue  business,  he  shall  communi- 
cate the  facts  to  the  attorney-general,  who  shall  thereupon  institute 
such  proceedings  against  the  corporation  or  banker  as  are  authorized 
in  the  case  of  insolvent  corporations  or  such  other  proceedings  as 
the  nature  of  the  case  may  require. 

S  19.  Examination  by  order  of  court.— -The  creditors  and  share- 
holders of  any  such  corporation  whoso  debts  or  shares  shall  amount 
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to  one  tliouBand  dollars  may  make  application  to  the  supreme  court 
bj  a  verified  petition  setting  forth  facts  showing  that  an  examina- 
tion of  the  affairs  of  the  corporation  should  bo  made,  and  the  court 
may  thereupon,  in  its  discretion,  order  such  an  examination  to  be 
made  by  a  referee  for  the  purpose  of  ascertaining  the  safety  of  the 
investments  and  the  prudence  of  the  management  of  the  corporation. 
The  result  of  every  such  examination,  together  with  the  opinion  of 
the  referee  thereon,  shall  be  published  in  snch  manner  as  the  court 
shall  direct.  The  court  shall  make  such  order  in  respect  to  the  ex- 
penses of  the  examination  and  publication  as  it  may  deem  proper. 

§  20.  Reports. — Every  corporation  and  individual  banker  sub- 
ject to  the  provisions  of  this  chapter  shall  make  a  written  report  to 
the  superintendent  of  banks,  in  such  form  and  containing  such  mat- 
ters as  he  shall  prescribe.  In  the  case  of  a  bank  or  individual  banker, 
the  superintendent  shall,  at  least  once  in  every  three  months,  desig- 
nate some  day  tlierein  in  respect  to  which  the  report  shall  be  made- 
If  a  savings  bank,  trust  company  or  safe  deposit  company,  such  re- 
port shall  be  made  semi-annually  on  or  before  the  twentieth  day  of 
January  and  July  in  each  year,  and  shall  contain  a  statement  of  its 
condition  on  the  mornings  of  the  first  days  of  January  and  July 
preceding.  If  a  savings  bank,  such  report  shall  state  the  amount 
loaned  upon  bond  and  mortgage,  together  with  a  list  of  snch  bonds 
and  mortgages  and  the  location  of  the  mortgaged  premises,  as  have 
not  been  previously  reported,  and  also  a  list  of  such  previously  re- 
ported as  have  since  been  paid  wholly  or  in  part,  or  have  been  fore- 
closed, and  the  amount  of  such  payments  respectively ;  the  cost, 
par  value  and  estimated  market  value  of  all  stock  investments, 
designating  each  particular  kind  of  stock ;  the  amount  loaned  upon 
the  pledge  of  securities  with  a  statement  of  the  securities  held  aa 
collateral  for  such  loans;  the  amount  invested  in  real  estate, 
giving  the  cost  of  the  same,  the  amount  of  cash  on  hand,  and  on 
deposit  in  banks  or  trust  companies,  and  the  amount  deposited  in 
each ;  and  such  other  information  as  the  superintendent  may  re- 
quire. 

Such  report  shall  also  state  all  the  liabilities  of  such  savings  cor- 
poration on  the  morning  of  the  said  first  day  of  January  and  July; 
the  amount  due  to  depositors,  which  shall  include  any  dividend  to 
be  credited  to  them  for  the  six  months  ending  on  that  day,  and  any 
other  debts  or  claims  against  such  corporation  which  are  or  may  be 
a  charge  upon  its  assets.  Such  report  sliall  also  state  the  amount 
deposited  during  the  year  previous,  and  the  amount  withdrawn  dur- 
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ins  the  same  period ;  the  whole  amount  of  interest  or  profits  re- 
ceived or  earned  and  the  amoant  of  dividends  credited  to  depositors, 
together  with  the  amount  of  each  semi-annnal  credit  of  interest,  and 
the  amount  of  interest  that  may  have  been  credited  at  other  than 
semi-annual  periods,  the  number  of  accounts  openiod*  or  reopened, 
the  number  closed  during  the  year,  and  the  number  of  open  accounts 
at  the  end  of  the  year,  and  such  other  information  as  may  be  re- 
quired by  the  superintendent. 

If  a  trust  company  or  safe  deposit  company,  such  report  shall 
contain  such  particulars  as  the  superintendent  may  prescribe. 

If  a  co-operative  loan  association,  or  a  building  and  mutual  loan 
corporation,  or  a  mortgage,  loan  or  investment  corporation,  such  re. 
port  shall  be  made  annually  on  or  before  February  first  in  each  year, 
and  shall  contain  a  statement  of  its  condition  on  the  first  day  of 
January  preceding.  The  superintendent  may,  for  good  cause  shown, 
extend  the  time  for  making  any  such  report  not  exceeding  thirty 
days. 

Every  such  report  shall  be  verified  by  the  oath  of  the  president 
and  cashier  or  treasurer  of  such  corporation  or  by  such  individual 
banker,  to  the  eflEect  that  the  same  is  true  and  correct  in  all  respects, 
and  that  the  usual  business  of  such  corporation  or  banker  has  been 
transacted  at  the  location  required  by  this  chapter,  and  not  elsewhere. 

The  superintendent  shall  serve  a  notice  designating  the  day  in  each 
quarter  when  a  report  fchall  be  made  upon  each  bank  and  individual 
banker  required  to  report  to  him  l»y  delivering  the  same  to  some 
oflScer  or  clerk  thereof  at  their  respective  places  of  busmess  or  by 
depositing  the  same  in  the  post-oflice  inclosed  in  a  post-paid  wrapper 
and  properly  directed  to  each  of  them,  or  some  officer  thereof,  at 
their  places  of  business  respectively, 

§  21.  Penalties  for  failure  to  report. — If  any  bank  or  indi- 
vidual banker  shall  fail  to  make  such  report  within  ten  days  from 
the  day  designated  for  llio  making  thereof,  or  to  include  therein  any 
matter  required  by  the  superintendent,  or  if  any  savings  bank  or 
trust  company  shall  fail  to  make  such  report  within  the  time  re- 
quired by  this  chapter,  or  to  include  therein  any  matter  required  by 
the  superintendent;  every  such  delinquent  bank,  banker,  savings 
bank  or  trust  company  shall  forfeit  to  the  people  of  the  state  the 
sum  of  one  hundred  dollars  for  every  day  tliat  such  report  shall  be 
delayed  or  withheld,  and  for  every  day  that  it  shall  fail  to  report 
any  such  omitted  matter.  Every  other  corporation  subject  to  the 
provisions  of  this  chapter  which  shall  fail  to  make  such  report 

*  Sw  iQ  the  9risiQal. 
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within  the  time  herein  required,  or  to  include  therein  any  matter 
required  by  the  aaperintendcnt  to  bo  stated,  shall  forfeit  to  the 
people  the  sum  of  ten  dollars  for  every  day  for  which  such  report 
shall  be  delayed  or  withheld,  and  for  every  day  that  any  such 
omitted  matter  may  remain  unreported. 

The  moneys  forfeited  by  this  section,  when  recovered,  shall  be 
paid  into  the  state  treasury  to  bo  used  to  defray  the  miscellaneons 
expenses  of  the  department. 

If  any  corporation  or  individual  banker  shall  fail  to  make  two 
Buccessive  reports  as  herein  required,  every  such  corporation  shall 
forfeit  its  charter,  and  every  such  individual  banker  shall  forfeit  his 
privileges  as  such  banker ;  and  every  such  corporation  or  individual 
banker  may  be  proceeded  against  and  the  affairs  of  such  corporation 
dosed,  and  such  indiSridaal  banker  be  restrained  from  continuance 
in  business,  in  the  same  manner  as  an  insolvent  coruoration  or  indi- 
vidual banker  may  be  proceeded  a{jai:i8t. 

In  case  of  the  failure  of  any  corporation  or  individoal  banker  to 
make  any  report  required  of  him  Ly  law,  the  superintendent  shall 
immediately  cause  the  books,  papers  and  afFairs  of  such  corporation 
or  banker  to  be  examined  as  directed  by  section  eight  of  this  chapter. 

§  22.  Publication  of  reports. — ^Within  thirty  days  after  any 
sudi  report  shall  be  made,  the  superintendent  shall,  with  the  excep- 
tion of  the  reports  made  by  savings  banks,  publish  a  summaiy  state* 
ment  thereof  in  a  paper  at  Albany  in  which  notices  by  state  oflSoers 
are  required  by  law  to  bo  published,  and  the  separate  report  of  each 
corporation  and  individual  banker  shall  be  published  by  suc4i  corpo- 
lotion  or  individual  banker  in  at  least  one  newspaper  of  the  place 
where  its  principal  place  of  business  is  located,  if  there  be  one ;  if 
not  then  in  the  newspaper  published  nearest  where  the  bank  is 
located.  Such  summary  statement  shall  contain  the  items  of  capi* 
tal,  circulation,  if  any,  and  deposits,  specie,  and  cash  items,  publio 
securities  and  private  securities  and  such  other  matters  as  may  be 
necessary  to  inform  the  public  as  to  the  financial  condition  and  sol- 
vency of  any  such  corporation  or  bwiker,  or  which  the  superintend- 
ent may  deem  proper  to  include  therein.  In  the  publication  of  such 
statements,  the  superintendent  shall  arrange  the  individual  bankers 
in  a  separate  class,  and  specify  the  name  and  place  of  business  of 
each,  and  the  names  and  residences  of  the  general  partners, 

§  23.  Annual  report  of  superintendent.—  The  superintendent 
diall  rep<»i;  annually  to  the  legislature,  at  the  commencement  of  its 
first  session : 

1.  A  summary  of  the  state  and  condition  of  every  corporation 
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and  individual  banker  required  to  report  to  bim  and  from  wl^dx 
leports  have  been  received  the  preceding  year,  at  the  several  dates 
to  which  sach  reports  refer,  with  an  abstract  of  the  whole  amount 
of  capital  returned  by  them,  the  whole  amount  of  their  debts 
and  liabilities,  specifying  particularly  the  amount  of  circulating 
Botesfoutstanding,  if  any,  and  the  total  amount  of  means  and  re« 
sources,  specifying  the  amount  of  specie  held  by  them  at  the  times 
of  their  several  returns,  and  such  other  information  in  relation  to 
Buch  corporations  and  bankers  as,  in  his  judgment,  may  be  useful 
Bueh  corporations  shall  be  divided  into  classes  so  as  to  correspond 
with  the  designations  thereof  in  section  two  of  this  chapter. 

2.  A  statement  of  all  banks  and  individual  bankers  and  ofhei 
corporations  and  individuals  authorized  by  him  to  do  business  dnr< 
jng  the  previous  year,  with  their  names  and  locations  and  dates  of 
incorporation,  and  particularly  designating  such  as  have  commence^ 
business  during  the  year. 

8.  A  statement  of  the  banks  and  individual  bankers  whose  busi^ 
ness  has  been  closed  during  the  year,  witn  the  amount  of  their  cirefh 
lation  redeemed  and  the  rate  per  cent  of  such  redemption,  and  the 
amount  outstanding. 

4.  Any  amendments  to  the  banking  law,  which,  in  his  judgment, 
may  be  desirable. 

5.  The  names  and  compensation  of  the  clerks  employed  by  him, 
and  the  whole  amount  of  the  expenses  of  the  department  during 
the  year,  and  the  amount,  if  any,  for  which  the  treasury  shall  be  in 
advance. 

Such  report  shall  bo  made  by  or  before  the  last  day  of  the  year, 
and  the  usual  number  of  copies. for  the  use  of  the  legislature  shall 
be  printed  and  in  readiness  for  distribution  by  the  printer  employed 
to  print  l^islative  documents,  and  one  thousand  copies  shaQ  be 
printed  for  the  use  of  the  department,  the  expense  of  which  shall 
be  charged  among  the  general  expenses  of  the  department. 

Such  report  may  bo  divided  into  parts,  and  the  part  or  parts  con- 
taining  the  reports  of  corporations  other  than  banks  may  be  made 
on  or  before  the  first  day  of  March  in  each  year. 

§  24.  Reports  presumptive  evidence.  Every  official  report 
made  by  the  superintendent  to  the  attorney-general,  and  every 
report  duly  verified  of  any  ei^amination  made,  shall  be  presumptive 
evidence  of  the  facts  therein  stated  in.  all  motions  in  any  action  or 
proceeding  for  the  appointment  of  a  temporary  receiver  of  any  cor- 
poration to  which  such  report  relates. 
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§  25.  Restrictions. —  1.  No  corporation  or  banker  to  which 
this  chapter  is  applicable  shall  make  any  loan  or  discount  to 
any  person,  company,  corporation  or  firm,  or  upon  paper  upon 
which  any  such  person,  company,  corporation  or  firm  may  be 
liable  to  an  amount  exceeding  the  one-fifth  part  of  its  capital 
stock  actually  paid  in  and  surplus;  but  the  discount  of  bills  of 
exchange  drawn  in  good  faith  against  actually  existing  values, 
or  of  commercial  or  business  paper  actually  owned  by  the  per- 
son negotiating  the  same  shall  not  be  considered  as  a  part  of 
any  such  loan  or  discount. 

,2.  No.  such  corporation  nor  any  of  its  directors,  officers,  agents 
or  servants,  shall  directly  or  indirectly  purchase  or  be  interested 
in  the  purchase  of  any  promissory  note  or  other  evidence  of  debt 
.  issued  by  it  for  a  less  sum  than  shall  appear  on  the  face  thereof 
to  be  due.  Every  person  violating  the  provisions  of  this  subdivi- 
sion shall  forfeit  to  the  people  of  the  state  three  times  the  no^li- 
nal  amount  of  the  note  or  other  evidence  of  debt  so  purchased. 

3.  No  president,  director,  cashier,  clerk  or  agent  of  any  such 
corporation,  and  no  jierson  in  any  way  interested  or  concerned 
in  the  management  of  its  affairs,  shall  as  individuals  discount, 
or  directly  or  indirectly  make  any  loan  upon  any  note  or  other 
evidence  of  debt,  which  he  shall  know  to  have  been  offered  for 
discount  to  such  corporation,  and  to  have  been  refused.  Every 
person  violating  the  provisions  of  this  subdivision,  shall,  for 
each  offense,  forfeit  to  the  people  of  the  state,  twice  the  amount 
of  the  loan  which  he  shall  have  made. 

4.  No  officer,  director,  clerk  or  agent  of  any  bank  or  savings 
bank  shall  borrow  from  the  corporation  with  which  he  is 
officially  connected  any  sum  of  money  without  the  consent  and 
approval  of  a  majority  of  the  board  of  directors  or  trustees 
thereof.  Every  person  violating  this  provision  shall,  for  eacTi 
offense,  forfeit  to  the  people  of  the  state  twice  the  amount 
which  he  shall  have  borrowed. 

5.  No  such  corporation  shall  make  any  loan  or  discount  on  the 
security  of  the  shares  of  its  own  capital  stock  nor  be  the  pur- 
chaser or  holder  of  any  such  shares,  unless  such  security  or 
purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  pre- 
viously contracted  in  good  faith;  and  stock  so  purchased  or 
acquired  shall,  within  six  months  from  the  time  of  its  purchase, 
be  sold  or  disposed  of  at  public  or  private  sale.  Every  person 
violafing^  the  provisions  of  this  subdivision  shall  forfeit  to  the 
people  of  the  state  twice  the  nominal  amount  of  such  stock. 
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6.  The  directors  of  any  bank  may  semi-annually  or  quarterly 
declare  a  dividend  of  so  much  of  the  net  profits  of  the  corpora- 
tion of  which  they  are  directors  as  they  shall  judge  exgedient, 
but  each  such  corporation  shall,  before  the  declaration  of  a  divi- 
dend, carry  one-tenth  part  of  its  net  profits  earned  since  its  last 
preceding  dividends  to  its  surplus  fund  until  the  same  shall 
amount  to  twenty  per  centum  of  its  capital.  Any  surplus  fund 
already  accumulated  by  any  such  corporation  may  be  counted 
as  part  of  said  twenty  per  centum.  Each  corporation  shall  re- 
port to  the  superintendent  of  banks  within  ten  days  after  declar- 
ing a  dividend,  the  amount  of  such  dividend,  and  the  amount 
of  net  earnings  in  excess  of  such  dividend,  and  the  amount 
carried  to  the  surplus  fund.  Such  report  shall  be  attested 
by  the  oath  of  the  president  or  cashier  of  the  corpora- 
tion. If  the  directors  of  any  such  corporation  shall  knowingly 
violate,  or  knowingly  permit  any  of  the  officers,  agents  or  ser- 
vants of  the  corporation  to  violate  any  of  the  provisions  of 
this  subdivision,  all  the  rights,  privileges  and  franchises  of  the 
corporation  shall  thereby  be  forfeited.  Such  violation  shall 
however  be  determined  and  adjudged  by  the  supreme  court  of 
the  state  in  a  suit  brought  for  that  purpose  by  the  superin- 
tendent of  banks  in  his  own  name  before  the  corporation  shall 
be  declared  dissolved. 

7.  No  savings  bank  hereafter  incorporated  shall  do  business 
or  be  located  in  the  same  room  or  in  any  room  communicating 
with  any  bank,  or  national  banking  association.  [  Thtta  am.  hy 
Z.  1893,  ch.  696,  and  Z.  1895,  ch.  929,  taking  efect  November  1, 1895.  j 

§  26.  Calculation  of  profits. — Interest  unpaid,  although  due 
or  accrued  on  debts  owing  to  the  corporation  or  banker  shall 
not  be  included  in  the  calculation  of  its  profits  previous  to  a 
dividend,  unless  such  interest  be  accrued  upon  loans  secured 
by  collaterals  as  provided  by  section  twenty-five  of  this  chapter. 
The  surplus  profits,  from  which  alone  a  dividend  can  be  made, 
shall  be  ascertained  by  charging  in  the  account  of  profit  and 
loss  and  deducting  from  the  actual  profits: 

1.  All  expenses  paid  or  incurred,  both  ordinary  and  extra- 
ordinary, attending  the  management  of  its  affairs  and  transac-. 
tion  of  its  business. 

2.  The  interest  paid,  or  then  due  and  accrued,  on  debts  owing 
by  it 

3.  All  losses  sustained  by  it.  In  the  computation  of  such 
losses,  all  debts  owing  to  it,  shall  be  included  which  shall  have 
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remained  due,  without  prosecution,  and  upon  which  no  interest 
shall  have  been  paid  for  more  than  one  year,  or  on  which  judg- 
ment shall  have  been  recovered  that  shall  have  remained  for 
more  than  two  years  unsatisfied,  and  on  which  no  interest  shall 
have  been  paid  during  that  period.  [T/itcs  am.  by  Z.  1893, 
oh.  697.] 

§  27.  Losses  in  excess  of  profits. — All  losses  sustained  by 
any  corporation  or  banker  subject  to  this  chapter,  in  excess 
of  its  undivided  profits  then  realized  and  possessed,  shall  be 
charged  as  a  reduction  of  its  capital  stock,  and  no  dividend 
shall  thereafter  be  made  on  its  shares  of  stock  until  the  deficit 
of  capital  so  created  shall  be  made  good,  either  by  the  recovery 
of  the  moneys  charged  as  lost  or  from  the  subsequently  accru- 
ing profits  of  the  corporation. 

§  28.  Publication  of  unclaimed  dividends  and  deposits. — 
Every  bank  and  individual  banker  doing  business  under  any 
law  of  the  state  shall  £innually,  on  or  before  September  first, 
cause  to  be  published  for  six  successive  weeks  in  one  newspaper 
of  the  county  in  which  such  bank  or  individual  banker  is  located, 
and  in  a  paper  at  Albany  in  which  notices  by  state  officers  are 
required  by  law  to  be  published,  a  true  and  accurate  statement, 
verified  by  the  oath  of  the  cashier,  treasurer  or  president,  of 
all  deposits  made  with  such  bank  or  individual  banker,  and 
of  all  dividends  and  interest  declared  upon  any  of  the  stock, 
bonds  or  other  evidences  of  indebtedness  of  such  bank  or  banker, 
which  at  the  date  of  such  statement  shall  amount  to  fifty 
dollars  or  over  and  have  remained  unclaimed  by  any  person 
or  persons  authorized  to  receive  the  same  for  five  years  then 
next  preceding.  The  expenses  of  such  advertising  shall  be 
deducted  from  the  sums  unclaimed  in  proportion  to  the  amount 
of  each  respectively.  Such  statement  shall  set  forth  the  date 
of  the  deposit,  its  amount,  the  name  and  residence,  if  known, 
of  the  person  making  it,  the  name  of  the  person  in  whose  favor 
and  the  time  when  the  dividend  may  have  been  declared,  or 
interest  accrued,  its  amount,  and  upon  what  number  of  shares, 
and  on  what  amount  of  stock,  bonds  or  other  evidences  of  in- 
debtedness, of  any  such  bank  or  banker,  it  was  declared  or 
accrued. 

Every  savings  bank  or  institution  for  savings  now  existing  or 
which  hereafter  may  be  organized  under  and  by  virtue  of  any 
law  of  this  state,  shall  on  or  before  the  first  day  of  June  in 
each  year,  make  a  report  in  writing  to  the  superintendent  of  the 
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banking  department,  verified  by  the  oath  of  the  two  principal 
officers  of  the  institution,  concerning  such  accounts  of  depositors 
of  amounts  of  five  dollars  or  more,  as  have  been  dormant  for 
twenty-two  years  and  upwards,  from  the  first  day  of  May 
preceding;  that  is,  accounts  which  have  not  been  increased  nor 
diminished  by  deposits  or  withdrawals,  exclusive  of  interest 
credits.  The  accounts  of  depositors  whose  pass-oooks  Uave  jeen 
presented  at  the  bank  for  the  entry  of  interest  earned,  within, 
the  period  of  twenty-two  years,  shall  not  be  deemed  dormant 
accounts  within  the  meaning  of  this  act. 

The  first  report  of  each  savings  bank,  made  in  compliance  with 
the  provisions  of  this  section,  shall  accurately  state  the  full, 
names  of  all  depositors  which  the  books  of  the  bank  show  to* 
have  five  dollars  or  more  to  their  credit,  whose  accounts  have 
been  dormant  for  twenty-two  years  or  upwards;  Such  report 
shall  also  state  the  date  on  which  the  original  deposit  was 
made,  the  last  know  place  of  residence  of  the  depositor,  his  or 
her  occupation,  date  of  birth,  nationality,  parents'  name  if 
known,  and  the  date  when  the  bank  discontinued  the  crediting> 
of  interest  on  each  account,  together  with  any  additional  data, 
which  may  aid  in  determining  the  ownership  of  such  dormant 
account.  All  subsequent  reports  in  addition  to  dormant  ac- 
counts not  previously  reported,  shall  contain  a  list  of  such; 
previously  reported  accounts  as  have  either  been  paid,  or  be-i 
come  active  accounts  since  the  last  report,  through  partial  pay- 
ments, or  the  presentation  of  pass-books  for  the  entry  of  the 
interest  due  to  the  account.  It  is  expressly  provided,  howevery 
that  the  sums  to  the  credit  of  such  dormant  accounts  are  not 
required  to  be  stated  in  the  reports  provided  for  by  this  section. 

Any  corporation  or  banker  failing  to  make  any  report  ob 
Statement  required  by  this  section  shall  forfeit  to  the  people 
of  the  state  the  sum  of  one  hundred  dollars  per  day  for  every 
day  such  report  or  statement  shall  be  so  delayed  or  withheld^ 
which,  when  collected,  shall  be  paid  into  the  treasury  of  the 
state  and  applied  to  the  expenses  of  the  banking  department; 
but  the  superintendent  may,  for  sufficient  cause,  extend  the 
time  for  making  such  report  or  statement  not  exceeding  thirty 
days. 

The  superintendent  shall  keep  in  his  office  an  index  of  the 
names  of  the  persons  appearing  from  such  reports  or  statements 
to  be  entitled  to  any  such  dividends,  interest  or  deposit,  and 
trhenever  any  inquiry  shall  be  made  to  him  concerning  the 
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same,  he  may  require  the  applicant  to  fDrnish  evidence  of  his 
right  thereto;  and  if  satisfied  that  such  applicant  or  his  prin- 
cipal has  a  lawful  claim  to  any  part  of  such  dividends,  interest 
or  deposits,  he  shall  indicate  to  the  person  making  such  appli- 
cation by  which  of  the  savings  banks  such  dividends  interests 
or  deposits  are  held. 

§  29.  Change  of  location. —  Any  corporation  or  banker  to 
which  this  chapter  is  applicable  may  make  application  to  the 
superintendent  of  banks  for  leave  to  change  its  place  of  business 
to  another  place  in  the  same  or  another  county.  If  the  pro- 
posed place  is  within  the  limits  of  the  town,  village  or  city  in 
which  the  business  is  carried  on,  such  change  may  be  made 
upon  the  written  approval  of  the  superintendent;  if  beyond 
such  limits,  notice  of  intention  to  make  such  application,  signed 
by  the  two  principaf  officers  of  the  corporation  or  individual 
banker,  shall  be  published  once  a  week  for  two  weeks  in  a 
newspaper  published  in  the  city  of  Albany,  and  in  a  newspaper 
published  in  the  county  in  which  such  place  of  business  is 
located,  to  be  designated  by  the  superintendent  of  banks.  The 
application  shall  state  the  reasons  for  such  proposed  change, 
and  be  signed  by  a  majority  of  the  board  of  directors  of  the 
corporation,  and  (except  in  the  case  of  corporations  enumerated 
in  articles  five  and  six  of  this  chapter  and  by  chapter  one  hun- 
dred and  twenty-two  of  the  laws  of  eighteen  hundred  and  fifty- 
one  and  by  chapter  seven  hundred  and  five  of  the  laws  of 
eighteen  hundred  and  ninety-four)  be  accompanied  by  the 
written  assent  thereto  of  at  least  two-thirds  in  amount  of  the 
stockholders  of  the  corporation,  or  by  the  banker.  .  If  the  sux>er- 
intendeiit  shall  be  satisfied  that  there  is  no  reasonable  objection 
to  such  change  of  location,  he  shall  make  a  certificate  authoriz- 
ing such  change,  which  shall  be  filed  in  the  office  of  the  super- 
intendent, and  a  certified  copy  thereof  with  the  clerk  of  the 
county  in  which  the  place  of  business  of  the  corporation  or 
banker  is  located,  and  with  the  clerk  of  the  county  to  which 
its  place  of  business  is  changed,  if  in  another  county,  and  pub- 
lished once  in  each  week  for  two  successive  weeks  in  the  news- 
pai)ers  in  which  the  notice  of  application  was  published.  When 
the  requirements  of  this  section  shall  have  been  fully  complied 
with,  the  corporation  or  banker  may,  upon  or  after  the  day 
specified  in  the  certificate,  remove  its  property  and  efl'ects  to 
the  location  designated  in  the  certificate,  and  thereafter  its  sole 
business  location  shall  be  the  location  so  specified;  and  it  shall 
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have  all  the  rights  and  powers  in  such  new  location  to  which 
it  was  entitled  at  its  former  location;  but  no  such  change  of 
location  shall  in  anj  manner  lessen  or  impair  any  liability  of 
the  corporation  or  banker  incurred  or  existing  at  the  time 
such  change  was  made.  [Thus  am,  hy  L.  1895,  oh.  39,  taking 
effect  Feb.  25, 1895.] 

§  30  Approyal  and  certificate  of  superintendent  upon  in- 
corporation.—  No  corporation  to  which  this  charter*  is  applica- 
ble shall  be  incorporated  hereunder,  or  transact  any  business 
in  this  state  other  than  such  as  relates  to  its  formation,  without 
the  '.vritten  a]ii)roval  of  the  j*upc»iintendent  of  banks  and  with- 
out his  written  certihcate  stating  that  it  has  complied  with 
the  i>f ovisions  of  this  chapter  and  with  all  the  requirements  of 
law,  and  that  it  is  authorized  to  transact  within  this  state  the 
business  specified  tbeiein,  and  that  such  business  can  be  safely 
intrusted  to  it;  which  certificate  shaU  be  recorded  in  the  office 
of  the  superintendent  in  a  book  to  be  kept  by  him  for  that 
purpose  and  a  certified  copy  thereof  filed  in  the  oflSce  of  the 
clerk  of  the  county  where  the  corporation  is  to  have  its  prin- 
cipal business  office. 

§  31.  Permission  and  certificate  of  superintendent  in  case 
of  foreig^n  corporations. —  No  foreign  corporation  incorporated 
for  the  purpose  of  carrying  on  the  business  specified  in  articles 
five,  six  and  seven  of  this  chapter  shall  transact  business  in  this 
state  without  the  written  permission  of  the  superintendent  of 
banks  and  a  written  certificate  from  him  stating  that  such  cor- 
poration has  complied  with  all  of  the  provisions  of  this  chapter 
applicable  to  it  and  with  all  the  requirements  of  law,  and  that 
it  is  authorized  to  transact  the  business  within  this  state  specified 
therein  and  that  such  business  may  be  safely  intrusted  to  it. 
Such  permission  and  certificate  shall  continue  in  force  only  for 
the  period  of  one  year  from  the  date  thereof,  but  may  be  re- 
newed by  the  superintendent  from  time  to  time  for  a  like  period 
if  satisfied  that  the  corporation  has  complied  with  all  of  the 
provisions  of  this  chapter  and  with  the  requirements  of  law 
and  that  such  business  can  be  safely  intrusted  to  it 

§  32.  Appointment  of  superintendent  as  attorney  for  ser- 
vice of  process —  No  foreign  corporation,  company  or  associa- 
tion, to  which  this  chapter  is  applicable,  shall  transact  any 
business  in  this  state  until  it  lias  executed  and  lllod  with  the 
superintendent  of  banks  a  written  instrument  appointimr  snch 

♦So  In  the  original. 
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superintendent  its  true  and  lawful  attorney,  upon  whom  all 
process  in  any  action  or  proceeding  by  any  resident  of  the  state 
against  it  may  be  served  with  the  same  effect  as  if  it  existed  in 
this  state  and  had  been  lawfully  served  with  process  th<?i*ein. 
Service  in  favor  of  a  resident  of  this  state  upon  such  attorney 
shall  be  deemed  a  personal  service  upon  such  corporation,  com- 
pany or  association.  The  superintendent  of  banks  shall  forth- 
with forward  a  copy  of  every  process  served  upon  him  under 
the  provisions  of  this  section  by  mail,  prepared*  and  directed  to 
the  secretary  of  such  corporation,  company  or  association, 
at  its  last  known  post-office  address.  For  each  copy 
of  process  the  superintendent  shall  collect  the  sum 
of  two  dollars  which  shall  be  paid  by  the  plaintiff  or  moving 
party  at  the  time  of  such  service  to  be  recovered  by  him  as  a 
part  of  his  taxable  disbursements  if  he  succeeds  in  the  suit  or 
proceeding.  The  term  process  in  this  section  includes  any  writ, 
summons,  petition  or  order  whereby  any  suit,  action  or  proceed- 
ing shall  be  commenced  by  a  resident  of  the  state. 

§  33.  Appointment  of  receiver.  —  If  it  is  made  to  appear 
upon  application  of  any  creditor  or  shareholder  in  any  such 
corporation,  company  or  association,  residing  in  this  state  that 
the  funds  on  deposit  with  the  suj)erintendent  of  banks  are 
insufficient  to  pay  in  full  the  creditors  and  shareholders  resid- 
ing in  this  state,  or  that  it  is  insolvent,  or  has  suspended  busi- 
ness, or  that  insolvency  or  bankruptcy  proceedings  have  been 
taken  against  it  either  voluntarily  or  involuntarily,  the  supreme 
court  may,  upon  due  notice  to  the  attorney-general,  and  upon 
such  notice  to  the  corporation,  company  or  association  as  the 
court  shall  prescribe,  appoint  a  receiver  of  such  funds;  and 
pending  such  application,  the  court  or  any  judge  thereof  may 
enjoin  the  commencement  or  prosecution  of  any  other  action  or 
proceeding  against  such  corporation,  company  or  association. 
Upon  the  qualification  of  such  receiver,  the  superintendent  of 
banks  shall  pay  over  to  him  the  funds  remaining  in  his  hands 
less  any  charges  which  he  may  have  against  the  same,  and  the 
receiver  shall  distribute  such  funds  among  the  creditors  and 
shareholders  of  the  corporation,  company  or  association  resid- 
'»^g  In  this  state  in  the  manner  prescribed  by  law  for  the  pay- 

•  So  in  the  original. 
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ment  of  creditors  in  the  case  of  voluntary  dissolution  of  a  cor- 
poration. 

§  34.*  Merger. —  Any  two  or  more  corporations,  other  than 
saviMgs  banks,  organized  under  any  one  article  of  this  chapter, 
or  organized  under  the  laws  of  this  State  for  the  purposes,  or 
eitlier  of  them,  mentioned  in  any  one  article  of  this  chapter,  are 
hereby  authorized  to  merge  one  or  moi'e  of  said  corporations  into 
another  in  the  manner  following:  The  respective  boards  of 
directors  of  such  corporations  may  enter  into  and  make  an 
agreement,  under  their  respective  corporate  seals,  for  the  merger 
of  one  or  more  of  said  corporations  into  another  of  them,  pre- 
scribing the  terms  and  conditions  thereof  and  the  mode  of 
carrying  the  same  into  effect,  which  agreement  shall  be  subject 
to  the  approval  of  the  superintendent  of  banks. 

§  35.*  Submission  of  merger  agreement  to  stockholders. — 
Such  agreement  shall  be  submitted  to  the  stockholders  of  each  of 
such  corporations  at  a  meeting  thereof  to  be  called  upon  notice  of 
at  least  two  weeks,  specifying  the  time,  place  and  object  thereof, 
addressed  to  each  stockholder  at  his  last  known  post-office  ad- 
dress and  deposited  in  the  post-office,  postage  prepaid,  and  pub- 
lished for  at  least  two  successive  weeks  in  one  of  the  newspapers 
in  each  of  the  counties  of  this  State  in  which  either  of  such  corpo- 
rations shall  have  its  principal  place  of  business,  and  if  such 
agreement  shall  be  approved  at  each  of  such  meetings  of  the 
respective  stockholders  separately  by  the  vote  or  ballot  of  the 
stockholders  owning  at  least  two-thirds  of  the  stock,  the  same 
shall  be  the  agreement  of  such  corporations.  A  sworn  copy 
of  the  proceedings  of  such  meetings,  made  by  the  secretaries 
thereof,  respectively,  shall  be  presumptive  evidence  of  the  hold- 
ing and  action  of  such  meetings.  Such  agreement  and  verified 
copy  of  proceedings  of  such  meetings  shall  be  made  in  duplicate 
and  filed  in  the  office  of  the  superintendent  Of  banks  and  in 
the  office  of  the  clerk  of  the  county  in  which  the  principal 
place  of  business  of  the  corporation  into  which  such  corporation 
or  corporations  shall  be  merged  is  located,  and  thereupon  such 
corporations  shall  be  merged  as  specified  in  such  agreement, 
and  the  provisioni?  of  such  agreement  shall  be  carried  into  effect 
as  therein  pr(>vided;  and  it  shall  be  lawful  for  said  corporation 
into  which  the  others  shall  have  been  merged  to  require  the* 
return  of  the  original  certificate  of  stoclc  held  by  each  stock- 

•  Sections  84-8,  added  by  L.  1895,  ch,  882,  taking  effect  April  28, 18»5,  and  taking  the  place 
of  former  $$  45-8,  repealed  thereby. 
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holder  in  each  or  either  of  the  eompanies,  and  in  lieu  thereof  to 
issue  new  certificates  for  such  number  of  shares  of  its  own 
stock  as  under  the  agreement  of  merger  the  said  stockholder 
may  be  entitled  to  receive. 

§  36.*  Rights  of  dissenting  stockholders. — If  any  stockholder 
not  voting  in  favor  of  such  agreement  of  merger  shall,  at  such 
meeting  or  within  twenty  days  thereafter;  object  to  such  merger 
and  demand  payment  for  his  stock,  or  in  the  case  of  building 
and  mutual  loan  associations  or  co-operative  loan  associations, 
if  such  stockholder  be  a  borrower,  liquidation  of  his  indebted- 
ness and  cancellation  of  his  stock,  such  stockholder,  if  the 
merger  takes  effect  at  any  time  thereafter  may,  at  any  time 
within  sixty  days  after  such  merger,  apply  to  the  supreme 
court  at  any  special  term  thereof  held  in  the  district  in  which 
the  county  is  situated  in  which  such  corporation  into  which  the 
other  or  others  may  be  merged  may  have  its  principal  place 
of  business,  upon  at  least  eight  days  notice  to  said  corporation, 
for  the  appointment  of  three  persons  to  appraise  the  value  of 
his  stock,  or  the  amount  of  said  indebtedness,  if  any,  and  the 
court  shall  appoint  such  appraisers  and  designate  the  time  and 
place  of  their  first  meeting,  with  such  directions  in  regard  to 
their  proceedings  as  shall  be  deemed  proper,  and  also  direct 
the  time  and  manner  th  which  payment  of  such  stock  to  such 
stockholder  or  liquidation  of  such  indebtedness  by  him  and 
cancellation  of  his  stock  shall  be  made.  The  court  may  fill 
any  vacancies  in  the  board  of  appraisers  occurring  by  refusal 
or  neglect  to  hold  such  office.  The  appraisers  shall  meet  at 
the  time  and  place  designated  and  after  being  duly  sworn  shall 
honestly  and  faithfully  discharge  their  duties  and  estimate  and 
certify  the  value  of  such  stock,  and  the  amount  of  such  indebt- 
edness, if  any,  at  the  time  of  such  decision,  and  deliver  one 
copy  to  such  corporation  and  another  to  such  stockholder  if 
demanded;  the  charges  and  expenses  of  the  appraisers  shall 
be  paid  by  the  corporation.  When  the  corporation  shall  have 
paid  the  appraised  value  of  such  istock,  or  if  such  stockholder 
be  a  borrower  as  aforesaid  when  he  shall  have  paid  the  amount 
of  his  indebtedness  as  fixed  by  such  appraisal,  as  directed  by 
the  court,  said  stock  shall  be  canceled  and  such  stockholder 
shall  cease  to  be  a  member  of  said  corporation  or  to  have  any 
interest  in  such  stock  and  in  the  corporate  property,  and  such 

•  Sections  84-3  added  by  L.  1895,  ch.  882,  taking  effect  April  S8, 1695,  and  taking  the  place  of 
fonner  {$  45-8,  repealed  thereby. 
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stock  may  be  held  and  disposed  of  bj  the  corporation  for  its 
own  benefit;  and  if  such  stockholder  be  a  borrower  as  aforesaid 
proper  instruments  of  acquittance  shall  be  duly  executed  and 
delivered  to  him  by  the  corporation  and  thereupon  he  shall  be 
discharged  from  all  further  liability  to  the  corporation. 

§  37.*  Effect  of  merger. —  Upon  the  merger  of  any  corporation 
in  the  manner  herein  provided  all  and  singular  the  rights, 
franchises  and  interests  of  the  said  corporation  so  merged  in 
and  to  every  species  of  property,  real,  personal  and  mixed,  and 
things  in  action  thereunto  belonging  shall  be  deemed  to  be 
transferred  to  and  vested  in  such  corporation  into  which  it  has 
been  merged,  without  any  other  deed  or  transfer,  and  said  last 
named  corporation  shall  hold  and  enjoy  the  same  and  all  rights 
of  property,  franchises  and  interests  in  the  same  manner  and 
to  the  same  extent  as  if  the  said  corporation  so  merged  should 
have  continued  to  retain  the  title  and  transact  the  business  of 
such  corporation;  and  the  title  and  real  estate  acquired  by  the 
said  corporation  so  merged  shall  not  be  deemed  to  revert  by 
means  of  such  merger  or  anything  relating  thereto. 

§  38.*  Rights  of  creditors  of  merged  corporations. —  The 
rights  of  creditors  of  any  corporation  that  shall  be  so  merged 
shall  not  in  any  manner  be  impaired  by  any  such  merger,  nor 
shall  any  liability  or  obligation  for  the  pa;yTnent  of  any  money 
due  or  to  become  due,  or  any  claim  or  demand,  in  any  manner, 
or  for  any  cause  existing  against  such  corporation,  or  agaiiist 
any  stockholder  thereof,  be  in  any  manner  released  or  impaired, 
but  such  corporation  into  which  the  other  or  others  shall  be 
mei'ged  shall  succeed  to  such  obligation  and  liabilities  and  be 
held  liable  to  pay  and  discharge  all  such  debts  and  liabilities 
of  the  merged  corporation  in  the  same  manner  as  if  such  cor- 
poration into  which  the  other  shall  become  merged  had  itself 
incurred  the  obligation  or  liability,  and  the  stockholders  of  the 
respective  corporations  so  entering  into  such  agreement  shall 
continue  subject  to  all  the  liabilities,  claims  and  demands  exist- 
ing against  them  as  such  at  or  before  such  merger,  and  no  suit, 
action  or  other  proceeding  then  pending  before  any  court  or 
tribunal  in  which  any  corporation  that  may  be  merged  is  a 
party  shall  be  deemed  to  have  abated  or  discontinued  by  reason 
of  any  such  merger,  but  the  same  may  be  prosecuted  to  final 
judgment  in  the  same  manner  as  if  the  said  corporation  had  not 

*  Sections  ^4-8  added  by  t..  mfi,  ch .  888,  taking  effect  April  SB,  18BB,  and  taUng  the  plaoa  ol 
former  $$  45-?,  repealed  thereby. 
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entered  into  the  said  agreement,  or  the  said  last-named  corpo- 
ration may  be  substituted  in  the  place  of  any  corporation  so 
merged  as  aforesaid,  by  order  of  the  court  in  which  such  action, 
suit  or  proceeding  may  be  pending. 
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by  tieasurer. 

87.  Unautliorized  banking  prohibited. 

88.  Restrictions  as  to  foreign  corporations. 

89.  Restrictions  as  to  banks  and  their  officers. 

90.  Bills  payable  otherwise  than  in  money  prohibited. 

91.  Certain  bills  declared  to  be  pi*omissory  notes. 

92.  Use  of  sign  indicating  bank  by   unauthorized  persons  pro- 

hibited. 

§  40.  Incorporation. —  Five  or  more  persons  may  become  a 
bank  by  making,  acknowledging  and  filing  in  the  office  of  the 
clerk  of  the  county  where  such  bank  is  to  be  established  and  in 
the  office  of  the  superintendent  of  banks,  a  certificate  in  dupli- 
cate, which  shall  state: 

1.  The  name  by  which  such  bank  is  to  be  known. 

2.  The  particular  city,  town  or  village  where  its  operations  of 
discount  and  deposit  are  to  be  carried  on. 

3.  The  amount  of  its  capital  stock,  which  shall  not  be  less 
than  twenty-five  thousand  dollars  in  any  village,  incorporated 
or  unincorporated  whose  population  does  not  exceed  two  thou- 
sand, and  not  less  than  fifty  thousand  dollars  in  any  city,  village 
or  town  whose  population  exceeds  two  thousand  but  does  not 
exceed  thirty  thousand,  and  not  less  than  one  hundred  thousand 
dollars  elsewhere,  the  population  in  each  caee  to  be  ascertained 
or  determined  by  the  last  federal  or  state  enumeration;  and  the 
number  of  shares  into  which  such  capital  stock  shall  be  divided. 

4.  The  names  and  places  of  residence  of  the  stockholders  and 
the  number  of  shares  held  by  each. 

5.  The  dates  at  which  such  corporation  shall  commence  and 
terminate. 

6.  The  number  of  directors  of  the  bank,  which  shall  not  be 
less  than  five,  and  the  names  of  the  stockholders  who  shall  be 
directors  for  the  first  year  of  its  incorporation.  Every  sucE  cer- 
tificate when  filed  shall  be  recorded  by  the  county  clerk  in  the 
books  kept  for  the  record  of  certificates  of  incorporation,  and  by 
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the  superintendent  of  banks  in  a  book  to  be  kept  by  him  for  that 
purpose.  Such  certificate  may  provide  for  an  increase  of  the 
capital  stock  and  of  the  number  of  persons  forming  the  corpora- 
tion, from  time  to  time,  as  the  stockholders  may  deem  proper, 
and  for  the  manner  in  which  the  stock  of  the  corporation  may 
be  transferred,  and  for  the  number  of  directors  necessary  to  con- 
stitute a  quorum,  and  for  the  time  when  the  annual  election  of 
directors  shall  be  held.    [Thus  am.  by  L.  1893,  ch.  408.J 

[Signers  of  certificate  must  all  be  of  full  age,  at  least  two-thirds  of 
them  citizens  of  U.  S.,  and  one  a  resident  of  this  state,  Gen.  Corp.  L., 
I  4.  Form  of  acknowledgment,  what  officers  may  take,  Stat  Const.  L., 
\  15,  and  note,  ante,  p.  113.  Name  must  not  resemble  name  of  existing 
coi-poration,  Gen.  Corp.  L.,  §  6.  At  least  two  of  the  directors  must  be 
residents  of  this  state,  Gen.  Corp.  L.,  §  29.  Certificate  may  provide  for 
preferred  stock.  Stock  Corp.  L.,  §  47;  for  cumulative  voting  at  elections 
of  directors,  Gen.'  Corp.  L.,  §  20;  and  may  contain  any  provision  for  regu- 
lation of  business,  etc.,  which  does  not  exempt  directors  or  stockholders 
from  obligation  or  duty  imposed  by  law.  Gen.  Corp.  L.,  §  10.  After 
incorporation  name  may  be  changed,  Civ.  Code,  §|  2411-18;  location  may 
be  changed,  §  29,  ante;  amount  of  capital  stock  arid  number  of  shares 
may  be  increased  or  reduced,  Stock  Corp.  L.,  §§  44-0,  56;  corporate  exist- 
ence may  be  extended.  Gen.  Corp.  L.,  §  32;  number  of  directors  may  be 
changed,  Stock  Corp.  L.,  §  21. 

Can  not  file  certificate  or  commence  business  until  after  capital  stock 
Is  all  paid  in  in  cash,  and  superintendent  of  banks  certifies  his  approval, 
4§  49,  12,  30  hereof. 

Can  not  commence  business  until  afidavit  of  full  payment  of  capital 
fitock  is  filed;  charter  forfeited  unless  such  affidavit  is  filed  within  one 
year,  and  business  is  commenced  within  two  years,  §  13,  ante;  Gen. 
Corp.  L.,  §  31.] 

§  41.  Amended  certificate  of  incorporation. —  Whenever  any 
bank  shall,  by  virtue  of  the  provisions  of  its  certificate  of  in- 
corporation or  other  lawful  authority,  make  any  change  in  any 
of  the  matters  required  to  be  stated  in  such  certificate,  such 
change  shall  not  be  of  any  force  or  validity  until  a  certificate 
thereof,  executed  by  its  president  and  cashier  under  its  cor- 
porate seal,  shall  have  been  filed  and  recorded  in  the  same 
manner  as  the  certificate  of  incorporation  is  by  law  required 
to  be  filed  and  recorded. 

[Amendment  of  certificate.  Gen.  Corps.  L.,  §  7.] 

§  42.  Certificate  of  individual  banker. —  Every  individual 
banker  shall  file  in  the  oflfice  of  the  superintendent  of  banks  a 
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certificate  stating  the  town,  city  or  village  in  which  he  resides. 
No  individual  banker  shall  transact  business  under  the  pro- 
visions of  this  chapter  In  any  other  place  than  the  one  thus 
designated,  except  in  case  of  a  change  of  his  residence,  and  a 
notice  thereof  forthwith  filed  in  such  office.  Every  person  who 
neglects  to  comply  with  any  requirement  of  this  section  shall, 
for  each  neglect,  forfeit  one  thousand  dollars  to  the  people  of 
the  state.  Every  notice  of  change  of  residence  so  filed  shall  he 
published  by  the  superintendent  in  the  state  paper,  and  in  such 
other  newspapers  and  for  such  period  of  time  as  he  may*  direct, 
not  exceeding  three  months,  and  the  expense  of  such  publication 
shall  be  paid  to  the  superintendent  by  the  individual  banker 
to  whom  the  notice  relates, 

[Individual  banker  defined,  §  2,  ante.] 

§  43.  General  powers. —  In  addition  to  the  powers  conferred 
by  the  general  and  stock  corporation  laws  every  bank  shall 
have  power: 

1.  To  exercise  by  its  board  of  directors,  or  duly  authorized 
orticers  or  agents,  subject  to  law,  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of  banking;  by  dis- 
counting and  negotiating  promissory  notes,  drafts,  bills  of  ex- 
change and  other  evidences  of  debt;  by  receiving  deposits;  by 
buying  and  selling  exchange,  coin  and  bullion;  by  loaning 
money  on  personal  security;  and  by  obtaining,  issuing  and  cir- 
culating notes  according  to  the  provisions  of  this  chapter. 

2.  To  take  and  become  the  owner  of  any  stocks  or  bonds  or 
interest-bearing  obligations  of  the  United  States,  or  of  the  state 
of  New  York,  or  of  any  city,  county,  town  or  village  of  this 
state,  the  interest  on  which  is  not  in  arrears. 

;•.  To  purchase,  hold  and  convey  real  property  for  the  follow- 
ing purposes: 

a.  Such  as  shall  be  necessary  for  its  immediate  accommodation 
in  the  convenient  transaction  of  its  business. 

1).  Such  as  shall  be  mortgaged  to  it  in  good  faith,  by  way  of 
security  for  loans  made  by,  or  moneys  due  to,  such  corporation. 

c.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings. 

d.  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees 
or  mortgages  held  by  it. 

No  such  corporation  shall  purchase,  hold  or  convey  real 
property  in  any  other  case  or  for  any  other  purpose,  and  all 
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conveyances  of  rciil  property  shall  be  made  to  it  directly  and 
by  name. 

All  such  corporations  and  all  indiyidnal  bankers  shall  be 
banks  of  discount  and  deposit  as  well  as  of  circulation,  and  the 
usual  business  of  banking  of  such  corpomtions  or  individual 
bankers  shall  be  transacted  at  the  place  where  such  corpora- 
tions or  individual  bankers  shall  be  located,  agreeably  to  the 
location  specified  in  the  certificates  required  by  law  to  be  made 
by  them  respectively,  and  filed  in  the  office  of  the  superintendent 
of  banks,  and  not  elsewhere,  except  as  otherwise  provided  in 
this  chapter  in  relation  to  the  redemption  of  circulating  notes 
by  agents. 

§  4A.  Lawful  money  reserve.  —  Everj  bank  or  individual 
banker  shall  at  all  times  have  on  hand  in  lawful  money  of  the 
United  States  an  amount  equal  to  at  least  fifteen  per  cent  of 
the  aggregate  amount  of  its  deposits,  if  its  principal  place  of 
business  is  located  in  any  city  of  the  state  having  a  population 
of  eight  hundred  thousand  and  over;  and  an  amount  equal  to 
at  least  ten  per  cent  of  the  aggregate  amount  of  its  deposits, 
if  its  principal  place  of  business  is  located  elsewhere  in  the 
state.  The  amount  thus  to  be  kept  on  hand  shall  be  called  its 
lawful  money  reserve. 

One-half  of  such  lawful  money  reserve  may  consist  of  moneys 
on  dei)osit,  subject  to  call  with  any  bank  or  trust  company  in 
this  state  having  a  capital  of  at  least  two  hundred  thousand  dol- 
lars and  approved  by  the  superintendent  of  banks  as  a  de- 
pository of  lawful  money  reserve.  If  the  lawful  money  reserve 
of  any  bank  or  individual  banker  shall  be  less  than  the  amount 
required  by  this  section,  such  bank  or  banker  shall  not  in- 
crease its  liabilities  by  making  any  new  loans  or  discount  other- 
wise than  by  discounting  bills  of  exchange  payable  on  sight, 
or  making  any  dividends  or  profits  until  the  full  amount  of  its 
Lawful  money  reserve  has  been  restored.  The  superintendent 
of  banks  may  notify  any  bank  or  individual  banker  whose  law- 
ful money  reserve  shall  be  below  the  amount  herein  required 
to  make  good  such  reserve;  and  if  it  shall  fail  for  thirty  days 
thereafter  to  make  good  such  reserve,  such  bank  or  individual 
banker  shall  be  deemed  insolvent  and  may  be  proceeded  against 
as  an  insolvent  monied  corporation. 

[Sections  45-8  repealed  by  L.  1895,  ch.  382,  adding  §§  34-8  to  art  1 
hereof.] 
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§  49.  Payment  of  capital  stocb^ —  All  of  the  capital  stock  of 
every  bank  shall  be  paid  in  before  it  shall  commence  business. 
ITAus  am.  by  L.  1895,  cK  929,  taking  effect  Nov.  1, 1896.] 

§  50.  Directors. —  No  person  shall  be  eligible  to  election  as 
director  of  a  bank  having  a  capital  of  fifty  thousand  dollars  or 
over  unless  he  is  a  stockholder  of  the  corporation  owning  in  his 
own  right  an  amount  equal  to  at  least  one  thousand  dollars  in 
value,  nor  of  a  bank  having  a  capital  of  less  than  fifty  thousand 
dollars,  unless  he  is  a  stockholder  in  his  own  right  to  an  amount 
equal  to  at  least  five  hundred  dollars;  and  every  person  elected 
to  be  a  director,  who  after  such  election  shall  cease  to  be  the 
owner  in  his  own  right  of  the  amount  of  stock  aforesaid,  shall 
cease  to  be  a  director  of  the  corporation,  and  his  office  shall  be 
vacant  The  directors  shall  hold  office  for  one  year  and  until 
their  successors  are  elected  and  have  qualified.  Each  director 
must  be  a  citizen  of  the  United  States,  and  at  least  three-fourths 
of  the  directors  must  be  residents  of  this  state  at  the  time  of 
their  election  and  during  their  continuance  in  office.  All  vacan- 
cies in  the  office  of  directors  shall  be  filled  by  election  by  the 
stockholders;  but  vacancies  not  exceeding  one-third  of  the  whole 
number  of  the  board  may  be  filed*  by  the  directors  then  in 
office,  and  the  directors  so  elected  may  hold  their  offices  until 
filled  by  the  stockholders  at  a  special  or  annual  meeting.  One 
of  the  directors  to  be  chosen  by  the  board,  shall  be  the  president 
of  the  board;  and  if  the  certificate  of  incorporation  or  the 
by-laws  do  not  prescribe  the  number  of  directors  necessary  to 
constitute  a  quorum,  and  makes  no  provision  for  determining 
the  same,  the  directors  may  fix  the  number  necessary  to  con- 
stitute a  quorum  for  the  transaction  of  business,  which  shall 
not  be  less  than  five,  with  the  same  effect  as  if  such  number  was 
prescribed  in  the  certificate  of  incorporation. 

[Qualifications  and  mode  of  choosing  directors,  Gen.  Corp.  L.,  \%  20-7. 
Stock  Corp.  L.,  §§  20,  28.] 

§  51.  Oath  of  directors. —  Each  director,  when  appointed  or 
elected,  shall  take  an  oath  that  he  will,  so  far  as  the  duty  de- 
volves on  him,  diligently  and  honestly  administer  the  affairs  of 
such  corporation,  and  will  not  knowingly  violate,  or  willingly 
permit  to  be  violated,  any  of  the  provisions  of  law  applicable  to 
such  corporation,  and  that  he  is  the  owner  in  good  faith  and  in 
his  own  right,  of  the  number  of  shares  of  stock  required  by  this 
chapter,  subscribed  by  him  or  standing  in  his  name  on  the  books 

♦  So  in  the  original. 
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of  the  corporation,  and  that  the  same  is  not  hypothecated,  or  in 
any  way  pledged  as  security  for  any  loan  or  debt  Such  oath 
shall  be  subscribed  by  the  director  making  it,  and  certified  by 
the  officer  before  whom  it  is  taken,  and  shall  be  immediately 
transmitted  to  the  superintendent  of  banks,  and  filed  and 
preserved  in  his  office. 

§  52.  Individualliability  of  stockholders.'^.  — Except  as  pre- 
scribed in  the  stock  corporation  law,  the  stockholders  of  every 
such  corporation  shall  be  individually  responsible,  equally  and 
ratably,  and  not  one  for  another,  for  all  contracts,  debts  and 
engagements  of  such  corporation  to  the  extent  of  the  amount 
of  their  stock  therein  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares. 

The  term,  stockholder,  when  used  in  this  chapter,  shall  apply 
not  only  to  such  persons  as  appear  by  the  books  of  the  corpora- 
tion to  be  stockholders,  but  also  to  every  owner  of  stock,  legal 
or  equitable,  although  the  same  may  be  on  such  books  in  the 
name  of  another  person,  but  not  to  a  person  who  may  hold  the 
stock  as  collateral  security  for  the  payment  of  a  debt. 

§  53.  Limitation  of  liability  of  stockholders. f — No  person 
who  has  in  good  faith,  and  without  any  intent  to  evade  his 
liability  as  a  stockholder,  transferred  his  stock  on  the  books  of 
the  corporation  when  solvent  to  any  resident  of  this  state  of  full 
age  previous  to  any  default  in  the  pajnnent  of  any  debt  or 
liability  of  the  corporation,  shall  be  subject  to  any  personal 
liability  on  account  of  the  non-payment  of  such  debt  or  liabilty 
of  the  corporation,  but  the  transferee  of  any  stock  so  transferred 
previous  to  such  default  shall  be  liable  for  any  such  debt  or 
liability  of  the  corporation  to  the  extent  of  such  stock  in  the 
same  manner  as  if  he  had  been  the  owner  at  the  time  the  cor- 
poration contracted  such  debt  or  liability. 

§  54.  Powers  of  president  and  vice-president. —  All  contracts 
made  'bj  any  such  corporation,  and  all  notes  and  bills  by  it 
issued  and  put  in  circulation  as  money,  shall  be  signed  by  the 
president  or  vice-president  and  cashier  thereof. 

§  55.  Rate  of  interest — Every  bank  and  individual  banker 
doing  business  in  this  state  may  take,  receive,  reserve  and  charge 
on  every  loan  or  discount  made,  or  upon  any  note,  bill  of 
exchange  or  other  evidence  of  debt,  interest  at  the  rate  of  six 
per  cent  per  annum ;  and  such  interest  may  be  taken  in  advance, 

•To  similar  efTect,  Const.  Art.  8,  $  7,  ante,  p.  75. 

t  stockholders  liability  under  these  sections,  is  subject  also  to  the  limitation  in  Stock  Corp. 
L.,  $66,  HiTBhfold  v.  Bopp,  145  N.  Y.  84. 
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reckoning  the  days  for  which  the  note,  bill  or  evidence  of  debt 
has  to  run. 

The  knowingly  taking,  receiving,  reserving  or  charging  a 
greater  rate  of  interest  shall  be  held  and  adjudged  a  forfeiture 
of  the  entire  interest  which  the  note,  bill  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  paid 
thereon.  If  a  greater  rate  of  interest  has  been  paid,  the  person 
paying  the  same  or  his  legal  representatives  may  recover  back 
twice  the  amount  of  the  interest  thus  paid  from  the  bank  or 
individual  banker  taking  or  receiving  the  sanae,  if  such  action  is 
brought  within  two  years  from  the  time  the  excess  of  interest  is 
taken.  The  purchase,  discount  or  sale  of  a  bona  fide  bill  of 
exchange,  note  or  other  evidence  of  debt  payable  at  another 
place  than  the  place  of  such  purchase,  discount  or  sale  at  not 
more  than  the  current  rate  of  exchange  for  sight  drafts,  or  a 
reasonable  charge  for  the  collection  of  the  same,  in  addition  to 
the  interest,  shall  not  be  considered  as  taking  or  receiving  a 
greater  rate  of 'interest  than  six  per  cent  per  annum. 

The  true  intent  and  meaning  of  this  section  is  to  place  and 
continue  banks  and  individual  bankers  on  an  equality  in  the 
particulars  herein  referred  to  with  the  national  banks  organized 
under  the  act  of  congress  entitled  "An  act  to  provide  a  national 
currency,  secured  by  pledge  of  United  States  bonds,  and  to 
provide  for  the  circulation  and  redemption  thereof,"  approved 
June  3,  1864. 

§  56.  Rate  of  interest  on  loans  on  warehouse  receipts.* — 
Upon  advances  of  money  repayable  on  demand  to  an  amount  not 
less  than  five  thousand  dollars  made  upon  warehouse  receipts, 
bills  of  lading,  certificates  of  stock,  certificates  of  deposit,  bills 
of  exchange,  bonds  or  other  negotiable  instruments,  pledged  as 
collateral  security  for  such  repayment,  any  bank  or  individual 
banker  may  receive  or  contract  to  receive  and  collect  as  com- 
pensation for  making  such  advances  any  sum  to  be  agreed  upon 
in  writing  by  the  parties  to  such  transaction. 

§  57.  Deposit  of  banks  and  individual  banker  with  super- 
intendent.—  Every  bank  and  individual  banker  heretofore 
or  hereafter  authorized  to  do  business,  not  having 
given  notice  of  intention  to  close  the  business  of  bank- 
ing, shall,  before  commencing  or  continuing  such  busi- 
nesK,  have  and  keep  on  deposit  in  the  banking  department 
in  addition  to  the  deposit  required  to  secure  circulating  notes, 
stocks  of  this  state  or  of  the  United  States  bearing  interest,  to 

♦  To  like  effect,  L.  18f 2,  ch.  287. 
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the  amount  of  one  thousand  dollars,  which  shall  be  held  by  the  su- 
perintendent of  banks  as  a  pledge  of  good  faith,  and  guaranty  ot 
compliance  with  tlio  banking  laws  of  the  state  on  the  part  of  such 
bank  or  individual  banker.  The  proceeds  of  such  stock  or  the  in- 
terest thereon,  or  so  much  thereof  as  may  be  necessary,  may  be 
applied  by  the  superintendent  to  the  payment  of  any  penalty  in- 
curred by,  or  the  assessment  imposed  upon,  the  bank  or  individual 
banker,  for  whom  such  deposit  is  held.  The  superintendent  may, 
in  his  discretion,  maintain  an  action  in  his  name  of  office  against  any 
bank  or  individual  banker  for  the  recovery  of  any  penalty  incurred 
by,  or  lawful  assessment  imposed  upon  such  bank  or  individual 
banker. 

Whenever  any  bank  or  individual  banker  is  required  by  law  to 
make  a  deposit  of  securities  with  the  superintendent  of  banks  ia 
trust  for  such  bank  or  individual  banker,  such  deposit  shall  consist 
of  interest  bearing  stock  of  the  state  of  New  York  or  of  the  United 
States. 

§  58.  Prohibition  against  sale  of  business  by  individual 
banker. — No  individual  banker  having  circulating  notes  obtained 
under  the  laws  of  this  state,  shall  sell  or  transfer  the  business  of 
banking,  upon  the  securities  deposited  by  him,  to  any  person  or  per- 
sons ;  and  until  such  business  shall  be  closed,  by  tiie  return  of  the 
circulating  notes  issued,  and  the  delivery  of  the  securities  deposited, 
the  same  shall  be  conducted  only  in  the  name  of  the  individual 
banker  by  whom  the  securities  were  deposited ;  and  he  shall  contiime 
individually  liable  for  the  payment  of  all  circulating  notes  delivered 
to  him.  But  any  such  individual  banker  may  bequeath  his  business 
of  banking  upon  the  securities  deposited  by  him  to  any  person  or 
persons,  and  such  business  may  be  continued  aftei*  his  death  by  his 
legatee  or  heir  at  law. 

§  59.  Change  from  state  to  national  bank. — Any  bank  may 
become  a  corporation  for  the  purpose  of  carrying  on  the  business  of 
banking  within  this  state  pursuant  to  the  provisions  of  the  act  of 
congress  "  to  provide  a  national  currency  secured  by  a  pledge  of 
United  States  stocks,  and  to  provide  for  the  circulation  and  redemp- 
tion thereof,'*  approved  June  3,  1864,  and  of  title  fifty-two  of  the 
Revised  Statutes  of  the  United  States,  whenever  stockholders  owning 
two-thirds  of  the  stock  of  such  bank  shall  have  voted  to  become 
such  corporation,  or  have  executed  a  written  consent  authorizing  its 
directors  to  make  the  certificate  required  therefor  by  the  laws  of  the 
United  States,  or  whenever  a  majority  of  the  directors  of  such  bank 
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having  been  authorized  in  their  discretion  to  make  the  change,  shall, 
by  a  vote  of  such  majority,  decide  to  become  such  corporation ;  and 
the  casliier  of  such  bank  shall  publish  notice  thereof  for  thirty  days 
in  such  newspaper  as  the  directors  may  select,  and  send  a  like  printed 
notice  by  mail  or  otherwise  to  all  non-voting  or  dissenting  stock- 
holders, and  notify  the  superintendent  of  banks  of  this  state  that 
8uch  bank  has  decided  to  beoomoa  corporation  under  the  laws  of  the 
United  States. 

§  60.  When  deemed  to  have  surrendered  its  charter.— 
Any  such  bank  which  shall  become  a  corporation  for  carrying 
on  the  business  of  banking  under  the  laws  of  the  United  States 
shall  cease  to  be  a  corporation  under  the  laws  of  this  state,  except 
that  for  the  term  of  three  years  thereafter,  its  corporate  existence 
shall  be  deemed  to  continue  for  the  purpose  of  prosecuting  and  de- 
fending suits  by  and  against  it,  and  of  enabling  it  to  close  its  con- 
cerns, and  to  dispose  of  and  convey  its  property.  The  members  of 
the  board  of  directors  last  in  office,  when  such  corporation  shall  have 
become  a  corporation  under  the  laws  of  the  United  States,  shall  con- 
tinue to  be  the  board  of  directors  of  the  new  corporation,  with 
power  to  take  all  necessary  measures  to  carry  out  and  perfect  such 
organization  by  signing  the  articles  of  association  and  the  organiza- 
tion certificate,  and  adopting  such  regulations  as  may  be  just  and 
proper  and  not  inconsistent  with  the  acts  of  congress  in  relation 
thereto. 

Such  change  from  a  state  to  a  national  bank  corporation  shall  not 
release  any  such  bank  from  its  obligations  to  pay  and  discharge  all 
the  liabilities  created  by  law  or  incurred  by  it  before  becoming  a 
national  bank  corporation,  or  any  tax  imposed  by  the  laws  of  this 
state  up  to  the  date  of  its  becoming  such  national  bank  corporation, 
in  proportion  to  the  time  which  has  elapsed  since  the  next  preced- 
ing payment  therefor. 

§61.  Reduction  of  capital  stock  in  such  cases. —  The  di- 
rectors of  such  new  corporation  may  reduce  the  capital  stock  of  the 
bank  to  its  par  value  by  dividing  the  surplus  among  its  stockholders, 
or  may  retain  such  portion  of  such  surplus  as  they  may  deem  neces- 
sary ;  and  in  case  of  an  increase  of  the  capital  stock  under  the  pro- 
visions of  the  acts  of  congress,  may  charge  the  shares  of  such  in- 
creased capital  stock  with  a  like  amount,  to  place  the  whole  of  such 
capital  stock  on  an  equality ;  and  may  award  such  new  stock,  or 
such  proi)ortion  or  fractional  parts  thereof,  to  such  persons  as  they 
shall  determine  are  entitled  thereto,  and  as  are  provided  in  their 
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articles  of  association  and  in  the  acts  ot  congress ;  bnt  new  directors 
may  be  chosen  at  such  time  and  in  the  manner  provided  in  the  arti> 
cles  of  association  and  the  acts  of  congress. 

§  03.  Certificate  of  change. — TVhen  any  snch  bank  has  decided 
to  become  a  corporation  under  the  laws  of  the  United  States,  tlio 
directors  shall  immediately  thereafter  execute  and  transmit  to  tho 
comptroller  of  tho  currency  the  proper  certificate  and  other  instru- 
ments for  its  conversion  into  a  national  bank  corporation  under  tho 
laws  of  the  United  States.  When  any  such  bank  shall  have  become 
authorized  to  commence  tho  business  of  banking  under  the  laws  of 
the  United  States,  all  the  property  of  such  bank  shall  immediately, 
by  act  of  law,  and  without  any  conveyance  or  transfer,  be  vested  in 
and  become  the  property  of  the  national  bank  corporation,  into 
which  such  bank  shall  have  been  converted ;  and  it  shall  be  entitled,  on 
returning  tho  bills  of  such  bank  to  the  banking  department  of  this 
state,  to  receive  the  stocks  pledged  to  secure  the  redemption  of  the 
same,  in  tho  like  manner  as  the  bank  issuing  tho  same  is  now  enti- 
tled by  law ;  and  shall  be  subjected  to  tho  same  rules  as  state  banks 
in  respect  to  the  final  redemption  of  the  circulating  notes  of  such 
banks  so  converted  into  national  bank  corporations. 

The  plates  and  dies  of  any  such  bank,  in  the  banking  department 
of  this  state,  shall  bo  forthwith  so  obliterated  as  to  prevent  all  future 
use  of  the  same. 

§  63.  National  bank  may  become  a  state  bank. —  Whenever 
any  banking  corporation  organized  and  doing  business  under  the 
laws  of  the  United  States  shall  under  the  provisions  of  any  act  of 
congress,  be  authorized  to  dissolve  its  organization  as  such  national 
bank  corporation,  and  shall  have  taken  the  action  required  to  effect 
such  dissolution,  a  majority  of  the  directors  of  such  dissolved  cor- 
poration may,  upon  the  authority  in  writing  of  the  owners  of  two- 
thirds  of  its  capital  stock,  execute  the  certificate  of  incorporation 
required  by  section  forty  of  this  chapter. 

Upon  the  execution  and  proof  or  acknowledgment  of  such  certifl. 
cate,  which  shall  also  set  forth  the  authority  in  writing  of  the  stock- 
holders as  required  by  this  section,  and  upon  filing  a  copy  thereof  in 
the  office  of  the  superintendent  of  banks,  with  proof  that  the  original 
is  duly  recorded  in  the  office  of  the  clerk  of  the  county  where  any 
office  of  such  corporation  shall  be  located,  such  corporation  shall  bo 
held  and  regarded  an  incorporated  bank  under  and  in  pursuance  of 
the  laws  of  this  state,  and  shall  be  entitled  to  all  the  privilegres  and 
be  subject  to  all  the  liabilities  of  banks  so  incorporated  ;  'and  there- 
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upon  all^tho  property  of  the  dissolved  national  bank  corporation 
shall  immediately  by  act  of  law  and  without  any  conveyance  or 
transfer  be  vested  in  and  become  the  property  of  such  state  bank. 
The  directors  of  the  dissolved  corporation  at  the  timo  of  such  disso- 
lution, shall  be  the  directors  of  the  bank  created  iu  pursuance  hereof 
until  the  first  annual  election  of  directors  thereafter,  and  shall  have 
power  to  take  all  necessary  measures  to  perfect  its  organization,  and 
to  adopt  such  regulations  concerning  its  business  and  management 
as  may  be  proper  and  just  and  not  inconsistent  with  law. 

§  04.  Circulating  notes ;  plates.  —  Any  bank  or  individual 
banker  may  deposit  with  and  transfer  to  the  superintendent  of  banks 
any  interest-bearing  stocks  or  bonds  of  the  United  States  or  of  the  state 
of  New  York,  or  of  any  county  or  incorporated  city  of  this  state  author- 
ized to  be  issued  by  the  legislature,  or  bonds  and  mortgages  on  im- 
proved, unincumbered  real  property  of  the  state  of  New  York  worth 
seventy-five  per  cent  more  than  the  amount  thereon  loaned ;  but  no  such 
stock  or  bonds  shall  be  received  by  the  superintendent  at  a  rate  above 
their  par  value  or  above  their  current  market  value.  The  superintend- 
ent may  thereupon  issue  to  such  bank  circulating  notes  in  the  simil- 
itude of  bank  notes  in  blank,  engraved  and  printed  in  the  best  manner 
to  guard  against  counterfeiting,  in  d  enominations  of  one,  two,  five,  ten, 
twenty,  fifty,  one  hundred,  five  hundred  and  one  thousand  dollars, 
which  shall  be  countersigned,  numbered  and  regjstered»in  proper 
books  to  be  provided  and  kept  for  that  purpose  in  the  office  of  the 
superintendent,  under  his  direction,  by  such  person  as  he  shall  ap- 
point for  that  purpose,  so  that  each  denomination  of  such  circulating 
notes  shall  bear  the  uniform  signature  of  such  register,  or  one  of  such 
registers.  Such  notes  shall  also  have  stamped  on  their  face  the  words 
"  secured  by  the  pledge  of  public  stocks." 

The  aggregate  amount  of  notes  thus  issued  to  any  bank  or  individ- 
ual banker  shall  not  exceed  ninety  per  cent  of  the  market  value,  and 
in  no  case  ninety  per  cent  of  the  par  value,  of  the  stock,  bonds  or  other 
securities  so  deposited  with  or  transferred  to  the  superintendent  by 
such  bank  or  banker.  Such  bank  or  banker,  after  having  executed 
and  signed  such  circulating  notes  in  the  manner  required  by  law  to 
make  them  obligatory  promissory  notes  payable  on  demand,  if  of  a 
denomination  leas  than  one  thousand  dollars,  at  the  place  of  business 
within  this  state  of  such  bank  or  banker,  if  of  a  denomination  of 
one  thousand  dollars,  payable  at  such  place  of  business  or  at  any  re- 
demption agency  of  such  bank  or  banker,  may  loan  and  circulate  the 
same  as  money  according  to  the  ordinary  course  of  banking  business 

^Registry  required  by  Const « Art.  8,  f  6,  ante,  p.  7S. 
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as  regnlated  bj  tho  laws  and  usages  of  this  state.  The  securities  so 
deposited  with  and  transferred  to  the  superintendent  shall  be  held  by 
him  as  security  for  such  circulating  notes  and  exclusively  for  theii 
redemption  and  until  the  same  are  paid.  The  plates,  dies  and  ma- 
terials  procured  by  the  superintendent  for  printing  and  making  such 
circulating  notes  shall  remain  in  his  custody  and  under  his  direction.  ' 

§  65.  Circulating  notes  of  individual  banker. —  The  circulat- 
ing notes  delivered  to  an  individual  banker  shall  express  only  the 
individual  liability  of  the  banker  and  shall  be  signed  by  him  only 
and  not  by  any  attorney  or  agent  Any  banker  or  person  acting  aa 
his  attorney  or  agent  who  shall  violate  any  provision  of  this  section 
shall  forfeit  to  the  people  of  the  state  one  hundred  dollars  for  each 
offense,  to  bo  collected  and  paid  into  the  treasury  to  defray  the  gen- 
eral expenses  of  the  banking  department 

The  superintendent  shall  not  issue  circulating  notes  to  any  indi- 
vidual banker  designating  such  individual  as  a  bank  unless  as  an 
addition  to  his  own  proper  name.  If  such  individual  shall  have 
partners  in  the  business  of  banking  at  the  time  of  commencing  the 
same,  such  fact  shall  be  shown  by  the  words  "  and  company,"  to  be 
added  to  his  own  proper  name,  upon  every  note  issued  to  him  o» 
them  from  the  banking  department. 

If  it  shall  appear,  by  the  return  of  any  individual  banker  or  by 
the  report  of  any  person  designated  oj  the  superintendent  of  banks 
that  any  other  person  is  interested  with  such  individual  banker  di- 
rectly or  indirectly  in  the  securities  deposited  by  him  for  the  pur- 
pose of  obtaining  circulating  notes,  or  in  the  business  of  circulating 
such  notes,  or  in  the  benefits  or  advantages  thereof,  the  superintends 
ent  shall  withhold  all  interest  and  dividends  on  the  securities  de« 
posited  with  him,  by  such  banker,  and  all  circulating  notes  from 
such  banker,  until  he  shall  have  filed  in  the  banking  department  a 
certificate,  signed  and  acknowledged  by  every  person  so  returned 
or  reported  as  interested  in  such  securities,  stating  that  such  person 
is  interested  with  such  individual  banker  in  the  circulating  notes  ob- 
tained or  to  bo  obtained  by  him,  and  in  the  benefits  and  advantages 
of  circulating  the  same.  Such  certificate  shall  be  evidence  that  the 
person  signing  and  acknowledging  the  same  is  a  general  partner 
with  such  banker  in  the  business  of  banking,  and  as  such  is  liable 
with  him  individually  for  all  the  debts  and  obligations  created  or 
made  by  such  individual  banker  in  his  business. 

§  66.  When  bank  may  receive  interest  or  dividends  upon 
securities  deposited. —  The  superintendent  may  give  to  any  bank 
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or  individual  banker  depositing  and  transferring  securities  to  him 
pursuant  to  this  chapter,  a  power  of  attorney  to  receive  the  interest 
or  dividends  thereon,  and  such  bank  or  banker  may  thereupon  re- 
ceive and  apply  such  interest  or  dividends  to  its  own  use.  Such 
power  may  be  revoked  if  such  bank  or  banker  fails  to  redeem  the 
•  circulating  notes  so  issued,  or  if,  in  the  opinion  of  the  superintend* 
cnt,  the  principal  of  such  securities  shall  become  an  insufficient  se- 
curity for  the  redemption  of  the  circulating  notes  issued ;  and  the 
superintendent  may  in  his  discretion,  upon  the  application  of  any 
such  bank  or  banker,  change  or  transfer  any  securities  deposited  by 
it  or  him  for  other  securities  of  the  kinds  hereinbefore  specified,  or 
he  may  retransfer  such  securities  or  any  part  thereof  to  the  bank  op 
banker  depositing  the  same  upon  receiving  and  canceling  a  propor- 
tional amount  of  the  circulating  notes  delivered  by  him  to  such 
bank  or  banker,  in  such  manner  that  the  circulating  notes  remaining 
outstanding  shall  always  be  secured  in  full. 

If  the  securities  so  deposited  for  the  redemption  of  circulating 
notes  shall,  in  the  opinion  of  the  superintendent,  become  insufficient 
for  that  purpose,  he  may  receive  the  dividends  on  all  such  securities 
and  deposit  the  same  in  some  safo  bank  in  the  city  of  Albany  in  his 
name  in  trust  for  the  bank  or  banker  to  whom  the  same  may  belong, 
on  such  terms  and  at  such  rate  of  interest  as  the  superintendent  may 
deem  most  conducive  to  the  interest  of  any  such  bank  or  banker, 
and  to  be  withdrawn  and  paid  over  whenever  in  the  opinion  of  the 
superintendent  the  securities  of  such  bank  or  banker  shall  be  suf- 
ficient to  warrant  it. 

If  it  shall  appear  from  any  examination  made  by  or  at  the  instance 
of  the  superintendent  tliat  any  bank  or  individual  banker  is  in  an 
unsound  or  unsafe  condition  to  do  business,  or  that  the  business  of 
banking  is  not  prosecuted  by  it  or  him  at  the  place  where  such  cir- 
culating notes  are  dated  and  purport  to  be  issued,  or  is  not  trans- 
acted in  the  manner  prescribed  by  law,  the  superintendent  shaU 
withhold  and  refuse  to  issue  and  deliver  any  registered  notes  to  such 
bank  or  banker,  and  shall  retain  the  interest  on  all  securities  held  in 
trust  for  such  bank  or  banker  until  such  time  as  he  shall  be  satisfied 
that  such  bank  or  banker  is  in  a  sound  or  safe  condition  to  do  bank- 
ing business,  and  that  the  business  of  banking  is  transacted  by  it  or 
him  at  the  place  where  such  circulating  notes  are  dated  and  purport 
to  be  issued. 

§  67.  Redemption  agencies. — Every  bank  or  individual  banker 
issuing  circulating  notes,  except  those  whose  place  of  business  is  in 
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the  cities  of  New  York,  Albany,  Brooklyn  or  Troy,  and  who  have 
not  already  made  each  an  appointment,  shall  forthwith  appoint  in 
writing  an  agent  who  shall  keep  an  office  in  the  city  of  New  York, 
Albany  or  Troy,  for  tho  redemption  of  all  circulating  notes  issued 
by  it  or  him  which  shall  bo  presented  to  such  agent  for  payment  or 
redemption;  and  such  appointment  shall  bo  delivered  to  the  super- 
intendent forthwith  and  filed  in  his  office.  Any  bank  or  individual 
banker  or  other  person  may  be  such  agent.  If  any  such  bank  or 
banker  shall  omit  to  appoint  such  agent  forthwith,  the  superintend^ 
ent  shall  appoint  such  agent  for  such  bank  or  banker  and  file  such 
appointment  in  his  office. 

The  superintendent  fchall,  immediately  after  such  appointment  and 
filing  thereof  in  his  office,  publish  during  such  time  as  he  may  deem 
proper,  a  list  of  such  agents  in  the  state  paper  and  in  at  least  two 
daily  newspapers  in  the  city  of  New  York. 

If  the  agent  of  any  bank  or  banker  shall  n^lect  or  refuse  to  re- 
deem its  notes  on  demand,  such  bank  or  banker  shall  pay  to  the 
person  making  such  demand,  interest  on  such  notes  at  the  rate  of  . 
twenty  per  cent  per  annum.  If  such  redemption  and  payment  of 
interest  is  not  made  at  such  office  within  twenty  days  from  the  time 
when  first  demanded,  such  bank  or  individual  banker  may  be  pro- 
ceeded against  by  the  superintendent  of  banks  in  the  same  manner 
and  with  the  like  efi'eet  as  though  insolvent;  and  such  bank  or 
banker  shall  not  issue  or  put  in  circulation  any  bills  or  notes;  and 
tho  superintendent  shall  also  proceed  in  the  manner  directed  in  sec- 
tion seventy-two  of  this  chapter.  Every  bank  and  individual  banker 
outside  of  the  cities  of  New  York,  Albany,  Brooklyn  and  Troy  shall 
redeem  and  pay  on  demand  all  circulating  notes  issued  by  it  or  him 
presented  for  redemption  or  payment  at  tho  office  of  its  such  agent 
in  the  city  of  New  York,  Albany  or  Troy,  at  a  rato  of  discount  not 
exceeding  one-quarter  of  one  per  cent. 

§  68.  Destruction  of  bank  notes. —  When  any  circnlating  notes 
of  any  bank  or  individual  banker  shall  bo  returned  to  the  superin- 
tendent for  destruction,  the  same  shall  bo  burned  by  or  under  the 
direction  of  the  superintendent,  and  such  bank  or  individual  banker 
shall  procnre  tho  attendance  of  an  agent  to  witness  the  counting  and 
destruction  of  such  circulating  notes  at  tho  department  and  sign  a 
certificate  thereof.  If  such  bank  or  banker  shall  refuse  or  neglect 
to  appoint  or  procure  the  attendance  of  such  agent  within  ten  days 
after  the  receipt  of  the  bilk  at  the  department,  the  superintendent 
shall  select  and  appoint  some  indifferent  person,  who  shall,  as  the 
agent  of  such  bank  or  individual  banker,  witness  and  certify  the 
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oonnting  and  destmction  of  such  notes,  and  Boch  bank  or  indiTidanI 
banker  shall  forthwith  pay  on  demand  to  the  person  so  appointed, 
witnessing  and  certifying,  snch  compensation  therefor  as  the  super- 
intendent  shall  certify  to  be  just  and  reasonable. 

§  09.  Destructioa  of  plates  and  counterfeit  notes.  The 
superintendent  shall  destroy,  or  cause  to  be  destroyed,  all  bank-note 
plates  in  his  custody  of  banks  or  individual  bankers  becoming  in- 
solvent, or  which  have  given  notice  of  closing  their  business^  and 
any  impressions  made  therefrom  on  hand.  Hereafter  when  any 
bank  or  individual  banker  shall  become  insolvent  or  discontinue  the 
))usine88  of  banking,  the  superintendent  shall  destroy,  or  cause  to  be 
destroyed,  all  plates  and  impressions  belonging  to  such  bank  or  indi- 
vidual banker,  and  include  in  his  next  annual  report  a  statement  of 
the  plates  so  destroyed.  Every  pnblic  officer  into  whose  hands  shall 
come  any  counterfeit  bank-note  plate  or  other  device  for  countep^ 
feiting  Imk  notes,  or  any  counterfeit  or  spurious  bank  notes,  im- 
mediately after  using  them  when  necessary  in  evidence  against  the 
.  parties  implicated,  shall  surrender  the  same  to  the  superintendent, 
to  be  destroyed  nnder  his  supervision,  and  he  shall  destroy  all  such 
plates,  devices  or  notes  thus  surrendered  tohimiu  the  same  manner 
as  in  case  of  banks  whose  charters  have  expired,  or  which  have  be- 
come insolvent,  and  report  the  same  to  the  legislature  in  his  annual 
report 

§  70.  Exchange  of  mutilated  tiotes. — The  superintendent  shaU 
receive  mutilated  circulating  notes  issued  by  him  and  deliver  in  ilea 
thereof  other  circulating  notes  to  the  same  amount. 

Every  person  who  shall  mutilate,  cut,  deface,  disiigure  or  perfo- 
rate with  holes,  or  shall  unite  or  cement  together,  or  to  any  other 
thing,  any  bank  bill,  draft,  note  or  other  evidence  of  debt  issued  by 
A  bank,  or  shall  cause  or  procure  the  same  to  be  done  with  intent 
to  render  such  bank  bill,  draft,  note  or  other  evidence  of  debt  unfit 
to  be  reissued  by  such  bank,  shall  forfeit  fifty  dollars  to  the  corpora- 
tion injured  thereby 

§  71.  Redemption  in  notes  of  other  banks. — When  an  action 
sball  be  brouglit  against  any  bank  or  individual  banker  for  the  re- 
covery of  the  amount  duo  on  any  circulating  notes  registered  in  the 
superintendent's  office,  the  payment  of  which  shall  have  been  de- 
manded at  the  banking-houso  or  other  place  of  business  of  the  de- 
fendant, if  it  shall  appear  on  the  trial  or  otherwise,  to  the  court  in 
which  snch  suit  is  brought,  that  at  the  time  such  demand  of  pay* 
ment  was  made,  the  defendant  ofiered  in  payment  the  circulating 
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notes  issned  by  any  other  bank  or  banker  which  were  at  tba  time  a 
par  in  the  city  of  New  Tork,  Albany  or  Troy,  or  a  draft  on  any 
bank  or  banker  in  either  of  snch  cities,  for  the. amount  of  the  circa- 
lating  notes  so  presented,  with  an  affidavit,  if  required,  that  such 
draft  is  available  to  its  full  amount,  to  insure  the  imiiiediato  pay- 
ment thereof  on  presentation,  or  in  case  any  action  sliall  be  com- 
menced upon  such  notes  before  the  expiration  of  fifteen  days  from 
the  time  of  the  first  demand  thereof;  and  if  such  bank  or  banker 
shall  be  ready  and  prepared  to  redeem  such  notes  in  tiie  lawful 
money  of  the  United  States  at  tho  ordinary  place  of  business  of  such 
bank  or  banker,  at  the  expiration  of  fifteen  days  from  the  time 
of  the  first  demand  thereof,  with  interest}  ^en  in  either  case 
the  plaintiff  in  such  action  shall  not  recover  any  costei,  fees  or  dis- 
bursements whatever  against  the  defendant,  and  shall  be  entitled 
to  recover  no  more  tlian  six  per  cent  interest  in  lieu  of  all  damages 
for  tho  non-payment  of  such  circulating  notes.  No  interest  shall  be 
recovered  upon  such  notes  in  any  action  unless  tho  plaintiff  or  holder 
thereof  shall  have  again  presented  tho  same  for  payment  at  tho  ordi- 
nary place  of  business  of  the  defendant  on  or  after  the  fifteenth  day 
after  sucli  first  demand  and  before  the  twentieth  day,  and  the  de- 
fendant shall  have  neglected  or  refused  to  pay  the  same  with  inter- 
est to  that  timo.  If  such  bank  or  banker  at  the  time  of  tho  first 
presentation  of  such  notes  shall  have  offered  to  pay  current  bank 
notes  or  drafts,  or  both,  or  either,  ia  the  manner  above  provided, 
and  shall,  at  the  time  of  such  second  presentation,  pay  or  tendor  the 
amount  of  such  notes  in  tho  lawful  money  of  tho  United  States  at 
its  ordinary  place  of  business,  then  snch  bank  or  banker  shall  not  be 
deemed  to  have  suspended  or  refused  specie  payment  or  payment  of 
its  circulating  notes,  within  the  meaning  of  any  statutes  anthoiizing 
proceedings  for  tho  dissolution  of  such  bank,  or  to  restrain  or  enjoin 
such  bank  or  banker  from  the  transaction  of  its  business,  nor  shall  such 
Lank  or  banker  in  snch  case  bo  liable  to  any  other  or  greater  dam- 
ages for  the  non-payment  of  such  notes  than  above  provided,  not- 
withstanding any  contrary  provision  in  the  charter  of  such  bank  oi 
of  any  other  statute. 

§  72.  Protests  of  notes  and  proceedingrs  thereon. —  If  the 
maker  of  any  circulating  notes  countersigned  and  registered  as  herein 
provided,  shall  at  any  time  hereafter  on  lawful  demand  during  the 
usual  hours  of  business,  between  the  hours  of  ten  and  three  o'clock 
at  the  place  where  such  notes  are  payable,  fail  or  refuse  to  redeem 
such  notes  in  the  lawful  money  of  the  United  States^  the  holder 
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thereof  making  such  demand,  maj  cause  the  same  to  be  protested  in 
one  package  for  non-payment  by  a  notary  public  under  his  seal  of 
office  in  the  usual  manner,  unless  the  president,  cashier  or  teller  of 
the  bank  shall  offer  to  waive  demand  and  notice  of  the  protest,  and 
shall,  in  pursuance  of  such  offer,  make,  sign  and  deliver  to  the  party 
making  such  demand,  an  admission  in  writing,  stating  the  time  of 
the  demand,  the  amount  demanded  and  the  facts  of  the  non-payment 
thereof.  The  superintendent  on  receiving  and  filing  in  his  office 
such  admission  or  protest,  together  with  such  notes,  shall  forth- 
with give  notice  in  writing  to  the  maker  thereof  to  pay  the  same, 
and  if  such  maker  shall  omit  to  do  so  for  fifteen  days  after  such  no- 
tice, tlie  superintendent  shall  immediately,  unless  satisfied  that  there 
is  a  good  and  legal  defense  to  the  payment  of  such  notes,  give  notice 
in  the  state  paper  that  all  the  circulating  notes  issued  by  such  bank 
or  banks  will  be  redeemed  out  of  the  trust  funds  in  his  hands  for 
that  purpose ;  and  the  superintendent  shall  apply  such  funds  to  the 
payment  pro  rata  of  all  circulating  notes  put  in  circulation  by  such 
bank  or  banker  pursuant  to  the  provisions  of  this  chapter,  and  adopt 
such  measures  for  the  payment  of  such  notes  as  will,  in  Ins  opinion, 
most  effectually  prevent  loss  to  the  holders  thereof. 

If  payment  of  such  notes  is  not  made  for  a  i)eriod  of  ten  days  after 
the  first  publication  of  such  notice,  the  superintendent  shall  sell  at 
public  auction  the  securities  so  pledged,  or  any  of  them,  and  out  of 
the  proceeds  of  such  sale  pay  and  cancel  such  notes,  but  the  state 
shall  not  bo  deemed  as  under  any  pledge  for  the  payment  of  such 
notes  beyond  the  proper  application  of  the  proceeds  of  such  securi- 
ties for  their  redemption. 

Damages  for  non-payment  of  any  such  notes  in  lieu  of  interest  at 
the  rate  of  six  per  cent  per  annum  from  the  time  of  refusal  of  pay- 
ment, shall  be  paid  by  the  bank  or  banker  refusing  to  pay  such 
notes  on  demand. 

This  section  shall  not  apply  to  cases  where  circulating  notes  reg- 
istered in  the  superintendent's  office  shall  be  presented  for  payment 
to  an  agent  of  any  incorporated  bank  or  individual  banker  appointed 
according  to  the  provisions  of  this  chapter  relating  to  the  redemp- 
tion of  bank  notes,  nor  to  any  bank  or  individual  banker  for  whom 
there  shall  not  be  at  the  time  an  agent  duly  appointed  as  prescribed 
in  this  chapter ;  ner  to  banks  or  individual  bankers  whose  place  of 
business  is  in  either  of  the  cities  of  New  York,  Albany,  Brooklyn 
or  Troy. 

All  fees  for  protesting  any  such  notes  shall  be  paid  by  the  person 
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procuriDg  the  service  to  be  performed  and  the  baukor  banker  issuing 

such  notes  shall  bo  liable  for  the  same,  but  no  part  of  the  securities 

deposited  by  such  bank  or  banker  shall  bo  applied  to  the  payment  of 

such  fees. 
§73.  Appointment  of  agent   by  new  corporation.— Every 

bank  and  individual  banker  who  shall  hereafter  commence  business 

Tinder  the  laws  of  this  state  shall  upon  first  receiving  circulating  notes 

irom  the  superintendent,  appoint  an  agent  for  the  purpose  of  re- 

demption^  and  be  subject  in  all  respects  to  the  provisions  of  this 

chapter  in  relation  thereto ;  and  the  superintendent  shall  not  deliver 

any  circulating  notes  to  such  bank  or  banker  until  such  appointment 

Lb  made  and  filed  in  his  office,  which  shall  be  immediately  published 

by  the  superintendent  in  the  manner  hereinbefore  provided. 

§  71.  Revocation  of  appointment. —  Appointments  of  agents 
for  the  purpose  of  redemption  may  be  revoked  and  new  appoint- 
ments of  agents  may  be  made  from  time  to  time  by  delivering  such 
revocation  of  appointment  to  the  superintendent,  who  shall  cause  the 
same  to  be  published  as  hereinbefore  provided.  Several  banks  may  ap- 
point a  common  agent.  Any  number  of  banks  and  individual  bank- 
ers may  by  agreement  associate  for  raising  a  joint  fund  to  be  placed 
in  the  hands  of  their  common  agent  for  the  redemption  of  their 
circulating  notes  ia  the  city  of  New  York  or  Albany,  and  also  the 
circulating  notes  of  other  banks  and  individual  bankers  in  such  man- 
ner and  under  such  regulations  as  may  be  agreed  upon,  and  employ 
such  agents  and  clerks  as  they  may  deem  necessary  to  carry  on  the 
business  of  the  common  agency.  No  such  agency  shall  redeem  or 
purchase  any  circulating  notes  at  a  discount  of  more  than  one-half 
of  one  per  cent,  nor  relieve  or  discharge  any  such  bank  or  banker 
from  any  duty  or  liability  required  or  imposed  by  this  chapter,  nor  shall 
any  bank  or  individual  banker  purchase,  buy  in  or  take  up,  directly 
or  indirectly,  its  or  his  circulating  notes  at  an  amount  less  than  what 
purports  to  be  due  thereon  at  any  other  place  or  in  any  other  man- 
ner than  is  directed  in  or  by  this  chapter, 

§  75.  Distribution  of  funds  of  insolvent  banks. —  The  super- 
intendent shall  make  a  final  distribution  of  the  funds  in  his*  hands 
arising  from  the  sale  of  securities  deposited  with  him  by  banks  and 
individual  bankers,  which  have  failed  or  may  hereafter  fail  to  redeem 
their  circulating  notes.  At  the  expiration  of  six  years  after  the 
first  sale  made  by  the  superintendent  of  such  securities,  he  shall 
issue  a  final  notice  to  the  holders*  of  the  circulating  notes  issued  by 
?uch  bank  or  banker  requiring  the  presentation  thereof  within  six 
months  after  the  date  of  the  notice,  and  any  of  suoh  notes  which  shal) 

•  Such  holders  are  preferred  creditors,  Const.,  Art.  8,  §  8,  ante,  p.  75. 
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not  be  presented  within  the  time  thns  specified  shall  cease  to  be  a 
charge  or  claim  npon  the  funds  of  such  bank  or  banker  remaining 
in  the  hands  of  the  superintendent.  Any  such  notes  which  shall  be 
presented  within  the  period  above  limited  shall  be  received  and 
paid  by  the  superintendent  at  the  same  rate  which  shall  have  been 
paid  on  like  notes  previously  presented,  and  if  all  the  notes  of  any 
bank  or  individual  banker  so  presented  shall  have  been  redeemed  at 
their  par  value,  ho  shall  pay  to  such  bank  or  banker,  the  residue  ot 
such  funds  remaining  in  his  hands  belonging  thereto.  If  such  notes 
shall  not  have  been  redeemed  at  par,  then  tlie  holder  shaU  be  ei^ 
titled  to  a  certificate  showing  the  balance,  if  any,  dlie  thereon. 

§  76.  Distribution  of  residue.— At  the  expiration  of  the  notice 
required  by  the  preceding  section,  the  superintendent  sliall  ascertain 
the  amount  of  the  residue  of  the  fund  remaining  in  his  hands  be- 
longing to  the  creditors  of  such  bank  or  banker  and  after  deducting 
therefrom  the  expenses  justly  chargeable  thereon,  he  shall  make  a 
pro  rata  distribution  of  the  residue  upon  the  outstanding  certificates 
given  for  the  balance  duo  to  the  holders  of  the  circulating  notes  of 
such  bank  or  individual  banker,  which  shall  have  been  redeemed  in 
})art,  and  he  shall  issue  a  notice  to  the  holders  of  such  certificates 
stating  the  rate  or  amount  payable  thereon,  and  requiring  them  to 
present  the  same  within  six  months  after  the  date  of  such  notice. 
Any  certificate  not  presented  within  that  time  shall  cease  to  be  a 
charge  or  claim  upon  tiie  residuary  fund  in  the  hands  of  the  super- 
intendent. After  making  the  final  distribution  herein  directed,  if 
any  portion  of  such  fund  shall  remain  unclaimed,  it  shall  be  depos- 
ited in  the  treasury  and  applied  toward  paying  the  ordinary  expenses 
of  the  banking  department. 

§  77.  Publication  of  notices.—  The  notices  required  to  l>o  given 
by  this  chapter  to  the  creditors  of  an  insolvent  bank  or  banker  shall 
be  publish^  at  least  six  weeks  in  one  or  more  newspapers  which  the 
superintendent  shall  deem  best  calculated  to  inform  such  creditors^ 
and  the  cost  of  such  publication  shall  be  defrayed  out  of  the  fund 
to  which  such  notice  shall  refer. 

§  7S.  Redemption  of  notes  held  by  banks  and  individual 
bankers. —  Any  bank  or  individual  banker  receiving  in  the  course 
of  its  business  the  circulating  notes  issued  by  any  other  bank  or  in^ 
dividual  banker,  may  present  such  notes  for  redemption  and  pay- 
ment in  the  manner  and  upon  the  terms  herein  pi-ovided,  either 
to  the  lawful  redeeming  agent  or  at  the  counters  of  the  banks  or 
individual  bankers  issuing  tbem  ;  but  every  such  bank  or  individual 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1073 

L.  1892,  oh.  689.  Ch.  87,  G.  L.  §79, 

banker  bo  presenting  such  notes  for  redemption,  shall  present  all  of 
BQch  notes  on  band  at  the  time  of  sach  presentation  either  to  the 
lawfnl  agents  or  at  the  counters  of  the  banks  or  individual  bankers 
issuing  them  for  redemption  and  payment  in  the  manner  provided 
by  law  as  often  at  least  as  once  in  each  successive  week,  when  more 
than  the  sum  of  ten  thousand  dollars  of  such  notes  are  held  by  the 
bank  or  banker  presenting  them  for  payment. 

Any  such  bank  or  individual  banker  holding  such  circulating 
notes  who  shall  elect  to  present  the  same  for  redemption  and  pay- 
ment at  the  counters  of  the  bank  or  individual  bauker  issuing  them, 
shall  cause  written  or  printed  notice  of  such  election,  attested  by 
the  signature  of  the  president  or  cashier  of  the  bank  or  banker 
holding  th^n,  under  seal,  that  all  of  such  notes  on  hand  at  the  time 
will  be  presented  duly  sealed  at  the  counter  of  the  bank  or  banker 
issuing  them,  as  often  at  least  as  once  in  each  successive  week  when 
more  than  the  sum  of  ten  thousand  dollars  is  held  by  such  bank  or 
banker,  to  be  redeemed  and  paid  in  the  manner  required  by  law. 
When  such  notice  shall  have  been  given  and  received,  such  notes 
shall  thereafter  be  presented  at  such  counters  and  not  elsewhere  for 
redemption  and  payment,  unless  a  further  notice  of  ten  days  shall  be 
given  in  the  same  manner  that  such  notes  will  thereafter  be  pre* 
sented  for  redemption  and  payment  to  the  lawful  redeeming  agent 
of  the  bank  or  individual  banker  issuing  them  within  the  times  and 
upon  the  terms  prescribed  by  law.  Any  bank  or  individual  banker 
may  redeem,  present,  hold,  pledge  or  cxchans2;e  the  circulating  notes 
of  any  other  bank  or  banker  in  the  manner,  within  the  times,  and 
upon  such  terms  conformable  to  the  provisions  of  law  as  it  may 
have  been  agi^eed  upon. 

Every  bank  or  individual  banker  who  shall  knowingly  and  will- 
fully  neglect  or  refuse  to  comply  with  any  provision  of  this  section 
shall  forfeit  and  pay  to  the  people  of  the  state  the  sum  of  one  thou* 

sand  dollars. 

§  79.  Banks  closing  business. —  Any  bank,  or  its  receiver^ 
trustees  or  legal  representatives,  and  any  individual  banker  or  his 
assignee,  administrator,  personal  representative  or  successor,  may 
give  notice  to  the  superintendent  of  the  intention  of  such  bank  or 
individual  banker  to  close  the  business  of  banking,  and  thereupon 
such  bank  or  individual  banker  shall  be  entitled  to  deposit  with  the 
superintendent,  and  he  may  receive  a  deposit  of,  money  equal  to  the 
amount  of  the  outstanding  circulation  at  the  time  of  such  deposit  to 
be  placed  by  him  in  some  bank  in  the  city  of  Albany,  in  good  credit^ 
135 
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upoQ  tho  receipt  of  which  the  superintendent  may  return  and 
relransfer  to  such  bank  or  individaal  banker  all  securities  in  his 
hands  theretofore  deposited  with  hiia  for  the  redemption  of  circulat- 
ing notes  bj  such  bank  or  individual  banker.  Upon  the  receipt  of 
such  deposit  the  superintendent  shall  immediately  cause  to  be  pub- 
lished in  the  state  paper  and  in  at  least  one  newspaper  in  the  county 
where  such  bank  or  banker  shall  have  been  located  or  doing  business 
at  least  once  a  week  for  six  months^  a  notice  that  the  notes  of  such 
bank  or  banker  will  be  redeemed  by  him  at  par  at  the  bank  where 
such  deposit  is  made^  and  that  all  the  outstanding  circulating  notes 
of  such  bank  or  banker  must  bo  so  presented  for  redemption  within 
six  years  from  the  date  of  such  notice,  and  that  all  notes  which  shall 
not  be  thus  presented  for  redemption  and  payment  within  the  time 
specified  in  such  notice  shall  cease  to  bo  a  charge  upon  the  fund  in 
the  hands  of  the  superintendent  for  that  purpose. 

After  tho  expiration  of  such  notice  the  superintendent  may  sur- 
r^ider  to  such  bank  or  banker,  and  such  bank  or  banker,  or  any 
receiver,  assignee,  trustee  or  legal  representative  thereof,  shall  be 
entitled  to  receive  from  the  superintendent  all  the  money  remaining 
in  his  hands  after  such  redemption,  except  so  much  thereof  as  may 
be  necessary  to  pay  the  reasonable  expenses  chargeable  against  such 
bank  or  banker,  including  the  payment  for  the  publication  of  such 
notices. 

All  circulating  notes  of  such  bank  or  banker  which  shall  not  have 
been  presented  for  payment  within  the  period  prescribed  in  such 
notice  shall,  at  the  expiration  thereof,  cease  to  be  a  lien  or  charge 
upon  the  property  of  such  bank  or  banker  in  the  hands  of  any  such 
receiver,  assignee,  trustee,  or  legal  representative,  and  all  liability  of 
such  receiver,  assignee,  trustee,  bank  or  banker,  for  or  on  account  of 
any  circulating  notes  which  shall  not  have  been  presented  within 
such  time  shall  cease. 

Any  such  trustee,  receiver,  assignee,  bank  or  banker  may,  after 
the  full  payment  of  all  the  circulating  notes  issued  by  them  respect- 
ively which  shall  have  been  presented  within  tho  time  required  by 
cuch  noUce,  and  of  all  other  lawful  claims  and  demands  against  such 
bank  or  banker,  divide  the  remaining  property  of  the  bank  or  banker 
among  the  stockholders  thereof,  their  personal  representatives  or  as- 
signs, according  to  their  respective  shares  or  interest  therein. 

If  the  bank  so  designated  shall  at  any  time  fail  or  refuse  to  re- 
deem such  notes  at  par  when  presented,  they  shall  be  protested  as 
required  by  this  chapter,  and  the  superintendent  shall  thereupon^  in 
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the  manner  required  in  this  chapter  for  the  redemption  of  circnlating 
notes,  provide  for  the  redemption  of  such  notes. 

§  80.  Proportionate  amount  of  securities  to  be  returned 
when  notes  are  destroyed. — On  the  return  to  the  superintendent 
and  the  destruction  by  him  of  any  of  the  notes  of  any  bank  or  indi- 
vidual banker  making  a  deposit  as  herein  required,  such  bank  ol' 
individual  banker,  or  its  legal  representatives,  shall  be  entitled  to 
receive  from  him  a  proportionate  amount  of  the  securities  so  depos- 
ited. At  the  expiration  of  six  years  from  the  date  of  the  notice 
given  by  the  superintendent  for  the  redemption  of  the  circulating 
notes  of  banks  closing  business,  such  notes  shall  cease  to  be  a  lien 
upon  the  securities  so  deposited,  and  the  same  shall  be  surrendered 
to  the  lawf nl  claimant  therefor. 

§  81.  Deposit  of  cash  for  redemption  of  notes. —  The  super- 
intendent may  receive  from  any  bank  or  banker  a  deposit  of  cash,  pur- 
suant to  the  provisions  of  this  chapter  relating  to  the  deposit  of  cash 
by  banks  closing  business,  for  the  redemption  of  its  circulating  notes, 
without  notice  of  intention  to  close  the  business  of  banking ;  but 
the  bank  or  individual  banker  making  sucli  deposit  shall  continue  to 
make  the  reports  and  statements  and  to  publish  the  same  as  required 
of  the  banks  of  this  state  by  the  laws  thereof,  and  be  in  all  respects 
amenable  to  the  banking  laws  of  this  state,  as  if  in  full  operation  as 
a  bank  of  discount  and  deposit,  until  due  notice  and  evidence  of  the 
discontinuance  of  suc!i  business  of  banking  shall  be  given  to  the 
superintendent,  which  discontinuance  shall  require  tlie  concurrence 
of  the  owners  of  a  majority  of  the  shares  of  stock  in  the  bank. 
This  provision  shall  extend  and  apply  to  any  bank  that  has  hereto- 
fore made  such  deposit  to  redeem  its  outstanding  circulation  without 
having  given  notice  of  intention  to  close  its  business.  Any  bank  or 
individual  banker  having  given  such  notice  and  made  the  deposit  of 
cjash  or  securities  as  required  by  law,  may  withdraw  such  notice  at 
any  time  within  two  years  after  making  such  deposit,  and  may  there- 
upon resume  the  business  of  banking  under  its  corporate  name  and 
subject  to  the  laws  of  this  state ;  bnt  such  withdrawal  shall  not 
aflfect  the  redemption  of  its  circulating  notes  previously  issued  ac- 
cording to  the  terms  advertised  by  the  superintendent  as  required  by 
law,  nor  shall  such  bank  be  entitled  to  issue  any  circulating  notes 
until  the  time  for  the  redemption  of  its  previous  issue  shall  have 
expired. 

§  82.  Circulation  of  foreign  banknotes  prohibited.— No  bank 
or  individual  banker  authorized  to  carry  on  the  business  of  banking 
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Tinder  the  laws  of  this  state  shall  receivci  pay  out,  give  or  offer  in 
payment,  as  money,  to  circulate  or  attempt  to  circulate  as  money, 
any  bill,  note  or  other  evidence  of  debt  issued  or  purporting  to 
have  been  issued  by  any  corporation  or  individual  situated  or  re- 
siding without  this  state,  and  which  bill,  note  or  other  evidence  of 
debt  shall,  upon  any  pai-t  thereof,  pur[)ort  to  bo  payable  or  rcdeemii- 
ble  at  any  place,  or  by  any  person  or  corporation  witliin  this  state. 

No  such  bank  or  banker  or  any  person  whatever  within  the  state, 
directly  or  indirectly,  on  any  pretense  whatever,  shall  procure  or  re- 
ceive, or  offer  to  receive,  from  any  coi^poration  or  person  any  bank  bill 
or  note  or  other  evidence  of  debt  in  the  siuiihtudo  of  a  bank  note,  issued 
or  purporting  to  have  been  issued  by  any  corporation  or  individual 
situated  or  residing  without  this  state,  at  a  greater  rate  of  discount 
than  is  or  shall  be  at  the  time  fixed  by  law  for  the  redemption  of  the 
bills  of  the  banks  of  this  state  at  their  agencies.  No  such  bank  or 
individual  banker  shall  issue,  utter  or  circulate  as  money,  or  in  any 
way  directly  or  indirectly  aid  or  assist  in  the  issuing,  uttering  or  cir- 
culating as  money  within  this  state  of  any  such  bank  bill,  note  or 
other  evidence  of  debt  issued  or  purporting  to  have  been  issued  by 
any  corporation  or  individual  situated  or  residing  without  this  state, 
or  procure  or  receive  in  any  manner  whatever,  any  such  bank  bill, 
note  or  evidence  of  debt,  with  intent  to  issue,  utter  or  circulate,  or  wiih 
intent  to  aid  or  assist  in  issuing,  uttering  or  circulating  the  same 
as  money  within  this  state.  Any  bank  or  individual  banker  may  re- 
ceive and  pay  out  such  foreign  bank  bills  as  it  shall  receive  at 
par  in  the  ordinary  course  of  its  business,  and  it  may  receive  foreign 
notes  from  its  dealers  and  customers  in  the  regular  and  usual  course 
of  its  business,  at  a  rate  of  discount  not  exceeding  that  which  is  or 
shall  be  at  the  time  fixed  by  law  for  the  redemption  of  the  bills  of 
the  banks  of  this  state  at  their  agencies,  and  may  obtain  from  the 
corporations  or  individuals  by  which  such  foreign  notes  v/ere  made 
the  paymenl  or  redemption  thereof. 

Every  bank  and  individual  banker  who  shall  offend  against  any 
of  the  provisions  of  this  section  or  of  section  eighty-three  of  this 
chapter,  shall  forfeit  for  each  and  every  offense  the  sum  of  one  thou- 
sand dollars  to  be  recovered  with  costs  in  the  name  and  for  the  use 
of  any  person  who  shall  sue  for  the  same. 

§83.  Notes  not  receivable  at  parnot  to  be  paid  out— No 
bank  or  individual  banker  authorized  to  carry  on  the  business  of 
T)anking  under  the  laws  of  this  state  shall  directly  or  indirectly  lend 
or  pay  out  for  paper  discounted  or  purchased,  any  bank  bill  or  iiote 
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or  other  evidence  of  debt  which  is  not  received  at  par  by  rach  bank 
or  banker  for  debts  due  to  such  bank  or  banker. 

§  84.  Bills  or  notes  must  be  payable  on  demand— No  bank 
or  individual  banker  shall  issue  or  put  in  circulation  any  bill 
or  note  of  such  bank  or  banker  unless  the  same  shall  be  made  pay- 
able on  demand  and  without  interest,  except  bills  of  exchange  on 
foreign  countries  or  places  beyond  the  limits  or  the  jurisdiction  of 
the  United  States,  which  bills  may  be  made  payable  at  or  within  the 
customary  usance,  or  at  or  within  ninety  days'  sight,  and,  except 
certificates  of  deposit  payable  on  presentation,  with  or  without 
interest,  to  bearer  or  to  the  order  of  a  person  named  therein ;  but 
no  such  certificate  of  deposit  shall  be  issued  except  as  representing 
money  actually  on  deposit. 

§  85.  When  bills  of  exchange  to  be  without  grace*— All 
checks,  bills  of  exchange  or  drafts  appearing  on  their. face  to  have 
been  drawn  upon  any  bank  or  individual  banker  carrying  on  bank- 
ing business  under  the  laws  of  this  state,  which  are  on  their  face, 
payable  on  any  specified  day  or  in  any  number  of  days  after  the  date 
or  eight  thereof,  shall  be  deemed  due  and  payable  on  the  day  men- 
tioned for  the  payment  of  the  same,  without  any  days  of  grace  being 
allowed,  and  it  shall  not  bo  necessary  to  protest  the  same  for  non- 
acceptance. 

§  86.  Transfers  of  securities  by  superintendent  to  be  coun- 
tersigned by  treasurer. —  No  transfer  of  securities  now  held 
or  hereafter  recdved  by  the  superintendent  to  secure  circulation 
Bhall  be  valid  or  of  binding  force  or  eflEect  unless  countersigned  by 
the  treasurer  of  the  state,  or  in  his  absence  or  inability  to  perform 
the  duties  of  his  office,  by  his  deputy.  The  treasurer  shall  keep 
in  his  office  or  in  the  office  of  the  superintendent  of  banks,  a 
book  in  which  shall  be  entered  the  name  of  every  bank  or  individual 
banker,  from  whose  account  such  transfer  of  securities  is  made  by 
the  superintendent,  and  the  name  of  the  party  to  whom  such  trans- 
fer is  made,  unless  such  transfer  shall  be  made  in  blank,  in  which 
case  the  fact  shall  be  stated  in  such  book ;  and  the  pAr  value  of  any 
stock  so  transferred  shall  be  entered  therein,  and  the  treasurer  shall 
immediately  upon  countersigning  and  entering  the  same,  advise  by 
mail  the  bank  or  individual  banker  from  whose  accounts  such  trans- 
fer is  made,  of  the  kind  of  security  and  amount  of  the  same  thus 
transferred.  The  treasurer  shall  present,  in  his  annual  report  to  the 
Ic^slature,  the  total  amount  of  such  transfers  or  assignments  conn- 
torpigned  by  him. 

*  Dnys  of  grace  abolished,  h.  1894,  cb.  607. 
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The  treasurer  shall  at  all  times  during  office  hours  have  access  to 
the  books  of  the  superintendent  of  banks  for  the  purpose  of  ascer* 
tainin^  the  correctness  of  the  transfer  or  assignment  presented  to 
him  to  countersign;  and  the  superintendent  shall  have  access  to  tho 
book  alx)ve  mentioned  kept  by  the  treasurer  during  office  hours  to 
ascertain  the  correctness  of  the  entries  upon  the  same. 

§  87.  Unauthorized  banking  prohibited. — No  person  unaudior- 
ized  hy  law  shall  subscribe  to  or  become  a  member  of,  or  be  ia  anj 
way  interested  in  any  association,  institution  or  company  formed  or 
to  be  formed  for  tho  purpose  of  issuing  notes  or  other  evidences  of 
debt  to  be  loaned  or  put  in  circulation  as  money  ;  nor  shxdl  any  such 
person  subscribe  to  or  become  in  any  way  interested  in  any  bank  or 
fund  created  or  to  bo  created  for  the  like  purposes  or  either  of  thenu 
No  corporation,  without  being  authorized  by  law,  shall  employ  any 
part  of  its  property,  or  be  in  any  way  interested  in  any  fund  which 
shall  bo  employed  for  the  purpose  of  receiving  deposits,  making  dis- 
counts, or  issuing  notes  or  other  evidences  of  debt  to  bo  loaned  or 
put  into  circulation  as  money.  AH  notes  and  other  securities  for  the 
payment  of  any  money  or  the  delivery  of  any  property,  made  or 
given  to  any  such  association,  institution  or  company,  or  made  or 
given  to  secure  the  payment  of  any  money  loaned  or  discounted  by 
any  corporation  or  its  officers,  contrary  to  the  provisions  of  this  seo- 
tion,  shall  be  void. 

Ko  person,  association  of  persons  or  corporation,  except  such  as 
are  expressly  authorized  by  law,  shall  keep  any  office  for  the  pur- 
pose of  issuing  any  evidences  of  debt,  to  be  loaned  or  put  in  circula- 
tion as  money ;  nor  shall  they  issue  any  bills  or  promissory  notes  or 
other  evidences  of  debt  as  private  bankers,  for  the  purpose  of  loaning 
them  or  putting  them  in  circulation  as  money,  unless  thereto  specially 
authorized  by  Taw. 

Every  person,  and  every  corporation,  director,  agent,  officer  or 
tnembcr  thereof,  who  shall  violate  any  provision  of  this  section,  di- 
rectly or  indirectly,  or  assent  to  such  violation,  shall  forfeit  one  thou- 
sand dollars  to  the  people  of  the  state. 

§  88,  Restrictions  as  to  foreign  corporations. — 2To  foreign 
corporation,  other  than  a  national  bank,  shall  keep  any  office  for  tho 
purpose  of  receiving  deposits  or  discounting  notes  or  bills,  or  issuing 
any  evidence  of  debt  to  be  loaned  or  put  in  circulation  as  money 
within  this  state. 

§  89.  Restrictions  as  to  banks  and  their  officers.— No  bank 
in  this  state,  nor  any  officer  or  director  thereof,  shall  open  or  keep 
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an  office  of  deposit  or  disconnt  other  than  its  nsaal  place  of  bad- 
ness. 

Every  such  officer  or  director  violating  the  provisions  of  this  sed^ 
lion  shall  forfeit  to  the  people  of  the  state  the  satn  of  one  thousand 
dollars  for  every  such  violation. 

§  90.  Bills  payable  otherwise  than  in  money  prohibited  — 
No  person  shall  give,  pay  or  receive  in  payment,  or  in  any  way  circu- 
late, or  attempt  to  circulate,  any  bank  bill,  or  any  promissory  note, 
bOl,  check,  draft  or  other  evidence  of  debt,  issued  by  any  bank  or 
individual  banker,  which  shall  bo  made  payable  otherwise  than  in 
lawful  money  of  the  United  States. 

Every  person  violating  this  provision  shall  forfeit  to  the  people  of 
the  state  the  face  amount  or  value  of  such  bill,  note  or  other  evidence 
of  debt  so  given,  paid,  received,  circulated  or  offered,  to  any  person 
who  will  sue  for  the  same  within  sixty  days  after  the  commission  of 
the  offense. 

§  91.  Certain  bills  declared  to  be  promissory  notes.—  All 
billg^  notes  or  other  instruments  which  shall  be  issued  by  any  bank 
Or  individual  banker  purporting  to  be  receivable  in  payment  of  debts 
due  to  it,  shall  bo  deemed  and  taken  to  be  promissory  notes  for  tho 
payment  on  demand  of  the  sum  or  value  expressed  in  such  instru- 
ment, and  such  sum  shall  be  recoverable  by  tho  holder  or  bearer  of 
such  instrument,  in  llko  manner  as  if  the  same  were  a  promissory 
note. 

§  92.  Use  of  sign  indicating  bank  by  unauthorized  persons 
prohibited. —  No  person  engaged  in  the  businesb  of  banking  in  this 
state,  not  subject  to  tho  supervision  of  the  superintendent  and  not 
required  to  report  to  him  by  the  provisions  of  this  chapter,  shall 
make  use  of  any  office  sign  at  the  place  where  such  business  is  trans- 
acted, having  thereon  any  artificial  or  corporate  name,  or  other 
words  indicating  that  such  place  or  office  is  the  place  or  office  of  a 
bank ;  nor  shall  such  person  or  persons  make  use  of  or  circulate  any 
letter-heads,  bill-heads,  blank  notes,  blank  receipts,  certificates,  cir- 
culars, or  any  written  or  printed  or  partly  written  and  partly  printed 
paper  whatever,  having  thereon  any  artificial  or  corporate  name,  or 
other  word  or  words,  indicating  that  such  business  is  the  business  of 
a  bank. 

Every  person  violating  this  provision  shall  forfeit  the  sum  of  one 
thousand  dollars.  But  this  section  shall  not  apply  to  any  person  or 
persons  engaged  in  the  business  of  banking  prior  to  October  1^  1892» 

*  Also  a  misdemeanor.  Penal  Ckxle,  f  600. 
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AETICLE  m. 

Savinqs  Banks. 

Qbctioh  100.  Incorporation. 

101.  Notice  of  intention  to  organize « 

102.  Filing  of  certificate  by  superintendent. 

103.  Examination  by  superintendent. 

104.  Certificate  of  authorization. 

105.  When  persons  named  in  certificate  beoome  a  oorporatloa 

106.  Must  l>egin  business  witliin  one  year. 

107.  Trustees  and  their  powers. 

108.  By-laws. 

109.  Meeting  of  trustees  ;  quorum. 

110.  Vacancies. 

111.  Security  may  be  required  and  salaries  fixed. 

112.  Pividends,  compensation  and  loans  to  trustees  prohibited. 

113.  Eepayment  of  deposits ;  regulations  ;  limitations. 

114.  Deposits  of  minors,  and  trust  deposits. 

115.  Wife  witness  against  husband  ;  claimants  may  be  interpleaded. 

116.  In  what  securities  deposits  may  be  invested. 

117.  Limitation  as  to  real  property. 

118.  Available  fund  for  current  expenses ;  Low  loaned. 

119.  Temporary  deposits. 

120.  Personal  security  prohibited ;  loans  on  bond  and  mortgage. 

121.  Mortgaged  property  to  be  insured. 

122.  Restrictions  on  methods  of  doing  business. 
128.  Hate  of  interest ;  extra  dividends. 

124.  Per  cent  of  surplus,  how  determined. 

123.  Compensation  of  officers. 

120.  No  other  report  or  inspection  required. 

127.  Proceedings  against  delinquent  corporations. 

128.  Examination  of  vouchers  and  assets  by  trustees. 

129.  Expenses  to  be  paid. 

130.  Debts  due  savings  banks  from  insolvent  banks  preferred. 

131.  Advertisements  of  unauthorized  savings  banks  prohibited. 

132.  Charters  to  be  conformed  to  this  chapter. 

133.  Savings  bank  voluntarily  closed. 

134.  When  dissolution  effected. 

135.  Dei>o8it  of  unclaimed  moneys. 

§  100.  Incorporation. — ^Thirteen  or  moro  persons,  two-thirds  of 
whom  shall  be  residents  of  the  county  where  the  proposed  bank 
shall  be  located,  may  become  a  savings  bank  by  executing  under 
their  hands  and  seals  and  acknowledging  a  certificate  in  duplicate, 
one  of  which  shall  bo  filed  in  the  office  of  the  clerk  of  such  county, 
and  the  other  in  the  office  of  the  superintendent  of  banks  within 
4Mxty  days  after  its  acknowledgment,  which  shall  set  forth  : 
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1.  The  name  by  which  the  corporation  shall  be  known. 

2.  The  place  where  its  business  is  to  be  transacted,  designat- 
ing the  particular  city,  village  or  town,  and,  if  in  a  city,  the 
ward  therein. 

3.  The  name,  residence,  and,  if  in  a  city,  the  street  and  num- 
ber, occupation  and  post-office  address,  of  each  member  of  the 
corporation. 

4.  A  declaration  that  each  member  of  the  corporation  will  ac- 
cept the  responsibilities  and  faithfully  discharge  the  duties  of  a 
trustee  in  such  corporation  when  authorized  according  to  the 
provisions  of  law. 

[Signers  of  certificate  must  be  of  fuH  age,  two-thirds  of  them  citizens 
of  the  Unitjed  States,  Gen.  Corp.  L.,  §  4.  Form  of  acltnowledgment, 
what  officers  may  take,  Stat.  Const.  L.,  §  15,  and  note,  ante,  p.  113. 
Name  must  net  resemble  that  of  existing  corporation.  Gen.  Corp.  L., 
§  6.  Savings  bank  can  not  have  capital  stock  or  be  Incorporated  by 
special  law,  Const,  art.  8,  §  4,  ante,  p.  74.-  Certificate  may  contain 
any  provision  for  regulation  of  lyisiness,  etc.,  which  does  not  exempt 
directors  from  obligation  or  duty  imposed  by  law.  Gen.  Corp.  L.,  §  10. 
After  incorporation  pame  may  be  changed.  Civ.  Code,  §§  2411-18;  location 
may  be  changed,  §  29,  ante;  corporate  existence  may  be  extended.  Gen. 
Corp.  L.,  §  32.] 

§  101.  Notice  of  intention  to  organize. . —  A  notice  of  inten- 
tion to  organize  such  savings  bank  shall  be  published  at  least 
once  a  week  for  four  weeks  previous  to  filing  such  certificate  in 
at  least  one  newspaper  of  the  largest  circulation  published  in 
the  city,  village  or  town  where  such  savings  bank  is  proposed  to 
be  located,  or,  if  there  is  no  newspaper  published  therein,  then 
some  newspaper  published  in  the  county;  if  none  in  the  county, 
in  an  adjoining  county;  which  notice  shall  specify  the  names  of 
the  proposed  corporators,  the  name  of  the  proposed  savings 
bank,  and  the  location  of  the  same  as  set  forth  in  the  certificate; 
and  if  there  is  any  savings  bank  organized  and  doing  business 
in  such  county,  a  copy  of  such  notice  shall  also  be  sent  to  every 
such  savings  bank  so  organized  and  doing  business,  at  least  fif- 
teen days  before  the  filing  of  such  certificate. 

§  102.  Filing  of  certificate  by  superintendent.— If  such 
certificate  shall  not  be  in  form  and  substance  as  required  by  this 
article  and  not  duly  and  properly  acknowledged,  or  not  accom- 
panied by  evidence  satisfactory  to  the  superintendent  of  the  pub- 
lication and  service  in  good  faith  according  to  the  intent  and 
136 
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purpose  of  this  article  of  the  notice  required  by  the  preceding 
section,  the  superintendent  shall  refuse  to  file  such  certificate 
until  it  shall  be  amended  in  conformity  to  the  provisions  of  this 
article.  If  such  certificate  is  in  due  form  and  duly  executed 
according  to  the  provisions  of  this  article  and  is  accompanied  by 
evidence  satisfactory  to  the  superintendent  of  the  proper  publi- 
cation and  service  in  good  faith  of  such  notice,  he  shall  forth- 
with indorse  the  same  over  his  official  signature  *^  filed  for  ex- 
amination,''  with  the  date  of  such  indorsement. 

§  103.  Examination  by  superintendent.  —  The  superintendent 
shall  thereupon  ascertain  from  the  best  sources  of  information 
at  his  command: 

1.  Whether  greater  convenience  of  access  to  a  saviugs  bank 
will  be  afforded  to  any  considerable  number  of  depositors  by 
opening  a  savings  bank  in  the  place  designated  in  the  certificate. 

2.  Whether  the  density  of  the  population  in  the  neighborhood 
designated  for  such  savings  bank,  and  in  the  surrounding  coun- 
try, affords  a  reasonable  promise  of  adequate  support  to  the 
enterprise. 

3.  Whether  the  responsibility,  character  and  general  fitness 
for  the  discharge  of  the  duties  appertaining  to  such  a  trust  of 
the  persons  named  in  the  certificate,  are  such  as  to  command  the 
confidence  of  the  community  in  which  such. savings  bank  is  pro- 
posed to  be  located. 

§  104.  Certificate  of  authorization. —  If  the  superintendent 
shall  be  satisfied  from  his  own  knowledge  or  from  information 
gained  concerning  the  several  matterig  specified  in  the  last  sec- 
tion, that  the  organization  of  the  savings  bank  as  proposed  in 
such  certificate  will  be  a  public  benefit,  he  shall,  within  sixty 
days  after  the  same  has  been  filed  by  him  for  examination,  issue 
under  his  hand  and  official  seal  the  certificate  of  authorization 
required  by  this  chapter  to  the  persons  named  in  such  certifi- 
cate, or  to  a  portion  of  them,  together  with  such  other  persons 
as  a  majority  of  those  named  in  such  certificate  shall  in  writing 
approve,  which  shall  authorize  the  persons  named  therein  to 
open  an  offic*"?  for  the  deposit  of  savings  as  designated  in  the  cer- 
tificate, subject  to  the  provisions  of  this  chapter.  No  person 
shall  be  named  in  such  certificate  of  authorization,  who  shall  not 
have  made  and  dul>  acknowledged  the  declaration  prescribed 
in  subdivision  four  of  section  one  hundred  of  this  chapter. 

The  superintendent  shall  transmit  such  certificate  of  authori- 
zation to  the  county  clerk  of  the  county  in  which  the  savings 
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bank  is  to  be  located,  who  shall  file  the  same  and  attach  it  to 
the  certificate  of  in«!orporation  previously  tiled  by  him  and 
record  both  certificates  in  the  book  of  record  of  incorporations; 
and  the  superintendent  shall  also  file  a  duplicate  of  such  certifi- 
cate in  his  own  office. 

If  the  superintendent  shall  not  be  satisfied  that  the  establish- 
ment of  a  savings  bank  as  proposed  in  any  certificate  filed  by 
him  is  expedient  and  desirable,  he  shall,  within  sixty  days  after 
the  filing  thereof,  give  notice  to  the  county  clerk  of  the  county 
in  which  such  savings  bank  is  proposed  to  be  located,  that  he 
refuses  to  issue  a  certificate  of  authorization  for  such  savings 
bank,  which  notice  shall  forthwith  be  filed  by  the  county  clerk 
with  the  certificate  of  incorporation  of  such  savings  bank. 

§  105.  When  persons  named  in  certificate  become  a  cor- 
poration ;  powers.—  Upon  the  filing  of  any  certificate  of  author- 
ization of  a  savings  bank  as  hereinbefore  provided,  the  persons 
named  therein,  and  their  successors,  shall  thereupon  become  and 
be  a  corporation,  and  be  vested  with  all  the  powers  and  charged 
with  all  the  liabilities  conferred  and  imposed  by  law  upon 
savings  banks;  and  in  addition  to  the  powers  conferred  by  the 
general  corporation  law,  every  such  corporation  shall  have 
power  to  receive  on  deposit  any  sum  of  money  that  may  be 
offered  for  that  purpose  by  any  person,  or  by  any  corporation 
or  society,  and  to  invest  the  same,  and  to  declare,  credit  and 
pay  dividends  thereon,  and  further,  to  transact  the  business  of 
a  savings  bank  as  hereinafter  provided  and  not  otherwise.  No 
such  corporation  shall  receive  deposits  until  it  shall  have  trans- 
mitted to  the  superintendent  of  banks  the  name,  residence  and 
post-office  address  of  each  of  the  officers  of  such  savings  bank. 

§  106.  Must  begin  business  within  one  year. —  Every  such 
corporation  which  shall  not  organize  and  commence  business 
within  one  year  after  the  certificate  of  authorization  has  been 
filed,  shall  forfeit  its  rights  and  privileges  as  a  corporation 
under  this  chapter.  The  superintendent  of  banks  may,  for 
satisfactory  cause  to  him  shown,  by  an  order  under  his  hand 
and  official  seal,  extend  the  term  within  which  such  organization 
may  be  effected  and  such  business  commenced,  for  not  more 
than  one  year.  Such  order  shall  be  transmitted  to  the  county 
clerk  of  the  county  in  which  such  savings  bank  is  to  be  located, 
who  shall  file  the  same,  together  with  its  certificate  of  incor- 
poration and  certificate  of  authorization. 


\  Digitized  by  VjOOQ IC 

I 


1084  THE   BANKING  LAW, 

§  107.  Ch.  87,  G.  L.  L.  1892,  ch.  66». 

§  107.  Trustees  and  their  powers.  — There  shall  be  a  board 
of  not  less  than  thirteen  trustees  of  every  such  corporation, 
who  shall  have  the  entire  management  and  control  of  all  its 
affairs,  and  who  shall  elect  from  their  number,  or  otherwise, 
a  president  and  two  vice-presidents,  and  such  other  officers  as 
they  may  deem  fit.  The  persons  named  in  the  certilicate  of 
authorization  shall  be  the  first  trustees.  A  vacancy  in  the 
board  shall  be  filled  by  the  board,  as  soon  as  practicable,  at  a 
regular  meeting  after  a  vacancy  occurs.  From  and  after  the 
passage  of  this  act,  no  person  who  is  not  a  resident  of  this 
State  or  against  whom  a  judgment  for  any  sum  of  money  shall 
have  been  recovered  or  shall  hereafter  be  recovered  and  remain 
unsatisfied  of  record,  or  unsecured  upon  appeal,  for  a  period 
of  more  than  three  months,  or  who  hereafter  takes  the  benefit 
of  any  law  of  bankruptcy  or  insolvency,  or  who  makes  a  general 
assignment  for  the  benefit  of  creditors,  shall  be  a  trustee  of  any 
savings  bank,  and  the  office  of  any  such  trustee  is  hereby 
vacated. 

It  shall  not  be  lawful  for  a  majority  of  the  board  of  trustees 
of  any  savings  bank  to  belong  to  the  board  of  directors  of 
any  one  bank,  or  national  banking  association.  Where  a 
majority  or  the  board  of  trustees  of  any  savings  bank  now 
are  members  of  the  board  of  directors  of  any  one  bank,  or 
national  banking  association,  the  offices  of  such  trustees  ot 
any  such  savings  bank  shall,  from  and  after  the  expiration 
of  ninety  days  from  the  time  of  the  taking  effect  of  this  act, 
be  and  become  vacant;  and  they  shall,  at  the  expiration  of 
ninety  days,  cease  to  be  such  trustees,  and  the  vacancies  so 
to  occur  in  any  board  of  trustees  of  any  savings  bank  shall, 
before  the  expiration  of  such  ninety  days,  be  filled  in  accord- 
ance with  the  provisions  of  the  general  law  relating  to  savings 
banks  in  such  wise  that  a  majority  of  trustees  of  such  savings 
bank  shall  not  be  members  of  the  board  of  directors  or  trustees 
of  any  one  bank,  or  national  banking  association;  and  when- 
ever hereafter  any  trustee  of  a  savings  bank  shall,  by  becoming 
a  director  of  a  bank,  or  national  banking  association,  cause  a 
majority  of  the  trustees  of  such  savings  bank  to  be  directors 
of  any  one  bank,  or  national  banking  association,  his  term  of 
office  as  trustee  of  the  savings  bank  shall  thereupon  end.  Any 
savings  bank  knowingly  violating  this  provision  shall  forfeit 
all  its  rights,  privileges  and  franchises.  Ruch  violation  shall 
be  determined  in  the  same  manner  as  a  violation  of  subdivision 
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six  of  section  twenty-five  of  article  one  of  the  banking  law. 
[Thus  am.  by  L.  1895,  ch.  415,  takitig  effect  April  25, 1895,  which 
amended  this  section  to  read  as  above  to  the  last  paragraph^ 
commencing  "  It  shall  not  be  lawfuU^  This  last  paragraph  was 
added  by  L.  1895,  ch,  929,  taking  effect  November  1,  1895.] 

§  108.  By-laws. — The  board  of  trustees  of  any  such  corpwa- 
tion  may  from  time  to  time  make  such  by-laws,  rules  and 
regulations,  not  inconsistent  with  law,  as  they  may  think  proper 
for  the  election  of  officers,  for  prescribing  their  respective 
powers  and  duties  and  the  manner  of  discharging  the  same, 
for  the  appointment  and  duties  of  committees,  and  generally 
for  transacting,  managing  and  directing  the  affairs  of  the  cor- 
poration; and  a  copy  of  the  same  shall  be  transmitted  to  the 
superintendent  of  banks,  who  shall  also  be  notified  of  any 
amendment  or  change  therein. 

§  109.  Meeting  of  trustees;  quorum. —  Regular  meetings  of 
the  board  of  trustees  shall  be  held  as  often  as  once  a  month  for 
the  purpose  of  receiving  the  reports  of  their  officers  and  com- 
mittees, and  for  the  transaction  of  other  business.  A  quorum 
at  any  regular  or  special  or  adjourned  meeting  shall  consist 
of  not  less  than  seven,  of  whom  the  president  shall  be  one, 
except  when  prevented  from  attending  by  sickness  or  other  un- 
avoidable detention,  when  he  may  be  represented  in  forming 
a  quorum  by  the  vice-president,  who,  in  case  of  his  absence  for 
like  cause,  may  be  represented  by  the  second  vice-president; 
but  less  than  a  quorum  shall  have  power  to  adjourn  from  time 
to  time  or  until  the  next  regular  meeting. 

§  110.  Vacancies. —  Whenever  a  trustee  of  any  savings  bank 
shall  become  a  trustee,  officer,  clerk  or  employe  of  any  other 
savings  bank,  or  when  he  shall  borrow  directly  or  indirectly, 
any  of  the  funds  of  the  savings  bank  in  which  he  is  trustee,  or 
become  a  surety  or  guarantor  for  any  money  borrowed  of  or  a 
loan  made  by  such  savings  bank,  or  when  he  shall  fail  to  at- 
tend the  regular  meetings  of  the  board,  oi  perform  any  of  the 
duties  devolved  upon  him  as  such  trustee,  for  six  successive 
months,  without  having  been  previously  excused  by  the  board 
for  such  failure,  the  office  of  such  trustee  shall  thereupon  im- 
mediately become  vacant;  but  the  trustee  vacating  his  office 
by  failure  to  attend  meetings,  or  to  discharge  his  duties,  may, 
in  the  discretion  of  the  board,  be  eligible  to  re-election. 

§  111.  Security  may  be  required  and  salaries  fixed. — 
The  trustees  of  any  such  corporation  shall  have  power  to  re- 
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quire  from  the  officers,  clerks  and  agents  of  the  corporation 
such  security  for  their  fidelity  and  faithful  performance  of 
their  duties,  as  they  shall  deem  necessary  and  to  fix  the  salaries 
of  such  officers  and  agents,  subject  to  the  pro\isions  of  this 
chapter. 

Such  security  may  be  accepted  from  any  company  authorized 
to  furnish  fidelity  bonds,  doing  business  under  authority  of  the 
New  York  insurance  department  which  may  be  approved  by 
the  superintendent  of  the  banking  department  and  the  pre- 
miums paid  therefor  may  be  paid  by  and  shall  be  allowed  to 
said  corporation  as  a  necessary  disbursement 

§  112.  Dividends,  compensation  and  loans  to  trustees  pro- 
hibited.—  No  trustee  of  any  such  corporation  shall  hare  any 
interest,  direct  or  indirect,  in  the  gains  or  profits*  thereof,  nor 
as  such,  directly  or  indirectly,  receive  any  payment  or  emolu- 
ment for  his  services,  except  as  hereinafter  provided;  and  no 
trustee  or  officer  of  any  such  corporation  shall  directly  or  in- 
directly, for  himself  or  as  an  agent  or  partner  of  others,  borrow 
any  of  its  funds  or  deposits,  or  in  any  manner  use  the  same 
except  to  make  such  current  and  necessary  payments  as  are 
authorized  by  the  board  of  trustees;  nor  shall  any  trustee  or 
officer  of  any  such  corporation  become  an  indorser  or  surety, 
or  become  in  any  manner  an  obligor,  for  moneys  loaned  by  or 
borrowed  of  such  corporation. 

§  113.  Repayment  of  deposits;  regfulations ;  limitation.— 
The  sums  deposited  with  any  savings  bank,  together  with  any 
dividends  or  interest  credited  thereto,  shall  be  repaid  to  such 
depositors  respectively,  or  to  their  legal  representatives,  after 
demand,  in  such  manner  and  at  such  times,  and  after  such  pre- 
vious notice,  and  under  such  regulations,  as  the  board  of  trustees 
sLall  prescribe.  Such  regulations  shall  be  posted  in  a  con- 
spicuous place  in  the  room  where  the  business  of  the  corporation 
shall  be  transacted,  and  shall  be  printed  in  the  pass-books  or 
other  evidences  of  deposit  furnished  by  it,  and  shall  be  evidence 
between  the  corporation  and  the  depositors  holding  the  same,  of 
the  terms  upon  which  the  deposits  therein  acknowledged  are 
made.  Every  such  corporation  may  limit  the  aggregate  amount 
which  any  one  person  or  society  may  deposit  to  such  sum  as  it 
may  deem  expedient  to  receive,  and  may,  in  its  discretion, 
refuse  to  receive  a  deposit,  and  may  also  at  any  time  return  all 

*  To  like  effect,  Ck>ii8t.,  art  8, 1 4,  ante,  p.  74. 
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or  any  part  of  any  deposit.  The  aggregate  amount  of  d«»posi^s 
to  the  credit  of  any  individual  at  any  time  shaU  nol  exceed  Oii*ee 
thousand  dollars,  exclusive  of  deposits  arisia^  from  judicial 
sales  or  trust  funds  or  interest;  and  to  the  credit  of  any  society 
or  corporation  at  any  time,  shall  not  exceed  five  thousand 
dollars,  exclusive  of  accru'^d  interest,  unless  such  deposit  was 
made  prior  to  May  17,  1875,  or  pursuant  to  an  order  of  ^.  court 
of  record. 

S  114.  Deposits  of  minors,  and  trust  deposits.  —  When  any 
deposit  shall  be  made  by  or  in  the  name  of  any  minor,  the  same 
shall  be  held  for  the  exclusive  right  and  benefit  of  such 
depositor,  and  free  from  the  control  or  lien  of  all  other  persons, 
except  creditors,  and  shall  be  paid,  together  with  the  dividends 
and  interest  thereon  to  the  person  in  whose  name  the  deposit 
shall  have  been  made,  and  the  receipt  or  acquittance  of  such 
minor  shall  be  a  valid  and  sufficient  release  and  discharge  for 
such  deposit  or  any  part  thereof  to  the  corporation 

When  any  deposit  shall  be  made  by  any  person  in  trust  for 
another,  and  no  other  or  further  notice  of  the  existence  and 
terms  of  a  legal  and  valid  trust  shall  have  been  given  in  writin,i( 
to  the  bank,  in  the  event  of  the  death  of  the  trustee,  the  same, 
or  any  part  thereof,  together  with  the  dividends  or  interest 
thereon,  may  be  paid  to  the  person  for  whom  the  deposit  was 
made. 

§  115.  Wife  witness  against  husband;  claimants  may  be 
interpleaded. —  In  all  actions  in  any  court  of  this  state  against 
any  savings  ])ank  by  a  husband  to  recover  for  moneys  deposited 
by  his  wife  in  her  own  name,  or  as  her  own  money,  the  wife  may 
be  examined  and  testify  as  a  witness  in  like  manner  as  if  she 
were  an  unmarried  woman. 

In  all  actions  against  any  savings  bank  to  recover  for  moneys 
on  deposit  therewith,  if  there  be  any  person  or  persons,  not 
parties  to  the  action,  who  claim  the  same  fund,  the  court  in 
which  the  action  is  pending,  jnay,  on  the  petition  of  such  sav- 
ings bank,  and  upon  eight  days  notice  to  the  plaintiff  and  such 
claimants,  make  an  order  amending  the  proceedings  in  the 
action  by  making  such  claimants  parties  defendant  thereto;  and 
the  court  shall  tJiereupon  proceed  to  determine  the  rights  and 
interests  of  the  several  parties  to  the  action  in  and  to  such 
funds. 
}  The  funds  on  deposit  which  are  the  subject  of  the  action  may 

I  remain  with  such  savings  bank  upon  the  same  interest  as  other 
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deposits  of  like  amount  to  the  credit  of  the  action,  until  Anal 
judgment  therein,  and  the  same  shall  be  paid  by  such  savings 
bank  in  accordance  with  the  order  of  the  court;  or  the  deposit 
in  controversy  may  be  paid  into  court  to  await  the  final  determi- 
nation of  the  action;  and  when  so  paid  into  court  the  corpora- 
tion shall  be  stricken  out  as  a  party  to  any  such  action,  and  its 
liability  for  such  deposit  shall  cease. 

Tlie  costs  in  the  acts  referred  to  in  this  section  shall  in  all 
cases  be  in  the  discretion  of  the  court,  and  may  be  charged  u{K>n 
the  fund  affected  by  the  action.  The  statutes  limiting  the  time 
within  which  actions  shall  be  commenced  shall  have  no  applica- 
tion to  actions  brought  by  depositors,  their  representatives  or 
assigns,  against  savings  banks  for  deposits  made  therein. 

§  116.  In  what  securities  deposits  may  be  invested. — The 
trustees  of  any  savings  banks  may  invest  the  moneys  deposited 
therein  and  the  income  derived  therefrom  only  as  follows: 

1.  In  the  stocks  or  bonds  or  interest-bearing  notes  or  obliga- 
tions of  the  United  States,  or  those  for  which  the  faith  of  the 
United  States  is  pledged  to  provide  for  the  payment  of  the 
interest  and  principal,  including  the  bonds  of  the  District  of 
Columbia. 

2.  In  the  stocks  or  bonds  or  interest-bearing'  obligations  of 
this  State,  issued  pursuant  to  the  authority  of  any  law  of  the 
State. 

3.  In  the  stocks  or  bonds  or  interest  bearing  obligations  of  any 
State  of  the  United  States  which  has  not  within  ten  years  pre- 
vious to  making  such  investment  by  such  corporation  defaulted 
in  the  payment  of  any  part  of  either  principal  or  interest  of  any 
debt  authorized  by  the  legislature  of  any  such  State  to  be  con- 
tracted; and  in  the  bonds  or  interest  bearing  obligations  of  any 
State  of  the  United  States,  issued  in  pursuance  of  the  authority 
of  the  legislature  of  such  State,  which  have,  prior  to  the  passage 
of  this  act,  been  issued  for  the  funding  or  settlement  of  any 
previous  obligation  o(  such  State  theretofore  in  default,  and  on 
which  said  funding  or  settlement  obligation  there  has  b^en  no 
default  in  the  pa^Tnent  of  either  principal  or  interest  since  the 
issuance  of  such  funded  or  settlement  obligation,  and  provided 
the  interest  on  such  funded  or  settlement  obligation  has  been 
paid  regularly  for  a  period  of  not  less  than  ten  years  next  pre- 
ceding such  investment. 

4.  In  the  stocks  or  bonds  of  any  city,  county,  town  or  village, 
school  district  bonds  and  union  free  school  district  bonds  issued 
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for  school  pui'po8e8,  or  in  the  interest-bearing  obligations  of  any 
city  or  county  of  this  State,  issued  pursuant  to  the  authority  of 
any  law  of  the  State  for  the  paj-ment  of  which  the  faith  and 
credit  of  the  municipality  issuing  them  are  pledged. 

5.  In  the  stocks  or  bonds  of  the  following  cities:  Boston, 
Worcester,  Cambridge,  Lowell  and  Fall  Kiver,  in  the  State  of 
Massachusetts;  St.  Louis,  in  the  State  of  Missouri;  Cleveland, 
Cincinnati  and  Toledo,  in  the  State  of  Ohio;  Detroit  and  Grand 
Bapids,  in  the  State  of  Michigan;  Providence,  in  the  State  of 
Rhode  Island;  New  Haven  and  Hartford,  in  the  State  of  Connec- 
ticut; Portland,  in  the  State  of  Maine;  Philadelphia,  Pittsburg, 
Alleghany,  Reading  and  Scranton,  in  the  State  of  Pennsylvania; 
Minneapolis  and  St.  Paul,  in  the  State  of  Minnesota;  Des  Moines, 
in  the  State  of  Iowa;  Milwaukee,  in  the  State  of  Wisconsin; 
Louisville,  in  the  State  of  Kentucky;  Paterson  and  Trenton,  in 
the  State  of  New  Jersey;  Baltimore,  in  the  State  of  Maryland. 
If  at  any  time  the  indebtedness  of  any  of  said  cities,  less  its 
water  debt  and  sinking  fund,  shall  exceed  seven  per  centum  of 
its  valuation  for  purposes  of  taxation,  its  bonds  and  stocks  shall 
thereafter,  and  until  such  indebtedness  shall  be  reduced  to  seven 
per  centum  of  the  valuation  for  the  purposes  of  taxation,  cease 
to  be  an  authorized  investment  for  the  moneys  of  savings  banks, 
but  the  superintendent  of  the  banking  department  may,  in  his 
discretion,  require  any  savings  bank  to  sell  such  bonds  or  stocks 
of  said  city,  as  may  have  been  purchased  prior  to  said  increase 
of  debt 

6.  In  bonds  and  mortgages  on  unincumbered  real  property 
situated  in  this  State,  worth  at  least  twice  the  amount  loaned 
thereon.  Not  more  than  sixty-five  per  centum  of  the  whole 
amount  of  deposits  shall  be  so  loaned  or  invested.  If  the  loan 
is  on  unimproved  and  unproductive  real  property,  the  amount 
loaned  thereon  shall  not  be  more  than  forty  per  centum  of  its 
actual  value.  No  investment  in  any  bond  and  mortgage  shall 
be  made  by  any  savings  bank,  except  upon  the  report  of  a  com- 
mittee of  its  trustees  charged  with  the  duty  of  investigating  the 
same,  who  shall  certify  to  the  value  of  the  premises  mortgaged 
or  to  be  mortgaged  according  to  their  best  judgment,  and  such 
report  shall  be  filed  and  preserved  among  the  records  of  the 
corporation. 
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7.  In  real  property  subject  to  the  provisions  of  the  next  sec- 
tion. [Thus  am.  by  L.  1893,  ch.  440;  L.  1895,  ch.  813,  taking 
effect  May  29,  1895.] 

[Officer  or  trustee  making  unauthorized  Investment,  Is  guilty  of  a  misde- 
meanor, Pen.  Code,  §  602,  as  am.  by  L.  1892,  ch.  692.] 

§  117.  Limitation  as  to  real  property. —  Every  such  cor- 
poration may  purchase,  hold  or  convey  real  property  only  as 
follows: 

1.  A  plot  whereon  is  erected  or  may  be  erected  a  building 
or  buildings  requisite  for  the  convenient  transactiocns  of  it's 
business,  and  from  portions  of  which  not  required  for  its  own  j 
nse  a  revenue  may  be  derived.  The  cost  of  such  building  or 
buildings  and  lot  shall  in  no  case  exceed  twenty-five  per  cent 
of  the  net  surplus  of  the  corporation,  except  by  written  per- 
mission of  the  superintendent  of  banks.  The  estimate  of  the 
cost  of  said  building  and  lot,  and  the  plans  of  the  building  to 
be  erected  shall  first  be  submitted  to  the  superintendent  of 
banks  for  his  approval,  before  the  purchase  of  Xhe  lot  is  made 
or  before  the  erection  of  the  building  is  commenced.  [Thus 
am.  by  L.  1894,  ch.  178.] 

2.  Such  as  shall  have  been  purcha-sed  by  it  at  sales  upon  the 
foreclosure  of  mortgages  owned  by  it,  or  on  judgments  or 
decrees  obtained  or  rendered  for  debts  due  to  it,  or  in  settle- 
ments effected  to  secure  such  debts.  All  such  real  property 
shall  be  sold  by  such  corporation  within  five  years  after  the 
same  shall  be  vested  in  it,  unless,  upon  application  by  the 
board  of  trustees,  the  superintendent  shall  extend  the  time 
within  which  such  sale  shall  be  made. 

Every  such  cca^poration  may,  with  the  approval  in  writing 
and  under  the  seal  of  the  superintendent  of  banks,  change  its 
location  within  the  limits  of  any  city  oi'  torv\'n  wherein  it  may 
be  established.  In  effecting  such  clmnge  of  location  Birch,  cor- 
poration owning  a  banking-house  and  lot,  may  purchase  such 
a^iditional  plot  under  the  provisions  of  subdivision  one  of  this 
section  as  the  corporation  may  require;  and  such  banking-house 
and  lot  previously  owned  and  occupied  shall  be  sold  a^s  provided 
in  this  subdivision  concerning  real  property  acquired  in  satis- 
faction of  debts. 

§  118.  Available  fund  for  current  expenses ;  how  loaned.— 
The  trustees  of  every  such  corporation  shall  as  soon  as  practi- 
cable invest  the  moneys  deposited  with  them  in  the  securities 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  J  001 

L.  18»2,  ch.  689.  Ch.  87,  G.  L.  §§  119,  120. 

authorized  by  this  article;  but  for  the  purpose  of  meeting  cur- 
rent payments  and  expenses  in  excess  of  the  receipts,  there 
may  be  kept  an  available  fund  not  exceeding  ten  per  centum 
of  the  whole  amount  of  deposits  with  such  corporation,  on 
hand  or  deposit  in  any  bank  in  this  state  organized  under  any 
law  of  this  state  or  of  the  United  States,  or  with  any  trust 
company  incorporated  by  any  law  of  the  state;  but  the  sum 
so  deposited  in  any  one  bank  or  trust  company  shall  not  exceed 
twenty-five  per  centum  of  the  paid-up  capital  and  surplus  of 
any  such  bank  or  company;  or  such  available  fund,  or  any  part 
thereof,  may  be  loaned  upon  pledge  of  the  securities  or  any 
of  them  named  in  subdivisions  one,  two,  three  and  font  of  the 
preceding  section  but  one,  but  not  in  excess  of  ninety  per 
centum  of  the  cash  market  value  of  such  securities  so  pledged. 
Should  any  of  the  securities  so  held  in  pledge  depreciate  in 
value,  after  making  any  loan  thereon,  the  trustees  shall  require 
the  immediate  payment  of  such  loan  or  of  a  part  thereof,  or 
additional  security  therefor,  so  that  the  amount  loaned  shall 
at  no  time  exceed  ninety  per  centum  of  the  market  value  of 
the  securities  pledged  for  the  same. 

§  119.  Temporary  deposits.— Every  such  corporation  may 
also  deposit  temporarily  in  the  banks  or  trust  companies  speci- 
fied in  the  last  section  the  excess  of  current  daily  receipts 
over  the  payments,  until  such  time  as  the  same  can  be  judi- 
ciously invested  in  the  securities  required  by  this  article.  When- 
ever it  shall  appear  to  the  superintendent  of  banks  that  the 
trustees  of  any  such  corporation  are  violating  the  spirit  and 
Intent  of  this  provision  by  keeping  permanently  uninvested  all 
or  an  undue  proportion  of  the  moneys  received  by  them,  he 
shall  report  the  facts  to  the  attorney-general,  who  shall  proceed 
against  such  corporation  in  the  manner  provided  in  section 
eighty-two  of  this  chapter. 

§  120.  Personal  security  prohibited  ;  loans  on  bond  and 
mortgage.  —  The  trustees  of  any  savings  bank  shall  not  loan 
the  moneys  deposited  with  them  or  any  part  thereof,  upon 
notes,  bills  of  exchange,  drafts  or  any  other  personal  securities 
whatever.  In  all  cases  of  loans  upon  real  property,  a  sufficient 
bond  secured  by  a  mortgage  thereon,  shall  be  required  of  the 
borrower,  and  all  the  expenses  of  searchers,*  examinations  and 
certificates  of  title  or  appraisal  of  value,  and  of  drawing,  per- 
fecting and  recording  papers,  shall  be  paid  by  the  borrower. 
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§  121.  Mdrtgag^ed  prop^t-ty  to  be  insured.  — Whenever  build- 
ings are  included  in  the  valuation  of  any  real  property  upon 
which  a  loan  shall  be  made  by  any  such  corporation,  they  shall 
be  insured  by  the  mortgagor  in  such  company  or  companies 
as  the  directors  shall  direct,  and  the  policy  of  insurance  shall 
be  duly  assigned,  or  the  loss  made  payable  as  its  interests  may 
appear,  to  such  corporation;  and  any  such  corporation  may 
renew  such  policy  of  insurance  in  the  same  or  any  other  com- 
pany or  companies  as  they  may  elect,  from  year  to  year,  or  for 
a  longer  or  shorter  term,  in  case  the  mortgagor  shall  neglect 
to  do  so,  and  may  charge  the  amount  paid  to  the  mortgagor. 
All  the  necessai*y  charges  and  expenses  paid  by  such  corpora- 
tion for  such  renewal  or  renewals  shall  be  paid  by  the  mort- 
gagor to  the  corporation,  and  shall  be  a  lien  upon  the  property 
mortgaged,  recoverable  with  interest  from  the  time  of  payment 
as  part  of  the  moneys  secured  to  be  paid  by  the  mortgage. 

§  122.  Restrictions  on  methods  of  doing  buisitiess. —  No  sav- 
ings banks  shall  directly  or  indirectly  deal  or  trade  in  real 
property  in  any  other  case  or  for  any  other  purpose  than  is 
authorized  by  this  article,  or  deal  or  trade  in  any  goods,  wares, 
merchandise  or  commodities  whatever,  except  as  authorized  by 
this  article,  and  except  such  personal  property  as  may  be  neces- 
sary in  the  transaction  of  its  business;  nor  shall  any  savings 
bank  or  any  officer  thereof  in  his  regular  attendance  upon  the 
business  of  the  bank,  in  any  manner  buy  or  sell  exchange,  or 
gold  or  silver,  or  collect  or  protest  promissory  notes  or  time 
bills  of  exchange;  but  savings  banks  may  sell  gold  or  silver 
received  in  payment  of  interest  or  principal  of  obligations  owned 
by  them,  or  from  depositors  in  the  regular  course  of  business, 
and  may  pay  regular  depositors  when  requested  by  them  by 
draft  upon  deposits  to  the  credit  of  the  bank  in  the  city  of 
New  York,  and  charge  current  rates  of  exchange  for  such  drafts. 

No  savings  bank  shall  make  or  issue  any  certificate  of  deposit 
payable  either  on  demand  or  at  a  fixed  day,  or  pay  any  interest 
except  regular  quarterly  or  semi-annual  dividends  upon  any 
deposits  or  balances,  or  pay  any  interest  or  deposit,  or  portion 
of  a  deposit,  or  any  check  drawn  upon  itself  by  a  depositor 
unless  the  pass-book  of  the  depositor  be  produced,  and  the 
proper  entry  be  made  therein  at  the  time  of  the  transaction. 

The  board  of  trustees  may,  by  their  by-laws,  provide  for  mak- 
ing payments  in  cases  of  loss  of  pass-book,  or  other  exceptional 
cases  where  the  pass-book  can  not  be  produced  without  loss 
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OT  serious  iuconyenience  to  depositors,  the  right  to  made*  such 
payments  to  cease  when  so  directed  by  the  superintendent  of 
banks,  upon  his  being  satisfied  that  such  right  is  being  improp- 
erly exercised  by  any  savings  bank;  but  payments  may  be  made 
upon  the  judgment  or  order  of  a  court  or  the  power  of  attorney 
of  a  depositor. 

§  123.  Rate  of  interest ;  extra  dividends. —  The  trustees  of 
every  such  corporation  shall  regulate  the  rate  of  interest  or 
dividends  not  to  exceed  five  per  centum  per  annum  upon  the 
deposits  therewith,  in  such  manner  that  depositors  shall  receive 
as  nearly  as  may  be,  all  the  profits  of  such  corporation,  after 
deducting  necessary  expenses  and  reserving  such  amounts  as 
the  trustees  may  deem  expedient  as  a  surplus  fund  for  the 
security  of  the  depositors,  which  to  the  amount  of  fifteen  per 
cent  of  its  deposits,  the  trustees  of  any  such  corporation  may 
gradually  accumulate  and  hold,  to  meet  any  contingency  or 
loss  in  its  business  from  the  depreciation  of  its  securities  or 
otherwise.  The  trustees  may  classify  their  depositors  according 
to  the  character,  amount  and  duration  of  their  dealings  with 
the  corporation,  and  regulate  the  interest  or  dividends  allowed 
in  such  manner  that  each  depositor  shall  receive  the  same 
ratable  portion  of  interest  (mp  dividends  as  all  others  of  his  class. 

The  trustees  of  any  such  corporation  shall  not  declare  or  allow 
interest  on  any  deposit  for  a  longer  period  than  the  same  has 
been  deposited,  except  that  deposits  made  not  later  than  the 
tenth  day  of  the  month,  commencing  any  semi-annual  interest 
period,  or  the  third  day  of  any  month,  or  withdrawn  upon  one 
of  the  last  three  days  of  the  month,  ending  any  quarterly  or 
semi-annual  Interest  period,  may  have  interest  declared  upon 
them  for  the  whole  of  the  period  or  month  when  so  deposited 
or  withdrawn. 

No  dividends  or  interest  shall  be  declared,  credited  or  paid, 
except  by  the  authority  of  a  vote  of  the  board  of  trustees  duly 
entered  upon  their  minutes,  whereon  shall  be  recorded  the  ayes 
and  nays  upon  each  vote;  but  accounts  closed  between  dividend 
periods  may  be  credited  with  interest  at  the  rate  of  the  last 
dividend,  computing  from  the  laat  dividend  period  to  the  date 
when  closed,  if  the  by-laws  so  provide.  Whenever  any  interest 
or  dividend  shall  be  declared  and  credited  in  excess  of  the  in- 
terest or  profits  earned  and  appearing  to  the  credit  of  the 
corporation,  the    trustees  voting    for  such  dividend  shall    he 

*  So  in  the  original. 
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jointly  and  ueTerally  liable  to  the  corporation  for  the  amount 
of  Hoch  exceHH  8o  derrlared  and  credited. 

The  trasteen  of  any  such  corporation  whose  eorplus  amonnts 
to  fifteen  per  cent  of  its  deposits,  at  least  once  in  three  veara, 
shall  divide  equitably  the  accnmnlation  beyond  such  authorized 
sui-pluH  as  an  extra  dividend  to  depositors,  in  excess  of  the 
rejrular  dividends  authorized.  A  notice  posted  conspicuously 
in  a  bank  of  a  change  in  the  rate  of  interest  shall  be  equivalent 
to  p.  personal  notice. 

S  124.  Per  cent  of  surplus,  how  determined. —  In  determ- 
ining the  per  cent  of  surplus  held  by  any  savings  bank  its 
interest-paying  stocks  and  bonds  shall  not  be  estimated  above 
their  par  value  or  above  their  market  value  if  below  par.  Its 
bonds  and  mortgages  on  which  there  are  no  arrears  of  interest 
fctr  a  longer  i)eriod  than  six  months  shall  be  estimated  at  their 
face,  and  its  real  property  at  not  above  cost.  The  superin- 
tendent of  banks  shall  determine  the  valuation  of  such  stocks  or 
bonds,  or  bonds  and  mortgages,  as  are  in  arrears  of  interest  for 
six  months  or  more,  and  of  all  other  investments  not  herein 
enumerated,  from  the  best  information  he  can  obtain,  and  he 
may  change  the  valuation  thereof  from  time  to  time  as  he  may 
obtain  other  and  further  information. 

§  125.  Compensation  of  officers,  —  The  trustees  of  such  cor- 
poration acting  as  officers  of  the  same,  whose  duties  re(iiiire  and 
receive  their  regular  and  faithful  attendance  at  the  institution, 
and  the  trustees  appointed  as  a  committee  to  examine  the 
vouchers  and  assets  pursuant  to  section  one  hundred  and 
twenty-eight  of  this  chapter,  or  to  perform  the  duties  required 
by  subdivision  5  of  section  one  hundred  and  sixteen  of  this 
chapter,  may  receive  such  compensation  as  in  the  opinion  of  a 
majority  as  the  hoard*  of  trustees  shall  be  just  and  reasonable; 
])ut  such  majority  shall  be  exclusive  of  any  trustee  to  whom 
such  compensation  shall  be  voted.  Trustees,  as  such,  shall  not 
be  paid  for  their  attendance  at  meetings  of  the  board. 

§  126.  No  other  report  or  inspection  required. —  No  such 
corporation  shall  hereafter  be  required  to  make  any  annual  or 
other  report  to  the  legislature  or  to  the  mayor  or  commonalty 
of  any  city,  nor  to  the  board  of  supervisors  of  any  county,  nor 
to  any  other  officer  or  authority  except  as  provided  in  this 
chapter;  not*  shall  it  be  subject  to  the  inspection  or  supervision 
of  any  local  officer  or  board,  nor  to  any  interference  from  any 

*  So  In  the  oiiglnaL 
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such  officer  or  board,  in  any  manner  appertaining  to  its  business 
or  dealings. 

§  127.  Proceedings  against  aelinquent  corporations  —  When 
it  shall  appear  to  the  superintendent  from  an  examination  made 
bj  or  reported  to  him,  or  from  a  report  made  by  any  such  cor- 
poration pursuant  to  the  provisions  of  this  chapter,  that  it  has 
committed  any  violation  of  its  charter  or  of  law,  or  is  conducting 
its  business  and  affairs  in  an  unsafe  or  unauthorized  manner,  he 
shall,  by  an  order  under  his  hand  and  official  seal,  direct  a  dis- 
continuance of  such  illegal  and  unsafe  or  unauthorized  practices, 
and  strict  conformity  with  the  requirements  of  the  law,  and  Vkilh 
safety  and  security  in  its  transactions.  If  any  such  corporation 
shall  refuse  or  neglect  to  make  any  report  required  by  law,  or 
to  comply  with  any  such  order,  or  if  it  shall  appear  to  the 
superintendent  that  it  is  unsafe  or  inexpedient  for  it  to  coiitinue 
to  transact  business,  or  that  any  trustee  or  officer  thereof  has 
abused  his  trust  or  been  guilty  of  misconduct  or  malversation  in 
his  official  position  injurious  to  the  bank  or  to  its  depositors,  the 
superintendent  shall  report  the  facts  in  writing  to  the  attorney- 
general.  The  attorney-general  may  thereupon  bring  an  action 
or  institute  proceedings  for  the  dissolution  of  the  corporation 
or  for  the  removal  of  one  or  more  of  its  trustees,  or  for  the 
removal  of  its  corporate  powers  to  other  persons,  or  for  the  con- 
solidation and  merger  of  the  corporation  with  any  other  savings 
bank  that  may  be  willing  to  accept  of  the  trust,  or  for  such 
other  or  further  relief  or  correction  as  the  facts  reported  to  him 
may  seem  to  require.  The  court  before  which  any  such  action 
or  proceeding  shall  be  instituted  shall  have  power  to  grant  such 
orders,  and  in  its  discretion  from  time  to  time  to  modify  or 
revoke  the  same,  and  to  grant  such  relief  and  render  such  judg- 
ment as  the  facts  or  evidence  of' the  case  or  the  situation  of  the 
parties  and  the  interests  involved  shall  seem  to  require.  If  in 
such  proceedings  an  order  shall  be  granted  upon  notice  or  with- 
out notice  restraining  such  corporation  and  its  officers  from 
paying  out  or  disposing  of  any  moneys  or  property  of  or  held 
by  it,  the  superintendent  may,  and,  if  directed  by  the  <!Ourt,  shall 
take  temporary  possession  of  all  the  assets,  property  and  rights 
of  or  held  by  such  corporation,  and  hold  possession  thereof  until 
the  further  order  of  the  court.  If  from  any  such  examination 
or  report,  the  superintendent  shall  conclude  that  any  such 
savings  bank  is  Insolvent,  and  in  an  unsafe  condition  to  transact 
business,  he  may  forthwith  take  possession  of  its  proi>erty  and 
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buBinesg  and  retain  such  possession  until  the  termination  of  the 
action  or  proceeding  instituted  by  the  attornej-generaL  [Thus 
am.  by  L.  1895,  c&.  930,  talcing  efectj  June  5,  1895.] 

§  128.  Examination  of  vouchers  and  assets  by  trustees. — 
The  trustees  of  every  savings  bank,  by  a  committee  of  not  less 
than  three  of  their  number,  on  or  before  the  first 
days  of  January  and  July  in  each  year,  shall  t  loroughly 
examine  the  books,  vouchers  and  assets  of  such  Siiviugs 
bank,  and  its  affairs  generally.  The  statement  or  schedule 
of  assets  and  liabilities  reported  to  the  sui^erintendent 
of  banks  for  the  first  of  January  and  July  in  each  year  shall 
be  based  upon  such  examination,  and  shall  be  verified  by  the 
oath  of  a  majority  of  the  trustees  making  it;  and  the  trustees 
of  any  savings  bank  may  require  such  examination  at  such  other 
times  as  they  shall  prescribe.  The  trustees  shall,  as  often  as 
once  in  each  six  months  during  each  year,  cause  to  be  taken  an 
accurate  balance  of  their  depositors'  ledgers,  and  in  their  semi- 
annual report  to  the  superintendent  they  shall  state  the  fact  that 
such  balance  has  been  taken,  and  the  discrepancies,  if  any,  exist- 
ing between  the  amount  due  depositors,  as  shown  by  such  bal- 
ance, and  the  amount  so  due  as  shown  by  the  general  ledger. 

§  129.  Expenses  to  be  paid. —  For  the  purpose  of  defraying 
the  expenses  incurred  in  the  performance  by  the  superintendent 
of  the  duties  imposed  upon  him  with  respect  to  savings  banks, 
other  than  the  examinations  thereof,  each  such  corporation  shall 
annually  pay  five  dollars  into  the  treasury  of  the  state,  and  the 
residue  of  such  expenses  to  be  apportioned  among  them  by  the 
superintendent  shall  be  paid  into  the  treasury  of  the  state  by 
savings  banks  whose  deposits  exceed  one  hundred  thousand 
dollars,  in  proportion  to  the  amount  of  assets  severally  held  and 
reported  by  them.  If  any  savings  bank  shall,  after  due  notice, 
refuse  or  neglect  for  thirty  days  to  pay  its  allotted  share  of  such 
charges,  the  superintendent  shall  report  the  fact  to  the  attorney- 
general,  who  may  maintain  an  action  in  the  name  of  the  people 
against  such  corporation  for  the  recovery  of  such  charges,  and 
the  same,  when  recovered,  shall  be  paid  into  the  treasury  of  the 
state. 

§  130.  Debts  due  savings  banks  from  insolvent  banks  pre- 
ferred. —  All  the  property  of  any  bank*  or  trust  company  which 
shall  become  insolvent,  shall,  after  providing  for  the  payment 
of  its  circulating  notes,  if  it  has  any,  be  applied  by  the  trustees, 

'Includes imtioiial banks,  Elmlm  Savings  Bank  v^Davls,  142 N.  Y.  BflO. 
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assignees  or  receiver  thereof  in  the  first  place,  to  the  payment 
in  full  of  any  sum  or  sums  of  money  deposited  therewith  by  any 
savings  bank,  but  not  to  an  amount  exceeding  that  authorized 
to  be  so  deposited  by  the  provisions  of  this  chapter,  and  subject 
to  any  other  preference  provided  for  In  the  charter  of  any  such 
trust  company. 

§  131.  Advertisemeats  of  utuuthorized  savings  banks  pro- 
hibited. —  No  bank,  banking  association,  individual  banker, 
firm,  association,  corporation,  person  or  persons  shall  advertise 
or  put  forth  a  sign  as  a  savings  bank,  or  in  any  way  solicit  or 
receive  deposits  as  a  savings  bank.  Any  bank,  banking  associa- 
tion, individual  banker,  firm,  association,  corporation,  person  or 
persons  violating  this  provision  shall  forfeit  to  the  people  of  the 
state  for  every  offense  the  sum  of  one  hundred  dollars  for  every 
day  such  offense  shall  be  continued. 

§  132.  Charters  to  be  conformed  to  this  chapter. —  The 
powers,  privileges  and  duties,  and  all  restrictions,  conferred  or 
imposed  upon  any  savings  bank  by  whatever  name  known,  by 
its  charter  or  act  of  incorporation,  are  hereby  abridged,  enlarged 
or  modified,  as  each  particular  cas*  may  require,  in  such  manner 
that  every  such  charter  or  act  of  incorporation  shall  be  made  to 
conformt  to  the  provisions  of  this  chapter  in  relation  thereto, 
and  to  such  amendments  thereof  as  may  be  hereafter  made. 
Every  such  savings  bank  shall  possess  the  powers,  rights  and 
privileges,  and  be  subject  to  the  duties,  restrictions  and  liabili- 
ties, conferred  and  imposed  by  this  chapter,  notwithstanding 
anything  to  the  contrary  in  their  respective  charters  or  acts  of 
incorporation.  The  legality  of  investments  heretofore  made,  or 
to*  transactions  heretofore  had,  pursuant  to  any  provisions  of 
law  in  force  when  such  investments  were  made  or  transactions 
had,  shall  not  be  affected  by  the  provisions  of  this  chapter,  nor 
shall  such  provisions  require  the  change  of  investments  for  those 
named  in  this  chapter,  except  as  the  same  can  be  done  gradually 
by  the  sale  or  redemption  of  the  securities  so  invested  in,  in 
such  manner  as  to  prevent  loss  or  embarrassment  in  the  business 
of  such  savings  bank,  or  unnecessary  loss  or  injury  to  the  bor- 
rowers on  such  securities. 


*  So  In  the  original. 

t  Charters  must  be  uniform,  Const.,  article  8, 1 4,  ante,  p.  74. 
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§  133.  Savings  bank  voluntarily  closed.—  If  the  director*  of 
any  solvent  savings  bank  shall  deem  it  necessary  or  expedient 
to  close  the  business  of  such  corporation,  they  may,  by  the  aflBrm- 
ative  vote  of  not  less  than  two-thirds  of  the  whole  number  of 
trustees,  at  a  meeting  to  be  called  for  that  purpose,  of  which  all 
the  trustees  shall  have  notice,  declare  by  resolution  their  de- 
termination to  close  such  business  and  to  pay  the  moneys  due 
depositors  and  creditors  and  to  surrender  the  corporate  fran- 
chise. The  vote  on  such  resolution  shall  be  taken  by  ayes  and 
noes  and  the  resolution  and  the  vote  thereon  shall  be  recorded 
in  the  minutes  of  the  board  of  trustees.  A  copy  of  the  record 
of  such  proceedings  certified  by  the  president  and  secretary  of 
the  corporation  shall  be  filed  in  the  banking  department.  The 
trustees  shall  thereupon  give  notice  to  all  the  depositors  and 
creditors  of  the  adoption  of  such  resolution  by  publication 
thereof  in  a  newspaper  or  newspapers  most  likely  to  give  the 
same  proper  publicity,  and  by  written  or  printed  notice  person- 
ally served  upon  or  mailed  to  every  depositor  and  creditor  of 
such  savings  bank  at  their  last  known  residence,  postage  prepaid. 

§  134.  When  dissolution  effected.  —  When  the  trustees  of 
any  such  savings  bank  shall  have  paid  the  sums  due  respectively 
to  all  the  depositors  and  creditors  who  claim  their  deposits,  or 
the  money  due,  the  trustees  shall  make  a  transcript  or  state- 
ment from  the  books  of  the  savings  bank  of  the  names  of  all 
the  depositors  and  creditors  who  do  not  claim  or  have  not 
received  the  balance  of  their  credit  or  due  them,  and  of  the 
sums  due  them  respectively,  and  shall  file  such  transcript  in 
the  banking  department,  and  pay  over  and  transfer  all  such 
unclaimed  and  unpaid  deposits,  credits  and  moneys  to  the  super- 
intendent of  banks.  The  trustees  shall  then  report  their  pro- 
ceedings duly  verified  to  the  supreme  court,  and  upon  such 
report  and  the  petition  of  the  trustees  and  upon  notice  to  the 
attorney-general  and  the  superintendent,  and  such  other  notice 
as  the  court  may  deem  necessary,  the  court  shall  adjudge  the 
franchise  surrendered  and  the  existence  of  the  corporation 
terminated. 

§  135.  Deposit  of  unclaimed  moneys.  —  The  superintendent 
shall  receive  the  moneys  so  deposited  with  him  by  the  trustees 
of  any  solvent  savings  bank  voluntarily  closing  its  business, 
and  all  moneys  which  may  be  deposited  with  him  by  the  receiv- 

•  So  in  the  orlginaL 
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era  of  insolvent  savings  banks  pursuant  to  the  provisions  of 
any  law  or  the  order  of  any  court,  and  shall  give  a  receipt 
therefor,  and  forthwith  deposit  the  same  in  some  solvent  sav- 
ings bank  or  savings  banks  to  the  credit  of  the  superintendent 
of  banks  in  his  name  of  oflBce,  in  trust  for  the  depositors  and 
creditors  of  the  closed  savings  bank  from  which  they  were 
received.  The  superintendent  shall  report  to  the  legislature 
annually  in  his  report  the  names  of  such  cloeed  savings  banks 
and  the  sums  of  unclaimed  and  unpaid  deposits  to  the  credit 
of  each  of  them   respectively. 

The  superintendent  may  pay  over  to  the  persons  respectively 
entitled  thereto  the  moneys  so  held  by  him  upon  being  furnished 
with  satisfactory  evidence  of  their  right  to  the  same.  In  cases 
of  doubt  or  of  conflicting  claims  he  may  require  an  order  of  the 
supreme  court  authorizing  and  directing  the  payment  thereof. 
He  may  apply  the  interest  earned  by  the  moneys  so  held  by  him 
towards  defraying  the  expenses  in  the  payment  and  distribution 
of  such  unclaimed  dividends  to  the  depositors  and  creditors 
entitled  to  receive  the  same,  and  he  shall  include,  in  his  annual 
report  to  the  legislature,  a  statement  of  the  amount  of  interest 
earned  by  such  unclaimed  dividends. 

ARTICLE  IV. 

Tbtjst  COMPAIiriSS. 
Section  150.  Incorporation. 

151.  Previous  notice  of  intention  to  be  given. 

152.  When  superintendent  shall  file  certificate. 

153.  Examination  by  and  certificate  of  superintendent 

154.  Capital  must  be  paid  in  cash. 

155.  List  of  stockholders  to  be  furnished  to  superintendent 

156.  Powers  of  corporation. 

157.  May  be  administrator,  guardian  or  trustee. 

158.  No  security  required;  trust  fund  debts  preferred. 

159.  Investments  of  capital  and  deposits. 

160.  Interest  and  accumulations. 

161.  Directors. 

162.  Liability  of  stockholders  and  directors. 

163.  Powers  of  specially  chartered  trust  companies. 

§  150.  Incorporation.— Thirteen  or  more  persons  may  form 
a  corporation  to  be  known  as  a  trust  company.  Such  persons 
shall  under  their  hands  and  seals  execute  and  acknowledge  an 
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organization  certificate  in  duplicate,  which    shall    specifically 
state: 

1.  The  name  by  which  the  corporation  shall  be  known. 

2.  The  place  where  its  business  it*  to  be  transacted. 

3.  The  amount  of  its  capital  stock,  and  the  number  of  shares 
into  which  the  same  is  to  be  divided. 

4.  The  name,  residence  and  post-office  address  of  each  member 
of  the  corporation. 

5.  The  term  of  its  existence,  not  exceeding  fifty  years. 

6.  A  declaration  that  each  member  of  the  corporation  will 
accept  the  responsibilities  and  faithfully  discharge  the  duties 
of  a  director  therein,  if  elected  to  act  as  such,  when  authorized 
by  the  provisions  of  this  chapter. 

Such  certificate  shall  within  sixty  days  after  its  acknowledg- 
ment be  filed,  one  in  the  office  of  the  county  clerk  of  the  county 
wherein  such  trust  company  is  proposed  to  be  located,  and  one 
in  the  office  of  the  superintendent  of  banks  of  the  state.  The 
capital  stock  of  any  such  corporation  must  be  at  least  five 
hundred  thousand  dollars;  provided,  however,  that  a  corporation 
with  a  capital  of  not  less  than  two  hundred  thousand  dollars 
may  be  organized  in  any  city  containing  more  than  one  hundred 
thousand  inhabitants  and  less  than  two  hundred  and  fifty 
thousand  inhabitants,  and  a  corporation  may  be  organized  with 
a  capital  of  not  less  than  one  hundred  and  fifty  thousand  dollars 
in  any  city  containing  more  than  twenty-five  thousand  inhabit- 
ants and  less  than  one  hundred  thousand  inhabitants,  and  with 
a  capital  of  at  least  one  hundred  thousand  dollars  in  a  city 
or  town  the  population  of  which  does  not  exceed  twenty-five 
thousand,  the  number  of  inhabitants  in  each  case  to  be  ascer- 
tained or  determined  by  the  last  federal  or  state  enumeration. 
[Tktis  am.  by  L.  1893,  ch.  314.] 

[Signers  of  certificate  must  all  be  of  full  age,  two-thirds  of  them 
citizens  of  United  States,  and  one  a  resident  of  this  state,  Gen.  Corp.  L., 
f  4.  Form  of  acknowledgment,  what  ofQeers  may  take,  Stat  Const.  L., 
f  15,  and  note,  ante,  p.  113.  Name  must  not  resemble  name  of  existing 
corporatloia.  Gen.  Corp.  L.,  §  6.  Certificate  may  provide  for  preferred 
stock,  Stock  Corp.  L.,  §  47;  for  cumulative  voting  at  elections  of  directors, 
Gen.  Corp.  L„  §  20,  and  may  contain  any  provision  for  regulation  of 
business,  etc.,  which  does  not  exempt  directors  or  stockholders  from 
obligation  or  duty  imposed  by  law,  Gen.  Corp.  L.,  §  10.  After  Incorpora- 
tion, name  may  be  changed,  Clv.   Code,   §§  2411-18;   location  may  be 

*  So  in  tbe  orig  baI. 
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changed,  $  29,  ante;  amount  of  capital  stock  and  number  of  shares  may 
be  Increased  or  reduced,  Stock  Corp.  L.,  {§  44-6,  56;  its  existence  may  be 
extended,  Gen.  Corp.  L.,  §  32.] 

§  151.  Previous  notice  of  intention  to  be  given -— Before 
filing  the  organization  certificate,  a  notice  of  intention  to  organ- 
ize such  trust  company  shall  be  published  at  least  once  a  week 
for  four  weeks  in  a  newspaper  to  be  designated  by  the  superin- 
tendent of  banks  published  in  the  city  or  town  where  such  trust 
company  is  proposed  to  be  located.  Such  notice  shall  specify 
the  names  of  the  proposed  corporators,  the  name  of  the  proposed 
corporation  and  the  location  of  the  same  as  set  forth  in  such 
organization  certificate.  If  there  is  any  trust  company  or  trust 
companies  organized  and  doing  business  in  such  city,  a  copy  of 
such  notice  shall  also  be  sent  to  each  trust  company  so  organ- 
ized and  doing  business  at  least  fifteen  days  before  the  filing  of 
the  organization  certificate.    [Thtis  am.  by  L.  1893,  ch.  313.] 

§  152.  When  superintendent  shall  file  certificate.  —  Upon 
the  receipt  of  aHy  such  organization  certificate  at  the  oflSce  of 
the  superintendent,  if  it  shall  not  be  in  form  and  substance,  or 
duly  and  properly  acknowledged,  as  required  by  this  article,  or 
shall  not  be  accompanied  by  evidence  satisfactory  to  the  super- 
intendent of  the  publication  and  service  in  good  faith  according 
to  the  intent  and  purpose  of  this  chapter  of  the  notice  required 
by  this  article,  the  superintendent  shall  refuse  to  file  such  certifi- 
cate, until  it  shall  be  amended  in  conformity  to  the  provisions  of 
this  article.  If  such  certificate  is  in  due  form  and  duly 
executed  according  to  the  provisions  of  this  article,  and  is  ac- 
companied by  evidence  satisfactory  to  the  superintendent  of  the 
proper  publication  and  service  in  good  faith  of  such  notice,  he 
shall  forthwith  indorse  the  same  over  his  official  signature,  "  filed 
for  examination,'^  with  the  date  of  such  indorsement. 

§  163.  Examination  by  and  certificate  of  superintendent. 
When  such  certificate  shall  have  been  filed,  the  superintendent 
shall  ascertain  from  the  best  sources  of  information  at  his  com- 
mand whether  the  general  fitness  for  the  discharge  of  the  duties 
appertaining  to  such  a  trust  of  the  persons  named  in  the  certifi- 
cate is  such  as  to  command  the  confidence  of  the  community  in 
which  such  trust  company  is  proposed  to  be  located,  and  whether 
the  public  convenience  and  advantage  would  be  promoted  by 
such  establishment.  If  so  satisfied,  he  shall,  within  sixty  days 
after  snch  certificate  has  been  filed  by  him  for  examination, 
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issue  under  his  hand  and  official  seal  the  certifloate  of  authoriza- 
tion required  by  this  chapter  to  the  persons  named  in  such  cer- 
tificate, or  to  a  portion  of  them,  together  with  such  other  persons 
as  a  majority  of  those  named  in  such  organization  certificate 
shall  by  writing  approve,  which  certificate,  so  issued  by  him, 
shall  authorize  the  persons  named  therein  to  become  a  trust 
company  as  designated  in  the  organization  certificate,  subject 
to  the  provisions  of  this  chapter;  but  no  person  shall  be  named 
in  such  certificate  of  authorization  who  shall  not  have  duly 
made  and  acknowledged  the  declaration  prescribed  in  subdivi- 
sion six  of  section  one  hundred  and  fifty.  The  superintendent 
shall  transmit  such  certificate  of  authorization  to  the  county 
clerk  of  such  county,  who  shall  file  the  same  and  attach  it  to 
the  organization  certificate  previously  filed  by  him,  and  record 
both  certificates  in  the  book  of  records  of  incorporation,  and  the 
superintendent  shall  also  file  a  duplicate  of  such  certificate  in 
his  own  office. 

If  the  superintendent  shall  not  be  satisfied  that  the  establish- 
ment of  a  trust  company  as  proposed  in  any  organization  certifi- 
cate filed  by  him  is  expedient  and  desirable,  he  shall,  within  sixty 
days  after  the  filing  of  such  certificate  by  him,  give  notice  to  the 
county  clerk,  of  such  county  that  he  refuses  to  issue  a  certificate 
of  authorization  for  such  trust  company,  which  notice  shall  be 
forthwith  filed  by  the  county  clerk  with  the  organization  certifi- 
cate. 

§  154.  Capital  must  be  paid  in  cash. —  The  superintendent 
of  banks  shall,  before  issuing  a  certificate  of  authorization  to 
any  such  corporation,  examine,  or  cause  an  examination  to  be 
made,  in  order  to  ascertain  whether  the  requisite  capital  of  such 
corporation  has  been  paid  in  in  cash ;  and  if  it  appears  from  such 
examination  that  such  capital  has  not  been  fully  paid  in  in  cash, 
a  certificate  of  authorization  shall  not  be  granted;  and  no  such 
corporation  shall  commence  business  until  such  certificate  of 
authorization  has  been  granted. 

[To  like  eflPect,  and  also  affidavit  of  full  payment  of  capital  stock  to  be 
filed  within  one  year,  §§  12,  13,  30,  ante.] 

§  155.  List  of  stockholders  to  be  furnished  to  superin- 
tendent. —  Before  entering  upon  active  business,  every  such  cor- 
poration shall  file  with  the  superintendent  of  banks  a  list  of  its 
stockholders,  giving  the  name,  residence,  post-office  address  and 
number  of  shares  of  stock  held  by  each  of  them  respectively, 
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which  shall  be  verified  by  the  two  principal  oflBcers  of  the  cor- 
poraUon. 

[Must  commence  business  within  two  years,  or  charter  forfeited,  Gen. 
CJorp,  L.,  §  31.] 

§  156.  Powers  of  corporation.  —  Upon  the  filing  of  any  such 
certificate  of  authorization  of  a  trust  company,  the  persons 
named  therein  and  their  successors  shall  thereupon  and  thereby 
become  a  corporation  and  in  addition  to  the  powers  conferred 
by  the  general  and  stock  corporation  laws,  shall  have  power: 

1.  To  act  as  the  fiscal  or  transfer  agent  of  any  state,  munici- 
pality, body  politic  or  corporation;  and  in  such  capacity  to  re- 
ceive and  disburse  money,  and  transfer,  register  and  counter- 
sign certificates  of  stock,  bonds  or  other  evidences  of  indebted- 
ness. 

2.  To  receive  deposits  of  trust  moneys,  securities  and  other 
personal  property  from  any  person  or  corporation,  and  to  lo.'in 
money  on  real  or  personal  securities. 

3.  To  lease,  hold,  purchase  and  convey  any  and  all  real  prop- 
erty necessary  in  the  transaction  of  its  business,  or  which  the 
purposes  of  the  corporation  may  require,  or  which  it  qhall 
acquire  in  satisfaction  or  partial  satisfaction  of  debts  due  the 
corporation  under  sales,  judgments  or  mortgages,  or  in  settle- 
ment or  partial  settlement  of  debts  due  the  corporation  by  any 
of  its  debtors. 

4.  To  act  as  trustee  under  any  mortgage  or  bond  issued  by 
any  municipality,  body  politic  or  corporation,  and  accept  and 
execute  any  other  municipal  or  corporate  trust  not  inconsistent 
with  the  laws  of  this  state. 

5.  To  accept  trusts  from  and  execute  trusts  for  married 
women,  in  respect  to  their  separate  property,  and  to  be  their 
agent  in  the  management  of  such  property,  or  to  transact  any 
buFiness  in  relation  thereto. 

6.  To  act  under  the  order  or  appointment  of  any  court  of 
record  as  guardian,  receiver  or  trustee  of  the  estate  of  any 
minor,  the  annual  income  of  which  shall  not  be  less  than  one 
hundred  dollars,  and  as  depository  of  any  moneys  [mid  into 
court,  whether  for  the  benefit  of  any  such  minor  or  other  person, 
corporation  or  party. 

7.  To  take,  accept  and  execute  any  and  all  such  legal  trusts, 
duties  and  powers  in  regard  to  the  holding,  management  and 
disposition  of  any  estate,  real  or  personal,  and  the  rents  and 
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profits  thereof,  or  the  sale  thereof,  as  may  be  granted  or  con- 
fided to  it  by  any  court  of  record,  or  by  any  person,  corpiiration, 
municipality  or  other  authority;  and  it  shall  be  accoun liable  to 
all  parties  in  interest  for  the  faithful  discharge  of  every  such 
trust,  duty  or  power  which  it  may  so  accept. 

8.  To  take,  accept  and  execute  any  and  all  such  trusts  and  powers 
of  whatever  nature  or  description  ai^  may  be  conferred  upon  or 
intrusted  or  committed  to  it  by  any  person  or  persona,  or  any 
body  politic,  corporation  or  other  authority,  by  grant,  assi{»n- 
ment,  transfer,  devise,  bequest  or  otherwise,  or  which  may  be 
intrusted  or  committed  or  transferred  to  it  or  vested  in  it  by 
order  of  any  court  of  record,  or  any  surrogate,  and  to  receive 
and  take  and  hold  any  property  or  estate,  real  or  i^ersonaJ, 
which  may  be  the  subject  of  any  such  trust 

9.  To  purchase,  invest  in,  and  sell  stocks,  bills  of  exchange, 
bonds  and  mortgages  and  other  securities;  and  when  moneys, 
or  securities  for  moneys  are  borrowed  or  received  on  deposit,  or 
for  investment,  the  bonds  or  obligations  of  the  company  may  be 
given  therefor,  but  it  shall  have  no  right  to  issue  bills  to  cir- 
culate as  money. 

10  To  be  appointed  and  to  accept  the  appointment  of  executor 
of  or  trustee  under  the  last  will  and  testament,  or  administrator 
with  or  without  the  will  annexed,  of  the  estate  of  any  deceased 
person,  and  to  be  appointed  and  to  act  as  the  committee  of  the 
estates  of  lunatics,  idiots,  persons  of  unsound  mind  and  habitual 
drunkards. 

11.  To  exercise  the  powers  conferred  on  individual  l/unks  and 
bankers  by  section  fifty-five  of  this  act,  subject  to  the  restric- 
tions contained  in  said  section. 

No  such  corporations  shall  have  any  right  or  power  to  make 
any  contract,  or  to  accept  or  execute  any  trust  whatever,  which 
It  w^ould  not  be  lawful  for  any  individual  to  make,  accept  or 
execute.  Xo  loan  shall  be  made  by  any  such  corporation, 
directly  or  indirectly,  to  any  director  or  officer  thereof.  No  such 
corporation  shall  transact  its  ordinary  business' by  branch  office 
in  any  city  not  named  in  its  certificate  of  incorporation  or 
charter  as  the  place  where  its  business  is  to  be  transacted. 
[Thvs  am.  by  L.  1893,  ch.  696.] 

fSpecial  powers  of  certain  trust  companies  In  Brie  county,  L.  1803,  ch. 
387.1 
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s  157.  May  be  administrator^  guardian  or  trustee.  —When 
zjxj  such  corporation  is  appointed  executor  in  any  last  will  op 
testament,  the  court  or  officer  authorized  to  grant  letters  testa- 
mentary, in  this  state  shall,  upon  the  proper  application,  grant 
letters  testamentary  thereon  to  such  corporation.  When  appli- 
cation is  made  to  any  court  or  officer  having  authority  to  grant 
letters  of  administration  with  the  will  annexed  upon  the  estate 
of  any  deceased  person,  and  there  is  no  person  entitled  to  such 
letters  who  is  qualified,  competent,  willing  and  able  to  accept 
such  administration,  such  court  or  officer  may  at  the  request 
of  any  party  interested  in  the  estate,  grant  such  letters  of 
administration  with  the  will  annexed,  to  any  such  corporation. 
Any  court  or  officer  having  authority  to  grant  letters  of  guardian- 
ship of  any  infant^  the  annual  income  of  whose  estate  exceeds 
one  hundred  dollars^  may,  upon  the  same  application  as  is  re- 
quired by  law  for  the  appointment  of  a  guardian  of  such  infant, 
appoint  any  such  corporation  as  guardian  of  the  estate  of  such 
Infant 

Any  court  having  jurisdiction  to  appoint  a  trustee,  guardian, 
receiver  or  committee  of  the  estate  of  a  lunatic,  idiot  or  habitual 
drunkard,  or  to  make  any  fiduciary  appointment,  may  appoint 
any  such  corporation  to  be  such  trustee,  guardian,  receiver  or 
committee  or  to  act  in  any  other  fiduciary  capacity. 

Every  court  into  which  moneys  may  be  paid  by  parties,  or 
be  brought  by  order  or  judgment,  may,  by  order,  direct  the 
same  to  be  deposited  with  any  such  corporation. 

§  158.  No  security  required ;  trust  fund  debts  preferred. — 
No  bond  or  other  security,  except  as  hereinafter  provided,  shall 
be  required  from  any  such  corporation  for  or  in  respect  to  any 
trust,  nor  when  appointed  executor,  administrator,  guardian, 
trustee,  receiver,  committee  or  depositary.  All  investments  of 
money  received  by  any  such  corporation  in  either  of  such  char- 
acters shall  be  at  its  sole  risk,  and  for  all  losses  of  such  money 
the  capital  stock,  property  and  effects  of  the  corporation  shall 
be  absolutely  liable,  unless  the  investments  are  such  as  the 
courts  recognize  as  proper  when  made  by  an  individual  acting 
as  trustee,  executor^  administrator,  guardian,  receiver,  com- 
mittee or  depositary,  or  such  as  are  permitted  in  and  by  the 
mscrument  or  words  creating  or  defining  the  trust.  If  dis- 
solved by  the  legi&latnre,  op  the  court,  or  otherwise,  the  debts 
due  from  th^  corporation  as  such  executor,  administrator, 
^  189 
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guardian,  trustee,  xjommittee  ar  depositary,  shall  have  the  prefer- 
ence. The  court  or  officer  making  such  appointment,  may,  upon 
proper  application,  require  any  corporation  which  shall  have 
been  so  appointed,  to  give  such  security  as  to  the  court  or 
officer  shall  seem  proper,  or  upon  failure  of  such  corporation 
to  give  security  as  required,  to  remove  such  corporation  from 
and  to  revoke  such  appointment.  Such  court  or  officer  may 
make  orders  respecting  such  trusts  and  require  the  corporation 
to  render  all  accounts  which  such  court  or  officer  might  law- 
fully require  if  such  executor,  administrator,  guardian,  trustee, 
receiver,  committee  or  depositary  were  a  natural  person.  [Thus 
am.  by  L.  1893,  ch,  696.] 

§  159.  Investments  of  capital  and  deposits. —  The  capital  of 
every  such  corporation  shall  be  invested  in  bonds  and  mort- 
gages on  unincumbered  real  property  in  this  state  worth  at 
least  double  the  amount  loaned  thereon  or  in  the  stocks  or 
bonds  of  this  state,  or  of  the  United  States,  or  of  any  county 
or  incorporated  city  of  this  state  duly  authorized  by  law  to  be 
issued. 

The  moneys  received  by  any  such  corporation  in  trust  may 
be  invested  in  its  discretion  in  the  securities  of  the  same  kind 
in  which  its  capital  is  required  to  be  invested,  or  in  the  stocks 
or  bonds  of  any  state  of  the  United  States,  or  in  such  real 
or  personal  securities-  as  it  may  deem  proper.  No  such  corpo- 
ration shall  hold  stock  in  any  private  corporation  to  an  amount 
in  excess  of  ten  per  cent  of  the  capital  of  the  corporation 
holding  such  stock. 

§  160.  Interest  and  accumulations.  —  On  all  sums  of  money 
not  less  than  one  hundred  dollars  which  shall  be  collected  and 
received  by  such  corporation  acting  as  executor,  administrator, 
guardian,  trustee,  receiver  or  committee  under  the  appointment 
of  any  court  or  officer,  or  in  any  fiduciary  capacity  under  such 
appointment,  or  as  a  depositary  of  moneys  paid  into  court, 
interest  shall  be  allowed  by  such  corporation  not  less  than  the 
rate  of  two  per  cent  per  annum  until  the  moneys  so  received 
«hall  be  duly  expended  or  distributed.  If  such  interest  moneys, 
or  any  part  thereof,  shall  not  annually  be  expended  or  dis- 
tributed pursuant  to  the  terms  or  pro\isions  of  the  trust  under 
which  such  moneys  are  held,  the  amount  thereof  not  so  ex- 
pended or  distributed  shall  be  accumulated  by  such  corporation 
for  the  benefit  of  the  parties  interested  in  such  trust  fund,  and 
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shall  be  added  to  the  principal  to  constitute  a  new  principal, 
upon  which  interest  shall  thereafter  be  computed. 

§  161.  Directors.—  The  affairs  of  every  such  corporation  shall 
be  managed  and  its  corporate  powers  exercised  by  a  board  of 
directors  of  such  number,  not  less  than  thirteen  nor  more  than 
twenty-four,  as  shall,  from  time  to  time,  be  prescribed  in  its 
by-laws.  No  person  can  be  director  who  is  not  the  holder  of 
at  least  ten  shares  of  the  capital  stock  of  the  corporation.  The 
persons  named  in  the  organization  certificate,  or  such  of  them 
respectively  as  shall  become  holders  of  at  least  ten  shares  of 
such  stock,  shall  constitute  the  first  board  of  directors,  and 
may  add  to  their  number  not  exceeding  the  limit  of  twenty- 
four,  and  shall  severally  continue  in  oflfice  until  others  are 
elected  to  fill  their  respective  places.  Within  six  months  from 
the  time  when  such  corporation  shall  commence  business,  the 
first  board  of  directors  shall  classify  themselves  by  lot  into 
three  classes,  as  nearly  equal  as  may  be.  The  term  of  .office 
of  the  first  class  shall  expire  on  the  third  Wednesday  of  January 
next  following  such  classification;  the  term  of  office  of  the 
second  class  shall  expire  one  year  thereafter;  and  the  term 
of  the  office  of  the  third  class  shall  expire  two  years  thereafter. 
At  or  before  the  expiration  of  the  term  of  the  first  class,  and 
annually  thereafter,  a  number  of  directors  shall  be  elected 
equal  to  the  number  of  directors  whose  term  will  then  expire 
who  shaU  hold  their  offices  for  three  years  or  until  their  suc- 
cessors are  elected. 

Such  election  shall  be  held  at  the  office  of  the  corporation 
and  at  such  tinxe  and  upon  such  public  notice  not  less  than 
ten  days,  by  advertisement  in  at  least  one  newspaper  approved 
by  the  superintendent  of  banks  published  in  the  city  where 
such  corporation  is  located,  as  shall  be  prescribed  in  the  by-laws. 

In  case  of  failure  to  elect  any  director  on  the  day  named,  the 
directors  whose  terms  of  office  do  not  that  year  expire,  may 
proceed  to  elect  a  number  of  directors  equal  to  the  number 
in  the  class  whose  term  that  year  expires,  or  such  number  as 
may  have  failed  of  re-election.  The  persons  so  elected,  together 
with  the  directors  whose  terms  of  office  shall  not  that  year 
expire,  shall  constitute  the  board  of  directors  until  another 
election  shall  be  held  according  to  law.  Vacancies  occurring  in 
the  intervals  of  elections  shall  be  filled  by  the  board. 

[Q^Olflcations  and  elections  of  directors,  Gen.  Corp.  L.,  §§  11,  20-27,  29; 
Stock  Corp.  Ia,  19  20,  28.] 
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§  162.  Liability  of  stockholders  and  directors.  —  If  default 
shall  be  made  in  the  payment  of  any  debt  or  liability'  contracted 
by  any  such  corporation,  the  stockholders  thereof  shall  be  indi- 
vidually responsible,  equally  and  ratably,  for  the  then  existing 
debts  of  the  corporation,  but  no  stockholder  shjill  bt  liable  for 
the  debts  of  the  coi^poration  to  an  amount  exceeding  the  par 
ralue  of  the  respective  shares  of  stock  by  him  held  in  such 
corporation  at  the  time  of  such  default. 

For  all  losses  of  money  which  the  capital  stock  shall  not  be 
sufficient  to  satisfy,  the  directors  shall  be  responsible  in  the 
same  manner  and  to  the  same  extent  that  directors  are  now 
responsible  in  law  or  equity. 

[Stockhalders'  liability  under  this  section  is  subject  to  limitation  In 
Stock  Corp.  L.,  §  55,  Hirshfield  v.  Bopp,  145  N.  Y.  84.] 

§  163.  Powers  of  specially  chartered  trust  companies. — 
Every  trust  company  incorporated  by  a  special  law  shall  possess 
the  powers  of  trust  companies  incorporated  under  this  chapter 
and  shall  be  subject  to  such  provisions  of  this  chapter  as  are  not 
inconsistent  with  the  special  laws  relating  to  such  specially 
chaiiiered  company. 

ARTICLE  V* 

§  170.*  Any  fifteen  or  more  persons  of  full  age  and  residents  of 
the  state  of  Xew  York,  may  form  an  association  as  provided  in 
this  act.  All  associations  formed  under  the  provisions  hereof 
shall  be  known  as  co-operative  savings  and  loan  associations; 
and  the  name  of  every  association  so  formed  shall  contain  as 
a  part  thereof  the  words  "  co-operative  savings  and  loan  associa- 
tion." 

§  171.*  The  object  and  purpose  of  such  associations  shall  be 
to  encourage  industry,  frugality,  home-building  and  savings 
among  its  members;  the  accumulation  of  savings,  the  loaning  of 
such  accumulations  to  its  members  and  the  repayment  to  each 
member  of  his  savings  when  they  have  accumulated  to  a  certain 
sum,  or  at  any  time  when  he  shall  desire  the  same,  or  the  asso- 
ciation shall  desire  to  repay  the  same. 

§  172.*  Said  association  shall  become  incorporated  by  the  said 
fifteen  or  more  persons  making,  signing  and  acknowledging,  in 
the  manner  and  form  prescribed  for  the  acknowledgment  of 
deeds  in  this  state,  a  certificate,  wherein  shall  be  stated  the  name 

«  This  entire  article  5,  H  170-96,  thus  am.  by  L.  1894,'ch.  70S. 
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i>f  Bald  association;  that  the  association  is  formed  under  and  for 
the  purpose  prescribed  in  this  act;  the  town,  village  or  city  where 
the  association  is  located  within  this  state.  When  made  as 
aforesaid,  said  certificate  shall  be  filed  and  recorded  in  the  office 
of  the  superintendent  of  banks,  and  upon  said  certificate  being 
so  filed  and  recorded,  the  superintendent  of  banks  shall  upon  the 
payment  of  a  fee  of  one  dollar  therefor,  issue  a  certificate,  in 
proper  and  suitable  form,  declaring  the  facts  contained  in  said 
original  certificate,  and  the  filing  and  recording  thereof  in  his 
office,  and  which  latter  certificate  shall  thereupon  be  recorded 
in  the  county  clerk's  office  of  the  county  where  said  association 
is  located;  and  upon  the  same  being  so  recorded,  the  persons 
named  in  the  certificate  first  above  mentioned,  their  associates 
and  successors  shall  become  u  corporate  body  with  power  to 
adopt  by-laws  relating  to  the  manner  of  conducting  their  busi- 
ness not  inconsistent  with  the  provisions  of  this  act.  A  copy  of 
which  by-laws  and  all  subsequent  amendments  thereof  shall  be 
filed  with  the  superintendent  of  banks  within  thirty  days  of 
their  adoption. 

§  173.*  The  officers  of  the  association  shall  consist  of  a  board 
of  directors  of  not  less  than  thirteen  members,  including  therein 
a  president,  vice-president,  secretary  and  treasurer.  Said  last 
named  officers  shall  be  elected  annually  by  the  shareholders  or 
by  and  from  the  board  of  directors,  and  the  other  members  of 
the  board,  or  not  less  than  one-third  thereof,  shall  be  elected 
annually,  as  the  by-laws  shall  determine.  Other  officers  may  be 
authorized  by  the  by-laws,  subject  to  the  restrictions  hereinafter 
contained.  The  duties  and  compensation  of  the  officers,  their 
terms  of  office,  the  time  of  their  election,  the  manner  of  filling 
vacancies,  the  time  of  the  periodical  meetings  of  the  officers  and 
shareholders,  the  manner  of  calling  special  meetings  and  the 
manner  of  voting,  shall  be  determined  by  the  by-laws,  except  that 
the  board  of  directors  shall  fix  each  year  the  compensation  of  the 
secretary  and  treasurer,  unless  otherwise  deteimined  by  the 
by-laws;  and  provided,  further,  that  no  officer,  agent  or  other 
person  shall  receive  compensation  by  salary,  fees,  expenses  or 
otherwise  for  soliciting  the  sale  of  shares  of  the  association  to 
any  person  or  persons.  All  officers  named  in  this  act  shall  hold 
office  until  their  successors  are  duly  elected  and  assume  the 
duties  of  their  offices.  No  association  shall  expire  from  noglect 
to  elect  officers  at  the  time  prescribed  in  its  by-laws. 

«  This  entire  wtiole  8,  H 17C-95,  thus  am.  by  L.  1891,  ch.  706. 
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§  174.*  The  capital  of  said  aBsociation  shall  consist  of  the 
accumulated  savings  of  its  members  which  it  holds^  and  shall 
be  divided  into  shares  of  a  matured  value  of  not  less  than  fifty 
dollars  nor  more  than  two  hundred  and  flft^  dollars,  as  shall 
be  fixed  by  the  by-laws.  The  shares  shall  be  issued  in  series, 
or  at  any  time  as  the  by-laws  shall  determine.  No  shares  of  a 
prior  series  shall  be  issued  after  the  issuing  of  shares  in  a  new 
series  when  issued  upon  the  serial  plan,  except  additional  shares 
to  a  borrowing  member  to  complete  a  loan.  Shares  which  have 
not  been  pledged  as  a  security  for  the  payment  of  a  loan  shalJ  be 
called  "free  shares."  Shares  that  have  been  so  pledged  shall 
be  called  "pledged  shares."  Each  association  shall  doiermine 
by  its  by-laws  the  number  of  shares  that  may  be  held  by  one 
piTson. 

§  175.*  Regular  payments  made  to  the  association  upon  shares 
shall  be  called  "  dues."  At  or  before  each  stated  meeting  of  the 
board  of  directors,  or  at  any  stated  meeting  for  receiving  dues, 
each  shareholder  shall  pay  to  the  board,  or  a  committee  thereof, 
or  some  officer  of  the  association,  as  designated  by  the  by-laws, 
upon  each  share  held  by  him,  such  amount  of '  dues  as  the 
by-laws  require  until  the  share  of  stock  reaches  its  matured 
value,  or  is  withdrawn,  canceled  or  forfeited.  Payment  of  dues 
on  shares  in  each  series  shall  commence  from  the  time  that 
shares  began  to  be  issued  in  such  series,  when  issued  upon  the 
serial  plan,  and,  when  not  issued  in  series,  from  the  date  of 
issuing.  The  association  shall  have  the  power  to  impose  and 
collect  a  fine  from  each  shareholder  for  every  neglect  or  refusal 
to  make  his  payment  of  dues,  interest  or  premiums  when  due, 
in  such  sums  and  in  such  manner  as  its  by-laws  determine.  The 
association  shall  also  have  power  to  charge  an  entrance  fee  upon 
each  share  issued,  not  exceeding  twenty-five  cents  on  each  share, 
or,  in  lieu  thereof,  a  membership  fee  not  exceeding  one  dollar. 
Payments  of  dues,  interest  or  premium  may  be  made  in  advance, 
but  no  association  shall  allow  interest  on  such  advance  pay- 
ments at  a  greater  rate  than  six  ger  centum  per  annum,  nor  for 
a  longer  period  than  one  year.*^ 

§  176.*  The  accumulations  upon  free  shares  may  be  withdrawn, 
and  the  shares  canceled,  after  one  month's  written  notice  of  such 
intention,  filed  with  the  secretary  at  or  before  a  stated  meeting 
of  the  board,  but  the  directors  may  waive  such  one  month's 
notice.    If  filed  before  such  meeting  the  one  month's  notice  shall 

*  This  entire  article  5,  ($  170>95,  thus  am.  by  L.  1864,  ch.  705. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1111 

L.  1892,  oh.  689.  Ch.  87,  G.  L.  §§  177,  178. 

not  be  deemed  to  have  commenced  until  the  first  regular  meeting 
after  the  filing.  The  withdrawing  shareholder  shall  be  paid  the 
amount  of  the  withdrawal  value  of  his  accumulations,  as  deter- 
mined under  the  bj-laws,  at  the  last  distribution  of  profits  before 
the  notice  of  withdrawal,  together  with  all  dues  paid  since  such 
distnbution,  and  with  or  without  such  interest  on  the  value  of 
the  shares  at  the  time  of  the  last  distribution,  and  on  the  dues 
thereafter  paid,  as  the  by-laws  shall  determine,  less  any  fines 
unpaid  and  a  proportionate  share  of  any  unadjusted  loss;  pro- 
vided, that  at  no  time  shall  more  than  one-half  the  receipts  of 
the  association,  and  when  the  association  is  indebted  upon 
matured  shares  no  more  than  one-third,  shall  be  applicable  to 
the  payment  of  withdrawing  shareholders,  without  the  consent 
of  the  board  of  directors;  and  when  the  demands  of  the  with- 
drawing shareholders  exceed  the  money  applicable  to  their  pay- 
ment, they  shall  be  paid  in  the  order  in  which  their  notices  of 
withdrawal  were  filed  with  the  secretary.  The  board  of 
directors  may,  at  their  discretion,  under  rules  made  by  them, 
retire  the  free  shares  at  any  time  after  four  years  from  the  date 
of  their  issue,  by  enforcing  withdrawals  of  the  same;  provided, 
that  the  shareholders,  whose  shares  are  to  be  retired,  shall  be 
determined  by  lot,  and  that  they  shall  be  paid  the  full  value  of 
their  shares,  less  all  fines  and  proportionate  part  of  any  unad- 
justed loss. 

§  177.*  When  each  free  share  reaches  its  matured  value  all 
payments  of  dues  thereon  shall  cease,  and  the  holder  thereof 
shall  be  paid  out  of  the  funds  of  the  association,  the  matured 
value  thereof  with  such  rate  of  interest  as  shall  be  determined 
by  the  by-laws,  from  the  time  the  board  of  directors  shall  de- 
clare such  shares  to  have  matured  until  paid;  but  at  no  time 
shall  more  than  one-third  of  the  receipts  of  the  association  be 
applicable  to  the  payment  of  matured  shares,  without  the  con- 
sent of  the  board  of  directors.  The  order  of  payment  of  the 
matured  shares  shall  be  determined  by  the  by-laws. 

§  178.*  At  each  stated  meeting  of  the  board  or  a  committee 
thereof,  or  other  meeting,  as  fixed  by  the  by-laws  for  the 
purpose  of  making  loans,  they  shall  offer  to  members  of  the 
association  desiring  to  borrow  all  accumulations  applicable  to 
that  purpose;  the  same  shall  be  loaned  in  sums  corresponding 
with  the  value  of  a  matured  share,  or  a  multiple  thereof,  or 
the  fractional  part  thereof.    If  there  shall  be  more  than  one 

«  This  entire  article  5,  H 170-95,  thus  am.  by  L.  1894,  ch.  705. 
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member  desiring  to  borrow,  tlie  right  to  a  loan  shall  be  deter- 
mined by  the  open  bidding  of  a  premium  upon  one  of  the  three 
plans  following,  which  each  association  shall  determine  for  itself 
by  its  by-laws,  namely: 

1.  The  "  gross  plan,"  with  or  without  "  rebates,"  as  the  by- 
laws shall  determine;  that  is,  the  premium  shall  be  bid  in  the 
form  of  a  certain  sum  per  share,  which  shall  be  paid  in  cash 
or  deducted  from  the  loan  made  to  the  successful  bidder. 

2.  The  "installment  plan;"  that  is,  the  premium  shall  be  bid 
in  the  form  of  a  certain  sum  per  share,  which  the  successful 
bidder  will  pay  at  each  regular  payment  of  interest,  in  addition 
to  the  interest  which  the  association  requires  during  the  con- 
tinuance of  his  loan. 

3.  The  "premium  interest  plan;"  that  is,  the  premium  shall 
be  bid  in  the  form  of  the  rate  of  interest  the  successful  bidder 
will  pay  upon  his  loan  during  the  continuance  thereof;  the 
association  in  this  plan  shall  determine  the  minimum  rate  of 
interest  at  which  the  bidding  shall  begin.  But  such  minimum 
rate  shall  not  exceed  the  legal  rate  of  interest 

In  all  these  plans  the  member  bidding  the  highest  premium 
shall  be  entitled  to  the  loan  upon  giving  the  security  required 
therefor,  including  the  interest  and  premium;  the  interest  and 
premiums  shall  be  payable  from  the  date  of  bidding  off  the 
loan,  unless  otherwise  ordered  by  the  by-laws,  and  in  case  the 
sale  takes  place  at  an  adjourned  or  special  meeting,  the  same 
shall  be  payable  from  the  last  preceding  regular  meeting  for 
the  loaning  of  money  unless  the  by-laws  otherwise  provide. 
Requiring  and  receiving  such  interest  and  premiums  or  any 
other  moneys  which  the  association  may  require  under  the 
provisions  of  this  act,  shall  not  be  deemed  a  violation  of  the 
usury  law.  No  member  or  members  shall  borrow  a  larger  sum 
than  shall  be  equal  to  the  matured  value  of  the  shares  held 
by  him  or  them,  nor  shall  the  association  take  security  upon 
real  estate  located  more  than  fifty  miles  from  their  principal 
office  for  the  transaction  of  their  business.  A  borrowing  mem- 
ber, for  each  share  or  fractional  part  thereof  borrowed  upon, 
shall  in  addition  to  the  dues  on  his  shares  pay  interest  and 
premium,  if  any,  on  his  loan  at  such  times  as  the  by-laws  shall 
prescribe,  until  the  shares  borrowed  upon  shall  reach  their 
matured  value  or  the  loan  is  repaid;  and  when  such  matured 
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yaiue  is  reached  the  shares  shall  cancel  the  loan  upon  them 
and  the  proper  surrenders  and  acquittances  be  made. 

§  179.*  For  every  loan  made  a  bond  secured  by  a  first  mort- 
gage on  real  estate,  or  a  second  mortgage,  when  the  first 
mortgage  was  given  to  and  is  held  by  the  association,  or  when 
said  second  mortgage  is  given  in  a  sum  suflQcient  to  cover  any 
first  mortgage  that  may  be  a  lien  on  the  property  in  addition 
to  the  sum  advanced  by  the  association,  shall  be  given,  accom- 
panied by  a  transfer  and  pledge  to  the  association  of  thfe  shares 
borrowed  upon  and  all  accumulations  that  have  or  shal!  accrue 
thereon,  as  collateral  security  for  the  repayment  of  the  loan; 
or,  in  lieu  of  the  mortgage,  the  borrower,  or  another,  may 
transfer  and  pledge  to  the  association  for  the  payment  of  the 
loan,  free  shares,  the  withdrawal  value  of  which  under  the 
by-laws  at  the  time  of  such  borrowing,  shall'  exceed  the  amount 
borrowed  and  interest  thereon  for  six  months,  and  all  fines*  that 
could  accrue  in  case  the  borrower  should  default  in  the%  payment 
of  the  dues  upon  the  shares,  borrowed  upon,  but  an  association 
may  provide  by  its  by-laws  that  it  will  not  make  stock  loans.  If 
the  borrower  neglects  to  offer  security  satisfactory  to  the  board 
of  directors,  within  the  time  provided  by  the  by-laws,  his  right 
to  the  loan  shall  be  forfeited  and  he  shall  be  charged  with 
interest  and  premium,  if  any,  for  one  month,  and  all  necessary 
expenses  incurred,  if  any,  under  the  by-laws  in  reference  to 
the  proposed  loan.  All  bonds  and  mortgages  given  to  the 
association  shall  be  deemed  conditioned  upon  the  performance 
of  the  provisions  of  this  act  relating  ta  the  payment  of  loans, 
premiums,  interest  and  fines  thereon,  and  the  by-laws  of  the 
association,  although  the  same  may  not  be  fully  expressed 
therein.  A  borrower  may  repay  a  loan,  and  all  arrears  of 
interest,  premium,  if  any,  and  fines  thereon  (or  one  or  more 
shares  thereof)  at  any  stated  meeting  or  at  any  time  (but  the 
by-laws  may  otherwise  provide);  when  not  made  at  a  stated 
meeting,  he  shall  pay  interest  up  to  the  first  stated  meeting 
after  such  payment,  or  he  may,  by  a  proper  notice,  and  direc- 
tions as  to  the  application,  have  the  withdrawal  or  holding 
Value  of  the  shares  borrowed  upon,  applied  in  payment  or  part 
payment,  as  the  by-laws  shall  determine.  Should  there  at  any 
time  be  money  in  the  treasury  not  called  for  by  the  borrowins^ 
or  withdrawing  members,  the  board  of  directors  may  make 
temporary  loans  to  members  out  of  the  same,  at  such  rate  of 

•Thirf  entire  article  \  $$  :70-9\  thus  am.  by  L.  1884.  ch.  TO5, 
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interest  not  exceeding  six  per  cent,  and  under,  suoh  provislona 
and  restrictions  as  the  by-laws  may  prescribe.  Sach  temporary 
loans  shall  not  run  more  than  ninety  days  and  slJall  be  secured 
by  the  personal  note  of  the  borrower,  and  alsa  by  a  pledge  ol 
shares  to  the  association,  the  withdrawal  value  of  which  shares 
shall  be  at  least  ten  per  centum  more  than  the  amount  of  the 
loan  and  the  interest  thereon  to  its  maturity. 

§  180.*  Whenever  any  member  shall  be  six  months  in  arrears 
in  the  payment  of  his  dues  upon  free  shares,  the  secretary  shall 
give  him  notice  thereof  in  writing,  and  a  statement  of  his  ar- 
rearages by  mailing  the  same  to  him  at  the  last  post-oflSce  ad- 
dress given  by  him  to  the  association,  and  if  he  shall  not  pay 
the  same  within  two  months  thereafter,  the  board  of  directors 
may,  at  their  option,  declare  his  shares  forfeited;  and  at  the 
time  of  such  forfeiture  the  withdrawal  value  thereof  shall  be 
determined  and  stated,  and  the  defaulting  member  shall  be 
entitled  to  withdraw  the  same  without  interest  within  one  year 
upon  such  notice  as  shall  be  required  of  a  withdrawing  share* 
holder,  and  upon  failure  to  so  withdraw  the  same,  then,  and  in 
that  case,  it  may  revert  to  the  association. 

§  181.*  Whenever  a  borrowing  shareholder  shall  be  in  arrears 

in  the  payment  of  his  dues,  interest  or  premium  two  months,  the 

whole  loan  shall  become  due  at  the  option  of  the  board  of 

directors,  and  they  may  proceed  to  enforce  collection  upon  the 

securities  held  by  the  association.    The  withdrawal  value  at  the 

time  of  the  commencement  of  the  action  of  all  shares  pledged  as 

collateral  security  for  the  loan,  shall  be  applied  upon  the  loan 

and  arrearages  of  interest,  premium  and  fines  thereon,  and  the 

shares  deemed  surrendered  to  the  association. 

§  182.*  Any  association  may  purchase  at  any  sale,  public  or 
•  «««««« 

judgment-lien  or  other  incumbrance,  or  in  which  it  may  have  an 
interest;  and  may  sell,  convey,  lease  or  mortgage  the  same  at 
pleasure  to  any  person  or  persons;  it  may  also  hold  and  own  real 
estate  for  the  purpose  of  occupying  the  same  with  its  own  busi- 
ness office. 

§  183.*  Any  association  organized  in  pursuance  of  the  pro- 
visions of  this  act  may  borrow  money  for  the  purpose  of  making 
loans  or  paying  withdrawals,  not  exceeding,  however,  two  thou- 

•  Tills  entire  article  5,  H 170-9%  thus  am  by  L.  16M,  ch,  T05. 
•>  •    •    *  ng  Id  the  original. 
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sand  dollars,  so  long  as  its  accumulated  capital  shall  not  exceed 
twenty  thousand  dollars,  and  when  its  accumulated  capital  ex- 
ceeds that  sum,  not  exceeding  ten  per  cent  thereof.  No  money  • 
borrowed  shall  be  for  a  longer  term  than  one  year.  Any  asso- 
ciation having  a  surplus  in  its  treasury  for  which  there  is  no 
demand  for  loans,  withdrawing  stockholders,  matured  or  paid-up 
stock,  may  loan  the  same  to  another  association,  organized 
under  the  provisions  of  this  act,  subject  to  the  provisions  of  this 
section,  on  the  part  of  the  borrowing  association.  No  associa- 
tion shall  borrow  or  make  loans  in  this  section  authorized,  ex- 
cept by  a  majority  vote  of  all  the  members  of  its  board  of 
directors,  the  vote  to  be  recorded  by  ayes  and  nays  in  its  regular 
minutes. 

§  184.*  Profits  and  losses  shall  be  ascertained  at  least  annu- 
ally, and  shall  be  distributed  to  all  shares  outstanding  at  the 
time  of  such  distribution,  in  the  manner  provided  by  the  by-laws 
of  the  association.  At  each  periodical  distribution  of  profits, 
the  board  of  directors  may  reserve  and  carry  as  undivided 
profits,  in  the  nature  of  a  contingent  fund,  any  sum  from  the 
net  profits  that  in  their  discretion  seems  wise. 

§  185.*  No  transfers  of  shares  shall  be  binding  upon  the  asso- 
ciation until  the  same  have  been  made  upon  the  books  of  the 
association;  and  the  transferee  thereof  shall  take  the  same 
charged  with  all  the  liabilities  and  conditions  attached  thereto 
in  the  hands  of  the  one  transferring  the  same.  The  association 
may  require  a  "  transfer  fee,*'  not  exceeding  twenty-five  cents 
per  share,  or  in  lieu  thereof  a  total  fee  not  exceeding  one  dollar 
on  each  transfer. 

§  186.*  The  board  of  directors  shall  have  the  power  to  appoint 
and  remove,  at  pleasure,  an  attorney-at-law  for  the  association. 
The  by-laws  of  the  association  may  provide  for  the  election  of 
auditors,  and  prescribe  their  duties  and  compensation,  and  shall 
provide  in  what  manner  the  by-laws  themselves  may  be  amended. 
At  the  time  of  the  adoption  of  by-laws  on  the  formation  of  an 
association,  only  those  members  who  have  joined  in  the  certifi- 
cate of  incorporation  are  entitled  to  vote,  and  each  incorporator 
shall  have  only  one  vote. 

§  187.*  Any  person  of  full  age  and  sound  mind  may  become  a 
member  of  the  association  by  taking  one  or  more  shares  therein 
and  subscribing  to  the  by-laws,  and  annexing  to  his  signature 
hts  post-oflSce  address;  and  whenever  he  desires  his  post-office 

*  This  entire  article  5,  $S  170-05,  thus  am.  by  L.  18M,  ch.  708. 
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address  changed  he  shall  give  written  notice  thereof  to  the  sec- 
retary of  the  association;  and  for  the  purposes  of  giving  any 
.  member  notice,  by  mail,  the  last  post-oflBce  address  given  by  him 
shall  be  deemed  the  proper  one.  A  minor  may  hold  shares  in 
the  name  of  a  parent,  guardian  or  next  friend,  as  trustee  for 
him,  but  the  association  shall  not  be  responsible  to  said  infant 
for  any  moneys  received  by  said  trustees  on  account  of  said 
shares  from  the  association.  All  accumulations  upon  shares 
in  said  association  held  by  any  person  shall  be  exempt  from 
execution  and  proceedings  supplementary  thereto  to  the  amount 
of  six  hundred  dollars;  and  the  association  itself  shall  be 
deemed  an  institution  for  savings,  and  not  taxable  under  any 
tax  law  which  shall  exempt  savings  banks  or  institutions  for 
savings  from  taxation,  and  shall  not  be  subject  to  the  provisions 
of  chapter  one  hundred  and  forty-three  of  the  laws  of  eighteen 
hundred  and  eighty-six,  nor  shall  any  law  passed  hereafter, 
taxing  corporations  in  any  form,  be  deemed  to  include  associa- 
tions formed  under  this  act,  unless  they  are  specifically  named 
in  such  law. 

§  188.*  Every  association  organized  under  the  provisions  of 
this  act  or  under  the  provisions  of  chapter  one  hundred  and 
twenty-two  of  the  laws  of  eighteen  hundred  and  fifty-one  and  the 
acts  amendatory  thereof,  or  under  chapter  five  hundred  and  fifty- 
six  of  the  laws  of  eighteen  hundred  and  eighty-seven,  or  under 
articles  five  and  six  of  chapter  six  hundred  and  eighty-nine  of  the 
laws  of  eighteen  hundred  and  ninety-two,  shall,  annually,  on  or 
before  the  thirtieth  day  of  January,  make  a  full  report  in  writing 
of  the  affairs  and  conditions  of  such  corporation  on  the  thi^  ty-first 
day  of  December  of  the  next  preceding  year  to  the  superintend- 
ent of  banks,  in  such  form  and  by  such  officers  of  the  corporation 
as  the  said  superintendent  may  designate.  Every  payment 
made  to  an  officer  or  agent  of  the  association,  by  authority  of 
the  association,  or  by  virtue  of  any  provision  of  its  by-laws  or 
articles  of  association,  shall,  for  the  purposes  of  this  section,  be 
deemed  a  payment  to  the  association  and  accounted  for  by  it. 
Such  report  shall  be  verified  by  the  oath  of  the  officers  making 
the  same,  and  shall  include  the  receipts  of  such  association  from 
all  sources,  including  membership  or  share  fees,  and  all  other 
compensation  paid  to  officers  or  agents  by  members  or  persons 
expecting  to  become  members.  Ruch  report  shall  also  include 
all  expenditures  made  by  such  association,  and  for  what  pur- 


♦  This  entire  article  5,  $$  170-W,  thus  am.  by  L.  1894,  ch  70B. 
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pose  expended.  Every  association  shall  make  any  further  re- 
ports which  said  superintendent  of  banks  shall  require,  and 
in  such  form  and  as  to  such  matters  relating  to  the  condition 
and  conducting  of  the  business  of  the  association,  as  such  super- 
intendent shall  designate.  Any  willful  and  false  swearing  in 
making  and  verifying  any  such  report  shall  be  deemed  perjury. 

§  189.*  If  any  such  association  shall  fail  to  furnish  to  the 
superintendent  of  banks  any  report  required  by  this  act  at  the 
time  so  required,  it  shall  forfeit  the  sum  of  ten  dollars  per 
day  for  every  day  such  report  shall  be  delayed  or  withheld; 
and  the  superintendent  of  banks  may  maintain  an  action  in 
his  name  of  office  to  recover  such  penalty  and  the  same  shall 
be  paid  into  the  treasury  of  the  state  and  applied  to  the  expense 
of  the  said  department,  or  report  the  facts  to  the  attorney- 
general,  who  may  bring  an  action  for  recovery  in  the  name  of 
the  people  of  the  state  of  New  York;  provided,  however,  that 
the  superintendent  may,  for  good  cause  shown,  extend  the  time 
within  which  such  report  is  to  be  filed  not  exceeding  twenty 
days.  He  shall  also  annually  publish  a  full  report  of  the  con- 
dition of  all  associations  formed  under  the  provisions  of  this 
act,  or  under  the  provisions  of  any  act  repealed  by  this  act 

§  190.*  All  associations  organized  under  the  provisions  of 
this  act  or  under  the  acts  specified  in  section  one  hundred  and 
eighty-eight  of  this  article  shall  at  all  times  be  subject  to  visita- 
tion and  examination  by  the  superintendent  of  banks,  his  depu- 
ties or  duly  authorized  agents;  and  he  shall  examine  each  of 
said  associations  at  least  once  in  each  year.  It  shall  also  be 
the  duty  of  said  superintendent  by  himself,  his  deputies  or  duly 
authorized  agents  to  make  examination  of  the  affairs  of  any 
of  said  associations  whenever  in  the  judgment  or  discretion  of 
said  superintendent  the  annual  or  any  other  report  made  to 
said  department  as  required  in  this  act  shall  in  any  manner 
indicate  or  reveal  that  its  business  is  being  conducted  in  a 
manner  not  authorized  by  its  articles  of  association  or  by-laws 
or  by  the  laws  of  the  state  of  New  York  under  which  it  is 
organized  or  in  an  irregular  or  unsafe  manner,  and  when  any 
association  shall  fail  wholly  to  make  the  reports  required  by 
the  provisions  of  this  act,  all  expenses  incurred  in  making  such 
examination  or  investigation  herein  authorized  shall  be  paid 
from  the  funds  provided  by  section  twenty-five  of  this  act,  ex- 
cept the  annual  examination  herein  provided  for  and  also  except- 

•This  entire  article  6,  M  170-95,  thus  am.  by  L.  1994,  ch  705. 
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ing  examinations  made  by  reason  of  the  business  being  con- 
ducted in  a  manner  not  authorized  by  articles  of  association  or 
in  violation  of  law  or  in  an  irregular  or  unsafe  manner  as  here- 
inbefore provided;  but  no  charge  shall  be  made  therefor  when 
the  examination  is  made  by  said  superintendent  personally  or 
by  one  of  the  salaried  employes  of  his  department,  except  for 
traveling  or  other  necessary  expenses,  but  when  made  by  scnne 
person  duly  appointed  by  said  superintendent  other  than  a 
salaried  officer  of  his  department,  the  amount  charged  shall 
not  exceed  the  sum  of  ten  dollars  per  day  for  the  time  actually 
expended  in  making  the  examination  and  reports  of  same  and 
in  getting  to  and  from  place  of  examination  and  the  actual 
necessary  expenses  incurred. 

§  191.*  Each  association  shall  at  least  annually  publish  and 
deliver  to  each  shareholder  on  application  a  complete  and  de- 
tailed* statement  of  the  financioJ  situation  and  the  business 
conducted  since  the  issuing  of  its  last  prior  statement 

§  192.*  Chapter  one  hundred  and  twenty-two  of  the  laws  of 
eighteen  hundred  and  fifty-one,  chapter  five  hundred  and  sixty- 
four  of  the  laws  of  eighteen  hundred  and  seventy-five,  chapter 
ninety-six  of  the  laws  of  eighteen  hundred  and  seventy-eight, 
and  chapter  five  hundred  and  fifty-six  of  the  laws  of  eighteen 
hundred  and  eighty-seven,  and  article  six  of  chapter  six  hun- 
dred and  eighty-nine  of  the  laws  of»eighteen  hundred  and  ninety- 
two  are  hereby  repealed,  except  as  to  associations  now  organized 
under  either  of  said  acts,  but  such  associations  shall  be  subject 
to  the  provisions  of  sections  one  hundred  and  eighty-eight,  one 
hundred  and  eighty-nine,  one  hundred  and  ninety  and  one  hun- 
dred and  ninety-four  of  this  article. 

§  193.*  Any  association  now  existing  and  heretofore  incor- 
porated under  the  provisions  of  chapter  one  hundred  and  twenty- 
two  of  the  laws  of  eighteen  hundred  and  fifty-one,  and  of  the 
acts  amendatory  thereof,  or  chapter  five  hundred  and  fifty-six 
of  the  laws  of  eighteen  hundred  and  eighty-seven,  and  articles 
five  and  six  of  chapter  six  hundred  and  eighty-nine  of  the  laws  of 
eighteen  hundred  and  ninety-two,  may  become  entitled  to  the 
benefits  of  this  act  and  reincorporate  under  the  provisions  in  the 
following  manner:  First.  Upon  a  majority  vote  of  all  the 
directors  so  requesting  the  president  and  secretary  of  the  asso- 
ciation shall  call  a  special  meeting  of  the  shareholders  to  con- 
sider and  determine  the  question  whether  the  association  shall 

•  This  entire  article  5,  f  {  170-85,  thus  am.  by  L.  18M,  ch.  70S. 
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reincorporate  under  the  provisions  of  this  act  Such  notice  shall 
specify  the  object  of  such  meeting  and  be  mailed  postage  pre- 
paid, not  less  than  thirty  days  prior  to  the  date  fixed  for  the 
meeting,  to  every  shareholder  at  his  last  post-oflSce  address 
known  to  the  association.  Second.  At  such  meeting  a  majority 
vote  of  those  in  attendance  shall  decide  all  questions  considered 
at  the  meeting,  the  vote  being  by  member  or  by  shares,  accord- 
ing to  the  rule  already  existing  in  the  association.  The  meeting 
may  be  adjourned  from  time  to  time  if  deemed  advisable. 
Third.  If  the  shareholders  decide  not  to  reincorporate,  another 
meeting  for  such  purpose  shall  not  be  called  until  one  year  has 
passed.  Fourth.  If  the  shareholders  decide  to  reincorporate, 
they  shall  proceed  to  adopt  by-laws  for  the  association  when 
reincorporated,  the  voting  thereon  to  be  the  same  as  provided 
in  the  foregoing  subdivision  two,  and  such  by-laws  shall  be  in 
conformity  with  the  provisions  of  this  act.  Fifth.  The  share- 
holders having  decided  to  reincorporate,  and  having  adopted 
by-laws,  shall  next  designate  the  fifteen  or  more  persons  who 
may  make  and  file  the  certificate,  and  have  the  certificate  re- 
corded as  provided  in  the  third  section  of  this  act.  Sixth.  Upon 
the  said  fifteen  or  more  persons  complying  with  the  provisions 
of  said  section  three,  and  filing  said  by-laws  with  the  superin- 
tendent of  banks,  the  association  shall  become  fully  incorporated 
under  this  act.  All  obligations  in  favor  of  the  old  association 
at  the  time  of  such  change  shall  belong  to  the  new  association 
and  be  enforcable  by  it  and  in  its  name  as  fully  and  completely 
as  the  old  association  might  have  enforced  them  if  no  change 
had  been  made,  and  all  demands,  claims  and  rights  of  action 
against  the  old  corporation  may  be  enforced  against  the  new 
corporation  as  fully  and  completely  as  though  no  change  had 
been  made. 

§  194.*  Superintendent  of  banks  is  hereby  empowered  to  levy 
an  assessment  upon  each  association  incorporated  hereunder  or 
under  chapter  one  hundred  and  twenty-two  of  the  laws  of 
eighteen  hundred  and  fifty-one  and  acts  amendatory  thereof,  or 
chapter  five  hundred  and  fifty-six  of  the  laws  of  eighteen  hun- 
dred and  eighty-seven  and  articles  five  and  six  of  chapter  six 
hnndred  and  eighty-nine  of  the  laws  of  eighteen  hundred  and 
ninety-two,  for  the  purpose  of  defraying  the  necessary  expenses 
of  his  department  in  the  supervision  of  said  associations,  exami- 
nation and  publication  of  reports  as  follows,  viz.:    Said  assess- 

*  This  entire  article  B,  S$  170-85,  thus  am.  by  L.  1894,  ch.  706. 
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ment  shall  be  levied  upon  said  associations  in  proportion  to 
their  assets  as  shown  by  the  last  preceding  annual  report,  and 
said  associations  shall  pay  the  same  within  ten  days  after  notice 
is  given  by  said  superintendent;  and  in  no  event  shall  any  por- 
tion of  said  expense  be  borne  by  the  state. 

[See,  also,  §  7  of  this  act  as  to  defraying  mieh  expenses.  See  L.  1895, 
cli.  352,  as  to  collecting  the  appropriations  for  the  banking  depart- 
ment, made  by  L.  1894,  ch.  654.] 

§  195.*  Wherever  reference  is  made  in  any  of  the  statutes  of 
the  state  of  New  York  to  article  five  or  six  and  to  articles  five 
and  six  of  chapter  six  hundred  and  eighty-nine  of  the  laws  of 
eighteen  hundred  and  ninety-two  the  said  reference  shall  be 
construed  to  mean  and  refer  to  this  article  five  substituted  in 
place  of  said  articles  five  and  six. 
[Article  6  repealed  by  L.  1894,  ch.  705.] 

ARTICLE  VIL 

MoBTGAGB,  Loan  aitd  Investment  Cobpobations'. 

Section  200.  License. 

201.  Verified  statement  to  be  furnished. 

202.  Issue  of  license. 

203.  Unlicensed  companies  prohibited. 

204.  Revocation  of  license. 

205.  Designation  of  superintendent  as  attorney. 

§  200.  License. —  The  superintendent  of  banks  shall  issue  a 
license  under  his  hand  and  official  seal  in  accordance  with  the 
provisions  of  this  article,  authorizing  mortgage  companies  organ- 
ized under  the  laws  of  any  other  stat^  to  transact  business 
within  the  limits  of  this  state;  and  the  supervisory  po\^er 
granted  by  this  article  shall  apply  to  all  associations,  copartner- 
ships, individuals,  joint-stock  companies,  firms  or  corporations 
organized  under  the  laws  of  any  other  state,  who  sell,  offer  for 
sale  or  negotiate  bonds  or  notes  secured  by  deed  of  trust,  or 
mortgage  of  real  property,  or  bonds,  or  obligations  payable  in 
installments,  or  capital  stock,  or  choses  in  action,  owned,  issued, 
negotiated  or  guaranteed  by  them;  and  to  all  associations,  co- 
partnerships, joint  stock  companies  or  corporations  organized 
under  the  laws  of  this  state,  who  shall  sell  or  offer  for  sale  or 
negotiate  bonds  or  notes  secured  by  deed  of  trust  or  mortgage 

•  This  entire  article  5,  $S  ^70  95,  thus  am.  by  L.  1884,  ch  705. 
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of  real  property  situated  outside  of  this  state,  owned,  issued  or 
negotiated  or  guaranteed  by  them. 

§  20L  Verified  statement  to  be  furnished.  —  The  companies, 
associations  and  otliers  described  in  the  preceding  section  shall 
annually  make  and  furnish  to  the  superintendent  of  banks  a 
true  and  verified  statement  of  their  financial  condition  in  detail 
on  blanks  furnished  by  him  for  that  purpose,  which  shall  show: 

1.  The  amount  of  capital  actually  paid  in  in  cash. 

2.  The  amount  of  capital  subscribed. 

3.  The  undivided  profits  or  earnings  on  hand. 

4.  The  total  liabilities  itemized  in  such  form  as  may  be  indi- 
cated in  the  blanlvS. 

5.  The  total  amount  of  moneys  loaned,  invested  or  guaranteed. 

6.  The  number  and  amount  of  all  mortgages  in  arrears  of 
interest  for  a  period  exceeding  six  months  prior  to  the  date  of 
the  report. 

7.  The  number  and  amount  of  mortgages  foreclosed  during 
the  past  year. 

8.  The  present  cash  value  of  all  req^l  property  held  or  owned 
by  foreclosure;  and  such  other  and  further  information  con- 
cerning their  business  affairs  and  methods  as  the  superintend- 
ent shall  require. 

The  statement  shall  be  signed  by  the  oflScers  of  the  associa- 
tion, company  or  corporation  or  other  person  making  the  same, 
and  in  such  form  as  the  superintendent  shall  prescribe.  The 
superintendent  may,  in  his  discretion,  require  a  like  report 
either  wholly  or  in  part,  as  to  such  particulars  as  he  may 
prescribe,  to  be  made  and  submitted  to  him  at  any  time  and 
within  such  period  as  he  may  designate.  No  license  shall  be 
issued  unless  the  superintendent,  either  personally  or  by  some 
competent  person  or  persons  appointed  by  him  has  visited  and 
examined  thoroughly  into  the  condition,  business  methods  and 
affairs  generally  of  any  company,  association,  corporation, 
copartnership  or  individual  proposed  to  be  licensed  by  him;  and 
he  may  make  such  examination  as  often  thereafter  as  he  deems 
necessary,  and  such  examination  shall  be  made  at  least  once  in 
each  year. 

The  superintendent  and  every  examiner  appointed  by  him 
shall  have  power  to  administer  an  oath  to  any  person  whose 
testimony  may  be  required  in  any  such  examination;  and  all 
141. 
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books  and  papers  which  it  may  be  deemed  necessary  to  examine 
by  the  superintendent  or  the  examiner,  shall  be  produced,  when 
demanded,  in  writing  by  him. 

On  every  such  examination  inquiry  shall  be  made  as  to  the 
condition  and  resources  generally  of  the  company,  corporation, 
association,  copartnership  or  individual,  examined,  the  mode  of 
conducting  and  managing  its  affairs,  the  advice  of  its  directors 
or  trustees,  the  investment  of  its  funds,  the  safety  and  prudence 
of  its  management,  the  security  afforded  to  those  by  whom  its 
engagements  are  held,  and  whether  the  requirements  of  its 
charter  and  of  law  have  been  complied  with  in  the  administra- 
tion of  its  affairs. 

§  202.  Issue  of  license. —  If  it  shall  appear  to  the  satisfaction 
of  the  superintendent  from  such  examination  made  and  the 
statement  or  report  submitted  by  any  such  corporation,  com- 
pany, copartnership,  firm,  association  or  individual,  pursuant  to 
the  requirements  of  the  preceding  section,  that  its  affairs  are 
being  conducted  in  a  safe  and  lawful  manner,  he  may  issue  to 
such  company,  corporation,  copartnership,  firm  or  association,  a 
license,  under  his  hand  and  seal,  permitting  it  to  transact  busi- 
ness in  this  state  for  the  term  of  one  year  from  the  date  thereof. 

§  203.  Unlicensed  companies  prohibited. —  No  person,  asso- 
ciation, corporation,  company  or  copartnership,  shall,  after  the 
passage  of  this  chapter,  act  in  this  state  as  the  agent  or  repre- 
sentative of  any  company,  corporation,  or  others  described  in 
section  200  of  this  chapter,  unless  the  same  has  been  duly 
licensed  by  the  superintendent  of  banks  as  hereinbefore  pro- 
vided. Every  such  company,  corporation,  or  others,  described 
in  section  200  of  this  chapter,  shall  within  thirty  days  after 
being  authorized  to  transact  business  in  tliis  state,  file  in  the 
office  of  the  superintendent  of  banks  a  certificate  stating  the 
name  and  business  address  of  every  person,  association,  corpora- 
tion, company,  firm  or  others,  who  act  or  propose  to  act  in  this 
state  as  its  agent  or  representative,  and  in  case  of  any  change 
in  any  such  representative,  an  amended  certificate  shall  be 
forthwith  filed  as  herein  provided. 

Whoever  shall  offend  against  the  provisions  of  this  section 
shall  forfeit  to  the  people  of  the  state  the  sum  of  one  thousand 
dollars  for  every  offense. 

[Also  a  misdemeanor,  Pen.  Code,  $  593.] 

S  204.  Revocation  of  license. —  If  it  shall  appear  to  the  super- 
intendent from  an  examination  made  of  or  report  submitted  by 
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any  licensee  under  the  provisions  of  this  article,  or  from  suffi- 
cient information  otherwise  obtained,  that  such  licensee  is  con- 
ducting its  business  and  affairs  in  an  unsafe  or  unauthorized 
manner,  he  shall,  by  an  order  under  his  hand  and  official  seal  ad- 
dressed to  such  licensee,  direct  it  to  discontinue  such  unsafe  or  il- 
legal practices  and  to  conform  to  the  requirements  of  its  charter 
and  of  law,  and  to  provide  for  the  safety  and  security  of  its  trans- 
actions. If  such  licensee  shall  neglect  or  refuse  to  make  any 
report  as  herein  specified,  or  to  comply  with  such  order,  or  if  it 
shall  appear  to  the  superintendent  that  it  is  unsafe  or  inex- 
pedient for  any  such  licensee  to  continue  the  transaction  of 
business,  he  shall  forthwith  revoke  the  license  granted  to  any 
such  licensee  and  serve  a  copy  of  the  order  of  revocation  on  the 
company,  association,  corporation,  copartnership  or  individual 
whose  license  is  revoked  at  its  principal  office  for  the  transact- 
tion  of  business  in  this  state,  and  also  upon  each  agent  or 
representative  thereof  within  the  state  specified  in  the  certifi- 
cate provided  for  in  section  203  of  this  chapter,  by  depositing 
the  same  in  the  post-office  directed  to  such  licensee  at  such 
principal  place  of  business  and  to  each  of  such  agents  at  his 
place  of  business;  and  the  superintendent  may,  in  his  discretion, 
publish  such  order,  with  such  other  facts  as  he  may  deem 
proper,  for  six  successive  days  in  the  state  paper  published  in 
the  city  of  Albany. 

§  205.  Designation  of  superintendent  as  attorney.—  Every 
corporation,  company,  firm,  association  or  individual  thus 
licensed  shall  before  transacting  any  business  within  this  state, 
by  an  instrument  in  writing  duly  executed,  appoint  the  super- 
intendent of  banks,  its  true  and  lawful  attorney  upon  whom 
all  process  in  any  action  or  proceeding  by  any  resident  of  the 
state  against  it  may  be  served  with  the  same  effect  as  if  it 
were  a  domestic  corporation  and  had  been  lawfully  served  with 
process  in  the  state.  A  certificate  of  such  appointment  duly 
certified  and  authenticated  shall  be  filed  in  the  office  of  the 
superintendent  of  banks,  and  copies  certified  by  him  or  his 
deputy  shall  be  sufficient  evidence  thereof.  Service  in  favor 
of  a  resident  of  this  state  upon  such  attorney  shall  be  deemed 
a  personal  service  upon  such  licensee.  WTienever  lawful  process 
against  such  licensee  shall  be  served  upon  the  superintendent 
of  banks,  he  shall  forthwith  forward  a  copy  of  the  process  served 
upon  him  by  mail,  prepaid,  and  directed  to  the  president  or 
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secretary  of  the  corporation  or  association  at  its  last  named 
post-oflBce  address. 

For  each  copy  of  process,  the  superintendent  shall  collect  the 
sum  of  two  dollars,  which  shall  be  paid  by  the  plaintiff  or 
moving  patty  at  the  time  of  such  service  to  be  recovered  by 
him  as  part  of  his  taxable  disbursements  if  he  succeeds  in  his 
suit  or  proceeding.  The  term,  process,  when  used  in  this  sec- 
tion, includes  any  wTit,  summons,  petition  or  order  whereby 
any  suit,  action  or  proceeding  shall  be  commenced  by  a  resident 
of  this  state. 

ARTICLE  VnL 

Safe  Dspobit  Compahibs. 

Section  210.  lucorporation. 
^11.  Directors. 

212.  Officers  and  by-laws. 

213.  LiabiUty  of  stockholders. 

214..  Remedy  for  non-payment  of  rent  for  safe» 

215.  Laws  repealed. 

216.  Wnen  to  take  effect 

§  210.  Incorporation.— Five  or  more  persons  may  become  a 
corporation  for  the  purpose  of  taking  and  receiving  upon  deposit 
as  bailee  for  safe  keeping  and  storage,  jewelry,  plate,  money, 
specie,  bullion^  stocks,  bonds,  securities  and  valuable  papers  of 
any  kind,  and  other  valuable  personal  property,  and  guarantee- 
ing their  safety  upon  such  terms  and  for  such  compensation 
as  may  be  agreed  upon  by  it  and  the  respective  bailors  thereof; 
and  to  let  out  vaults,  safes  and  other  receptacles  for  the  uses 
and  purposes  of  such  corporation,  by  making,  acknowledging, 
and*  filing  in  the  office  of  the  clerk  of  the  county  in  which  its 
principal  place  of  business  is  to  be  located,  and  a  duplicate 
thereof  in  the  office  of  the  superintendent  of  banks,  a  certificate 
stating  its  corporate  name,  the  business  for  which  formed,  the 
amount  of  its  capital  stock,  which  shall  not  exceed  one  million 
nor  be  less  than  one  hundred  thousand  dollars,  except  in  cities 
or  villages  of  less  than  one  hundred  thousand  inhabitants,  in 
which  the  capital  shall  not  be  less  than  ten  thousand  dollars,  the 
nimiber  of  shares  of  which  its  stock  shall  consist,  the  term  of  its 
existence  not  to  exceed  fifty  years,  the  number  of  directors  and 
their  names,  residences,  occupation  and  post-office  addresses 
who  shall  manage  its  concerns  for  the  first  year,  and  the  name 
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of  the  place  in  which  its  operations  are  to  be  carried  on;  such 
certificate  must  be  approved  before  filing  by  the  superintendent 
of  banks.  No  such  corporation  shall  commence  or  transact 
business  until  the  whole  amount  of  its  capital  stock  shall  have 
been  paid  in;  nor  make  any  loan  or  advance  on  any  property 
left  with  it  for  storage  or  safe  keeping. 

[Signers  of  certificate  must  aU  be  of  fuU  age,  at  least  two-thirds  o- 
them  citizens  of  tlie  United  States,  and  one  a  resident  of  this  state, 
Gen.  Corp.  L.,  §  4.  Form  of  acknowledgment,  what  oflieers  may  take, 
Stat  Const  L.,  §  15,  and  note,  ante,  p.  113.  Name  must  not  resemble 
name  of  existing  corporation,  Gen.  Corp.  L.,  §  6.  At  least  two  of  the 
directors  must  be  residents  of  this  statt,  oen.  Corp.  L.,  §  29.  Certificate 
may  provide  for  preferred  stock,  Stock  Corp.  L.,  §  47;  for  cumulative 
voting  at  elections  of  directors,  Gen.  Corp.  L.,  §  20;  and  may  contain  any 
provision  for  regulation  of  business,  etc.,  which  does  not  exempt  directors 
or  stockholders  from  obligation  or  duty  imposed  by  law,  Gen.  Corp.  L., 
§  10.  After  incorporation,  name  may  be  changed.  Civ.  Code,  §§  2411-18; 
location  may  be  changed,  §  29,  ante;  amount  of  capital  stock  and  number 
of  shares  may  be  increased  or  reduced.  Stock  Corp.  L-,  §§  44-6,  56;  cor- 
porate existence  may  be  extended.  Gen.  Corp.  L.,  §  32;  and  number  of 
trustees  may  be  changed.  Stock  Corp.  L.,  §  21.  Can  not  file  certificate 
or  commence  business  until  capital  stock  is  all  paid  in  in  cash,  and  super- 
intendent of  banks  certifies  his  approval,  §§  12,  30  hereof;  and  organiza- 
tion tax  is  paid,  L.  1886,  ch.  143,  §  1.  Can  not  commence  business  until 
affidavit  of  full  payment  of  capital  stock  is  filed;  charter  forfeited  unless 
such  affidavit  is  filed  within  one  year,  and  business  is  commenced  within 
two  years,  §  13,  ante;  Gen.  Corp.  L.,  §  31.] 

§  21L  Directors, —  The  affairs  of  every  such  corporation  shall 
be  managed  by  not  less  than  five  nor  more  than  thirteen  direct- 
ors, who  shall  be  stockholders  and  a  majority  of  whom  shall 
be  citizens  of  this  state,  and  who  shall,  except  for  the  first 
year,  be  annually  elected  by  the  stockholders  at  such  time  and 
place  as  shall  be  prescribed  in  the  by-laws  of  the  corporation. 
Notice  of  the  time  and  place  of  holding  such  election  shall  be 
published  not  less  than  ten  days  previous  thereto  in  a  news- 
paper in  the  town  or  city  in  which  the  operations  of  such  cor- 
poration shall  be  carried  on,  and  the  election  shall  be  made  by 
such  of  the  stockholders  as  shall  attend  for  that  purpose  either 
in  person  or  by  proxy. 

§  212.  Officers  and  by-laws. —  There  shall  be  a  president  of 
the  corporation  to  be  designated  from  the  directors,  and  such 
subordinate  officers  as  the  corporation  by  its  by-laws  may  desig- 
nate, who  may  be  elected  or  appointed,  and  required  to  give 
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such  Rccurity  for  the  faithful  performance  of  the  duties  of  their 
offices  as  the  corporation  by  its  by-laws  may  require.  The 
directors  may  make  such  by-laws  as  they  shall  deem  proper  for 
the  management,  disposition  of  the  stock,  property  and  business 
affairs  of  the  corporation,  not  inconsistent  with  law,  and  pre- 
scribing the  duties  of  the  offices  and  persons  employey*  by  it, 
the  manner  of  the  appointment  and  election  of  all  officers,  and 
for  carrying  on  all  kinds  of  business  within  the  objects  and  pur- 
poses of  the  corporation. 

§  213.  Liability,  of  stockholders.  —  The  stockholders  of  every 
such  corporation  shall  be  jointly  and  severally  liable  for  all 
debts  that  may  be  due  and  owing  by  it  to  an  amount  equal  to 
the  par  value  of  their  stock  in  such  corporation  over  and  above 
such  stock,  to  be  recovered  of  the  stockholders  who  are  such 
when  the  debt  is  contracted  or  the  loss  or  damage  sustained,  or 
of  any  subsequent  stockholder.  Any  stockholder  who  may  have 
paid  any  demand  against  such  corporation,  either  voluntarily  or 
by  compulsion,  shall  have  a  right  to  resort  to  the  rest  of  the 
stockholders  who  are  liable  to  contribution;  and  the  dissolution 
of  the  corporation  shall  not  release  or  affect  the  liability  of  any 
stockholder  which  may  have  been  incurred  before  dissolution 

[Stockholders  liabiUty  subject  to  Umitation  in  Stock  Corp.  L.,  §  55, 
Hirschfield  v.  Bopp,  145  N.  Y.  84.] 

§  214.  Remedy  for  non-payment  of  rent  for  safe. —  If  the 
amount  due  for  the  use  of  any  safe  or  box  in  the  vaults  of  any 
such  corporation  shall  not  have  been  paid  for  three  years,  it 
maj',  at  the  expiration  thereof,  cause  to  be  sent  to  the  person 
in  whose  name  such  safe  or  box  stands  on  its  books  a  notice  in 
writing  in  a  securely  closed  post-paid  registered  letter,  directed 
to  such  person  at  his  post-office  address  as  recorded  upon  the 
books  of  the  corporation,  notifying  such  person  that  if  the 
amount  then  due  for  the  use  of  such  safe  or  box  is  not  paid 
within  sixty  days  from  the  date  of  such  notice,  fhe  corporation 
will  then  cause  such  safe  or  box  to  be  oi»ened  in  the  presence 
of  its  president  or  secretary  or  treasurer,  and  of  a  notary  public 
not  an  officer  or  in  the  employ  of  the  corporation,  and  the  con- 
tents thereof,  if  any,  to  be  sealed  up  by  such  notary  public  in  a 
package,  upon  which  such  notary  public  shall  distinctly  mark 
the  name  and  address  of  the  person  in  whose  name  such  safe 

*  So  in  the  original. 
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or  box  stands  upon  the  books  of  the  corporation,  and  the  esti- 
mated value  thereof;  and  the  package  so  sealed  and  addressed, 
when  marked  for  identification  by  such  notary  public,  will  be 
placed  by  such  notary  public  in  one  of  the  general  safes  or  boxes 
of  the  corporation. 

Upon  the  expiration  of  sixty  days  from  the  date  of  mailing 
such  notice  as  aforesaid,  and  the  failure  of  the  person  in  whose 
name  such  safe  or  box  stands  on  the  books  of  the  corporation 
to  pay  the  amount  due  for  the  use  thereof  in  full  up  to  the  date 
of  such  notice,  the  corporation  may  in  the  presence  of  a  notary 
public  and  of  its  president  or  secretary  or  treasurer,  cause  such 
safe  or  box  to  be  opened,  and  the  contents  thereof,  if  any,  to  be 
removed  and  sealed  up  by  such  notary  public  in  a  package,  upon 
which  such  notary  public  shall  distinctly  mark  the  name  of  the 
person  in  whose  name  such  safe  or  box  and  its  estimated  value 
stood  on  the  books  of  the  corporation,  and  when  such  package 
has  been  marked  for  identification  by  such  notary  public,  it 
shall,  in  the  presence  of  the  president  or  secretary  or  treasurer 
of  the  corporation,  be  placed  by  such  notary  public  in  one  of  the 
general  safes  or  boxes  of  the  corporation,  and  the  proceedings  of 
such  notary  public  shall  be  fully  set  out  by  him  in  his  own 
proper  handwriting  and  under  his  official  seal,  in  a  book  to  be 
kept  by  the  corporation  for  that  purpose. 

§  215.  Laws  repealed. —  Of  the  laws  enumerated  in  the 
schedule  hereto  annexed,  that  portion  specified  in  the  last  column 
is  repealed.  Such  repeal  shall  not  revive  a  law  repealed  by  any 
law  hereby  repealed,  but  shall  include  all  laws  amendatory  of 
the  laws  hereby  repealed. 

[Similar  and  other  saving  clauses,  Stat  Const.  L.,  IS  31-3,  ante^ 
pp.  117-19.] 

§  216.  When  to  take  effect.—  This  chapter  shall  take  effect 
on  the  thirtieth  day  after  the  date  of  its  final  passage. 

Schedule  of  Laws  Repealed. 

LAWS  OF  Chapter  Sections 

1835 2C2 All 

1842 3 AIL 

1844 239 All. 

1851 122 All. 

1875 564 All. 


Digitized  by 


Google 


1128  THE  BANKING  LAW, 

■ Ch.  117,  U.  L..                       L.  18n»,  cb.  680. 

LA.WS  OF  Chapter  BeoUoat 

1875 613 All. 

1877 10 All. 

1878 96 All. 

1878 347 All. 

1882 191 All. 

1882 409 All  except  §§  68, 

69,  312-327,  bota 
inclnslTe. 

1883 273 All. 

1883 282 All. 

1883 338 All. 

1883 439 All. 

1884 47 All. 

1884 48 All. 

1884 504 All. 

188.'>..., 329 ; All. 

1885 425 All. 

1885 477 All. 

1886 498 All. 

1886 564 All. 

1886 5($9 All. 

1887 517 All. 

1887 51« All. 

1887 .524 All. 

1887 546 All  except  §  34. 

1887 556.... All. 

1888... .373 All. 

1889 \ 177 All. 

1889 414 All. 

1889 558 All. 

1890 146 All,  except  §§  9, 

12. 

1890 429 All. 

1890 439 All. 

1890 506 All,  except  §  12. 

1890 525 All. 

1891 374 All. 
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THE  INSURANCE  LAW, 

As  amended  to  the  commencement  of  the  session  of  1896. 

L.  1892,  Ch.  690  — An  act  in  relation  to  insurance  corporations,  consti- 
tuting chapter  thirty-eight  of  the  general  laws 

[Became  a  law  May  18,  1892,  taking  effect  October  1,  1892.] 

CHAPTER  XXXVni  OF  THE  GENERAL  LAWS. 

The  Insubanob  Law. 

Article         I.  General  provisions.    (§§  1-57.) 

n.  Life,  health  and  casualty  insurance  corporations.    (§§  70-92.) 

III.  Fire  insurance  corporations.    (§§  110-137.) 

IV.  Marine  insurance  corporations.    (§§  150-161.) 

V.  Title  and  credit  guaranty  corporations.    (§§  170-178.) 
VI.  Life  or  casualty  insurance  corporations  upon  the  co-opera- 
tive or  assessment  plan.     (§§  200-216.) 
VIL  Fraternal    beneficiary    societies,    orders    or    associations. 

(§8  230.239.) 
VIII.  Corporations  for  insurance  of  domestic  animals.  (§§  250-254.) 
IX.  Town    and    county    co-operative   insurance    corporations. 
(§§  260-279.) 
X.  Miscellaneous  provisions.    (§§  290-293.) 

ARTICLE  L 

General  Pboyibions* 
Section    1.  Short  title. 

2.  The  superintendent  of  insurance. 

3.  Offices  for  insurance  department 

4.  Seal;  and  certificate,  with  evidence. 

5.  Deputy  superintendent  and  clerks. 

6.  Fees. 

7.  Expenses  of  examinations. 

8.  Expenses  of  department,  how  defrayed. 

9.  Certificate  of  authorization  of  superintendent* 

10.  Certificate  of  attorney-general. 

11.  Examina^on  by  superintendent 

12.  Minimum  capital  stock. 

142. 
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Section  13.  Deposit  of  securities. 

14.  Exchange  of  securities;  interest 

15.  State  treasurer  to  countersign  transfer  of  securities. 

16.  Investment  of  capital  and  surplus. 

17.  Securities  must  be  interest  or  dividend-paying, 

18.  Stocks  in  otlier  coi-poratlons. 

19.  Lien  on  stock  and  profits. 

20.  Restrictions  as  to  real  property. 

21.  When  corporation  to  be  deemed  insolvent 

22.  Reinsurance. 

23.  Reinsurance  by  receiver. 

24.  Limitation  of  risk. 

25.  Jurisdiction  of  superintendent  over  foreign  corporations. 

26.  Deposits  by  insurance  corporations  of  other  states. 

27.  Funds  and  capital  of  insm-ance  c(HT)oration  incorporated  ou^ 

side  of  the  United  States. 

28.  Special  deposit  required  in  certain  cases. 

29.  Copy  charter  and  verified  statement  to  be  filed* 

30.  Appointment  of  attorney;  removal  of  cause  to  federal  courts. 

31.  Certified  copy  of  superintendent's  certificate  said  of  statemient 

to  be  filed  in  the  clerk's  office. 

32.  Renewal  of  certificate  of  authwity. 

33.  Reciprocal  requirements. 

34.  Taxation  of  foreign  corporationSi. 

35.  Superintendent  to  forward  process^ 

36.  Officers  and  directors  not  to  receive  compensation  of  Oiegotlat- 

Ing  loans. 

37.  Corporations  heretofore  formed. 
88.  Fiduciary  capacity  of  agents. 

39.  E^xaminers  and  examinations. 

40.  Examination  by  superintendent  upon  request  of  stockholder  or 

creditor. 

41.  Impairment  of  capital. 

42.  Stockholders  to  make  good  impairment  or  deficiency* 

43.  Impaired  mutual  insurance  corp<M:atlons. 

44.  Reports  of  corporations. 

45.  Forms  of  report  to  be  furnished  by  superintendent 

46.  Annual  report  of  superintendent 

47.  Deceptive  statement  prohibited. 

48.  Contents  of  advertisements. 

49.  Agents, 

50.  Agents*  certificate  of  authority. 

51.  Examination  of  securities  deposited  by  ofilcens  of  corporation. 

52.  Reorganization  of  existing  corporations  and  amendmoit  bij^-* 

certificates. 
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Section  53.  General  penalties. 

54.  Agents  not  to  act  for  unauthorized  corporations. 

55.  Insurance  without  the  consent  of  the  Insured  prohibited. 

56.  Proceedings  for  accounting,  injimctlon  or  a  receiver  must  be 

upon  application  of  the  attorney-general. 

57.  Application  of  article  limited. 
[Thutt  am.  by  L,  1898,  eh.  725.] 

Section  1.  Short  title. —  This  chapter  shall  be  known  as  the 
insurance  law,  and  shall  be  applicable  to  all  corporations  author- 
ized by  law  to  make  insurances. 

§  2.  The  superintendent  of  insurance,—  There  shall  continue 
to  be  a  separate  and  distinct  department  charged  with  the  exe- 
cution of  the  laws  relating  to  insurance,  to  be  known  as  the 
insurance  department,  the  chief  officer  of  which  shall  be  the 
superintendent  of  insurance,  who,  after  the  termination  of 
the  term  of  office  of  the  present  superintendent,  or  whenever  a 
vacancy  shall  occur  in  the  office,  shall  be  appointed  by  the 
governor,  by  and  with  the  advice  and  consent  of  the  senate, 
and  shall  hold  his  office  for  the  term  of  three  years.  He  shall 
receive  an  annual  salary  of  seven  thousand  dollars,  which  shall 
be  in  full  of  all  services  performed  by  him  in  any  capacity. 

The  superintendent  and  his  deputies  shall  take  and  subscribe 
and  file  in  the  office  of  the  secretary  of  state  the  constitutional 
oath  of  office  within  fifteen  days  from  the  time  of  notice  of  their 
appointments  respectively.  The  superintendent  shall,  within 
the  same  time,  give  an  official  undertaking  in  the  sum  of  twenty- 
five  thousand  dollars,  with  two  good  sureties  to  be  approved 
by  the  comptroller.  Neither  the  superintendent  nor  any  deputy 
shall  be  directly  or  indirectly  interested  in  any  insurance  cor- 
poration, except  as  an  ordinary  policy-holder. 

All  books,  papers,  documents,  securities,  stocks,  bonds  and 
mortgages,  and  all  other  papers  whatever,  in  the  office  of  the 
comptroller  and  in  the  office  of  the  secretary  of  state  at  the 
time  of  the  passage  of  chapter  366  of  the  laws  of  1859,  relating 
to  the  business  of  insurance,  shall,  on  demand,  be  delivered 
and  transferred  to  the  superintendent,  and  be  and  remain  in 
his  charge  and  custody. 

§  3.  Offices  for  insurance  department. —  There  shall  be  as- 
signed to  the  superintendent  of  insurance,  by  the  trustees  of 
the  new  capitol,  suitable  offices  in  the  city  of  Albany  for  con- 
ducting the  business  of  the  insurance  department.    The  super- 
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intendent  shall,  from  time  to  time,  furnish  the  necessary  furni- 
ture, stationery,  fuel,  lights  and  other  proper  conveniences  for 
the  transaction  of  such  business,  the  expenses  of  which,  and  the 
rent  of  such  offices,  if  any,  shall  be  paid  on  the  certificate  of 
the  superintendent  and  the  warrant  of  the  comptroller. 

§  4.  Seal  and  certificate,  when  evidence. —  The  seal  of  office 
now  used  by  the  superintendent  of  insurance  shall  continue  to 
be  the  seal  of  his  office  and  may  be  renewed  whenever  neces- 
sary. Every  certificate,  assignment,  conveyance  or  other  paper 
executed  by  him  in  pursuance  of  any  authority  conferred  by 
law  and  sealed  with  such  seal  of  office,  shall  be  received  as 
evidence  and  may  be  recorded  in  the  proper  recording  offices 
in  the  same  manner  and  the  like  like*,  effect  as  a  deed  regularly 
acknowledged  or  proved  before  an  officer  authorized  by  law 
to  take  the  proof  or  acknowledgment  of  deeds. 

§  5.  Deputy  superintendent  and  clerks  —  The  superintendent 
of  insurance  shall  employ  from  time  to  time  the  necessary 
clerks  to  discharge  such  duties  and  to  be  paid  such  compensation 
as  he  shall  prescribe.  He  shall  appoint  one  or  more  of  such 
clerks  to  be  his  deputies.  In  case  of  the  absence  of  the  super- 
intendent or  his  inability  from  any  cause  to  discharge  the 
powers  and  duties  of  his  office  the  powers  and  duties  of  the 
office  shall  devolve  upon  his  first  deputy;  and  in  the  absence 
of  both  the  superintendent  and  his  first  deputy  or  their 
inability  from  any  cause  to  discharge  the  powers  and  duties 
of  the  office,  the  powers  and  duties  of  the  office  shall  devolve 
upon  his  second  deputy.  This  section  shall  take  effect  imme- 
diately. 

The  compensation  of  the  clerks  of  the  department  shall  be 
paid  to  them  monthly  on  the  certificate  of  the  superintendent 
and  upon  the  warrant  of  the  comptroller. 

§  6.  Fees. —  Every  corporation  or  person  to  whom  this  chapter 
shall  be  applicable  shall  pay  the  following  fees  to  the  super- 
intendent, unless  remitted  by  him. 

For  filing  the  declaration  of  a  certified  copy  of  a  charter 
required  by  law,  thirty  dollars;  except  corporations  for  the 
insurance  of  domestic  animals,  co-operative  life  or  casualty  in- 
surance corporations,  and  fraternal  beneficiary  corporations;  in 
which  cases,  such  fee  shall  be  ten  dollars. 

For  filing  the  annual  report  required  by  law%  twenty  dollars; 
except  in  the  cases  of  corporations  for  the  insurance  of  domestic 

*  So  In  the  origfoAl. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1133 

L.  1893,  ch.  690.  Ch.  88,  G.  L.  %T, 

animals  and  eo-operative  insurance  corporations,  in  which  cases 
the  fee  shall  be  one  dollar  for  each  one  hundred  members  or 
fraction  thereof,  not  exceeding  twenty-five  dollars  in  any  case. 
No  charge  shall  be  made  for  filing  the  report  of  a  fraternal 
beneficiary  corporation. 

F(*r  each  certificate  of  authority  and  certified  copy  thereof, 
and  for  each  certificate  of  deposit,  valuation  or  compliance,  not 
exceeding  five  dollars. 

For  every  copy  of  any  paper  filed  in  his  office,  ten  cents  per 
folio;  and  for  affixing  the  official  seal  on  such  copy  and  certifying 
the  same,  one  dollar. 

All  fees,  perquisites  and  moneys  received  by  the  insurance 
department,  or  any  officer  thereof,  from  or  on  account  of  any 
insurance  corporation,  shall  be  paid  into  the  state  treasury 
monthly.    [Thus  am.  by  L.  1893,  ch.  725.] 

§  7.  Expenses  of  examinations.—  The  expense  of  every  exam- 
ination or  other  investigation  of  the  affairs  of  an  insurance 
corporation,  pursuant  to  th€i  authority  conferred  by  the  pro- 
visions of  this  chapter,  shall  be  borne  and  paid  by  the  corpora- 
tion so  examined,  unless  remitted  by  the  superintendent.  If 
a  corporation  for  the  insurance  of  domestic  animaJs,  or  a  co- 
operative insurance  corporation,  such  expense  shall  not  exceed 
for  any  one  corporation  the  sum  of  fifty  dollars  in  any  one  year. 

No  charge  shall  be  made  for  any  examination  of  an  insurance 
corporation  by  the  superintendent  or  his  deputy  personally,  or 
by  one  or  more  of  the  regular  clerks  of  the  department  except 
for  necessary  traveling  and  other  actual  expenses.  All  charges 
for  making  any  examinaticm  and  all  charges  against  a^  insur- 
ance corporation  by  an  attorney  or  appraiser  of  the  department 
shall  be  presented  in  the  form  of  an  itemized  bill  approved  by 
the  superintendent,  audited  by  the  comptroller,  and  paid  on 
his  warrant  dr^wn  in  the  usual  manner  cm  the  state  treasurer, 
to  the  person  making  the  examination. 

The  corporation  examined  on  receiving  a  certified  copy  of 
such  bill  sd  approved,  audited  and  paid,  shall  repay  the  amount 
thereof  to  the  superintendent  of  insurance,  to  be  by  him  paid 
into  the  state  treasury  to  replace  the  money  drawn  out  as  above 
provided.  Ko  corporation  examined  shall  either  directly  or  indi- 
rectly pay  by  way  of  gift,  credit  or  otherwise,  any  other  or 
further  sum  to  the  superintendent  or  any  clerk  or  employe  of 
the  insurance  department  or  any  examiner  for  extra  service  or 
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for  purposes  of  legislation,  or  on  any  other  pretense 
whatever. 

§  8.  Expenses  of  department ;  how  defrayed. —  If  the  ex- 
penses of  the  insurance  department,  including  salary,  clerk  hire 
and  other  expenses  and  such  additional  sum  as  may  be  certified 
to  the  comptroller  by  the  attorney-general  as  a  reasonable  com- 
pensation for  services  and  expenses  of  deputies  and  clerks  in 
his  office  in  proceedings  or  litigation  for  or  on  account  of  insur- 
ance corporations  or  in  which  such  corporations  were  parties, 
shall  exceed  the  amount  of  fees  collected  under  this  chapter 
and  paid  into  the  state  treasury  the  excess  of  such  expenses 
shall  be  annually  assessed  by  the  superintendent  pro  rata  upon 
all  the  insurance  corporations  of  the  state  so  doing  business 
therein;  and  the  superintendent  shall  collect  such  assessments 
and  pay  them  into  the  state  treasury. 

§  9.  Certificate  of  authorization  of  superintendent. —  No  cor- 
j)oration  nor  any  individual,  as  principal,  shall  transact  the 
business  of  insurance  within  this  state  without  the  certificate 
of  the  superintendent  of  insurance,  certifying  under  his  hand 
and  official  seal  that  such  corporation  or  individual  has  com- 
plied with  all  the  requirements  of  law  to  be  observed  by  such 
corporation  or  individual,  and  that  such  corporation  or  indi- 
vidual is  authorized  to  transact  the  business  of  insurance  speci- 
fied therein  in  this  state.  Such  certificate  shall  be  recorded 
in  the  office  of  the  superintendent  in  a  book  to  be  kept  by  him 
for  that  purpose.  No  corporation  or  individual  shall  transact 
in  this  state  any  insurance  business  not  specified  in  the  cer- 
tificate of  authority  granted  by  the  superintendent  The  super- 
intendent may  refuse  to  issue  any  such  certificate  to  a  foreign 
corporation,  if,  in  his  judgment,  such  refusal  will  best  promote 
the  interests  of  the  people  of  the  state.  This  section  shall  not 
apply  to  any  existing  domestic  insurance  corporations  or  to 
fraternal  insurance  associations  organized  on  the  lodge  system. 
But  nothing  in  this  section  contained  shall  apply  to  any  insur- 
ance company  heretofore  organized  under  any  general  or  special 
law  of  this  state  and  now  carrying  on  business,  but  every  such 
corporation  is  hereby  recognized  as  an  existing  corporation  and 
is  hereby  authorized  to  continue  as  such  corporation  and  to 
continue  such  business  until  the  legislature  shall  otherwise  pro- 
vide, subject  to  such  of  the  provisions  of  this  chapter  as  are 
made  applicable  to  such  corporations.  [Thus  am.  hij  L.  1893, 
ch.  725.] 
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§  10.  Certificate  of  attorney-general.— When  application  is 
made  to  the  superintendent  of  insurance  by  any  persons,  desir- 
ing to  become  incorporated  as  an  insurance  corporation  or  for 
authority  to  transact  the  business  of  insurance  in  this  state, 
under  or  pursuant  to  any  declaration  and  charter  presented  for 
filing  in  the  insurance  department,  or  any  amended  declaration 
or  charter  required  by  law  to  be  filed,  or  to  be  approved  by  the 
superintendent,  the  superintendent  shall  not  file  such  declaration 
and  charter  or  grant  such  certificate  of  authority  until  such 
declaration  and  charter  shall  have  been  examined  by  the  attor- 
ney-general, and  certified  by  him  to  the  superintendent  to  be  in 
accordance  with  the  requirements  of  law.  [Thtts  am.  by  L.  1893, 
ch.  725.] 

§  11.  Eaiamination  by  superintendent  — If  the  declaration 
and  charter  specified  in  the  preceding  section  shall  be  approved 
by  the  attorney-general,  the  superintendent  shall  thereupon  cause 
an  examination  to  be  made  by  himself,  or  by  one  or  more  com- 
petent and  disinterested  persons  specially  appointed  by  him 
for  that  purpose,  into  the  affairs  of  the  corporation  or  proposed 
corporation,  except  in  the  case  of  corporations  proposing  to  in- 
corporate under  article  six  of  this  chapter. 

If  such  persons,  after  examination  made,  shall  certify  under 
oath,  if  it  be  a  stock  corporation,  that  the  amount  of  capital 
required  by  law  has  been  paid  in  and  is  possessed  by  it  in  cash, 
or  is  invested  in  the  manner  required  by  law;  or  if  a  mutual  or 
co-operative  corporation,  that  it  has  received  and  is  in  actual 
possession  of  the  capital,  premiums  or  engagements  of  insurance 
to  the  full  extent  required  by  law  the  superintendent  shall  file 
such  certificate  in  his  department.  Every  such  insurance  cor- 
poration shall  also  deposit  with  the  superintendent  of  insurance, 
before  receiving  authonty  to  transact  business  in  this  state,  such 
sums  of  money  or  securities  as  may  be  required  by  law.  [Thus 
am.  by  L.  1893,  ch.  725.] 

§  12.  Minimum  capital  stock. —  No  domestic  fire  or  marine 
stock  insurance  corporation  shall  be  hereafter  organized  with  a 
smaller  capital  stock  than  two  hundred  thousand  dollars  fully 
paid  in  in  cash. 

.  No  domestic  life,  healtlT  or  casualty  stock  insurance  corpora- 
tion shall  be  hereafter  organized  with  a  smaller  capital  stock 
than  one  hundred  thousand  dollars  fully  paid  in  in  cash,  with  an 
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additional  capital  stock  of  fifty  thousand  dollars  fully  paid  in  in 
cash  for  every  kind  of  insurance  more  than  one  which  it  is 
authorized  to  do  by  section  seventy  of  this  chapter. 

§  13.  Deposit  of  securities. —  Every  deposit  made  with  the 
supej'intendent  of  insurance  by  any  domestic  or  foreign  insur- 
ance corporation  shall  be.  in  the  stocks  or  bonds  of  the  United 
States  or  of  this  state,  not  estimated  above  their  current  market 
value,  or  in  the  bonds  of  a  county  or  incorporated  city  in  this 
state,  authorized  to  be  issued  by  the  legislature,  not  estimated 
above  their  par  value  nor  their  current  market  value,  or  in  bonds 
and  mortgages  on  improved,  unincumbered  real  property  in  this 
state,  worth  fifty  per  centum  more  than  the  amount  loaned 
thereon.  If  the  value  of  such  real  property  consists  in  part  of 
buildings  thereon,  such  buildings  shall  be  kept  insured  for  the 
benefit  of  the  mortgagee  in  such  sum  as  the  superintendent  of 
insurance  shall  approve.  Xo  one  bond  or  mortgage  so  deposited 
shall  be  for  a  less  sum  (ban  five  thousand  dollars.  The  president 
or  agent  of  every  corporation  depositing  any  bond  or  mortgage 
shall  annex  to  the  mortgage  his  aflfldavit  that  it  was  made  and 
taken  in  good  faith  for  money  loaned  by  the  corporation  which 
he  represents  to  the  amount  named  therein,  and  that  no  part 
thereof  has  been  since  paid  or  returned,  and  that  he  has  reason 
to  believe  and  does  believe  that  the  premises  thereby  mortgaged 
are  worth  at  least  fifty  per  ceptum  more  than  the  amount  of  the 
mortgage  thereon.  The  superintendent  shall  prescribe  such 
regulations  for  ascertaining  the  title  and  value  of  the  real  prop- 
erty specified  in  any  such  mortgage  as  he  may  deem  necessary. 
Such  deposit  may  be  made  by  an  insurance  corporation  incor- 
porated under  the  laws  of  a  state  of  the  United  States,  or  of  a 
country  outside  of  the  United  States,  authorized  to  do  business 
in  this  state,  in  the  stocks  or  bonds  of  such  state  or  country,  or 
of  any  province  or  city  therein,  approved  by  the  superintendent 
of  insurance,  provided  that  similar  domestic  insurance  corpora- 
tions doing  business  in  such  state  or  county  are  authorized  by 
the  laws  thereof  to  deposit  or  hold  as  security  therein  for  the 
benefit  or  security  of  its  policy-holders  and  creditors  in  such 
state  the  stocks  and  bonds  of  this  state,  or  in  such  country  out- 
side of  the  United  States,  the  stocks  or  bonds  of  this  state  or  of 
the  United  States.    [Thus  am.  by  L.  1893,  ch.  725.] 

§  14.  Exchangee  of  securities ;  interest—  The  stocks  and  se- 
curities deposited  with  the  superintendent  of  insurance,  pursuant 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1137 

U  1892,  ch.  690.  Ch.  88,  G.  L.  §§  16,  10. 

to  the  provisions  of  this  chapter,  or  heretofore  deposited  with 
him,  may  be  exchanged  from  time  to  time  for  other  securities 
receivable  as  provided  in  this  chapter,  and  so  long  as  the  cor- 
poration depositing  the  securities  shall  continue  solvent  and 
comply  with  the  laws  of  the  state,  it  shall  be  permitted  by  the 
superintendent  to  collect  the  interest  or  dividends  on  such 
deposits 

§  15.  State  treasurer  to  countersign  transfers  of  sectui- 
ties.— No  transfer  of  securities  held  by  the  superintendent  of 
insurance  shall  be  valid  unless  countersigned  by  the  treasurer  of 
the  state  or  in  his  absence  from  his  office  or  inability  to  perform 
its  duties  by  his  deputy,  and  upon  notice  of  at  least  five  days  to 
the  corporation  depositing  such  securities.  The  treasurer  shall 
keep  in  his  office  or  in  the  office  of  the  superintendent  a  book  in 
which  shall  be  entered  the  name  of  the  corporation  from  whose 
account  such  transfer  of  securities  is  made  by  the  superintend- 
ent, the  name  of  the  transferee  unless  made  in  blank,  the  par 
value  of  the  securities  transferred,  the  amount  for  which  every 
mortgage  transferred  is  held  by  the  superintendent;  and  within 
five  days  after  countersigning  and  entering  the  same,  the 
treasurer  shall  advise  by  mail  the  corporation  from  whose  ac- 
count such  transfer  is  made,  of  the  kind  of  security  and  the 
amount  of  the  same  thus  transferred. 

The  treasurer  shall  have  access  at  all  times  during  office  hours 
to  the  books  of  the  superintendent  of  insurance  for  the  purpose  of 
ascertaining  the  correctness  of  any  transfer  or  assignment  pre- 
sented to  him  to  countersign  and  the  superintendent  shall  have 
access  to  the  book  herein  mentioned  kept  by  the  treasurer  dur- 
ing office  hours  to  ascertain  the  correctness  of  the  entries  upon 
the  same. 

The  treasurer  shall  state  in  his  annual  report  to  the  legislature 
the  total  amount  of  such  transfer  or  assignment  countersigned 
by  him. 

f  16.  Investment  of  capital  and  surplus.— The  cash  capital 
of  every  domestic  insurance  corporation  required  to  have  a 
capital,  to  the  extent  of  the  minimum  capital  required  by  law, 
shall  be  invested  and  kept  invested  in  the  kinds  of  securities 
in  which  deposits  with  the  superintendent  of  insurance  are  re- 
quired by  this  chapter  to  be  made.  The  residue  of  the  capital 
and  the  surplus  money  and  funds  of  every  domestic  insurance 
14g 
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corporation  over  and  above  its  capital,  and  the  deposit  that  it 
may  be  required  to  make  with  the  superintendent,  may  be  in- 
vented in  or  loaned  on  the  pledge  of  any  of  the  securities  ia 
which  deposits  are  required  to  be  invested  or  in  the  public 
stocks  or  bonds  of  any  one  of  the  United  States,  or  except  as 
herein  provided,  in  the  stocks,  bonds  or  other  evidence  of  in- 
debtedness of  any  solvent  institution  incorporated  under  the 
laws  of  the  United  States  or  of  any  State  thereof,  or  in  such 
real  estate  as  it  is  authorized  by  this  chapter  to  hold;  but  no 
such  funds  shall  be  invested  in  or  loaned  on  its  own  stock  or 
the  stock  of  any  other  insurance  corporation.  Any  domestic 
insurance  corporation  may,  by  the  direction  and  consent  of  two- 
thirds  of  its  board  of  directors,  managers  or  finance  committee, 
invest,  by  loan  or  otherwise,  any  such  surplus  moneys  or  funds 
in  the  bonds  issued  by  any  city,  county,  town,  village  or  school 
ditrtrict  of  this  State,  pursuant  to  any  law  of  this  State.  Any 
corporation  organized  under  the  ninth  subdivision  of  section 
seventy  of  the  insurance  law,  for  guaranteeing  the  validity  and 
legality  of  bonds  issued  by  any  State,  or  by  any  city,  county, 
town,  village,  school  district,  municipality  or  other  civil 
division  of  any  State,  may  invest  by  loan  or  otherwise  any  of 
such  surplus  moneys  or  funds  in  the  bonds  which  they  are 
authorized  to  guarantee.  Every  such  corporation  may  invest 
any  amount  of  such  surplus  moneys  or  funds  not  exceeding  one- 
•  half  of  its  annual  premium  receipts  upon  its  outstanding  policies 
in  any  other  State  of  the  United  States,  upon  bond  and  mortgage 
security,  upon  real  property  in  such  State,  which  shall  be  unin- 
cumbered, improved  and  worth  double  the  sum  loaned  thereon; 
or  in  the  stocks  or  bonds  of  any  foreign  country,  to  the  extent 
which  may  be  required  under  the  laws  thereof,  as  a  condition 
of  such  corporation  doing  business  therein,  subject  to  the 
approval  of  the  superintendent  of  insurance.  Every  such  cor- 
poration doing  business  in  other  States  of  the  United  States  or 
in  foreign  countries,  may  invest  the  funds  required  to  meet  its 
obligation  incurred  in  such  other  States  or  foreign  countries  and 
in  conformity  to  the  laws  thereof,  in  the  same  kind  of  securities 
in  such  ofher  States  or  foreign  countries  that  such  corporation 
is  by  law  allowed  to  invest  in,  in  this  State.  Any  life  insurance 
company  may  lend  a  sum  not  exceeding  the  lawful  reserve  which 
it  holds  upon  any  policy,  on  the  pledge  to  it  of  such  policy  and 
its  accumulations  as  collateral  security.  [Thus  am.  by  L.  1893, 
eh.  112,  L.  1895,  ch.  917,  taUng  effect,  June  5,  1895.] 
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§  17.  Securities  must  be  interest  or  dividend-pasring.  —  The 

superintendent  of  insurance  shall  not  credit  any  insarance  corpora- 
tion transacting  business  in  this  state  with  any  security  as  a  part  of 
its  capital  or  as  an  investment  of  any  part  of  its  capital,  or  receive 
any  security  as  a  deposit,  unless  the  security  is  interest  or  income- 
bearing  or  dividend-paying. 

§  18.  Stocks  in  other  corporations.  —  If  any  domestic  insur- 
ancecorporation  shall  have  invested  any  of  its  funds  in,  or  loan  any 
of  its  funds  upon,  the  stock,  bonds  or  other  evidences  of  debt  of  other 
corporations  pursuant  to  the  laws  of  this  state,  and  the  superintend- 
ent shall  have  reason  to  believe  that  such  stock,  bonds  or  other  evi- 
deuces  of  debt  are  below  par  or  are  not  yielding  an  income  he  may 
direct  it  to  report  to  him  under  oath  the  amount  thereof  and  its 
market  value.  No  such  stock  shall  be  valued  as  an  asset  of  the 
corporation  above  itfr  market  value. 

§  19.  Lien  on  stock  and  profits. — Any  domestic  fire  or  marine 
insurance  corporation  may  in  its  by-laws  prescribe  that  it  shall  have  a 
lien  upon  the  stock  or  certificates  of  profits  of  any  stockholder  or  mem- 
ber for  any  debt  thereafter  becoming  due  to  such  corporation  for 
premiums  from  him,  but  a  copy  of  such  by-laws  shall  be  indorsed 
upon  the  certificate  of  stock  or  profits,  and  the  lien  may  be  waived 
by  the  written  consent  of  the  president  of  the  corporation  upon  any 
ikransfer  of  such  stock  or  certificate. 

§  20.  Restrictions  as  to  real  property.— Every  msurance  cor- 
poration transacting  business  in  this  stato  may  purchase,  hold  and 
convey  real  property  only  for  the  following  purposes  and  in  the 
following  manner : 

1.  The  building  in  which  it  has  its  principal  office  and  the  land 
upon  which  it  stands. 

2.  Such  as  shall  he  requisite  for  its  convenient  accommodation  in 
the  transaction  of  its  business. 

3.  Such  as  shall  have  been  acquired  for  the  accommodation  of  its 
business. 

4.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by  way  of 
security  for  loans  previously  contracted  or  for  moneys  due. 

5.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings. 

6.  Such  as  shall  have  been  purchased  at  sales  upon  judgments^ 
decrees  or  mortgages  obtained  or  made  for  such  debts. 

7.  Such  as  shall  have  been  acquired  under  seetionfi  thirteen  and 
fourteen  of  the  general  corporation  law. 
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All  sach  real  property  specified  in  sabdivisions  fonr,  five  and  six  of 
this  section,  as  it  may  acquire  and  which  shall  not  be  necessary  for 
its  accommodation  in  the  convenient  transaction  of  its  basiness,  shall 
be  sold  and  disposed  of  within  five  years  after  it  shall  have  acquired 
title  to  the  same,  and  it  shall  not  hold  such  property  for  a  longer 
period  unless  it  shall  procure  a  certificate  from  the  superintendent 
of  insurance  that  its  interests  will  sufiEer  materially  by  the  forced 
sale  thereof,  in  which  event  the  time  for  the  same  may  be  extended 
to  such  time  as  the  superintendent  shall  direct  in  such  certificate. 

If  it  is  a  domestic  marine  insurance  corporation,  it  may  also  ac- 
•quire  and  hold  such  real  property  within  the  state  or  upon  or  in  its 
waters  which  is  or  may  be  adapted  to  or  available  for  use  in  protect- 
ing, storing  and  caring  for  wrecked  vessels  or  cargoes,  or  in  pro-  i 
tectfng,  storing  or  canng  for  such  vessels  and  appliances  as  are  or 
may  be  employed  for  assisting  the  same,  or  which  is  or  may  be 
adapted  to  or  available  for  other  purposes  of  or  incident  to  marine 
salvage  service,  and  may  maziaire  and  dispose  of  such  real  property 
in  the  same  manner  and  with  lik^  effect  as  if  it  were  an  unineorpo* 
Tated  owner  thereof. 

§  21.  When  corporation  to  be  deemed  insolvent. —  Eveiy  in- 
surance corporation  specified  in  articles  two,  tliree,  four  and  fiv&of 
this  chapter,  whose  assets  and  credits  are  not  sufficient  to  reinsure 
its  outstanding  risks  in  a  solvent  insurance  corporation,  shall  be 
deemed  insolvent  and  may  be  proceeded  against  as  an  insolvent  cor- 
poration. 

§22.  Reinsurance. —  Every  insurance  corporation  doing  busi- 
ness in  this  state  may  reinsure  the  whole  or  any  part  of  any  policy 
obligation  in  any  other  insurance  corporation. 

When  the  reinsurance  is  made  by  any  other  than  a  life  insuranoe 
corporation,  it  shall  be  required  to  hold  as  an  unearned  premium 
fund  an  amount  equal  to  the  unearned  portion  of  the  gross  pre- 
miums charged  on  such  reinsured  obUgations  from  theidateof  their 
issuance  by  the  corporation  reinsured. 

No  credit  of  any  kind  shall  be  allowed  or  given  either  as  a  reduc- 
tion of  taxes  or  of  liabilities,  to  any  corporation  transacting  busi- 
ness in  this  state  for  reinsurance  made  in  corporations  not  authorized 
to  issue  policies  in  tliis  state.  The  superintendent  of  insurance  shall 
require  schedules  of  reinsurance  to  be  filed  by  each  corporation  at 
the  time  of  making  its  annual  report  to  the  department. 

§  23.  Reinsurance  by  receiver. — The  receiver  of  any  domestio 
insurance  corporation  may  reinsure,  upon  the  written  consent  of  the 
superintendent  of  insurance  and  the  attorney-general,  all  of  the  poL 
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icy  obligations  of  the  corporation  in  any  eolvont  corporation  au- 
thorized to  do  bosiness  in  this  state,  if  the  assets  of  the  corporation 
of  which  he  is  receiver  are  sufficient  to  effect  such  reinsurance.  If 
such  assets  are  insufficient  for  that  purpose,  the  receiver,  upon  the 
like  consent,  may  reinsure  a  percentage  of  each  policy  obligation  of 
Buoh  corporation  outstanding  to  the  extent  that  its  assets  may  be  suf- 
ficient for  that  purpose.  No  contract  of  reinsurance  shall  be  entered 
into  by  the  receiver  except  in  pursuance  of  an  order  of  the  court  in 
which  the  receiver  was  appointed  directing  the  reinsurance  and  »• 
tablishing  the  general  form  of  the  contract  for  the  same. 

§24.  Limitation  of 'risk. — Ko  domestic  insurance  corporation, 
nor  any  insurance  corporation  organized  under  the  laws  pf  any 
country  outside  of  the  United  States,  doing  bnsiness  in  this  state, 
shall  expose  itself  to  any  loss  on  any  one  risk  or  hazard  to  an  amount 
exceeding  ten  percent  of  its  capital  and  surplus.  No  insurance  cor- 
poration incorporated  under  the  laws  of  any  other  state  of  the  United 
States,  doing  business  in  this  state,  shall  expose  itself  to  any  loss  on 
any  one  risk  or  hazard  within  this  state  to  an  amount  exceeding  ten 
per  cent  of  its  capital  and  surplus.  No  portion  of  any  such  risk  or 
hazard  which  shall  have  been  reinsured  in  a  corporation  authorized 
to  do  insurance  business  in  this  state  shall  be  included  in  determin* 
leg  the  limitation  of  risk  prescribed  in  this  section. 

§  25.  Jurisdiction  of  superintendent  over  foreign  corporap 
tions. —  The  superintendent  of  insurance  shall  have  the  same  super- 
vision  and  make  the  same  examination  of  the  business  and  affairs  of 
every  foreign  insurance  corporation  doing  business  in  tins  state  as 
of  domestic  insurance  corporations  doing  the  same  kind  of  busineas, 
and  of  its  assets,  books,  accounts  and  general  condition.  Every  such 
foreign  corporation  and  its  agont&and  officers  shall  always  be  subject 
to  and  be  required  to  make  the  same  statements  and  answer  the  same 
inquiries  and  bo  subject  to  the  same  examinations,  and,  in  case  of 
default  therein,  to  the  same  penalties  and  liabilities  as  domestic  in- 
surance corporations  doing  the  same  kind  of  business,  or  any  of  the 
l^nts  or  officers  thereof,  are  or  may  be  liable  to  under  the  laws  of 
this  state  or  the  regulations  of  the  insurance  department. 

The  superintendent  may,  whenever  he  deems  it  necessary,  either 
in  person  or  by  a  proper  person  appointed  by  him,  repair  to  the  gen- 
eral office  of  such  foreign  corporation,  wherever  the  same  may  be, 
and  make  an  investigation  and  examination  of  its  affairs  and  condi- 
tion, lie  may  cancel  and  revoke  the  certificate  of  any  such  foreign 
corporation  refusuig  or  unreasonably  neglecting  to  comply  with  the 
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provision  of  this  section,  or  to  allow  the  examination  herein  pro- 
vided for  to  be  made,  and  prevent  such  corporation  from  further  con- 
tinuance  in  business  in  this  state. 

A  foreign  insurance  corporation  maj  transact  in  this  state  only 
such  kinds  of  business  as,  under  the  laws  of  the  state,  a  like  domes- 
tic insurance  corporation  is  authorized  to  transact,  provided  that 
companies  lawfully  transacting  both  fire  and  marine  insurance  in 
this  stato  on  the  first  day  of  October,  eighteen  hundred  and  ninety- 
two,  may  be  relicensed  to  transact  both  fire  and  marine  insurance; 
provided  further,  that  any  such  company  be  possessed  of  a  cash 
capital  equal  in  amount  to  the  cash  capital  required  by  the  laws  of 
thisstajx)  for  a  company  to  do  fire  insurance  and  a  company  to  do 
marine  insurance. 

No  such  corporation  shall  transact  any  business  in  this  state  not 
specified  in  the  certificate  of  authority  granted  by  the  superintendent. 

§  26.  Deposits  by  insurance  corporations  of  other  states.— 
Every  insurance  corporation  incorporated  under  the  laws  of  any 
other  state  of  the  United  States,  and  doing  business  in  this  state^ 
shall  keep  on  deposit  with  the  superintendent  of  insurance  of  this 
state,  or  with  the  auditor,  comptroller  or  general  fiscal  officer  of  the 
state  by  whoso  laws  it  is  incorporated,  the  same  amount  of  securi- 
ties which  a  like  domestic  insurance  corporation  is  required  to  de- 
posit with  the  superintendent  of  insurance  of  this  state.  The  super- 
intendent of  insurance  shall  bo  furnished  with  the  certificate  of  such 
auditor,  comptroller  or  general  fiscal  officer,  under  his  hand  and 
official  seal,  that  he,  as  such  auditor,  comptroller  or  general  fiscal 
officer  of  such  state,  holds  in  trust  and  on  deposit,  for  the  benefit  of 
all  the  policy  holders  of  the  corporation,  such  stocks  and  securities. 
Such  certificate  shall  embrace  the  items-of  the  securities  so  held,  and 
shall  state  that  the  officer  making  it  is  satisfied  that  the  securitiee 
are  worth  the  amount  required  by  law. 

§  27.  Funds  and  capital  of  insurance  corporations  incor- 
porated outside  of  the  United  States. — A  foreign  insurance 
corporation  incorporated  by  or  existing  under  the  government  or 
laws  of  any  country  outside  of  the  United  States,  and  admitted  to 
do  business  in  this  state  after  May  27,  1880,  shall  not  transact  any 
business  of  insurance  in  this  state,  unless  it  shall  have  within  the 
United  States,  deposited  with  insurance  departments  or  held  in  trust 
as  hereinafter  provided,  not  less  than  five  hundred  thousand  dollars, 
if  a  fire  insurance  corporation,  and  not  less  than  two  hundred  thou- 
sand doUare,  if  a  life  or  casualty  insurance  corporation,  invested  ia 
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like  manner  as  the  capital  of  a  sunilar  domestic  insurance  corporation 
is  required  to  be  invested. 

The  capital  of  such  foreign  fire  insurance  corporation,  doing  fire 
insurance  business  in  this  state,  or  of  any  such  company  hereafter  ad- 
mitted to  such  business  in  this  state,  shall,  for  the  purposes  of  this 
chapter,  be  the  aggregate  valae  of  such  sums  or  securities  as  such 
corporation  shall  have  on  deposit  m  the  insurance  department  of  this 
state,  and  of  the  other  states  of  the  United  States,  for  the  benefit  of 
policy  holders  in  any  of  such  states  or  in  the  Cuited  States,  and  of 
all  bonds  and  mortgages  for  money  loaned  on  real  estate  in  this  state 
or  in  any  state  of  the  United  States,  if  such  loans  shdl  be  made  in 
conformity  with  the  laws  of  such  state  providing  for  the  incorpora- 
tion of  insurance  companies  therein  and  the  investment  of  their 
capital,  and  of  all  other  assets  and  property  in  the  United  States,  hi 
which  fire  insurance  companies  organized  under  the  laws  of  this 
state,  may,  by  the  laws  thereof,  invest,  if  such  bonds  and  mortgages, 
assets  and  property  shall  be  invested  in  and  held  in  the  United  States 
by  trustees,  approved  by  the  superintendent  of  insurance  and  citizens 
of  the  United  States,  or  deposited  with  a  trust  company  to  be  approved 
by  him,  for  the  general  benefit  and  security  of  all  its  policy  holders 
in  the  United  States,  after  taking  from  such  aggregate  value  the 
same  deductions  for  losses,  debts  and  liabilities  in  this  and  the  other 
states  of  the  United  States,  and  for  premiums  upon  risks  therein  not 
yet  expired,  as  is  authorized  or  required  by  the  laws  of  this  state,  or 
the  regulation  of  its  insurance  department  with  respect  to  fire  in- 
surance companies  organized  under  the  laws  of  this  state. 

In  addition  to  the  reports  required  by  law  of  any  such  foreign  fire 
insurance  corporation,  it  shall  annually,  in  the  month  of  January, 
render  to  the  superintendent  a  detailed  statement  of  the  items  mak- 
ing up  such  capital,  and  the  deductions  to  be  made  therefrom,  signed 
and  verified  by  the  manager  and  a  majority  of  the  trustees  (or  if  a 
trust  company,  by  the  proper  officers  thereof)  of  the  corporation 
residing  in  the  United  States,  and  the  superintendent  shall,  there- 
upon, and  from  such  examinations  as  he  may  make  of  tho  afihirs  of 
the  corporation,  detennine  the  amount  of  such  capital  as  of  the  first 
day  of  January,  and  issue  to  such  corporation  his  certificate  of  tho 
amount  of  its  capital  so  determined ;  and  if  it  shall  at  any  time  ap- 
pear that  the  net  capital  for  which  the  last  certificate  shall  bo  out- 
standing has  been  materially  reduced,  the  superintendent  may  call 
in  such  certificate  and  issue  another,  corresponding  to  such  reduced 
capital,  providing  the  capital  is  not  reduced  below  the  sum  of  two 
hundred  thousand  dollars. 
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The  capital  of  any  such  foreign  lire  insurance  company,  so 
determined  and  certified,  shall  be  subject  to  taxation  as  provided 
for  in  section  thirtv-f our  of  this  chapter. 

When  any  part  of  its  capital  is  held  by  trustees  or  by  a  trust 
company,  pursuant  to  the  provisions  of  this  section,  such  trustees  or 
trust  company  shall  be  appointed  by  the  board*  of  managers  or 
directors  of  such  foreign  insurance  corporation,  and  a  duly  certified 
copy  of  the  vote  or  resolution  creating  the  trust  shall,  with  a  certified 
copy  of  such  trust  deed,  be  filed  in  the  office  of  the  superintendent 
of  insurance;  and  the  superintendent  may  examine  such  trustees  or 
the  agent  or  attorney  of  the  corporation  in  the  same  manner  as  he 
is  authorized  by  this  chapter  to  examine  the  a£Eairsand  funds  of  any 
domestic  insurance  corporation;  but  the  superintendent  of  insurance 
shall,  upon  the  written  request  of  any  such  foreign  fire  insarance 
company,  transfer  to  trustees  duly  appointed  by  it  under  the  pro- 
visions of  this  section  any  excess  of  securities  which  it  shall  have 
deposited  with  him  above  the  sum  of  two  hundred  thousand  dollars. 

The  deposit  required  of  such  corporation  shall  bo  reckoned  and 
considered  as  the  sum  of  two  hundred  thousand  dollars,  which  shall 
be  deposited  with  the  superintendent  of  Insurance  in  the  secarities 
authorized  by  law.  The  said  superintendent  may  also  receive  such 
additional  amounts  as  said  foreigu  insurance  company  shall  deposit 
with  him,  but  any  additional  amounts  now  on  deposit,  or  which  may 
hereafter  be  deposited  with  the  said  superintendent,  shall  be  received 
and  held  by  him  as  a  voluntary  deposit,  in  trust  for  all  the  policy 
holders  of  said  foreign  insurance  company  in  the  United  States,  and 
any  securities  in  excess  of  said  two  hundred  thousand  dollars  as 
aforesaid,  shall  on  the  written  request  of  said  foreign  insurance 
company,  be  transferred  to  the  trustees  appointed  by  said  company, 
as  in  this  section  provided. 

§28.  Special  deposit  required  in  certain  cases. —  No  insup* 
ance  corporation,  incorporated  by  or  existing  under  the  government 
or  laws  of  other  countries  than  the  United  States,  except  co-operative 
life  and  fraternal  beneficiary  insurance  corporations,  shall  transact 
any  business  of  insurance  in  this  state,  unless,  if  it  transact  fire  or 
marine  insurance  business  in  this  state,  it  has  deposited  with  the 
superintendent  of  insurance,  for  the  benefit  and  security  of  its  policy 
holders  in  the  United  States,  a  sum  not  less  than  two  hundred 
thousand  dollars  invested  as  in  this  chapter  required,  or  if  it  transact 
in  this  state  one  or  more  of  the  kinds  of  insurance  business  specified 
in  section  seventy  of  this  chapter,  it  has  deposited  with  the  super- 
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intendent  of  insurance,  for  like  purposes,  snch  amount  as  may  be 
required  of  domestic  insurance  corporations  doing  the  same  kinds 
of  buaness.  The  deposits  heretofore  made  with  trustees  by  marine 
insurance  corporations,  shall,  within  six  months  after  this  chapter 
takes  effect,  be  transferred  to  the  superintendent  of  insurance,  and 
shall  amount  to  at  least  the  sum  of  two  hundred  thousand  dollars; 
and  such  trustees  shall  thereby  bo  discharged  from  all  liability  in 
regard  to  the  funds  so  transferred.  If  the  deposit  is  of  bonds  and 
mortgages,  it  shall  be  accompanied  by  full  abstracts  of  titles  and 
searches,  and  the  fees  for  examination  of  title  by  counsel,  to  be  paid 
by  the  corporation  making  the  deposit,  shall  not  exceed  twenty  dol* 
lars  for  each  mortgage,  and  for  an  appraisal  of  property  five  dollars 
to  each  appraiser,  not  exceeding  two,  besides  expenses  for  each 
mortgage. 

§29.  Copy  charter  and  verified  statement  to  be  filed. — No 
foreign  insurance  corporation  shall  transact  any  business  of  insur- 
ance in  this  state  until  it  has  filed  in  the  office  of  the  superintend* 
ent  of  insurance  a  certified  copy  of  its  charter  or  deed  of  settle* 
ment  with  a  verified  detailed  statement  of  all  the  items,  matters  and 
other  information  in  regard  to  its  affairs  required  by  law  to  be  stated 
in  the  annual  report  of  a  similar  domestic  insurance  corporation, 
made  as  of  such  date  as  the  superintendent  may  require,  and  an 
agreement  under  its  corporate  seal  that  it  will  not,  while  authorized 
to  do  business  in  this  state,  transact  any  business  therein  which  a 
sunilar  domestic  insurance  corporation  is  prohibited  from  transact- 
ing. 

§80.  Appointment  of  attorney;  removal  ofcause  to  federal 
courts. —  No  foreign  insurance  corporation  shall  transact  any  busi- 
ness of  insurance  in  this  state  until  it  has  executed  and  filed  in  the 
office  of  the  superintendent  of  insurance  a  written  appointment  of 
the  superintendent  to  be  the  true  and  lawful  attorney  of  such  cor- 
poration in  and  for  this  state,  upon  whom  all  lawful  process  in  any 
action  or  proceeding  against  the  corporation  may  be  served  with  the 
same  effect  as  if  it  was  a  domestic  corporation.  Service  upon  such 
attorney  shall  thereafter  be  deemed  service  upon  the  corporation. 

If  any  such  corporation,  having  authority  to  do  business  in  this 
state,  admitted  since  May  twenty-seventh,  eighteen  hundred  and 
eighty,  shall  apply  to  remove  into  the  United  States  court  any  action 
brought  against  it  in  any  court  of  this  state,  its  authority  to  transact 
the  business  of  insurance  in  this  state  shall  cease,  and  the  superin- 
tendcnt  shall  revoke  the  certificate  of  authority  of  any  such  corpora- 
[tion  to  do  business  in  this  state,  and  notify  its  agents  to  discontinue 
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the  issuing  of  any  new  policy  thereunder  when  it  shall  apj)ear 
to  him  that  the  corporation  has  made  such  application,  and 
thereafter  the  agents  of  the  corporation  shall  discontinue  the 
issuing  of  new  policies  in  this  state. 

§  31.  Certified  copy  of  superintendent's  certificate  and  of 
statement  to  be  filed  in  the  clerk's  office — No  agent  of  amy 
foreign  insurance  corporation  shall  transact  any  business  of 
insurance  in  this  state  until  he  has  filed  in  the  oflSce  of  the 
clerk  of  the  county  where  he  resides,  a  certified  copy  of  the 
superintendent's  certificate  of  authority  to  do  business  and  a 
certified  copy  of  the  statement  required  by  this  chapter  to  be 
filed  in  the  oflSces  of  the  superintendent,  and  until  he  has  pub- 
lished in  a  paper  at  Albany,  in  which  notices  by  state  oflScers 
are  authorized  by  law  to  be  published  for  four  successive  weeks 
after  such  filing,  a  copy  of  such  certificate  and  statement,  and 
filed  in  the  office  of  the  superintendent  within  thirty  days  there- 
after proof  of  such  publication,  by  an  affidavit  of  the  publisher 
of  the  newspaper,  his  foreman  or  clerk. 

§  32.  Renewal  of  certificate  of  authority. —  The  certificate 
of  authority  granted  by  the  superintendent  of  insurance,  pur- 
suant to  the  provisions  of  this  chapter,  ta  a  foreign  insurance 
corporation  to  do  business  in  this  state,  shall  not  remain  in 
force  for  a  longer  period  than  one  year.  The  statements  and 
evidences  of  investment  required  by  this  chapter  to  be  filed 
in  the  office  of  the  superintendent  before  a  certificate  of  author- 
ity is  granted  to  a  foreign  corporation,  shall  be  renewed  from 
year  to  year,  in  such  manner  and  form  as  the  superintendent 
may  require,  with  an  additional  statement  of  the  amount  of 
I  remiums  received  and  losses  sustained  in  this  state  during  the 
preceding  year  so  long  as  such  authority  continues.  If  the  super- 
intendent is  satisfied  that  the  capital,  securities  and  inveslmenls 
ren3ain  secure,  and  that  it  may  be  safely  intrusted  with  a  contin- 
uance of  its  authority  to  do  business,  he  shall  grant  a  renewal  of 
sucli  certificate  of  authority.     [Thus  am.  by  L.  1893,  ch.  725.] 

§  33.  Reciprocal  requirements. —  If,  by  the  existing  or  future 
laws  of  any  state,  an  insurance  corporation  of  this  state  having 
agencies  in  such  other  state  or  the  agents  thereof,  shall  be 
required  to  make  any  deposit  of  securities  in  such  other  state 
for  the  protection  of  the  policy  holders  or  otherwise,  or  to  make 
payment  for  taxes,  fines,  penalties,  certificates  of  authority, 
license  fees  or  otherwise,  greater  than  the  amount  required  by 
this  chapter  from  similar  corporations  of  such  other  state  by 
the  then  existing  laws  of  this  state,  then  and  in  every  such 
case,  all  insurance  corporations  of  such  state  established  or 
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heretofore  having  established  an  agency  or  agencies  in  this 
state  shall  be  and  they  are  hereby  required  to  make  the  like 
deposit  for  the  like  purposes  in  the  insurance  department  of 
this  state,  and  to  pay  the  superintendent  of  insurance  for  taxes, 
fines,  penalties,  certificates  of  authority,  license  fees  and  other- 
wise, an  amount  equal  to  the  amount  of  such  charges  and  pay- 
ments imposed  by  the  laws  of  such  other  state  upon  the  insur- 
ance corporations  of  this  state  and  the  agents  thereof. 

The  superintendent  of  insurance  may  remit  any  of  the  fees 
and  charges  which  he  is  required  by  law  to  collect,  except  such 
as  he  is  required  to  collect  by  virtue  of  this  section;  but  no 
discrimination  shall  be  made  in  favor  of  one  corporation  over 
another  from  the  same  state  or  country. 

§  34.  Taxation  of  foreign  corporations. —  The  capital  of  any 
insurance  corporation  incorporated  under  the  laws  of  any  state 
or  country  outside  of  the  United  States,  to  the  extent  employed 
in  the  transaction  of  business  in  this  state,  and  as  determined 
and  certified  as  prescribed  by  section  twenty-seven  of  this  chap- 
ter, shall  be  subject  to  taxation  the  same  as  the  capital  of  a 
like  domestic  insurance  corporation,  to  be  levied,  assessed  and 
collected,  as  prescribed  by  law,  at  such  place  in  the  state  as 
it  shall  have  its  principal  office.  Upon  satisfactory  proof  to 
the  superintendent  of  insurance*  that  any  foreign  insurance 
corporation  has  neglected  or  refused  to*  pay  any  tax  levied  and 
assessed  under  the  laws  of  this  state,  he  shall  revoke  any  cer- 
tificate of  authority  granted  by  him  to  such  corporation  to 
do  business  in  this  state,  and  it  shall  thereafter  be  precluded 
from  doing  business  herein. 

Every  life,  health  or  casualty  insurance  corporation  incor- 
porated by  or  organized  under  the  laws  of  any  government 
outside  of  the  United  States  engaged  in  the  transaction  of  the 
business  of  life,  health  or  casualty  insurance  in  this  state  shall 
annually  on  or  before  the  first  day  of  March,  pay  to  the  super- 
intendent of  insurance  a  tax  of  two  per  centum  on  all  premiums 
received  in  cash  or  otherwise  by  their  attorneys  or  agents  in 
this  state  during  the  year  ending  on  the  preceding  thirty-first 
day  of  December,  upon  which  a  tax  on  premiums  has  not  been 
paid  to  any  other  state.  If  any  such  corporation  shall  neglect 
or  refuse  to  pay  such  tax,  the  superintendent  shall  collect  the 
same  out  of  the  interest  on  the  stocks  or  securities  deposited 
in  the  insurance  department. 

The  agent  of  every  corporation,  association  or  individual  not 
incorporated  by  the  laws  of  this  state  to  effect  insurances  against 
marine  risks,  shall  annually,  on  or  before  the  first  day  of  Fehm- 
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ary,  pay  to  the  superintendent  of  insurance  a  tax  of  two  per 
oentom  upon  the  amount  of  all  premiums  upon  insurances  against 
marine  risks  which  have  been  received  by  such  agent  or  au^^ 
person  for  him  or  have  been  agreed  to  be  paid  for  any  such  in- 
surance effected  or  agreed  to  be  effected  or  procured  by  him, 
within  this  state,  for  the  year  ending  the  thirty-first  day  of 
December  preceding;  but  in  collecting  such  tax  from  a  foreign 
marine  insurance  corporation,  the  superintendent  of  insurance 
shall  deduct  therefrom  all  other  taxes  paid  by  such  corporation 
under  the  laws  of  this  state. 

In  ascertaining  the  amount  of  premiums  upon  which  said  two 
per  centum  tax  is  to  be  levied,  there  shall  be  deducted  from  the 
premiums  aforesaid,  on  account  of  reinsurances,  such  portion  of 
the  premiums  upon  said  reinsurances  as  may  have  been  paid  to 
companies  that  are  subject  to  the  payment  of  the  tax  hereby 
provided  for.    [Thus  am.  hy  Z.  1898,  ch,  725  ] 

§  35.  Superintendent  to  forward  process. —  Whenever  law- 
ful process  against  an  insurance  corporation  shall  be  served 
upon  the  superintendent  of  insurance  under  the  provisions  of 
this  chapter,  he  shall  forthwith  forward  a  copy  of  such  process 
by  mail,  prepaid  and  directed  to  the  secretary  of  the  corporation, 
or  in  the  case  of  corporations  incorporated  under  the  laws  of 
any  foreign  government,  to  the  resident  manager  or  last  ap- 
pointed general  agent  of  the  corporation  in  this  country. 

For  each  copy  of  process  the  superintendent  shall  collect  the 
sum  of  two  dollars,  which  shall  be  paid  by  the  plaintiff  at  the 
time  of  such  service,  to  be  recovered  by  him  as  part  of  the  tax- 
able disbursements  if  he  succeeds  in  the  suit. 

§  36.  Officers  and  directors  not  to  receive  comoensation 
for  negotiating  loans. —  No  director  or  officer  of  an  insurance 
corporation  doing  business  in  this  state  shall  receive  any  money 
or  valuable  thing  for  negotiating,  procuring  or  recommending 
any  loan  from  any  such  corporation,  or  for  selling  or  aiding  in 
the  sale  of  any  stocks  or  securities  to  or  by  such  corporation. 

Any  person  violating  the  provisions  of  this  section  shall  forfeit 

his  position  as  such  director  or  oflBcer,  and  be  disqualified  from 

.  thereafter  holding  any  such  office  in  any  insurance  corporation. 

§  37.  Corporations  heretofore  formed. — ^Any  domestic  insur- 
ance corporation  heretofore  incorporated  or  extended  under  the 
provisions  of  any  general  or  special  law  of  the  state  is  hereby 
brought  under  all  of  the  provisions  of  th's  chanter  relating  to  such 
corporation,  except  that  its  capital  may  continue  of  the  amount 
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named  in  its  charter  during  the  existing  term  thereof,  unless  it  ex- 
tends to  other  kinds  of  insurance,  and  it  shall  be  entitled  to  all  priv- 
ileges granted  by  such  charter  not  authorized  by  this  chapter.  A 
greater  number  than  a  majority  of  the  directors  of  any  such  speci- 
ally chartered  corporation  shall  not  be  required  to  be  residents  of 
this  state  notwithstanding  the  provisions  of  any  special  law. 

§38.  Fiduciary  capacity  of  agents. — Every  person  appointed 
or  acting  in  this  state  as  agent  of  any  insurance  corporation  who  re- 
ceives or  collects  any  moneys  as  such  agent,  shall  be  responsible  in  a 
trust  or  fiduciary  capacity  to  such  corporation  therefor. 

§39.  Examiners  and  examinations.— The  superintendent  of 
insurance  shall,  as  often  as  he  deems  it  expedient,  appoint  one  or 
more  competent  persons  not  officers  of  or  connected  with,  or  inter- 
ested in  any  insurance  corporation  doing  business  in  this  state,  other 
than  as  a  policy  holder,  as  examiners  to  examine  into  the  affairs  of 
any  such  corporation.  Such  examiners  may  examine  under  oath 
the  officers  and  agents  of  any  such  corporation  and  its  books,  with 
reference  to  its  business.  Every  such  corporation,  its  officers  and 
agents,  shall  produce  its  books  and  all  pa])ers  in  its  or  their  posses- 
sion relating  to  its  business  or  affairs  for  the  inspection  and  examina- 
tion of  such  examiners  whenever  required;  and  shall  facilitate  such 
examination  and  aid  the  examiners  in  making  the  same  so  far  as  it 
is  in  their  power  to  do  so. 

Every  such  examiner  shall  make  a  full  and  true  report  of  every 
examination  made  by  him,  verified  by  his  oath ;  which  report  so 
verified  shall  be  presumptive  evidence  in  any  action  or  proceeding 
in  the  name  of  the  people  against  the  corporation,  its  officers  or 
agents,  of  the  facts  stated  therein.  The  superintendent  shall  grant 
a  hearing  to  the  corporation  examined  before  filing  any  such  report; 
and  may  withhold  any  such  report  from  public  inspection  for  such 
time  as  he  may  deem  proper  and  may,  if  he  deems  it  for  the  inter? 
est  of  the  public  to  do  so,  publish  any  such  report  or  the  result  of 
any  such  examination  as  contained  thereiui  in  one  or  more  newspa* 
pcrs  of  the  state. 

§  40.  Examination  by  superintendent  upon  request  of  stocks 
holder  or  creditor. —  The  superintendent  shall  make  an  examinai 
tion  into  the  affairs  of  any  insurance  corporation  doing  business  in 
this  state,  whenever  any  stockholder  or  judgment  creditor  of  any 
such  corporation  shall,  by  a  declaration  subscribed  and  sworn  to  by 
him,  notify  the  superintendent  that  from  facts  within  the  knowl* 
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edge  of  the  person  making  the  declaration,  and  stated  therein,  he 
believes  the  condition  of  such  corporatioD  does  not  justify  its  con- 
tinuance in  business,  and  if  the  superintendent  is  satisfiod  from  the 
facts  stated  that  the  corporation  is  in  such  a  condition. 

No  such  examination  shall  be  made  within  twelve  months  from 
the  time  when  an  examination  shall  have  been  made*  by  an  exam- 
iner of  the  department. 

No  stockholder  or  creditor  of  any  such  domestic  corporation, 
without  its  consent  by  a  vote  of  its  board  of  directors,  at  a  meeting 
called  for  that  purpose,  shall  maintain  an  action  for  the  dissolution 
of  the  corporation,  or  apply  for  the  appointment  of  a  receiver  of  its 
property  and  effects  unless  after  notification  by  such  creditor  or 
stockholder  as  in  this  section  provided  the  superintendent,  if  satis- 
fied as  aforesaid,  shall  neglect  or  refuse  for  the  space  of  thirty  days 
to  cause  such  examination  to  be  made. 

§  41.  Impairment  of  capitaL — If  it  appears  to  the  superintend- 
ent, from  any  statement  made  to  him  or  from  an  examination 
made  by  him  or  by  any  examiner  appointed  by  him,  that  the  capital 
stock  of  any  insurance  corporation,  except  a  life  insurance  corpora- 
tion, doing  business  in  this  state  is  impaired  to  the  extent  of  twenty- 
five  per  cent  thereof  or  that  its  assets  are  insufficient  to  justify  its 
continuance  in  business,  he  shall  determine  the  amount  of  such  im- 
pairment or  deficiency,  and  issue  a  written  requisition  to  the  cor- 
poration to  require  its  stockholders  to  make  good  the  amount  of  the 
impairment  or  deficiency  within  such  period  as  he  may  designate, 
not  less  than  thirty  nor  more  than  ninety  days  from  the  service  of 
the  requisition. 

If  the  amount  of  any  such  impairment  or  deficiency  shall  not  be 
made  good  within  the  time  specified  in  such  requisition,  the  cor- 
poration, if  a  domestic  corporation,  shall  be  deemed  insolvent  and 
may  be  proceeded  against  as  an  insolvent  corporation,  by  the  at- 
torney-general in  the  manner  authorized  by  law. 

If  it  is  a  foreign  insurance  corporation  the  superintendent  shall 
revoke  the  certificate  of  authority  issued  to  such  corporation  and 
shall  cause  a  notice  thereof  to  be  published  in  the  state  paper  for 
four  weeks  and  such  corporation,  its  agent  or  agents,  shall,  after  such 
notice,  discontinue  the  issuing  of  any  new  policies. 

§  42.  Stockholders  to  make  good  impairment  or  defidenqr. 
—  Upon  the  receipt  of  the  requisition  of  the  superintendent  of  in- 
surance specified  in  the  last  preceding  section,  the  directors  of  the 
corporation  shall  forthwith  call  upon  its  stockholders  ratably  for 
such  amounts  as  will  make  up  such  impairment  or  deficiency. 
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K  any  Btockholder  refuses  or  neglects  to  pay  the  amount  called 
for  after  notice,  personally  given  or  by  advertisement,  in  such  time 
and  manner  as  the  superintendent  shall  approve,  the  directors  may 
require  the  return  of  the  certificate  of  stock  held  by  the  stockholder, 
and  in  lieu  thereof  issue  to  him  new  certificates  for  such  number  of 
shares  as  he  may  be  entitled  to  in  the  proportion  that  the  ascertained 
value  of  the  assets  of  the  corporation  as  determined  by  the  superin- 
tendent bears  to  its  original  capital,  the  corporation  paying  for  any 
fractional  parts  of  shares. 

The  directors  may  create  new  stock  and  issue  certificates  therefor 
and  dispose  of  the  same  at  not  less  than  par  for  an  amount  sufficient 
to  make  up  the  original  capital  of  the  corporation. 

For  any  losses  accruing  upon  new  risks  taken  after  the  expiration 
of  the  period  limited  by  the  superintendent  in  any  such  requisition 
and  before  such  impairment  or  deficiency  shall  be  made  up,  the  di* 
rectors  of  the  corporation  shall  be  jointly  and  severally  individually 
liable  to  the  extent  thereof. 

Any  transfer  of  stock  made  during  the  pendency  of  any  such  ex- 
amination or  after  any  such  report  shall  have  been  made  and  before 
any  impairment  or  deficiency  specified  in  any  such  requisition  shall 
be  made  good,  shall  not  release  the  person  making  the  transfer  from 
his  liability  for  losses  accrued  previous  to  such  transfer. 

§  43.  Impaired  mutual  insurance  corporations.  —  If  it  ap- 
pears to  the  superintendent  from  an  examination  made  by  him  or 
by  an  examiner  appointed  by  him  that  the  assets  or  capital  of  any 
mutual  insurance  corporation  aro  insufficient  to  justify  its  continu- 
ance in  business,  he  shall  determine  the  amount  of  such  deficiency 
and  issue  a  written  requisition  to  the  officers  of  the  corporation  re- 
quiring them  to  make  it  good  within  a  time  to  be  specified  therein^ 
sot  less  than  thirty  nor  more  than  ninety  days  from  the  service  of 
such  requisition.  Such  service  may  be  made  by  mail^  directed  to 
the  corporation  at  its  place  of  business  in  this  state  specified  in  ita 
charter.  Upon  the  service  of  such  requisition  the  directors  of  tho 
corporation  shall  forthwith  cause  such  deficiency  to  be  made  good, 
and  proof  to  be  filed  with  the  superintendent  within  the  time  speci- 
fied in  the  requisition  that  the  same  has  been  made  good. 

For  any  losses  accruing  upon  new  risks  taken  after  the  expiration 
of  such  time,  and  before  such  deficiency  shall  be  made  good,  the  di- 
rectors of  the  corporation  shall  jointly  and  severally  be  personally 
liable  therefor.    If  such  deficiency  shall  not  be  made  good  within 
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flie  time  specified  in  each  requisition  and  satisfactory  proof  thereof 
filed  with  the  saperiatendent,  the  corporation  sluill  be  deemed  insot 
Tent  and  may  be  proceeded  against  by  the  attorney-general  as  an  in- 
solvent corporation  in  the  manner  anthorized  by  law. 

§44.  Reports  of  corporations. —  Every  corporation,  engaged 
'wholly  or  in  part  in  the  transaction  of  the  business  of  insurance  in 
this  state,  whether  heretofore  or  hereafter  incorporated  by  a  general 
or  a  special  law,  except  corporations  formed  under  articles  sixth, 
Bcventh,  eighth  and  ninth  of  this  chapter,  shall  annually,  on  the 
first  day  of  January,  or  within  two  months  thereafter,  file  in  the 
office  of  the  superintendent  of  insurance  a  statement  verified  by 
the  oath  of  at  least  two  of  the  principal  officers  of  such  corporation, 
ehowing  its  condition  on  the  thirty-first  day  of  December  then  next 
preceding, wliich  shall  be  in  such  form  and  shall  contain  such  mat- 
ters as  the  superintendent  shall  prescribe.  If  a  foreign  corporation 
incorporated  under  the  laws  of  a  state  or  country  outside  of  the 
United  States  such  oath  may  be  made  by  the  manager  thereof 
within  the  United  States, 

The  superintendent  may  also  address  any  inquiries  to  any  such 
insurance  corporation  or  its  officers  in  relation  to  its  doings  or  con- 
ditions, or  any  other  matter  connected  with  its  transactions.  Every 
corporation  so  addressed  shall  promptly  and  truthfully  reply  in  writ- 
ing to  any  such  inquiries,  and  such  reply  shall  be  verified,  if  re- 
quired by  the  superintendent,  by  such  officer  of  the  corporation  as 
he  shall  designate. 

§  45.  Forms  of  report  to  be  furnished  by  superintendent.— 
The  superintendent  shall  cause  to  be  prepared  and  furnished  to 
every  corporation  required  by  the  provisions  of  this  chapter  to  re. 
port  to  him,  printed  forms  of  the  reports  and  statements  required  of 
Buch  corporations.  He  may  make  such  changes  from  time  to  time  . 
in  the  form  of  the  same  as  shall  seem  to  him  best  adapted  to  eHcit 
from  such  corporations  a  true  exhibit  of  their  condition  in  respect 
to  the  several  matters  which  they  are  required  to  report,  or  in  re- 
spect to  any  other  matters  which  he  may  deem  material.  The 
report  of  any  corporation,  the  capital  of  which  is  composed  in  whole 
or  in  part  of  notes,  shall,  in  addition  to  the  foregoing,  exhibit  the 
amount  of  notes  originally  forming  its  capital,  and  also  what  propor- 
tion of  such  notes  is  still  held  by  the  corporation  and  considered 
capitaL 

If  a  corporation,  incorporated  under  the  laws  of  any  state  or 
country  outside  of  the  United  States,  such  report  with  respect  to 
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the  boBinees  done  and  assets  held  by  or  for  the  corporation,  shall 
only  contain  a  statement  of  the  business  done  and  assets  held  by  or 
for  it  within  the  United  States  for  the  protection  of  all  policy- 
holders residing  within  the  United  States,  and  shall  not  contain  any 
statement  in  regard  to  its  assets  and  business  elsewhere. 

Every  insurance  corporation  failing  to  make  and  file  the  reports 
and  statements  required  by  this  chapter  or  to  reply  to  any  inquiry 
of  the  superintendent,  shall  forfeit  to  the  people  of  the  state  five 
hundred  dollars  for  the  first  ofiEense,  and  an  additional  five  hundred 
dollars  for  every  month  that  such  corporation  shall  thereafter  con- 
tinue to  transact  any  business  of  insurance  in  this  state. 

§  46.  Annual  report  of  superintendent.— The  superintendent 
of  insurance  shall  annually  transmit  to  the  legislature  at  the  opening 
of  its  session,  or  within  ninety  days  thereafter,  a  report  containing 
the  statements  and  reports  made  to  him  pursuant  to  the  provisions 
of  section  forty-four  of  this  chapter  arranged  in  tabular  form,  or  in 
nbstracts,  in  classes  according  to  the  kind  of  insurance  made  by  the 
corporation,  which  report  shall  also  contain : 

1.  A  statement  of  all  insurance  corporations  authorized  to  do 
business  in  this  state  during  the  year  ending  the  thirty-first  day  of 
December  next  preceding,  with  their  names,  locations,  amounts  of 
capital,  dates  of  incorporation,  and  of  the  commencement  of  business, 
and  kinds  of  insurance  in  which  they  are  engaged  respectively. 

2.  A  statement  of  the  insurance  corporations  whose  business  has 
been  closed  during  such  year  and  the  reasons  for  closing  the  same, 
vith  the  amount  of  their  assets  and  liabilities  so  far  as  the  same  are 
known,  or  can  bo  ascertained  by  him. 

3.  Any  amendments  to  the  insurance  law  which  in  his  judgment 
may  bo  desirable. 

4.  The  names  and  compensation  of  tho  clerks  employed  by  him, 
the  whole  amount  of  the  expenses  of  the  department,  the  amount 
assessed  upon  tho  insnranco  corporations  to  defray  the  expenses  of 
said  department,  tho  amount  of  assessment  paid  by  each  corporation, 
and  the  amount,  if  any,  for  which  the  treasury  i^iall  be  in  advance 
during  such  yean 

In  addition  to  the  usual  number  of  copies  for  tho  use  of  the  legis- 
lature,  there  shall  be  printed  and  in  readiness  for  distribution  by 
the  printer  employed  to  print  legislative  documents,  four  thousand 
copies  of  such  report  for  the  use  of  the  department 

§  47.  Deceptive  statements  prohibited. — No  msnranoe  corpo- 
ration doing  business  in  this  state,  or  agent  thereof,  shall  state  or 
represent  by  advertisement  in  any  newspaper,  periodical  or  maga- 

145. 
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zine,  or  by  any  sign,  circular,  card,  policy  of  insurance  or  certifi- 
cate of  renewal  thereof  or  otherwise,  that  any  funds  or  assets 
are  in  possession  of  any  such  corporation  not  actually  possessed 
by  it  and  available  for  the  pa^nnent  of  losses  and  claims,  and 
held  for  the  protection  of  its  policy  holders  or  creditors. 

§  48.  Contents  of  advertisemenis.7—  Every  advertisement  or 
public  announcement,  and  every  sign,  circular  or  card  issued  by 
any  fire  insurance  corporation  doing  business  in  this  state  pur- 
porting to  make  known  its  financial  standing,  shall  exhibit  the 
capital  in  the  United  States  actually  paid  in  in  cash,  and  the 
amount  of  net  surplus  of  assets  over  all  its  liabilities  actually 
available  for  the  payment  of  its  losses,  and  held  for  the  protec- 
tion of  its  policy  holders,  including  in  such  liabilities  the  fund, 
if  any,  reserved  for  reinsurance  of  outstanding  risks,  and  shall 
correspond  with  the  verified  statement  made  by  it  to  the  insur- 
ance department  next  preceding  the  making  or  issuing  of  the 
same.  Any  such  corporation  may  publish  in  any  policy  or  cer- 
tificate of  renewal  thereof,  a  single  item  showing  the  amount  or 
its  capital  as  set  forth  in  its  charter,  act  of  incorporation,  deed 
of  settlement,  or  articles  of  association  under  which  it  is  author- 
ized to  transact  business. 

For  every  violation  of  this  and  the  preceding  section  by  any 
such  corporation,  it  shall  forfeit  for  the  first  offense  to  the 
people  of  the  state  the  sum  of  five  hundred  dollars,  and  for  every 
subsequent  offense,  the  sum  of  one  thousand  dollars,  which  sums, 
when  recovered,  shall  be  paid  into  the  treasury  of  the  state  to 
the  credit  of  the  fund  for  defraying  the  expenses  of  the  insurance 
department. 

§  49.  Agfents. —  Every  agent  of  any  insurance  corporation 
doing  business  in  this  state  shall,  in  all  advertisements  of  such 
agency,  publish  the  location  of  the  corporation,  giving  the  name 
of  the  city,  town  or  village  in  which  it  has  its  principal  business 
office,  and  the  state  or  government  under  the  law^s  of  which  it 
is  organized. 

The  term,  agent,  in  this  chapter  shall  include  an  acknowledged 
agent  or  surveyor  or  any  other  person  or  persons  w^ho  shall  in 
any  manner  aid  in  transacting  the  insurance  business  of  any 
insurance  corporation  not  incorporated  by  the  laws  of  this  state, 
and  any  broker  whose  business,  in  the  whole  or  in  part,  is  to 
negotiate  for  and  place  risks,  deliver  the  policies  covering  the 
same  and  collect  premiums  therefor. 
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§  50.  Ag:ent*s  certificate  of  authority. —  No  person  or  cor- 
poration shall  act  as  agent  for  any  foreign  insurance  corporation 
in  the  transaction  of  any  business  of  insurance  within  this  state, 
or  negotiate  for  or  place  risks  for  any  such  corporation,  or  in 
any  way  or  manner  aid  such  corporation  in  effecting  insurances 
or  otherwise  in  this  state,  unless  such  corporation  shall  hare 
fully  complied  with  the  provisions  of  this  chapter.  Every  such 
agent  shall,  annually,  on  the  first  day  of  January,  or  within  sixty 
dajs  thereafter,  procure  a  certificate  of  authority  from  the  super- 
intendent of  insurance,  who  shall  file  in  his  office  evidence  of  the 
issuance  of  such  certificate  to  the  agent  aforesaid.  Any  person 
or  corporation  violating  the  provisions  of  this  section  shall  for- 
feit to  the  people  of  the  state  the  sum  of  five  hundred  dollars 
for  the  first  offense,  and  an  additional  sum  of  one  hundred  dol- 
lars for  each  month  during  which  any  such  person  or  corpora- 
tion shall  continue  to  act  in  violation  of  this  section.  This  sec- 
tion shall  not  apply  to  the  agents  of  corporations  transacting 
business  under  the  provisions  of  article  six  of  this  chapter. 
[Thus  cm.  hy  L.  1893,  ch.  725.] 

§  61.  Examination  of  securities  deposited  by  officers  of  cor- 
poration. —  Every  insurance  corporation  having  securities  de- 
posited in  the  office  of  the  superintendent  of  insurance,  shall, 
once  or  more  during  each  calendar  year,  and  at  such  time  or 
times  during  the  ordinary  business  hours  as  the  corporation 
may  select,  cause  such  securities  to  be  examined  by  its  presi- 
dent, secretary,  actuary,  or  other  officer  or  agent  whom  it  may 
designate  for  that  purpose,  to  be  compared  with  the  books  of 
the  insurance  department,  and  if  found  correct,  to  execute  to 
the  superintendent  of  insurance  a  receipt  or  certificate  setting 
forth  in  the  same  the  different  kinds  of  such  securities  and  the 
amounts  thereof,  and  that  the  same  are  in  the  possession  and 
custody  of  the  superintendent  at  the  date  of  such  receipt. 

§  52.  Reorganization  of  existing  corporations  and  amend- 
ments of  certificates. —  Any  domestic  corporation  existing  or 
doing  business  at  the  time  this  chapter  takes  effect,  may,  by  a 
vote  of  a  majority  of  its  directors  or  trustees  accept  provisions 
of  this  chapter  nnd  amend  its  charter  to  conform  with  the  same, 
upon  obtaining  the  consent  of  the  superintendent  of  insurance 
thereto  in  writing;  and  thereafter  it  shall  be  deemed  to  have 
been  incorporated  under  this  chapter,  and  every  such  corpora- 
tion in  reincorporating  under  this  provision,  may  for  that  pur- 
pose so  adopt  in  whole  or  in  part  a  new  charter,  in  conformity 
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herewith,  and  include  therein  any  or  all  provisions  of  its  existing 
charter,  and  any  or  all  changes  from  its  existing  charter,  to 
cover  and  enjoy  any  or  all  the  privileges  and  provisions  of  exist- 
ing laws  which  might  be  so  included  and  enjoyed  if  it  were 
originally  incorporated  thereunder,  and  it  shall,  upon  such 
adoption  of  and  after  obtaining  the  consent,  as  in  this  section 
before  provided,  to  such  charter,  and  filing  the  same  and  the 
record  of  adoption  and  consent  in  the  office  of  tfie  superintendent 
of  insurance,  pei*petually  enjoy  the  same  as  and  be  such  cor- 
poration, and  which  is  declared  to  be  a  continuation  of  such 
corporation  which  existed  prior  to  such  reincorporation;  and 
the  offices  therein  which  shall  be  continued  shall  be  filled  by  the 
respective  incumbents  for  the  periods  for  which  they  were 
elected  and  all  others  shall  be  filled  in  the  manner  by  such 
amended  charter  provided.  Every  domestic  insurance  corpora- 
tion may  amend  its  charter  or  certificate  of  incorporation  by 
inserting  therein  any  statement  or  matter  which  might  have 
been  originally  inserted  therein;  and  the  same  proceedings  shall 
be  taken  upon  the  presentation  of  such  amended  charter  or 
certificate  to  the  superintendent  of  insurance  as  are  required  by 
this  chapter  to  be  taken  with  respect  to  an  original  charter  or 
certificate,  and  if  approved  by  the  superintendent  of  insurance, 
and  his  certificate  of  authority  to  do  business  thereunder  is 
granted,  the  corporation  shall  thereafter  be  deemed  to  poflsess 
tlie  same  powers  and  be  subject  to  the  same  liabilitieB  as  if  such 
amended  charter  or  certificate  had  been  its  original  charter  or 
certificate  of  incorporation,  but  without  prejudice  to  any  pend- 
ing action  or  proceeding  or  any  rights  previouBly  acorued. 
[Thtcs  am.  hy  L.  1893,  ch.  725.] 

§  53.  General  penalties —  Any  corporation  or  person  violat- 
ing any  provision  of  the  insurance  law  shall  forfeit  to  the  people 
of  the  state  the  sum  of  five  hundred  dollars  for  every  such  viola- 
tion unless  a  different  sum  is  specifically  provided  for  the  viola- 
tion by  the  provisions  of  this  chapter.  Such  sum,  when  col- 
lected, shall  be  paid  into  the  treasury  of  the  state. 

§  54.  Agents  not  to  act  for  unauthorized  corporations.* — 
No  person,  partnership,  or  association  of  persons  shall  engage 
in  the  business  of  insurance  inTEls  state  except  as  agents  of  a 
person  or  corporation  authorized  to  do  the  business  of  insurance 
in  the  state  unless  possessed  of  the  capital  required  of  an  insur- 
ance corporation  doing  the  same  Kin3  of  business  in  the  state 

*  See  Penal  Code,  %\  VHo-Vrrj. 
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and  mTested  in  the  same  manner;  nor  unless  he  or  they  shall 
have  made  and  deposited  with  the  superintendent  of  insurance 
securities  of  the  same  amount  required  of  an  insurance  corpora- 
tion doing  busmess  in  this  state,  nor  unless  the  superintendent 
of  insurance  shall  have  granted  to  him  or  them  a  certificate  to 
the  effect  that  he  or  they  have  complied  with  all  the  provisions 
of  law  which  an  insurance  corporation  doing  business  in  this 
state  is  required  to  observe,  and  that  the  business  of  insurance 
specified  therein  may  be  safely  intrusted  to  the  person,  partner- 
ship or  association  of  persons  to  whom  the  certificate  is  granted. 

Every  person,  partnership  or  association  receiving  any  such 
certificate  of  authority  shall  be  subject  to  the  insurance  laws  of 
the  state  and  to  the  judisdiction  and  supervision  of  the  super- 
intendent of  insurance  in  the  same  manner  as  if  an  insurance 
corporation  authorized  by  the  laws  of  the  state  to  engage  in  the 
business  of  insurance  specified  in  the  certificate. 

No  such  person,  partneiMship  or  association  shall  transact  busi- 
ness under  a  corporate  or  fictitious  name  or  under  any  name, 
style  or  title  other  than  the  true  name  of  such  person,  or  of  the 
persons  comprising  such  partnership  or  association. 

§  55.  Insnrance  without  the  consent  of  the  insured  pro- 
hibited. ->No  policy  of  insurance  shall  be  issued  upon  any 
property  except  upon  the  application  and  in  the  name  of  some 
person  having  an  interest  in  the  property.  No  policy  or  agree- 
ment for  insurance  shall  be  issued  upon  the  life  or  health  of 
another  or  against  loss  by  disablement  by  accident  except  upon 
the  application  of  the  person  insured;  but  a  wife  may  i?akie  a 
policy  of  insurance  upon  the  life  or  health  of  her  husbtod 
or  against  loss  by  his  disablement  by  accident;  an  ejnployer  may 
take  out  a  policy  of  accident  ineurance  covering  his  employes 
collectively  for  the  benefit  of  such  as  may  be  injured,  and  a 
person  liable  for  the  support  of  a  child  of  the  age  of  one  year 
and  upward  may  take  a  yearly  renewable  term  policy  of  ineur- 
ance  thereon,  the  amount  payable  under  which  may  be  made 
to  increase  with  advancing  age  and  which  shall  not  exceed  the 
sums  specified  in  the  following  table,  the  ages  wherein  specified 
being  the  age  at  time  of  death,  and  which,  after  the  age  of 
thirteen,  may  bect)me  an  ordinary  life  policy  for  an  amount  not 
exceeding  the  sum  specified  in  the  table: 

Between  the  ages  of  one  and  two  years,  thirty  dollars. 

Between  the  ages  of  two  and  three  years,  thirty-four  dollars. 
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Between  the  ages  of  three  and  four  years,  forty  dollars. 

Between  the  ages  of  four  and  five  years,  forty-eight  dollars. 

Between  the  ages  of  five  and  six  years,  fifty-eight  dollars. 

Between  the  ages  of  six  and  seven  years,  one  hundred  and 
forty  dollars. 

Between  the  ages  of  seven  and  eight  years,  one  hundred  and 
sixty-eight  dollars. 

Between  the  ages  of  eight  and  nine  years,  two  hundred  dollars. 

Between  the  ages  of  nine  and  ten  years,  two  hundred  and 
forty  dollars. 

Between  the  ages  of  ten  and  eleven  years,  three  hundred 
dollars. 

Between  the  ages  of  eleven  and  twelve  years,  three  hundred 
and  eighty  dollars. 

Between  the  ages  of  twelve  and  thirteen  years,  four  hundred 
and  sixty  dollars. 

Between  the  ages  of  thirteen  and  sixteen  years,  five  hundred 
and  twenty  dollars. 

Between  the  ages  of  sixteen  and  seventeen  years,  six  hundred 
and  twelve  dollars. 

Between  the  ages  of  seventeen  and  eighteen  years,  seven 
hundred  dollars. 

Between  the  ages  of  eighteen  and  nineteen  years,  seven  hun- 
dred and  eighty-four  dollars. 

Between  the  ages  of  nineteen  and  twenty  years,  eight  hundred 
amd  fifty-five  dollars. 

Between  the  ages  of  twenty  and  twenty-one  years,  nine  hun- 
dred and  thirty  dollars. 

§  56.  Proceedings  for  accounting,  injunction  or  a  receiver, 
must  be  upon  application  of  the  attorney-general. —  No  order, 
judgment  or  decree  providing  for  an  accounting  or  enjoining, 
restraining  or  interfering  with  the  prosecution  of  the  business 
of  any. domestic  insurance  corporation  or  appointing  a  tempo- 
rary or  permanent  receiver  thereof  shall  be  made  or  granted 
otherwise  than  upon  the  application  of  the  attorney-general,  on 
his  own  motion  or  after  his  approval  of  a  request  in  writing 
therefor  of  the  superintendent  of  insurance,  except  in  an  action 
by  a  judgment-creditor  or  in  proceedings  supplementary  to 
execution. 

§  57.  Application  of  article  limited. —  The  provisions  of  this 
article  shall  not  apply  to  th^  corporations  specified  in  articles 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1159 

L.  1892,  ch.  690.  Ch.  88,  G.  L.  §  W. 

seven  and  nine  of  this  chapter,  or  to  any  town  or  county  co- 
operative insurance  corporation  incorporated  under  any  special 
act  of  the  legislature,  for  purposes  similar  to  those  for  which 
corporations  may  be  formed  under  article  nine,  nor  to  any 
corporation  subject  to  the  supervision  of  or  required  by  or  in 
pursuance  of  law  to  report  to  the  superintendent  of  the  banking 
department,  nor  to  any  individual  or  partnership  or  association 
of  underwriters  known  as  Lloyds  or  as  individual  underwriters 
which,  on  the  first  day  of  October,  eighteen  hundred  and  ninety- 
two,  was  lawfully  engaged  in  the  business  of  insurance  within 
this  state  and  not  required  by  law  to  report  to  the  superin- 
tendent of  insurance  or  the  insurance  department  or  subject 
to  their  supervision  or  examination,  nor  to  any  such  association, 
notwithstanding  any  change  hereafter  made  therein  by  the 
death,  retirement  or  withdrawal  of  any  of  such  underwriters  or 
by  the  admission  of  others  to  such  association.  \Thvs  am.  hy 
L.  1894,  cA.  G84.] 

ARTICLE  n. 

LiFB,   HbILTH  AHD  CaSUALTT   Lsf^UBiLVOB  COSPOBATIOKS. 

Section  70.  Incorporation. 

71.  Completion  of  organization. 

72.  Withdrawal  of  securities  upon  relinquishment  of  business. 

73.  Special    deposits  to   secure    registered   policies   and  annuity 

bonds. 

74.  Annual  report  of  corporation  of  registered  policies  and  annuity 

bonds. 

75.  Registration  of  iwlicies  and  annuity  bonds. 

76.  When  deiwsiting  corporations  to  be  deemed  insolvent 

77.  Proceedings  by  receiver. 

78.  Additional  duties  of  receiver. 

79.  Annual  investigation  of  affairs  of  such  corporations;  disposi* 

tion  of  surplus. 

80.  Existing  corporations. 

81.  Powers  and  compensation  of  receiver. 

82.  When  receiver  shaU  not  be  appointed. 

83.  Disposition  of  surplus  to  policy  holders. 

84.  Valuation  of  policies. 

85.  When  actual  premium  is  less  than  net  premium. 

86.  What  shall  be  allowed  as  assets. 

87.  Restrictions  as  to  dividends  removed. 

88.  SurreDder  value  of  lapsed  or  forfeited  policies. 

89.  Discriminations  prohibited. 
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Section  90.  Discriminations  against  colored  persons  prohibited. 

91.  Certificate  of  autliority  of  agents. 

92.  No  forfeiture  of  policy  witliout  notice. 

§  70.  Incorporation. —  Thirteen  or  more  persons  may  become  a 
corporation  for  the  purpose  of  making  any  of  the  following  kinds 
of  insurance: 

L  Upon  the  lives  or  the  health  of  persons  and  every  insur- 
ance appertaining^  thereto,  and  to  grant,  purchase  or  dispose  of 
annuities. 

2.  Against  injury,  disablement  or  death  resulting  from  travel- 
ing or  general  accidents,  and  every  insurance  appertaining 
thereto. 

3.  Insuring  any  one  against  loss  or  damage  resulting  from 
accident  to  or  injury  suffered  by  an  employe  or  other  person, 
and  for  which  the  person  insured  is  liable. 

L  Guaranteeing  the  fidelity  of  persons  holding  places  of  pub- 
lic or  private  trust.  Guaranteeing  the  performance  of  contracts 
other  than  insurance  policies  and  executing  or  guaranteeing 
bonds  and  undertakings  required  or  permitted  in  all  actions  or 
proceedings  or  by  law  allowed. 

5.  Against  loss  by  burglary  or  theft,  or  both. 

6.  Upon  glass  against  breakage. 

7.  Upon  steam  boilers  and  upon  pipes,  engines  and  machinery 
connected  therewith  or  operated  thereby,  against  explosion  and 
accident  and  against  loss  or  damage  to  life  or  property  result- 
ing therefrom,  and  to  make  inspection  of  and  to  issue  certificate 
of  inspection  upon  such  boilers,  pipes,  engines  and  machinery. 

8.  Against  any  other  casualty  specified  in  the  charter  which 
may  lawfully  be  the  subject  of  insurance. 

9.  Guaranteeing  the  validity  and  legality  of  bonds  issued  by 
any  State,  or  by  any  city,  county,  town,  village,  school  district, 
municipality  or  other  civil  divisions  of  any  State  or  by  anv 
private  or  public  corporation.  [TTits  .^ub^ivisioii  added  by  Z. 
1895,  cL  917  ;  taUmj  Effect  June  5,  IS05.] 

By  making  and  filing  in  the  office  of  the  superintendent 
of  insurance  a  certificate  sip^ned  by  each  of  them,  stat- 
ing their  intention  to  form  a  corporation  for  the  purpose 
or  purposes  named  in  some  one  of  the  foregoing  subdivisions 
specifying  the  subdivisions;  and  settinc:  forth  a  copy  of  the 
charter  which  they  propose  to  adopt,  which  shall  state  the 
name  of  the  proposed    corporation,   the   place   where  it  is   to 
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be  located,  the  kind  of  insurance  to  bo  undertaken,  and  under  which 
of  the  foregoing  subdivisions  it  is  authorized,  the  modo  and  manner 
in  which  its  corporate  powers  aro  to  be  exercised,  the  manner  of 
electing  its  directors  and  officers,  a  majority  of  whom  shall  be  citi- 
zens and  residents  of  this  state,  the  tiipo  of  such  election,  the  man« 
ner  of  filling  vacaDcies,  tho  amount  of  its  capital,  and  such  other 
particulars  as  may  be  necossarj  to  explain  and  make  manifest  the 
objects  and  purposes  of  tho  corporation. 

Such  certificate  shall  bo  proved  or  acknowledged  and  recorded  in 
a  book  to  bo  kept  for  that  purpose,  and  a  certified  copy  thereof  de- 
livered to  the  persons  executing  the  same. 

No  such  corporation  shall  be  formed  under  this  article  for  the 
purpose  of  undertaking  any  other  kind  of  insurance  than  that  speci- 
fied in  some  one  of  the  forgoing  subdivisions,  or  more  kinds  of  in- 
surance than  aro  specified  in  a  single  subdivision,  except  that  a  cor- 
poration  may  be  formed  for  all  tho  purposes  combined,  or  any  two 
or  more  of  them,  specified  in  the  first,  second  and  third  subdivision?, 
or  for  all  the  purposes  combined,  or  any  two  or  more  of  them  speci- 
fied in  the  second,  third,  fourth,  fifth,  sixth,  seventh  and  eighth 
subdivisions. 

No  one  policy  issued  by  any  one  corporatioti  shall  embrace  more 
kinds  of  insurance  than  are  specified  in  one  of  such  subdivisions,  but 
a  policy  may  embrace  risks  specified  in  subdivisions  twoiind  three. 

§71.  Completion  of  organization. — tTpon  receipt  of  the  cer- 
tified copy  of  the  certificate  of  incorporation  from  the  superintendent, 
the  persons  signing  such  certificates  shall  publish  notice  of  their 
intention  to  form  such  corporation  in  the  state  paper  for  six  successive 
weeks,  upon  expiration  of  which  time  they  may  open  books  to  receive 
mibscriptions  to  the  capital  stock  and  keep  them  open  until  the  whole 
«f  such  stock  has  been  subscribed  for  and  collect  such  subscriptions; 
and  may  invest  such  capital  in  the  manner  prescribed  in  this 
chapter. 

No  such  corporation  shall  transact  any  business  of  insurance  until 
the  capital  has  been  fully  paid  in  in  cash,  nor  until  it  shall  have  dc« 
posited  with  the  su|>eriutendeut  of  insurance  one  hundred  thousand 
dollars  in  tho  securities  required  by  law.  If  organized  for  purposes 
mentioned  in  two  or  more'  of  the  foregoing  subdivisions,  it  shall 
deposit  with  the  superintendent  the  same  amount  in  securities  in  the 
aggregate,  i^ot  exceeding  two  hundred  and  fifty  thousand  dollars,  as 
if  corporations  had  been  separately  formed  for  such  purposes. 

The  securities  deposited  pursuant  to  this  section  shall  be  held  by 
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the  stiperiateQilent  in  tnist  for  tho  benefit  and  protection  of  and  aa 
security  for  the  policy-holders  of  the  corporation. 

§  72.  Withdrawal  of  securities  upon  relinquishment  of  busi- 
ness.— When  any  such  corporation  shall  desire  to  relinquish  its 
business,  the  superintendent  shall,  on  tho  application  of  such  corpo- 
ration under  the  oath  of  its  president  or  principal  officer  and  secre- 
tary or  actuary  give  notice  of  such  intention  in  a  paper  at  Albany 
in  which  notices  by  state  officers  are  required  by  law  to  bo  published 
at  least  twice  a  week  for  six  months. 

After  such  publication,  he  shall  deliver  up  to  such  corporation  the 
securities  held  by  him  belonging  lo  it,  upon  being  satisfied  by  an  ex- 
hibition of  the  books  and  papers  of  such  corporation  and  on  exami- 
nation made  by  himself  or  hy  some  competent  person  to  bo  appointed 
examiner  by  him,  and  upon  the  oath  of  the  president  or  principal 
officer  and  the  secretary  or  actuary  of  such  corporation  that  all  its 
debts  and  liabilities  of  every  kind  are  paid  and  extinguished  that  are 
due  or  may  become  due,  upon  any  contract  or  agreement  made  within 
the  United  States. 

Tho  superintendent  may  also,  from  time  to  time,  deliver  up  to 
such  corporation,  or  its  assignees,  any  portion  of  such  securities  on 
being  satisfied,  in  the  manner  and  form  hereinbefore  required,  or 
upon  any  other  competent  proof,  that  all  tho  debts  and  liabilities  of 
every  kind  that  are  due,  or  may  become  due,  within  the  United 
States  aro  less  than  tho  amount  of  tho  portion  of  such  securities  he 
diall  still  retain. 

,  Any  fordgn  life  insurance  *  desiring  to  discontinue  busi- 
ness in  this  country  and  having  made  the  publication  hereinbefore 
required,  may,  in  the  discretion  of  the  superintendent  of  insur- 
anco  withdraw  one-half  of  its  deposits  on  registering,  according  to 
the  provisions  of  law  for  the  registry  of  policies,  all  its  outstanding 
policies  issued  to  citizens  or  residents  of  the  United  States,  and  cov- 
enanting to  maintain  unimpaired  the  reinsurance  deposit  for  such 
registered  policies  for  all  future  time,  and  specially  pledging  for 
their  security  all  future  premiums  payable  on  American  policies. 

§  73.  Special  deposits  to  secure  registered  policies  and  an- 
nuity bonds. —  Any  domestic  life  insurance  corporation  may  de- 
posit with  the  superintendent  of  insurance  securities  of  the  kinds 
and  in  addition  to  the  amount  novr  required  and  authorized  by  law 
to  be  deposited  with  it,  to  any  amount  not  less  than  twenty-five 
thousand  dollars,  which  shall  be  legally  transferred  by  it  to  the 
superintendent  for  the  common  benefit  of  all  the  holders  of  its  reg- 
istered policies  and  annuity  bonds  issued  under  the  provisions  of  this 

•  So  in  the  origioaL 
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article,  and  he  shall  hold  the  same  in  trust  for  the  pnrposes  and  ob- 
jects  specified  in  this  article. 

Such  securities  shall  not  be  alienated  from  the  purposes  of  such 
trust,  nor  transferred  except  in  the  manner  provided  in  this  article,: 
and  such  transfer  must  bo  made  by  the  superintendent  under  his 
seal  of  office  upon  the  written  application,  under  its  corporate  seal, 
of  the  corporation  making  the  deposit,  or  of  the  receiver  of  such 
corporation,  and  in  compliance  with  the  laws  of  tho  state  relating  to. 
such  transfers.  When  such  securities  shall  have  been  legally  traus-i 
ferred  to  tho  superintendent,  ho  shall  issue  to  such  corporation  reg- 
istered policies  of  insurance  or  annuity  bonds  of  such  denommationa 
or  amounts  as  tho  corporation  may  require.  Such  policies  or  bonda 
shall  bear  upon  tho  face  thereof  the  words  "  the  reserve  on  this 
policy  (or  bond)  is  secured  by  pledge  of  public  stock  or  bonds  and 
securities"  with  the  seal  of  the  department,  and  shall  be  counter* 
signed  by  the  superintendent  or  his  autliorized  deputy.  > 

The  corporation  shall  be  charged  by  tho  superiotendent  upon  thei 
delivery  of  such  policies  or  bonds  with  the  amounts  of  the  net  pres- 
ent value  thereof  valued  by  the  table  authorized  by  law  in  relation 
to  life  insurance  corporations  according  to  the  amount  and  numher 
of  premiums  paid  annually,  semi-annually  or  quarterly  thereon  and 
the  terms  thereof,  but  in  no  case  shall  the  amount  of  such  value  ex- 
ceed in  tho  aggregate  the  amount  of  securities  deposited  under  the 
p*ovision8  of  this  section. 

§  HI.  Annual  report  of  corporation  of  registered  poUdes 
and  annuity  bonds. —  Every  such  corporation  shall  annually  on 
July  first  or  within  sixty  days  thereafter  report  to  the-  superintend- 
ent of  insurance  under  tho  oath  of  the  president  and  actuary  the 
exact  condition  of  tho  registered  policies  received  from  tho  superin- 
tendent and  of  tho  premium  account  of  such  policies,  and  shall  de- 
posit with  the  superintendent  additional  and  similar  securities  to  an 
amount  equal  to  any  increase  in  value  of  the  policies  heretofore  is- 
sued and  which  shall  remain  in  force,  valued  by  the  same  rule  as 
upon  tho  issue  thereof.  The  securities  thus  from  time  to  time  de- 
posited, or  BO  large  an  amount  thereof  as  may  be  necessary  to  equal 
at  all  times,  the  net  value  of  all  the  outstanding  registered  policies  and 
annuity  bonds  of  such  corporation,  shall  bo  held  by  the  superintendent 
in  trust,  as  provided  in  the  preceding  section,  until  the  obligations  of 
such  corporation  under  such  registered  policies  and  annuity  bonds, 
shall,  to  the  satisfaction  of  the  superintendent,  be  fully  liquidated, 
canceled  and  annulled. 
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The  state  shall  not  be  deemed  to  hare  incurred  any  obligation  to 
pay  tho  policies  and  annuity  bonds  so  issued,  beyond  the  proper  ap- 
plication of  the  securities  so  deposited  towards  their  liquidation,  as 
in  this  article  provided. 

The  treasurer  of  the  state,  and  any  person  doly  authorized  by  the 
depositing  or  reinsuring  corporation,  shall,  at  all  times,  in  the  usual 
office  hours,  have  access  to  tiie  books  and  other  documents  in  the  in- 
surance department  relating  to  the  deposits  made,  and  policies 
and  annuity  bonds  issued,  under  the  provisions  of  this  article,  and 
to  such  securities  as  may  ho  necessary  for  the  examination  thereof. 

Tho  treasurer  shall  for  the  services  required  by  this  chapter  re- 
ceive an  annual  salary  of  two  hundred  and  fifty  dollars  to  bo  paid  by 
the  corporations  availing  tliemaelves  of  the  Drovisions  of  this  and  the 
preceding  section. 

Any  such  depositing  corporation  may  at  any  time  withdraw  any 
excess  of  secarities  above  the  net  present  value  hereinbefore  speci- 
fied, upon  satisfying  the  superintendent  by  written  proof  to  be  filed 
in  the  department  that  such  excess  exists,  and  sltall  be  allowed  to  re- 
eeive  the  interest  on  all  securities  deposited  and  to  exchange  sncb 
■ecurities  by  substituting  other  securities  of  tlie  kind  required  by 
law  to  be  deposited  by  any  such  corporation; 

g  75.  Registration  of  polid«s  and  annultjr  bonds. — Such 
corporation  shall  deliver  to  the  superintendent  of  insiimnce  the 
policy  and  annuity  bonds  engraved  and  printed  or  printed  and  writ* 
ten  in  such  manner  as  the  superintendent  shall  direct,  with  dupli- 
cate originals  of  the  same  duly  signed.  On  their  receipt  by  the  su- 
perintendent-he  shall  cause  them  to  be  duly  registered  in  proper 
books  kept  for  that  purpose,  in  consecutive  nnmbcrs,  corresponding 
to  the  numbers  on  such  policies  and  bonds,  and  shall  cause  his  name 
or  the  name  of  his  deputy  to  be  inscribed  on  the  policies  and  bonds 
and  affix  the  seal  of  the  department  to  the  same,  and  shall  return 
the  original  policies  to  the  depositing  corporation.  The  expenses 
necessarily  incurred  in  registering,  countersigning  and  sealing  such 
policies  and  annuity  bonds,  and  in  otherwise  executing  the  provis- 
ions of  this  article,  including  the  salary  of  the  treasurer,  shall  be 
audited  and  paid  out  of  any  moneys  in  tho  treasury  not  otherwise 
appropriated.  .  For  tho  purpose  of  reimbursing  the  skmo  the  super- 
intendent shall  charge  against  the  depositing  corporations  respect- 
ively  an  amount  sufficient  for  such  purposes  as  may  be  just  and 
reasonable.  The  superintendent  shall  receive  mutilated  policies 
and  annuity  bonds  issued  to  any  such  corporation  and  deliver  in  lieu 
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thereof  other  polioies  and  bonds  of  like  tenor  and  date,  and,  in  cose 
of  lost  policies  or  bonds,  f  nmish  certified  copies  of  the  daplicates  on 
£le  in  bis  office. 

§  T6.  When  depositing  corporation  to  be  deemed  insolvent 
— If  at  any  time  the  affairs  of  any  sacU  depositing  corporation  shall, 
in  the  opinion  of  the  superintendent  of  insurance,  appear  to  bo  in 
such  a  condition  as  .to  render  the  issuing  of  additional  ])olicies  and 
annuity  bonds  by  the  corporation  injurious  to  the  public  intereetfl, 
sucli  corporation  shall  bo  deemed  insolvent  and  the  superintendent 
shall  report  the  fact  to  the  attorney-general,  who  shall  bring  such  ac- 
tion or  institute  such  proceeding  as  may  be  authorized  by  law  to  be 
taken  against  an  insolvent  iiisuranco  corporation.  If  in  any  such 
action  or  proceeding  it  shall  appear  to  tho  satisfaction  of  the  court 
that  the  assets  and  funds  of  the  corporation  are  not  sufficient  to  jus- 
tify its  further  continuance  of  the  business  of  insuring  lives,  grant- 
ing annuities  and  incurring  new  obligations  as  authorized  by  its 
charter,  it  shall  enjoin  and  restrain  the  corporation  from  the  further 
transaction  of  its  business  and  appoint  a  receiver  of  its  assets,  and 
<^redits,  who,  upon  filing  his  bond  to  the  people  of  the  state  in  an 
amount  and  with  sureties  approved  by  the  court,  conditioned  for  the 
faithful  performance  of  his  duties,  shall  take  possession  of  all  suck 
assets  and  credits,  including  the  securities  deposited  in  the  insoi^ 
ance  department. 

§  77.  Proceedings  by  recdrer — Such  receiver  dial  I  immedi- 
ately, on  entering  upon  the  duties  of  his  office,  appoint  a  competent 
actuary,  approved  by  tho  superintendent  of  insurance,  who  shall 
make  a  careful  investigation  according  to  tho  standard  fixed  by  tho 
laws  of  this  state  into  tho  condition  of  the  corporation,  and  report 
thereon  in  writing,  under  oath,  to  the  court,  the  superintendent  and 
the  receiver.  If  it  shall  bo  found  by  such  report  that  the  securities 
deposited  by  such  corporation  in  the  insurance  department  audits 
assets  and  credits,  including  the  future  premiums  that  will  mature 
on  outstandiBjOf  policies  and  other  obligations,  are  sufficient  under 
the  laws  of  the  state  to  pay  all  the  policies,  annuities  and  other  obli* 
gations  of  the  corporation  as  they  may  mature  by  the  terms  thereof 
and  the  legal  costs  and  expenses  incident  to  the  business,  and  if, 
upon  due  notice  to  the  superintendent,  such  actuary's  report  shall 
bo  confirmed  by  the  oourt,  the  receiver  shall  be  discharged  and  all 
the  '^^roperties  and  effects  of  the  corporation  shall  be  immediately 
returned  to  the  same. 

If  tiie  report  of  the  actuary  shall  show  that  such  securities,  asseta, 
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credits  and  premiums  are  not  sufficient  under  the  laws  of  the  state 
to  pay  all  the  policies,  annuities  and  other  obligations  of  the  corpo- 
ration as  they  may  mature  by  the  terms  thereof,  and  the  legal  costs 
and  expenses  of  th.  receivership,  and  the  report  shall,  upon  due 
notice  to  the  superintendent,  be  confirmed  by  the  court,  the  court 
may  direct  the  conversion  of  the  securities  held  by  the  superintend- 
ent into  money  for  the  purpose  of  distribution,  and  the  superintend- 
ent shall,  thereupon,  with  the  consent  and  advice  of  the  treasurer 
of  the  state,  and  in  such  manner  as  tho  receiver,  superintendent  and 
treasurer,  or  a  majority  of  them,  shall  determine,  sell  and  convert 
Buch  securities  into  money.  The  proceeds  of  such  securities,  when, 
required  for  distribution^  and  when  the  court  shall  make  an  order 
for  that  purpose,  with  suitable  provision  for  the  safety  of  the  moneys, 
shall  be  paid  to  the  receiver  on  his  giving  his  receipt  to  the  superin- 
tendent, and  shall  be  applied  by  the  receiver,  under  the  direction  of 
the  court,  to  the  payment  of  the  registered  policyholders  of  the 
corporation  in  proportion  to  the  net  value  of  their  policies  respect- 
ively, and  to  the  registered  annuities  of  the  corporation,  in  propor- 
tion to  the  then  present  value  of  their  respective  annuities,  as  esti- 
mated by  the  legal  standard  for  valuing  life  insurance  and  annu- 
ity obligations  within  this  state.  The  surplus  of  the  proceeds  of 
fiucb  securities,  if  any  there  be,  with  all  the  other  assets  of  the  cor- 
poration, shall  then  be  applied  to  the  payment  of  all  the  just  debts 
of  the  corporation  incurred  in  continuing  and  carrying  on  its  lawful 
business. 

§  78.  Additional  duties  ot  receiver.  —  Whenever  the  business 
of  any  such  corporation  shall  be  continued  under  the  provisions  of 
the  next  preceding  section,  if  the  receipts  for  premiums  and  from 
all  other  sources  shall  at  any  time  be  in  excess  of  the  sums  required 
to  meet  the  policy  and  other  obligations  of  the  corporation,  such 
receiver,  whenever  such  excess  shall  amount  to  twenty-five  thousand 
dollars,  shall  invest  the  same  in  such  securities  as  are  authorized  to 
be  deposited  in  the  insurance  department,  and  shall  deposit  such  se- 
curities with  the  superintendent  of  insurance  in  the  manner  herein 
provided. 

§  79.  Annual  investigation  of  affairs  of  such  corporation;  dis- 
position of  surplus. —  An  investigation  shall  annually  be  made  on 
the  first  day  of  January,  or  within  tliirty  days  thereafter,  by  a  com- 
petent actuary  approved  by  the  superintendent  of  insurance,  into 
the  affairs  of  such  corporation.  If,  upon  such  investigation,  it  shall 
be  found  that  a  surplus  of  its  assets,  not  less  in  amount  than  ten 
thousand  dollars,  exists,  after  making  adequate  provision  for  meeting 
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after  matnrity  all  the  obligationa  of  the  corporation  and  all  the  legal 
expenses  of  the  receivership,  and  in  case  of  a  joint-stock  corporation, 
Over  and  above  the  amount  of  its  capital,  such  portion  of  such  sur- 
plus as  may,  under  the  charter  of  the  corporation,  if  a  stock  corpora- 
tion, belong  to  its  stockholders,  sliall  be  set  aside  and  invested  by  the 
receiver  in  such  securities  as  arc  authorized  to  be  deposited  by  life 
insurance  corporations  in  the  insurance  department  as  a  contingent 
fund,  and  scrip  therefor  shall  be  issued  by  the  receiver  to  such  stock- 
holders, respectively,  in  proportion  to  their  respective  shares  bearing 
six  per  cent  interest,  and  payable  on  the  final  settlement  of  the  affairs 
of  the  corporation  as  herein  provided.  The  remainder  of  such  sur- 
plus, if  the  corporation  be  a  stock  corporation,  and  the  whole  of  such 
surplus,  if  it  be  a  mutual  corporation,  shall  be  disposed  of  as  fol- 
lows :  One-quarter  thereof  shall  be  reserved  by  such  receiver  and 
invested  by  him  in  such  securities  as  a  contingent  fund,  for  which  scrip 
shall  bo  issued  by  such  receiver  to  all  policy-holders  ontitled  under 
their  policies  to  share  in  the  surplus  of  the  corporation.  Such  scrip 
shall  bear  interest  at  the  rate  of  six  per  cent,  payable  annually,  and 
shall  be  redeemable  on  the  maturity  of  the  policy  on  account  of 
which  the  scrip  was  issued. 

The  remaining  three-fourths  of  such  surjdus  shall  be  paid  by  the 
receiver  within  one  year  from  such  first  day  of  January,  to  such 
policy-holders  respectively  in  lawful  money  of  the  United  States. 
No  scrip  shall  be  issued  for  any  fractional  part  of  a  dollar,  and  any 
scrip  BO  issued  may  at  any  time  be  called  in  and  canceled  by  the  re- 
ceiver without  payment,  if  necessary,  to  better  secure  the  remaining 
obligations  of  the  corporation,  and  all  the  scrip  so  issued  shall  have 
printed  thereon  a  clause  to  the  following  effect :  If,  on  the  final 
accounting  of  the  receiver,  after  the  liquidation  of  all  the  obligations 
of  the  corporation  as  herein  provided,  and  in  case  of  a  joint-stock 
corporation  the  return  to  the  respective  stockholders  of  their  respect- 
ive amounts  of  stock  and  the  scrip  issued  to  them  under  this  sec- 
tion, there  shall  remain  a  surplus  in  the  hands  of  the  receiver,  it 
shall  be  divided  by  him  among  the  stockholders,  if  in  a  stock  cor- 
poration, proportionately  to  their  respective  s!iare3,  as  provided  by 
the  charter  of  the  corporation,  and  the  balance  of  such  surplus 
among  the  last  ten  policy-holders  of  the  corporation  or  their  legal 
representatives  in  proportion  to  the  amounts  of  their  respective  poli- 
cies, and  if  not  a  stock  corporation,  among  the  holders  of  the  last 
ten  policies  issued  by  the  corporation  or  their  legal  representatives 
in  proportion  to  the  amount  of  their  respective  policies. 
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§  80.  Existing  corporations. — Any  life  insaranco  corpora:  ioa 
which  bj  virtae  of  any  law  is  makiog  deposit  of  securities  and  re- 
ceiving registered  policies  at  the  time  this  chapter  takes  effect,  shall, 
after  snch  time,  make  such  deposit  and  receive  sach  policies  in  ae* 
cordance  with  this  chapter,  and  not  otherwise. 

Snch  corporation  shall  be  authorized  to  issae  such  poli- 
cies and  annuity  bonds  as  shall  bo  registered  nnder  this  article, 
and  shall,  whenever  required  by  the  holders  of  its  unreg- 
istered policies  and  annuity  bonds,  issued  previous  to  tho 
passage  of  this  chapter,  upon  their  compliance  with  the  terms  and 
conditions  of  such  corporation  for  registered  policies  and  an- 
nuity bonds,  issue  to  them  respectively,  registered  policies  and 
annuity  bonds  in  exchange  for  and  m  value  equal  to  those  previously 
issued  to  them.  Any  corporation  availing  itself  of  tho  provisions  of 
this  article,  may  issue  unregistered  policies  and  annuity  bonds  as 
heretofore  authorized  by  its  charter,  but  subject  to  the  provisioos  of 
this  article  in  relation  to  the  distribution  of  its  assets. 

§  81.  Powers  of  receiver.— Tho  receiver  of  any  such  corporation 
shall  have  all  the  powers  incident  to  the  successful  management  of 
its  affairs,  and,  to  that  end,  authority  to  purchase  policies  issued  by 
the  corporation,  to  make  any  other  compromise  or  settlement  of  its 
outstanding  obligations,  and  to  use  the  corporate  seal  of  the  corpo- 
ration whenever  necessary  to  the  transaction  of  the  business  of  hia 
receivership. 

The  receiver  may  employ  such  clerks  and  actuaries  as  he  may 
deem  necessary  for  the  proper  conduct  of  his  business  as  sucdi 
receiver,  and  such  clerks  and  actuaries  shall  be  paid  snch  reasonable 
compensation  as  he  may  determine,  subject,  however,  to  the  approval 
of  the  superintendent  of  insurance.  The  compensation  of  such 
receiver,  clerks  and  actuaries  shall  be  a  charge  upon  the  funds  of 
such  corporation  and  paid  out  of  such  funds. 

§  82.  When  receiver  shall  not  be  appointed,  or  new  policies 
issued. — ^No  receiver  for  any  life  insurance  corporation  shall  be 
appointed  if  such  corporation  has  actual  funds  invested  according  to 
law,  of  a  net  cash  value  equal  to  its  outstanding  liabilities,  and  a 
sufficient  reserve  on  policies  and  claims  not  matured,  calculated  ac- 
cording to  the  American  experience  table  of  mortality,  with  interest 
at  four  and  one-half  per  cent  per  annum,  and  in  computing  sudi 
liabilities,  capital  stock  shall  not  be  considered  as  a  liability  of  the 
corporation.  But  no  such  corporation  shall  issue  new  policies  if  its 
premium  reserve  fund  with  interest  at  four  per  oent,  calculated  ao- 
oording  to  the  actuaries  or  combined  experience  table  of  mortality 
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ia  Qhowi^  to  be  impaired  until  the  impairment  is  made  good,  and 
the  certificate  fof  the  superintendent  of  ^isurance  is  issued  to  it 
to  that  effect 

§  83.  Distribution  of  surplus  to  poliqr  holders. — ^Any  do- 
mestic life  insurance  corporation  may  ascertain  at  any  given 
time,  and  from  time  to  time,  the  proportion  of  surplus  accruing 
to  each  policy  from  the  date  of  the  last  to  the  date  of  the  ue^^ 
succeeding  premiupi  payment,  and  may  distribute  the  proportion 
found  to  be  equitable  either  in  cash,  in  reduction  of  premiujn  or 
vpL  reversionary  insurance,  payable  with  the  policy,  and  upon 
the  same  conditions  as  therein  expressed  at  the  next  succeeding 
date  of  such  payment,  notwithstanding  any  thing  iu  the  charter 
of  such  corporation  to  the  contrary. 

§  84.  Valuation  of  policies. —  The  superintendent  of  insur- 
ance shall  annually  make  valuations  of  all  outstanding  policies, 
additions  thereto,  unpaid  dividends,  and  all  other  obligations 
of  ^very  life  insurance  corporation  doing  business  in  this  state. 
All  such  valuations,  and  all  valuations  made  by  him  or  by  his 
authority  in  any  special  examination  of  such  a  comptoy,  shall 
be  made  upon  the  net  premium  basis,  according  to  the  table  of 
mortality  adopted  as  its  standard  of  valuation  by  the  company 
for  which  such  valuation  is  made;  provided,  that  in  every  case 
the  standard  of  valuation  made  or  accepted  by  him  in  determin- 
ing the  liabilities  of  a  company  shall  be  stated  in  his  annual 
report 

He  may  vary  the  standards  of  interest  and  mortality  in  the 
case  of  corporations  from  foreign  countries  and  ii^  particular 
cases  of  Invalid  lives  and  other  extra  hazards,  and  value  poli- 
cies in  groups,  use  approximate  averages  for  fractions  of  a  year 
and  otherwise,  and  calculate  values  by  net  premiums  or  other- 
wise, and  accept  the  valuation  of  the  department  of  insurance 
of  any  other  state  in  place  of  the  valuation  herein  required  if 
the  insurance  oflQcer  of  such  state  accepts  as  sufficient  and  valid 
for  all  purposes  the  certificate  of  valuation  of  the  superintendent 
of  Insurance  of  the  state;    7%tc8  am.  hy  L.  1893,  ch.  147.] 

§  85.  When  actual  premium  is  less  than  net  premium. — 
When  the  actual  premium  charged  for  an  insurance  by  any  life 
insurance  corporation  doing  business  In  this  state  is  less  than 
the  net  premium  for  such  insurance  computed  according  to  the 
table  of  mortality  and  rate  of  interest  prescribed  In  this  article, 
147 
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Guch  corporation  shall  be  charged  as  a  separate  liabilltj  with 
the  value  of  an  annuity,  the  amount  of  which  shall  equal  the 
difference  between  such  premiums  and  the  term  of  which  in 
years  shall  equal  the  number  of  future  annual  payments  due  on 
such  insurance  at  the  date  of  the  valuation. 

§  86.  What  shall  be  allowed  as  assets. — ^In  estimating  the  con- 
dition of  any  life  insurance  corporation,  under  the  provisions  of 
this  chapter,  or  in  any  examination  made  by  him,  or  by  an  exam- 
iner appointed  by  him,  the  superintendent  shall  allow  as  assets 
only  such  investments  as  ar5  authorized  by  the  laws  of  this  state, 
at  the  date  of  examination,  and  shall  charge  as  liabilities,  exclu- 
sive of  the  capital  stock,  all  outstanding  indebtedness  of  the  cor- 
poration, and  the  premium  reserve  on  policies,  and  additions 
thereto  in  force  computed  according  to  the  table  of  mortality  and 
rate  of  interest  prescribed  in  this  article.  Any  assets  or  securi- 
ties lawfully  held  or  acquired  for  the  satisfaction,  reduction  or 
guarantee  of  any  indebtedness  to  the  corporation  shall  be 
allowed  as  aBsets  at  their  just  value  in  the  judgment  of  the  super- 
intendent, but  the  total  assets  invested  and  otherwise  of  every 
domestic  life  insurance  corporation  shall  be  held  to  be  accumula- 
tions for  the  exclusive  benefit  of  policy  holders,  and  no  payment 
to  stockholders  shall  be  made  therefrom  until  all  obligations  to 
policy  holders  and  creditors  have  been  fully  provided  for,  includ- 
ing the  reserve  required  by  this  chapter  to  be  determined  by  the 
superintendent  of  insurance. 

In  estimating  the  condition  of  any  casualty  insurance  corpora- 
ion,  under  the  provisions  of  this  chapter,  the  superintendent 
jhall  allow  as  assets  only  such  investments  as  are  authorized 
oy  the  existing  laws  of  this  state,  at  the  date  of  its  investiga- 
tion; and  shall  charge  as  liabilities,  in  addition  to  the  capital 
stock,  all  outstanding  indebtedness  of  the  corporation,  and  the 
premium  reserve  on  policies  in  force,  equal  to  the  unearned 
portions  of  the  gross  premiums  charged  for  covering  the  risks 
3omputed  on  each  respective  risk  from  the  date  of  the  issuance 
Df  the  policy. 

§  87.  Restrictions  as  to  dividends  removed. —  Any  domestic 
ife  insurance  corporation  which  by  its  charter  or  articles  of 
issociation  is  restricted  to  making  a  dividend  only  once  in  two 
Dr  more  years  may  hereafter,  notwithstanding  anything  to  the 
contrary  in  such  charter  or  articles,  make  and  pay  over  divi- 
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dends  annually,  or  at  longer  intervals,  in  the  manner  and  pro- 
portions and  among  the  parties  provided  for  in  such  charter  or 
articles 

§  88.  Surrender  value  of  lapsed  or  forfeited  policies.— When- 
ever any  policy  of  life  insurance  issued  after  January 
first,  eighteen  hundred  and  eighthy,  by  any  domestic 
life  insurance  corporation  after  being  in  force  three 
full  years,  shall,  by  its  terms,  lapse  or  become  forfeited  for  the 
non-payment  of  any  premium  or  any  note  given  for  a  premium 
or  loan  made  in  cash  on  such  policy  as  security,  or  of 
any  interest  on  such  note  or  loan,  the  reserve  on  such  policy  com- 
puted according  to  the  American  experience  table  of  mortality 
at  the  rate  of  four  and  one-half  per  cent  per  annum  shall,  on  de- 
mand made,  with  surrender  of  the  policy  within  six  months  after 
such  lapse  or  forfeiture,  be  taken  as  a  single  premium  of  life 
insurance  at  the  published  rates  of  the  corporation  at  the  time 
the  policy  was  issued,  and  shall  be  applied,  as  shall  have  been 
agreed  in  the  application  or  policy,  either  to  continue  the  in- 
surance of  the  policy  in  force  at  its  full  amount  so  long  as  such 
single  premium  will  purchase  temporary  insurance  for  that 
amount,  at  the  age  of  the  insured  at  the  time  of  lapse  or  for- 
feiture, or  to  purchase  upon  the  same  life  at*the  same  age  paid 
up  insurance  payable  at  the  same  time  and  under  the  same  con- 
ditions, except  as  to  payments  of  premiums,  as  the  original 
policy.  If  no  such  agreement  be  expressed  in  the  application 
or  policy,  such  single  premium  may  be  applied  in  either  of  the 
modes  above  specified  at  the  option  of  the  owner  of  the  policy, 
notice  of  such  option  to  be  contained  in  the  demand  herein- 
Defore  required  to  be  made  to  prevent  the  forfeiture  of  the  policy. 

The  reserve  hereinbefore  specified  shall  include  dividend  ad- 
ditions calculated  at  the  date  of  the  failure  to  make  any  of  the 
payments  above  described  according  to  the  American  experience 
table  of  mortality  with  interest  at  the  rate  of  four  and  one-half 
per  cent  p^r  annum  after  deducting  any  indebtedness  of  the 
insured  on  account  of  any  annual  or  semi-annual  or  quarterly 
premium  then  due,  and  any  loan  made  in  cash  on  such  policy, 
evidence  of  which  is  acknowledged  by  the  insured  in  writing. 

The  net  value  of  the  insurance  given  for  such  single  premium 
under  this  section,  computed  by  the  standard  of  this  state,  shall 
in  no  case  be  less  than  two-thirds  of  the  entire  reserve  computed 
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according  to  the  rule  prescribed  in  this  section  after  deducting 
the  indebtedness  as  specified;  but  such  insurance  shall  not 
participate  in  the  profits  of  the  corporation. 

Tf  the  reserve  upon  any  endowment  policy  applied  according 
to  the  provisions  of  this  section  as  a  single  premium  of  tem- 
porary insurance  be  more  than  sufficient  to  continue  the  insur- 
ance to  the  end  of  the  endowment  term  named  in  the  policy, 
and  if  the  insured  survive  that  term,  the  excess  shall  be  paid  in 
cash  at  the  end  of  such  term,  on  the  conditions  on  which  the 
original  policy  was  issued. 

This  section  shall  not  apply  to  any  case  where  the  provisions 
of  the  section  are  specifically  waived  in  the  application  and 
notice  of  such  waiver  is  written  or  printed  in  red  ink  on  the 
margin  of  the  face  of  the  policy  when  issued. 

§  89.  Discriminations  prohibited.— No  life  insurance  corpora- 
tion doing  business  in  this  state  shall  make  any  discrimination  in 
favor  of  individuals  of  the  the*  same  class  or  of  the  same  expec- 
tation of  life  either  in  the  amount  of  premium  charged  or  in  any 
return  of  premium,  dividends  or  other  advantages.  No  a^ent  of 
any  such  corporation  shall  make  any  contract  for  insurance  or 
agreement  as  to  such  contract  other  than  that  which  is  plainly 
expressed  in  the  policy  issued. 

No  such  corporation  or  agent  thereof  shall  pay  or  allow,  or 
offer  to  pay  or  allow  as  an  inducement  to  any  person  to  insure 
any  rebate  of  premium,  or  any  special  favor  or  advantage  what- 
ever, in  the  dividends  to  accrue  thereon,  or  any  induc^nent 
whatever  not  specified  in  the  policy. 

If  it  shall  appear  to  the  satisfaction  of  the  superintendent  of 
insurance,  after  a  hearing  by  him  upon  due  notice,  that  any  cor- 
poration is  issuing  policies  or  making  contracts  that  are  directly 
OP  indirectly  in  violation  of  this  section,  he  shall,  upon  tKe  written 
approval  of  the  attorney-general,  require  such  corporation  and 
its  officers  and  agents  to  refrain,  within  twenty  days,  from  mak- 
ing any  such  policy  or  contract 

No  such  corporation  shaJl  make  any  agreement  with  any  of  its 
officers,  trustees  or  salaried  employes  whereby  it  agrees  that 
for  any  services  rendered  or  to  be  rendered  thereafter  by  such 
official,  trustee  or  employe,  he  shall  receive  any  salary,  compen- 

*  So  In  the  original. 
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sation  or  emolument  that  will  extend  beyond  a  period  of  twelve 
months  from  the  date  of  such  agreement  or  contract. 

If  any  such  corporation,  or  officer  or  agent  thereof,  shall  fail  to 
comply  with  the  provisions  of  this  section,  the  superintendent 
shall,  within  twenty  days  after  such  failure,  publish  a  notice  of 
the  fact  in  the  state  paper  once  a  week  for  four  weeks,  and  insti- 
tute such  proceedings  in  law  as  may  be  necessary  to  restrain 
such  violation  of  this  section. 

§  90.  Discriminations  against  colored  persons  prohibited.— 
No  life  insurance  corporation  doing  business  within  this  state 
shall  make  any  distinction  or  discrimination  between  white  per- 
sons and  colored  persons,  wholly  or  partially  of  African  descent, 
as  to  the  premiums  or  rates  charged  for  policies  upon  the  lives 
of  such  persons,  or  in  any  other  manner  whatever;  nor  shall  any 
such  corporation  demand  or  require  a  greater  premium  from  such 
colored  persons  than  is  at  that  time  required  by  such  cor- 
poration from  white  persons  of  the  same  age,  sex,  gen- 
eral condition  of  health  and  prospect  of  longevity; 
nor  shall  any  such  corporation  make  or  require 
any  rebate,  diminution  or  discount  upon  the  amount  to  be  paid 
on  such  policy  in  case  of  the  death  of  such  colored  persons  in- 
sured, nor  insert  in  the  policy  any  condition,  nor  make  any  stipu- 
lation whereby  such  person  insured  shall  bind  himself,  or  his 
heirs,  executors,  administrators  and  assigns  to  accept  any  sum 
less  than  the  full  value  or  amount  of  such  policy  in  case  of  a 
claim  accruing  thereon  by  reason  of  the  death  of  such  person 
insured,  other  than  such  as  are  imposed  upon  white  persons  in 
similar  cases;  and  any  such  stipulation  or  condition  so  made  or 
inserted  shall  be  void. 

§  9L  Certificate  of  authority  of  agents.  — No  person  shall 
act  as  agent,  subagent  or  broker,  in  the  solicitation  or  procure- 
ment of  applications  for  insurance  or  for  any  policy  of  insurance, 
for  any  life  insurance  corporation  doing  business  in  this  State, 
without  first  procuring  from  the  superintendent  of  insurance  a 
certificate  of  authority,  which  must  be  renewed  annually  on  the 
first  day  of  January,  or  within  sixty  days  thereafter,  and  a 
duplicate  of  which  shall  be  filed  in  the  office  of  the  super- 
intendent. 

Agents  operating  solely  for  companies  transacting  industrial 
or  prudential  insurance  on  the  weekly  payment  plan  of  insur- 
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ance  are  exempted  from  the  proyisions  of  this  section.  And 
this  exemption  shall  apply  to  all  agents  representing 
foreign  life  insurance  corporations  transacting  business  upon 
the  prudential  or  industrial  plan  of  insurance. 

On  the  conviction*  of  any  person  acting  as  agent,  subagent 
or  broker,  of  the  commission  of  any  act  which  is  a  violation  of 
any  of  the  provisions  of  this  and  the  preceding  section,  the 
superintendent  shall  immediately  revoke  the  certificate  of 
authority  issued  to  him  and  no  such  certificate  sfiall  thereafter 
be  issued  to  such  convicted  person  by  the  superintendent  for 
thiee  years  from  the  date  of  his  conviction.  \Thu9(mi.  hy  L, 
1895,  ch.  995,  taking  effect  Juby  2, 1895.] 

§  92.  No  forfeiture  of  policy  without  notice.—  ^o  life  insur- 
ance corporation  doing  business  in  this  state  shall  declare  for- 
feited, or  lapsed,  any  policy  hereafter  issued  or  renewed,  and 
not  issued  upon  the  payment  of  monthly  or  weekly  premiums,  or 
unless  the  same  is  a  term  insurance  contract  for  one  year  or 
less,  nor  shall  any  such  policy  be  forfeited,  or  lapsed,  by  reason 
of  non-payment  when  due  of  any  premium,  interest  or  install- 
ment or  any  portion  thereof  required  by  the  terms  of  the  policy 
to  be  paid,  unless  a  written  or  printed  notice  stating  the  amount 
of  such  premium,  interest,  installment,  or  portion  thereof,  due 
on  such  policy,  the  place  where  it  should  be  paid,  and  the 
person  to  whom  the  same  is  payable,  shall  be  duly  addressed 
and  mailed  to  Ihe  person  whose  life  is  insured,  or  the  assignee 
of  the  policy,  if  notice  of  the  assignment  has  been  given  to  the 
corporation,  at  his  or  her  last  known  post-oflBce  address,  post- 
age paid  by  the  corporation,  or  by  an  officer  thereof,  or  person 
appointed  by  it  to  collect  such  premium,  at  least  fifteen  and  not 
more  than  forty-five  days  prior  to  the  day  when  the  same  is 
payable. 

The  notice  shall  also  state  that  unless  such  premium,  interest, 
installment,  or  portion  thereof,  then  due,  shall  be  paid  to  the 
corporation,  or  to  a  duly  appointed  agent  or  person  authorized 
to  collect  such  premium  by  or  before  the  day  it  falls  due,  the 
policy  and  all  payments  thereon  will  become  forfeited  and  void 
except  as  to  the  right  to  a  surrender  value  or  paid-up  policy 
as   in  this  chapter  provided. 

•  Pezud  Code,  $  677c. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1175 

L.  ISdd,  ch.  600.  Ch.  88»  a.  L.  §  92. 

If 'the  payment  demanded,  by  such  notice  shall  be  made  within 
its  time  limited  therefor,  it  shall  be  taken  to  be  in  full  compli- 
ance with  the  requirements  of  the  policy  in  respect  to  the  time 
of  fluch  payment;  and  no  such  policy  shall  in  any  case  be  for- 
feited or  declared  forfeited,  or  lapsed,  until  the  expiration  of 
thirty  days  after  the  mailing  of  such  notice. 

The  aflBdavit  of  any  oflBcer,  clerk  or  agent  of  the  corporation, 
or  of  any  one  authorized  to  mail  such  notice,  that  the  notice 
required  by  this  section,  has  been  duly  addressed  and  mailed 
by  the  corporation  issuing  such  policy  shall  be  presumptive  evi- 
dence that  such  notice  has  been  duly  given* 


ARTICLE  in. 
FiBB  Inbubanob  OoBPOBAnON& 

Section  lia  Incorporation. 

111.  Mutual  fire  insurance  cari)oration£r. 

112.  Subscrlpttona  to  capital 

113.  GanitaJ  stock  notes  and  deposit  notes. 

114.  May  unite  cash  capital  aa  hh  additlanadL«6cmlty. 

115.  Deposit  notes  and  cash  payments  tfy  members  of  mutoal  oor- 

poration& 

116.  Assessments  in  mutual  corporations. 

117.  How  surplus  profits  to  be  eytimated. 

118.  Allowance  of  assets  and  estimation  of  HabilitieB  upon  exami- 

nations. 

119.  LiabUity  of  directors  and  corporators. 

120.  What  to  appear  on  face  of  policy. 

121.  Standard  fire  insurance  policy  to  be  prescrtl)ed  and  used. 

122.  Payment  of  return  premiums  on  cancellation  of  policy. 

123.  Cancellation  of  poUcles  by  receiver  and  issue  of  certifloateB 

of  indebtedness. 

124.  Extension  of  joint-stock  corporations. 

125.  Mutual  may  become  joint-stock  owporations. 
'               126.  Ext^ision  of  term  of  charter. 

127.  Existing  corporations  may  reincorporate..   . 

128.  Diu^tion  of  charter. 

129.  Merger  of  fire  insurance  oorporations. 

130.  Guaranty  and  special  reserve  funds. 

131.  Funds,  how  invested. 

132.  Proceedings  in  case  of  extensive  ccmflagratlons. 

133.  Payment  of  tax  by  agents  of  foreign  fire  insurance  corpora- 

tions to  fire  departments. 
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Section  134.  Undertaking  of  agents. 

135.  Penalty  for  refusal  to  pay. 

136.  Penalty  for  refusing  to  exhibit  foreign  fire  policies. 

137.  License  to  agents  in  excepted  cases. 

[Thus  am.  by  L.  1894,  ch.^lx.    See  Stat.  Const  L.,  §  84,  ante,  p.  119.] 

§  110.  Incorporation. — Thirteen  or  more  persons  may  become 
a  corporation  for  the  purpose  of  making  insurances  on  dwelling 
houses,  stores  and  all  kinds  of  buildings  and  household  furni- 
ture, and  other  property  against  loss  or  damage  by  fire,  light- 
ning, wind  storms  or  tornadoes,  and  upon  vessels,  boats,  cargoes, 
goods,  merchandise,  freights  and  other  property  against  loss  or 
Idamage  by  all  or  any  of  the«risks  of  lake,  river,  canal  and  inland 
navigation  and  •transportation,  and  to  effect  reinsurance  of  any 
irisks  taken  by  it,  by  filing  in  the  office  of  the  superintendent  of 
insurance  a  declaration  signed  by  all  of  them  of  their  intention 
to  form  a  corporation  for  the  purpose  of  transacting  the  busi- 
ness of  making 'any  or  all  of  such  insurances,  which  shall  com- 
prise a  copy  of  the  charter  proposed  to  be  adopted  by  them, 
setting  forth  the  name  of  the  corporation,  the  place  of  location 
of  its  office,  the  mode  in  which  its  corporate  powers  are  to  be 
exercised  and  its  directors  elected,  a  majority  of  whom  shall 
be  citizens  of  this  state,  and  if  a  stock  corporation,  the  owner 
in  his  own  right,  of  at  least  five  hundred  dollars  of  the  stock 
of  the  corporation  at  its  par  value,  the  mode  of  filling  vacancies 
in  the  office  of  director,  the  period  for  the  commencement  and 
termination  of  its  fiscal  year  and  the  amount  of  capital  to  be 
employed  in  the  transaction  of  its  business. 

No  such  declaration  shall  be  filed,  unless  the  persons  signing 
the  same  shall  have  previously  published  for  at  least  two  weeks 
successively  a  notice  of  their  intention  to  form  such  a  corpora- 
tion in  a  public  newspaper  in  the  county  where  its  office  is  to 
to  be  located. 

Every  such  corporation  shall  be  known  as  a  fire  Insurance 
corporation.  No  such  corporation  shall  directly  or  indirectly 
deal  or  trade  in  buying  or  selling  any  goods,  wares,  merchandise 
or  other  commodities  whatever,  except  such  articles  as  may  be 
insured  by  it,  and  are  claimed  to  be  damaged  by  any  cause  s# 
insured  against 

§  IIL  Mutual  fire  insurance  corporations. — Ko  domestic  mutual 
fire  insurance  corporation  shall  commence  business  if  located 
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in  the  city  of  New  York^  or  in  the  county  of  Kingd,  nor  establish 
any  agency  for  the  transaction  of  business  in  either  of  snch  counties, 
until  agreements  have  been  entered  into  for  insurance  with  four  hun- 
dred applicants,  the  premiums  on  which  shall  amount  to  two  hun- 
dred thousand  dollars,  of  which  forty  thousand  dollars  shall  have 
been  paid  in  in  cash,  and  notes  of  solvent  parties,  founded  on  actual 
and  bona  fide  applications  for  insurance,  shall  have  been  received  for 
the  remainder.  No  such  corporation  in  any  other  county  of  the 
atate  shall  commence  business  until  agreements  have  been  entered 
intd  for  insurance  with  at  least  two  hundred  applicants,  the  premi- 
ums on  which  shall  amount  to  one  hundred  thousand  dollars,  of 
which  twenty  thousand  dollars  shall  have  been  paid  in  in  cash,  and 
notes  of  solvent  parties  founded  on  actual  and  bona  fide  applications 
for  insurance  shall  have  been  received  for  the  remainder. 

No  one  of  such  notes  shall  amount  to  more  than  five  hundred  dol- 
lars. No  two  shall  be  given  for  the  same  risk,  or  be  made  by  the 
same  person  or  firm,  except  where  the  whole  amount  of  such  notes 
shall  not  exceed  five  hundred  dollars.  Ko  such  note  shall  be  repre- 
aented  as  capital  stock  unless  a  policy  be  issued  upon  the  same 
within  thirty  days  after  the  organization  of  the  corporation  upon  a 
risk  which  shall  be  for  no  shorter  period  than  one  year.  Such  notes 
shall  be  called  capital  stock  notes  and  shall  be  payable  in  part  or 
in  whole  at  any  time  when  the  directors  shall  deem  the  same  re- 
quisite for  the  payment  of  losses  and  snch  incidental  expenses  as 
may  be  necessary  for  transacting  the  business  of  the  corporation. 
Ko  note  shall  be  received  as  a  capital  stock  note  unless  accompa- 
nied by  a  certificate  of  a  justice  of  the  peace  or  supervisor  of  the 
town  or  city  where  the  person  making  it  shall  reside  that  the  maker 
is  in  his  opinion  pecuniarily  good  and  responsible  for  the  same.  No 
euch  note  shall  be  valid  as  a  capital  stock  note,  unless  the  corpo- 
rators or  officers  of  such  corporation  shall  certify  under  oath  that  it  ia 
the  bona  fide  property  of  the  corporation. 

§  112  Subscriptions  to  capital.— XTpon  filing  in  the  office  ot 
the  superintendent  of  insurance  the  declaration  and  copy  charter 
and  proof  of  publication  of  notice  of  intention  to  form  a  corporation 
as  hereinbefore  required,  which  proof  of  publication  shall  be  made 
by  the  affidavit  of  the  publisher  of  the  newspaper  in  which  the  no- 
tice was  published,  or  his  foreman  or  clerk,  such  corporation,  if  a 
stock  corporation,  may  open  books  for  subscription  to  its  capital 
atock  and  keep  the  same  open  until  the  full  amount  specified  in  the 
charter  is  subscribed.  If  it  is  a  mutual  infinrance  eorporation,  it 
148 
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may  open  books  to  receive  propositions  and  enter  into  agreements 
and  receive  capital  stock  notes  in  the  manner  and  to  the  extent 
specified  in  this  article. 

§113.  Capital  stock  notes  and  deposit  notes.— AH  capital 
stock  notes  of  any  domestic  mntnal  fire  insurance  corporation  shall 
remain  as  secarity  for  all  losses  and  claims,  until  the  accumulation 
of  profits  invested  as  required  by  law  shall  equul  the  amount  of 
cash  capital  required  to  be  possessed  by  stock  fire  insurance  corpora- 
tions, the  liability  of  each  noto  decreasing  proportionately  as  the 
profits  are  ac<;umulated.  Any  note  which  may  have  been  deposited 
with  any  mutual  fire  insurance  corporation  subsequent  to  its  organiza- 
tion in  addition  to  the  cash  premium  on  any  insurance  effected  with 
such  corporation,  may,  at  the  expiration  of  the  time  of  such  insur- 
ance, bo  relinquished  and  given  up  to  tho  maker  thereof  or  his  rep- 
resentative, upon  liis  paying  hii^  proportion  of  all  losses  and  expenses 
which  may  have  accrued  thereon  during  such  term.  The  directors 
of  any  such  corporation  shall  have  the  right  to  determine  the  amount 
of  tho  noto  to  be  given  in  addition  to  the  cash  premium  by  any  per- 
son insured  thereiu,  but  in  no  case  shall  the  note  be  more  than  five 
times  tho  whole  amount  of  the  cash  premium,  and  every  person 
effecting  insurance  in  any  mutual  fire  insurance  corporation,  and  his 
heirs,  executors,  administrators  and  assigns  continuing  to  be  so  in- 
sured, shall  thereby  become  members  of  the  corporation  during  tho 
period  of  insurance,  and  shall  bo  bound  to  pay  for  losses  and  neces- 
sary expenses  accruing  in  and  to  such  corporation  in  proportion  to 
the  amount  of  his  deposit  note  or  notes. 

§  114.  May  unite  cash  capital  as  an  additional  security. 
— ^Any  domestic  mutual  fire  insurance  corporation  may  unite  a  cash 
capital  to  any  extent  as  an  additional  security  to  its  members,  over 
and  above  their  cash  premiums  and  premium  notes.  Such  cash 
capital  shall  not  be  less  than  thirty  thousand  dollars,  and  shall  be 
invested  as  capital  of  stock  fire  insurance  corporations  is  required  to 
be  invested.  The  corporation  may  allow  interest  on  such  cash  capi- 
tal, and  a  participation  in  its  profits,  and  prescribe  the  liability  of 
the  owners  thereof  to  share  in  the  losses  of  the  corporation,  and  such 
cash  capital  shall  be  liable  as  the  cash  capital  of  the  corporation  in 
the  payment  of  its  debts.  Such  cash  capital  shall  in  all  cases  be  paid 
in  at  the  organization  of  the  corporation,  and  satisfactory  evidence 
of  that  fact  furnished  to  the  superintendent  before  it  shall  be 
authorized  to  do  busine'rs. 

Any  existing  joint-stock  fire  insurance  corporation,  and  any  corpo- 
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Tation  formed  under  this  article,  may,  npon  obtaining  the  written 
consent  of  the  holders  of  three-fourths  in  amount  of  its  stock,  permit 
the  insured  to  participate  in  the  profits  of  the  business  of  such  cor- 
poration,  and  provide  how  far  any  scrip  issued  to  the  insured  for 
Buch  profits  shall  be  liable  for  the  losses  to  be  sustained.  Whenever 
an  amount  not  less  than  one  hundred  thousand  dollars  has  been  ac- 
cumulated, and  scrip  issued  therefor,  the  corporation  may,  with  the 
written  consent  of  the  holders  of  three-f ourths  in  amount  of  its  stocky 
pay  off  and  cancel  an  amount  of  the  original  cash  capital  equal  to 
one-half  of  the  accumulated  profits,  and  so  may  continue  from  timo 
to  time  until  the  whole  amount  of  the  original  cash  capital  is  paid  off. 
Before  any  portion  of  such  capital  stock  shall  be  so  paid  off,  proof 
shall  be  made  to  the  superintendent  and  certified  by  him  to  be  sat- 
isfactory, that  an  amount  of  accumulated  profits  has  been  realized, 
scrip  issued  therefor,  and  investments  made  thereof  in  the  manner 
required  in  this  chapter,  at  least  equal  to  double  the  amount  so  de» 
fiired  to  be  paid  off  and  canceled. 

^  115.  Deposit  notes  and  cash  payments  by  members  o£ 
mutual  corporations.  —  Every  person  becoming  a  member  of  any 
domestic  mutual  fire  insurance  corporation  by  effecting  insurance 
therein,  shall,  before  ho  receives  his  policy,  deposit  his  promissory 
note  for  such  a  sum  of  money  as  shall  be  determined  by  the  direct- 
ors of  the  corporation.  Such  part  of  such  note,  not  exceeding 
twenty  per  cent,  as  shall  be  required  by  the  by-laws  of  the  corpora- 
tion, shall  be  immediately  paid,  and  the  remainder  of  such  deposit 
note  shall  be  payable  in  whole  or  in  part,  as  the  exigencies  of  the 
corporation  shall  require  for  the  payment  of  losses  by  fire  and  in. 
cidental  expenses  of  the  corporation.  At  the  expiration  of  the  term 
of  insurance  such  note,  or  the  part  thereof  which  shall  remain  un- 
paid after  receiving  thereon  from  the  maker  a  proportionate  share 
for  all  losses  or  expenses  occurring  during  such  term,  shall  be  relin- 
quished by  the  corporation  to  the  maker,  and  the  corporation  may 
loan  such  portion  of  the  money  received  upon  any  such  note  or  from 
any  such  member  as  may  not  be  immediately  wanted  for  its  use,  if 
the  same  shall  be  secured  by  a  bond  and  a  mortgage  on  unincum- 
bered real  property  of  double  the  value  of  the  sum  loaned. 

§116.  Assessments  in  mutual  corporations. —  The  directors 
shall,  as  often  as  they  deem  necessary,  after  receiving  notice  of  any 
loss  or  damage  by  fire  sustained  by  any  member,  and  ascertaining 
the  same,  or  after  the  rendition  of  any  judgment  against  the  corpo- 
ration for  loss  or  damage,  settle  and  determine  the  sums  to  be  paid 
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by  the  several  members  thereof  as  their  respective  portion  of  snch 
lo68^  and  pnblish  the  same  in  snch  manner  as  they  6liall  see  fit  or  aa 
the  by-laws  shall  liave  prescribed.  The  sum  to  be  paid  by  each 
member  shall  always  be  in  proportion  to  the  original  amonnt  of  his 
note  or  notes,  and  shall  bo  paid  to  the  officers  of  the  corporation 
within  thirty  days  next  after  the  publication  of  such  notice.  If  any 
member  shally  for  the  space  of  thirty  days  after  such  publication  and 
after  personal  demand  for  payment  shall  liave  been  made^  neglect 
or  refuse  to  pay  the  sum  so  assessed  upon  him,  the  directors  may  sue 
for  and  recover  the  whole  amount  of  his  note  or  notes,  with  costs  of 
suit,  but  execution  shall  only  issue  for  assessments  and  costs  as  they 
accrue,  and  every  such  execution  shall  be  accompanied  by  a  list  of 
the  losses  for  which  the  assessment  is  made. 

If  the  whole  amount  of  notes  shall  be  insufficient  to  pay  the  loss 
occasioned  by  any  fire  or  fires,  in  such  case  the  sufferers  insured  by 
the  corporation  shall  receive,  toward  making  good  their  respective 
losses,  a  proportional  share  of  t!ie  whole  amount  of  such  notes  ac- 
cording to  the  sums  by  them  respectively  insured.  No  member 
shall  ever  bo  required  to  pay  for  any  loss  occasioned  by  fire  or  inland 
navigation  more  than  the  whole  amount  of  his  note.  Any  such  cor- 
poration may  receive  from  any  person  applying  for  insurance,  in  liem 
of  a  deposit  note,  the  whole  amount  in  cash  for  the  premium  there- 
for, without  subjecting  such  person  to  any  other  or  additional  liabil- 
ity, or  in  any  way  impairing  or  changing  the  obligation  of  the  c<»- 
poration  or  affecting  the  rights  of  any  person  interested  therein. 

§117.  How  surplus  profits  to  be  estimated. —  In  estimating 
the  surplus  profits  of  any  fire  insurance  corporation  for  the  purpose 
of  making  any  dividend  upon  its  capital  stock,  there  shall  be  reserved 
from  such  profits  a  sum  equal  to  the  whole  amount  of  premiums 
on  unexpired  risks  and  policies,  and  all  sums  due  the  corporation  oa 
bonds  and  mortgages,  bonds,  stocks  and  book  accounts,  of  which  no 
part  of  the  principal  or  interest  thereon  has  been  paid  during  the 
last  year,  and  for  which  foreclosure  or  suit  has  not  been  commenced 
for  collection  or  which,  after  judgment  obtained  thereon,  shall  have 
remained  more  than  two  years  unsatisfied,  and  on  which  interest 
'  shall  not  have  been  paid,  and  all  interest  due  or  accrued  and  remain* 
ing  unpaid.  Any  corporation  may  declare  dividends  not  exceeding 
,  ten  per  centum  on  its  capital  stock  in  any  one  year,  if  in  addition  to 
the  amount  of  its  capital  stock,  and  of  such  dividend,  and  all 
actual  outstanding  liabilities  it  shall  have  accumulated  and  be  in 
possession  of  a  fund  equal  to  the  amount  of  all  unearned  premiuma 
on  risks  not  terminated  at  the  time  of  making  such  dividend. 
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Any  dividend  made  coutrary  to  the  provUioud  of  ihi6  secdoa 
shall  work  a  forfeiture  of  the  charter  of  the  corporation,  and  each 
stockholder  receiving  any  such  dividend  sliall  be  liable  to  the  cred- 
itors of  the  corporation  to  the  extent  of  the  dividend  received  in 
addition  to  the  other  penalties  and  pnnishments  prescribed  by  law. 
This  section  shall  not  apply  to  the  declaration  of  scrip  dividends  by 
participating  corporations.  No  such  scrip  dividends  shall  be  paid, 
except  from  the  surplus  profits,  after  reserving  all  sums  as  a^ve 
provided,  including  the  whole  amount  of  unearned  premiums  on 
unexpired  risks.  And  whenever  any  fire  insurance  corporation 
shall  have  accumulated  and  be  in  possession  of  a  fund  in  addition  to 
the  amount  of  its  capital  stock,  and  all  actual  outstanding  liabilities 
in  excess  of  one-half  of  the  amount  of  all  premiums  on  risks  not 
terminated  such  corporation  may  increase  its  capital  stock  from 
such  fund;  and  distribate  such  increase  pro  rata  to  tlie  stock- 
holders of  such  coi*poration,  provided,  always,  that  such  increase 
shall  be  equal  to  at  least  twenty-five  per  centum  of  the  original  cap- 
ital stock  of  said  corporation  and  shall  have  been  approved  by  the 
superintendent  of  the  insurance  department  and  authorized  by  at 
least  three-fourths  of  the  board  of  directors  of  such  corporation,  and 
provided,  also,  that  any  such  corporation  may  hereafter  make  and 
declare  a  dividend  as  provided  by  this  chapter. 

§  lis.  Allowance  of  assets  and  estimation  of  liabilities  upon 
examinations. — When  an  examination  is  made  by  the  authority  of 
the  snperintendent  of  insurance  into  the  affairs  of  any  fire  insurance 
corporation  doing  business  in  this  state,  or  when  such  corporation 
renders  a  statement  to  the  insurance  department,  there  shall  not  be 
allowed  as  assets  any  investments  which  are  not  held  as  prescribed 
by  law  at  the  date  of  such  examination  or  rendering  such  statement; 
but  unpaid  premiums  on  policies  written  within  three  months  shall 
be  admitted  as  available  resources.  In  estimating  its  liabilities, 
there  shall  be  charged,  in  addition  to  the  capital  stock  and  all  out- 
standing claims,  a  sum  equal  to  the  total  unearned  premiums  on  the 
policies  in  force,  calculated  on  the  gross  sum  without  any  deduction 
on  any  account,  charged  to  the  policy-holder  on  each  respective  risk 
from  the  date  of  the  issue  of  the  policy. 

§  119.  Liability  of  directors  and  corporators.— The  directors 
and  corporators  of  any  corporation  organized  under  this  article,  and 
those  entitled  to  a  participation  of  the  profits  of  such  corporation, 
shall  be  jointly  and  severally  liable  for  all  debte  or  liabilities  of  such 
corporation,  untQ  the  whole  amount  of  the  capital  of  the  corporatioa 
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fihall  have  been  paid  in  in  cash,  and  a  certificate  has  been  issned  to 
it  by  the  superintendent  authorizing  it  to  do  business  in  this  state. 

§120.  What  to  appear  on  face  of  policy. —  Every  domestic 
mutual  fire  insurance  corporation  shall  embody  the  word  ^^ mutual" 
in  its  title,  which  shall  appear  on  the  first  page  of  every  policy  and 
renewal  receipt.  Every  fire  insurance  corporation  doing  business  as 
a  cash  stock  corporation  shall  upon  the  face  of  its  policy  in  eome 
suitable  manner  express  that  such  policy  is  a  policy  in  a  stock 
corporation. 

§  121.  Standard  fire  insurance  policy  to  be  prescribed  and 
used. —  The  printed  blank  form  of  a  contract  or  policy  of  fire  in- 
surance, with  such  provisions,  agreements  or  conditions  as  may  be 
indorsed  thereon  or  added  thereto  and  form  a  part  of  such  contract 
or  policy,  heretofore  filed  in  the  office  of  the  secretary  of  state  by 
the  superintendent  of  insurance  or  by  the  New  York  board  of  fire 
underwriters,  pursuant  to  the  provisions  of  chapter  4S8  of  the  laws 
of  1886  shall  be  known  and  designated  as  the  ^^  standard  fire  in- 
surance policy   of  the  state  of  New  York." 

No  fire  insurance  corporation,  its  officers  or  agents,  shall  make,  issue 
or  deliver  for  use,  any  fire  insurance  policy  or  the  renewal  of  any  such 
policy  on  property  in  this  state,  other  than  such  as  shall  conform  in  all 
particulars  as  to  blanks,  size  of  type,  context,  provisions,  agreements 
and  conditiou3  with  such  printed  blank  form  of  contract  or  policy 
filed  in  the  office  of  the  secretary  of  state ;  and  no  other  or  different 
provision,  agreement,  condition  or  clause  shall  bo  in  any  manner 
made  a  part  of  such  contract  or  policy,  or  indorsed  thereon  or  de- 
Jivered  therewith,  except  as  follows,  to  wit : 

First.  The  name  of  the  corporation,  its  location  and  place  of  busi 
nessy  date  of  its  incorporation  or  organization,  whether  it  is  a  stock 
or  mutual  corporation,  the  names  of  its  officers,  the  number  and  date 
of  the  policy,  and  if  issued  through  a  manager  or  agent  the  words 
**  this  policy  shall  not  be  valid  until  countersigned  by  the  duly  au* 
thorized  manager  or  agent  of  the  corporation  at , " 

Second.  Printed  or  written  forms  of  description  and  specification, 
or  schedules  of  the  property  covered  by  any  particular  policy,  and 
any  other  matter  necessary  to  clearly  express  all  the  facts  and  con* 
ditions  of  insurance  on  any  particular  risk  not  inconsistent  with  or  a 
waiver  of  any  of  the  conditions  or  provisions  of  the  standard  policy 
herein  provided  for. 

Third.  With  the  approval  of  the  superintendent  of  insurance,  if 
the  same  is  not  already  included  in  such  standard  fonui  any  pro- 
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Tision  which  anj  such  corporation  is  required  bj  law  to  insert  in  its 
policies,  not  in  conflict  with  the  provisions  of  such  standard  form. 

Such  provisions  shall  be  printed  apart  from  the  other  provisions, 
agreements  or  couditions  of  the  pohc/  under  a  separate  title  as  fol- 
lows: *'  Provisions  required  by  law  to  be  stated  ia  this  policy." 

The  name,  with  the  word  "agent"  or  "agents,"  and  place  of 
business,  of  any  insurance  agent  or  agents,  either  by  ^vriting,  print- 
ing, stamping  or  otherwise,  may  be  indorsed  ou  the  outside  of  such 
policies. 

§  122.  Payment  of  return  premiums  on  cancellation  of 
policy. — ^Any  corporation,  person,  company  or  association  transact- 
ing the  business  of  fire  insurance  in  this  state  shall  cancel  any  poUcy 
of  insurance  upon  the  request  of  the  insured  or  his  legal  representa- 
tives, and  shall  return  to  him  or  to  such  reprcsentativo  the  amount 
of  premium  paid,  less  the  customary  short  rate  premium  for  the  ex- 
pired time  of  the  full  term  for  which  the  policy  has  been  issued  or 
renewed,  notwithstanding  anything  in  the  policy  to  the  contrary. 
Where  the  laws  of  any  state  permit  corporations  organized  under  its 
laws  to  cancel  policies  of  insurance  upon  different  terms  than  herein 
set  forth,  corporations  organized  under  the  laws  of  this  state  may 
cancel  policies  upon  risks  in  any  such  state  upon  the  same  terms  as 
are  provided  for  corporations  organized  under  its  laws. 

§  123.  Cancellation  of  policies  by  receiver  and  issue  of  cer- 
tificates of  indebtedness. —  The  receiver  of  any  domestic  fire  in- 
Burance  corporation,  on  the  receipt  by  him  of  any  policy  of  the  cor- 
poration in  force,  and  upon  the  written  request  of  the  policy-holder, 
shall  cancel  such  policy  and  issue  in  lieu  thereof,  a  certificate  of  in- 
debtedness as  such  receiver  to  the  policy-holder  for  the  amount  of 
the  premium  paid  less  the  proportion  of  premium  for  the  expired 
time  of  the  full  term  for  which  the  policy  has  been  issued  or  renewed, 
and  upon  the  receipt  of  such  certificate  by  the  poUcy-holder,  the 
policy  shall  become  null  and  void,  notwithstanding  anything  in  the 
policy  to  the  contrary.  The  receiver,  in  his  report  of  the  liabilities 
of  the  corporation  to  the  insurance  department,  shall  state  the  total 
amount  of  such  outstanding  certificates  of  indebtedness  not  canceled 
at  the  date  of  the  report. 

§  124.  Extension  of  joint-stock  corporations. —  Any  existing 
domestic  joint-stock  fire  insurance  corporation  and  any  corporation 
organized  under  this  article,  having  a  capital  of  at  least  two  hundred 
thousand  dollars  may,  without  increasing  its  capital,  at  any  time 
within    two   years   previous    to   the  termination  of  its  charter. 
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after  giving  notico  at  least  once  a  week  for  six  weeks  sacoessiveljr  ia 
a  newspaper  published  in  the  county  where  such  corporation  is 
located  of  such  intention,  and  with  a  declaration  under  its  corporate 
seal,  signed  by  the  president  and  two-thirds  of  its  directors,  of  their 
desire  for  such  extension,  extend  the  term  of  its  original  charter  for 
a  period  of  thirty  years,  by  altering  and  amending  the  same  so  as 
to  accord  with  tho  provisions  of  this  article,  and  filing  a  copy  of 
finch  amended  charter  with  such  declaration  in  the  office  of  the  su- 
perintendent of  insurance ;  whereupon  the  same  proceedings  shall 
be  had  as  are  required  upon  the  incorporation  of  a  corporation 
under  this  article. 

§  125.  Mutual  may  become  joint  stock  corporations.— Any 
domestic  mutual  fire  insurance  corporation  having  surplus  assets 
aside  from  premium  and  capital  stock  notes  sufficient  to  reinsure  all 
its  outstanding  risks,  after  having  given  notice  once  a  week  for  six 
weeks  of  its  intention  to  do  so,  and  of  the  meeting  hereinafter  pro- 
vided for,  iu  the  state  paper  and  in  a  newspaper  published  in  the 
county  where  such  corporation  is  located,  may,  with  the  consent  of 
two-thirds  of  tho  members  present  at  any  regular  annual  meeting, 
or  at  any  special  meeting  duly  called  for  the  purpose,  or  with  the 
consent  in  writing  of  two-thirds  of  the  members  of  such  corpora- 
tion, and  the  consent  of  three-fourths  of  its  directors,  unless  other- 
wise provided  iu  its  charter,* become  a  joint-stock  corporation,  by 
conforming  its  charter  to  and  otherwise  proceeding  in  accordance 
with  this  chapter.  Every  member  of  such  corporation  on  the  day 
of  such  annual  or  special  meeting,  or  the  date  of  such  written  con. 
sent,  shall  bo  entitled  to  priority  in  subscribing  to  the  capital  stock 
of  such  corporation  for  one  month  after  the  opening  of  the  books  of 
subscription,  ia  proportion  to  the  amount  of  cash  premiums  paid  in 
by  such  member,  on  unexpired  risks  in  force  on  the  day  of  such  an- 
nual or  special  meeting,  or  the  date  of  such  written  consent. 

Every  corporation  so  extended  or  changed  shall  come  under  the 
provision  of  this  chapter  in  the  same  manner  as  if  it  had  been  incor- 
porated originally  thereunder. 

§  12G.  Extension  of  term  of  charter  of  mutual  corporations.— 
Every  domestic  mutual  fire  insurance  corporation,  having  a  capital 
in  premium  notes  of  an  amount  required  of  such  a  corporation  in- 
corporated under  this  article,  may  at  any  time  within  two  years  pre- 
vious to  the  termination  of  its  charter,  after  giving  notice  once  a 
week  for  six  weeks  successively  in  a  newspaper  published  in  the 
county  where  such  corporation  is  located  of  such  intention,  and  with 
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a  dedaratioB,  nnder  its  corporate  seal,  signed  by  its  president  and 
(wo*t^ds  of  its  airectors,  of  their  desire  for  snc^  extension,  exteyod 
^  term  of  its  original  charter  for  a  period  of  thirty  jear9,  by  alter- 
ing and  amending  the  same  so  as  to  acoord  with  the  proFisioBS  of 
this  chapter,  and  filing  a  copy  of  suoh  amended  diarter  and  declamr 
tiou  in  the  office  of  the  snperintendent  of  insurance  ;  whereupon  the 
same  proceedings  shall  be  had  as  are  required  upon  the  formati<m  of 
a  corporation  under  thip  article,  exoopt  as  to  its  capital,  which  shall 
be  certified  to  be  in  accordance  with  the  prpyisions  of  this  sectioo* 
Every  corporation  so  extended  shall  come  under  the  provisions  of 
this  chapter  in  the  same  manner  as  if  it  had  been  incorporated  origf- 
inally  thereunder.  Every  fire  insurance  corporaticKi  which  has  here> 
toforo  changed  from  a  mutual  to  a  joint-stock  corporation,  pursuant 
to  the  provisions  of  law,  shall  be  deemed  and  be  held  by  soch  change 
to  have  continued  and  extended  its  charter  for  the  period  named 
therein,  not  exceeding  thirty  years  from  the  time  of  such  change. 

§127.  Existing  corporations  may  reincerporate.  —  Any  do* 
mestic  fire  insurance  corporation  may  change  its  name,  increase  the 
amount  of  its  capital,  or  avail  itself  of  any  powers  conferred  by  the 
provisions  of  this  chapter  upon  filing  with  the  snperintendent  of  in* 
surance  proof  of  publication  of  a  notice  of  its  intention  to  do  so 
once  a  week  for  six  successive  weeks  in  the  state  paper  and  in  a 
newspaper  published  in  the  county  where  its  office  is  located,  and  if 
a  stock  corporation,  the  written  consent  of  three-fourths  in  amount 
of  its  stockholders ;  or,  if  a  mutual  corporation,  the  unanimous  con» 
sent  of  its  directors  unless  otherwise  provided  in  its  charter;  and  a 
declaration  under  its  corporate  seal,  signed  by  its  president  and  di* 
rectors,  of  its  desire  to  do  so,  and  upon  obtaining  and  filing  with  the 
superintendent  his  consent  thereto.  It  shall  thereupon  file  with  the 
superintendent  and  in  the  office  of  the  derk  of  the  county  where  its 
office  is  located  a  copy  of  its  charter  so  altered  or  amended,  and  upon 
the  same  proceedings  being  thereafter  had  as  are  required  by  this 
chapter  upon  the  formation  and  organization  of  an  insurance  corpo- 
ration under  this  article,  it  shall  be  deemed  and  be  held  to  be  incor- 
porated under  the  provisions  of  this  article, 

§  128.  Duration  of  charter.— Every  fire  insurance  corporation 
incorporated  or  extended  under  this  chapter  shall  continue  in  exist- 
ence for  the  term  specified  in  its  charter,  not  exceeding  thirty  yearsi 

§  129.  Merger  of  fire  insurance  corporations.— Any  two  fire 
insurance  corporations  organized  under  any  general  law  of  the  state 
may  merge  such  corporatious  into  one  corporation.     For  that  puiv 
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pose  tbe  directors  of  tlie  corporations  may  enter  into  and  make  aa 
agreement  under  their  respective  corporate  seals  for  such  merger, 
prescribing  its  terms  and  conditions,  the  mode  of  carrying  it  into 
effect,  tbe  amonnt  of  capital,  which  shall  not  be  larger  in  amount 
than  the  aggregate  amonnt  of  capital  of  tbe  two  corporations,  the 
number  of  shares  into  which  it  is  to  be  divided  with  such  other  par- 
ticulars as  they  may  deem  necessary,  not  inconsistent  with  law. 
Such  agreement  must  be  assented  to  by  a  majority  of  the  number  of 
directors  of  each  corporation  prescribed  in  its  charter,  and  by  one- 
half  of  the  stockholders  owning  two-thirds  of  the  stock  of  eadi  cor- 
poration, and  may  be  execnted  in  duplicate.  Every  such  agreement 
must  have  the  approval  of  tbe  superintendent  of  insurance. 

Upon  filing  such  agreement,  with  such  assent  of  the  directors  and 
stockholders  and  approval  of  the  superintendent,  or  as  duplicate 
thereof,  in  the  office  of  the  clerk  of  tbe  county  where  tbe  office  of 
the  coloration  is  located,  and  in  the  office  of  the  saperintendent, 
such  corporations  shall  be  merged  into  tbe  corporation  provided  for 
in  the  agreement.  Tbe  details  of  such  agreement  shall  be  carried 
into  effect  as  provided  therein.  The  corporation  may  require  the 
return  of  the  original  certificates  of  stock  held  by  each  stockholder 
in  each  of  the  merging  corporations,  and  issue  in  lieu  thereof  new 
certificates  for  such  number  of  shares  of  its  own  stock  as  such  stock- 
holders may  bo  entitled  to  receive. 

Upon  such  merger,  all  the  rights,  franchises  and  interests  of  the 
merging  corporations  in  and  to  every  species  of  property  and  things 
In  action  belonging  to  them,  or  either  of  them,  shall  be  deemed  to 
be  transferred  to  and  vested  in  the  new  corporation,  without  any 
other  deed  or  transfer,  and  the  new  corporation, shall  hold  and  en- 
joy the  same  to  the  same  extent  as  if  the  merging  corporations,  or 
either  of  them,  should  have  continued  to  retain  tbe  title  and  trana> 
act  business.  Tbe  new  corporation  shall  succeed  to  all  the  obliga- 
tions and  liabilities  of  the  merging  corporations,  or  either  of  thera| 
and  shall  be  held  liable  to  pay  and  discharge  all  such  debts  and  lia* 
bilities  in  the  same  manner  as  if  they  had  been  incurred  or  con- 
tracted by  it.  The  stockholders  of  the  merging  corporations  shall 
continue  subject  to  all  the  liabilities,  claims  and  demands  existing 
against  them,  or  cither  of  them,  at  or  before  such  merger. 

No  action  or  proceeding  pending  at  tbe  time  of  merger,  in  which 
either  or  both  of  the  merging  corporations  may  be  a  party,  shall 
abate  or  discontinue  by  reason  of  the  mei^er,  but  tbe  same  may  be 
prosecuted  to  final  judgment  in  tbe  same  manner  as  if  tbe  merger 
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had  not  taken  place,  or  tne  new  coi'poratiou  may  be  substitnted  in 
place  of  any  corporation  bo  merged  by  order  of  the  court  in  which 
the  action  or  proceeding  may  be  pending. 

§130.  Guaranty  and  special  reserve  funds.— Any  domestic 
fire  insurance  corporation  may  create  a  guaranty  surplus  fund  and  a 
special  reserve  fund  upon  the  adoption  of  a  resolntion  by  its  board 
of  directors  at  a  regular  meeting,  and  upon  filing  with  the  superin- 
tendent of  insurance  a  copy  thereof,  declaring  their  desire  and  in- 
tention to  create  such  funds  and  to  do  business  under  this  and  the 
two  following  sections.  The  superintendent  shall  thereupon  make 
or  cause  to  be  made  an  examination  of  such  corporation,  and  ho  shall 
make  a  certificate  of  the  result  thereof,  which  shall  particularly  set 
forth  the  amount  of  surplus  funds  held  by  it  at  the  date  of  the  ex- 
amination, which,  under  the  provisions  of  this  section  may  be  equally 
divided  between  and  set  apart  to  constitute  guaranty  surplus  and 
special  reserve  funds,  which  certificate  shall  be  recorded  in  the 
insurance  department. 

Thereafter  all  policies  and  renewals  of  policies  issued  by  such  cor- 
poration shall  have  printed  thereon  by  it  a  notice  that  they  are 
issued  under  and  in  pursuance  of  this  (ind  the  two  following  sections 
of  the  insurance  law  referring  to  the  same  by  the  numbers  of  seo- 
tions,  and  all  such  policies  and  renewals  shall  be  subject  to  the  pro- 
visions of  such  sections.  After  the  passage  and  filing  of  such  reso- 
lution, the  corporation  shall  not  make,  declare  or  pay  in  any  form 
any  dividend  upon  its  capital  stock  exceeding  seven  per  cent  per 
annum  thereon,  and  upon  the  surplus  funds  to  be  formed  thereun- 
der, until  after  its  guaranty  surplus  fund  and  its  special  reserve 
fund  shall  have  together  accumulated  to  nn  amount  equal  to  its 
capital  stock ;  and  until  such  funds  shall  together  amount  to  a  sum 
equal  to  its  capital  stock,  the  entire  surplus  profits  of  the  corporation 
above  such  annual  dividend  of  seven  per  cent  shall  be  equally  di- 
vided between  and  be  set  apart  to  constitute  such  guaranty  surplus 
and  special  reserve  funds,  which  funds  shall -be  held  and  used  as 
hereinafter  provided  and  not  otherwise.  Any  such  corporation 
which  shall  declare  or  pay  any  dividend  contrary  to  the  provisions 
herein  contained,  shall  be  deemed  to  have  forfeited  its  charter. 

In  estimating  the  profits  of  any  such  corporation  for  the  purpose 
of  making  a  division  thereof  between  the  guaranty  surplus  fund  and 
the  special  reserve  fund,  until  such  funds  shall  together  amount  to 
a  sum  equal  to  its  capital  stock,  there  shall  be  deducted  from  the 
gross  assets  of  the  corporation,  mcluding    for   this  purpose  the 
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amount  of  tho  special  reserve  tnaiy  the  e^um  pf  tbe  foUowip^ 
items: 

1.  The  amount  of  all  ontstandiog  claims. 

8[.  An  amoimt  sufficient  to  meet  the  liability  of  tlie  oorporation 
for  the  unearned  premiums  upon  its  unexpired  policies,  which  shaU 
be  at  least  equal  to  the  unearned  premiums  on  policies  haviu;;  one 
year  or  less  to  run,  and  a  pro  rata  proportion  of  the  (rremiums  r&. 
ceiTed  on  the  policies  having  more  than  one  year  to  run,  and  shall 
he  known  as  the  reinsurance  liability. 

3.  The  amount  of  its  guaranty  surplus  fund  and  its  special  reserve 
fund. 

4.  The  amount  of  its  capital. 

&  luterest  at  the  rate  of  seven  per  cent  per  annum  upon  the 
amount  of  its  capital  and  of  such  funds  for  whatever  time  shall  have 
elapsed  since  the  last  pret^ing  cash  dividend 

The  balance  shall  constitute  the  net  surf)lu8  of  the  corporation 
subject  to  the  equal  division  1>etwcen  the  funds  as  herein  provided* 
When  the  cori>oration  shall  notify  the  superintendent  of  insurance 
that  it  has  fulfilled  the  lequirements  of  this  section,  and  that  its 
guaranty  surplus  fund  and  its  special  reserve  fund,  taken  togetheri 
e(|uul  its  capital  stock,  he  shall  make  an  examination  of  tlie  cor^ 
poration  and  make  a  certificate  of  the  result  thereof;  and  thereafter 
such  corporation  may  continue,  out  of  any  subsequent  profits  of  its 
business,  to  add  to  such  funds,  either  the  whole  or  only  a  part  iliereof, 
but  when  any  addition  is  made  to  the  special  reserve  fund,  an  equal 
sum  shall  be  carried  to  the  guaranty  sumlus  fund 

§  131.  Funds,  how  invested.—  Such  guaranty  surplus  fund  shall 
be  held  and  invested  by  such  corporation  in  the  same  manner  as  its 
capital  stock  and  surplus  accumulations,  and  shall  be  liable  and  ap- 
plicable in  the  same  manner  as  the  capital  of  the  corporation  to  the 
payment  generally  of  its  losses.  Such  special  reserve  fund,  until  it 
shall  amount  to  a  sum  equal  to  one  half  of  the  capital  stock,  shall  be 
invested  in  the  same  iuanncr  as  the  capital  of  the  corporation,  and 
any  additional  sum  added  to  such  fund  shall  be  invested  in  any  se* 
curitics  in  which  the  corpoi-ation  is  by  law  authorized  to  invest  its 
capital  or  its  surplus  accumulations,  and  shall  be  deposited  from 
time  to  time,  as  the  same  shall  accumulate  and  be  invested,  with  the 
superintendent  of  insurance. 

Such  special  reserve  fund  shall  be  deemed  a  fund  contributed  by 
the  stockholders  to  protect  such  corporation  and  its  policy-holders 
other  than  claimants  for  losses  already  existing  or  then  occurred,  in 
ease  of  any  extraordinary  conflagration  or  conflagrations  as  herein- 
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after  tnontioncd,  and  shall  not  bo  rcgardthl  ad  Hny  part  or  portion  of 
tLo  assets  of  the  corporation  so  as  to  bo  liable  for  any  claim  for  Iom 
by  fire  or  otliorwiee^  except  as  herein  provided. 

gl33.  Proteedifigs  in  case  of  extensiTe  conflatjattons.  ^ 
When  any  extensive  conflagration  or  conflagrations  shall  occni 
wbereby  the  claims  npon  the  corporation  shall  exceed  the  anionnt  of 
its  ca|>ital  stock  and  of  tlie  guaranty  surplus  fund  hereinbefore  pro^ 
Tided,  the  corporation  shall  notify  the  superintendent  of  insurance . 
of  tbe  fact,  who  shall  then  make  or  cause  to  be  made,  an  examina- 
tion of  the  corporation,  and  sliall  issue  his  certificate  in  duplicate  of 
the  rcault,  showing  the  amounts  of  capital^of  guaranty  surplus  fund^ 
of  special  reserve  fund,  of  rcinsiimnce  liability,  and  all  other  assets. 

One  of  such  certificates  shall  be  given  the  corporation,  and  tbd 
odier  shall  be  recorded  in  the  msnrance  department.  Such  special 
reserve  fund  shall  be  immediately  held  to  protect  all  policy  holders, 
of  the  corporation  other  than  such  as  are  claimants  upon  it  at  this 
time,  or  such  as  become  claimants  in  consequence  of  such  conflagra^. 
tion  or  conflagrations. 

Tbe  amount  of  such  special  reserve  fund,  and  an  amount  equal 
to  the  unearned  |)rcmiums  of  snch  corporation,  to  1)D  ascertained  as 
hereinbefore  )>rovided,  shall  constitute  the  ca))ital  and  assets  oT  such 
corporation  for  the  protection  of  {loUcy-holders  other  than  such 
daimanta,  and  for  the  further  conduct  of  its  business.  Sudi  cor*: 
tificate  of  the  sui^erintendent  shall  be  binding  and  conclusive  upoQ. 
all  parties  interested  in  the  corporation,  whether  stock-holders,  crcd-. 
ilors  or  ]K)1  icy-holders.  C\)on  the  jxiymcnt  to  tlio  claimants  for 
losses  or  otherwise,  existing  at  tl)e  time  of  or  caused  by  such  general 
conflagration  or  conflagrations,  of  an  amount  to  which  they  are  rts 
8|)ectivcty  entitled  in  pro]K>rtion  to  their  several  claims,  of  the  full 
sum  of  the  capital  of  the  eoqx>ration  and  of  its  guaranty  surplus 
fund,  and  of  its  assets,  except  only  such  special  reserve  fund  and  an. 
amount  of  its  assets  eqttal  to  the  liabiUty  of  the  corporation  for  un- 
earned premiums,  as  so  certified  by  tlio  superintendent,  such  corpo- 
ration shall  bo  forever  discharged  from  any  and  all  f  lurthcr  liability 
to  such  claimants  and  to  each  of  them. 

The  superintendent  shall,  after  issuing  such  certificate,  upon  the 
demand  of  tlio  corporation,  transfer  to  it  all  such  securities  as  shall 
have  been  deported  with  him  by  it  as  such  special  reserve  fund. 
If  the  amount  of  such  special  reserve  fund  shall  be  less  than  fifty 
per  cent  of  the  full  amount  of  the  capital  of  the  corporation,  a 
lequisitkm  diall  be  issued  by  the  supermtendent  upon  the  Btockhold^ 
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era  to  make  up  the  capital  to  that  proportion  of  its  full  amouut,  in 
the  manner  now  provided  by  law  in  the  case  of  a  corporation  with 
impaired  capital.  Any  capital  so  impaired  shall  be  so  made  np  to 
at  least  the  sum  of  two  hundred  thousand  dollars.  If  the  corfK>ra« 
tion,  after  such  requisition^  shall  fail  to  make  up  its  capital  tOr  at  least 
such  amount  as  herein  directed  such  special  reserve  fund  $Iiall  be 
held  as  security  and  liable  for  all  losses  occurring  upon  policies  of 
such  corporation  after  such  conflagration  or  conflagrations.  If 
any  amount  greater  than  a  sum  equal  to  one-half  of  its  capital 
stock  shall  by  such  corporation,  under  the  provisions  of  the  two 
preceding  sections,  have  been  deposited  with  such  su])erintendent,  he 
shall  retain  of  such  secunties  a  sum  cciual  to  one-lialf  of  the 
amount  he  shall  so  hold  thereof  in  excess  of  such  onc-iialf  of  the 
capital  stock,  and  transfer  the  balance  thereof  to  the  coq)oration  as 
herein  provided.  The  amount  so  transferred  to  the  corporation 
sfaalU  from  the  time  of  such  transfer,  if  not  less  than  two  hundred 
thousand  dollars,  constitute  the  capital  stock  of  the  corporation  for 
the  further  conduct  of  its  business  as  hereiubeforo  provided.  The 
sum  so  retained  by  the  su]3erintendent  shall  thenceforth  constitute 
the  special  reserve  fund  of  the  coriK>ration,  to  which  additions  may 
be  made  as  herem  provided,  and  shall  be  held  in  the  same  manner, 
for  the  same  purposes  and  under  the  same  conditions  as  the  original 
special  reserve  fund  of  the  coriK)ration  was  held.  The  corporation 
ehall  in  its  annual  statement  to  the  insurance  department  set  forth 
the  amount  of  such  si^ecial  reserve  fund  and  of  its  guaranty  surplus 
fund.  If  in  consequence  of  the  payment  of  losses  by  fires,  or  of  the 
ex])enses  of  tho  business,  or  of  the  interest  payable  under  the  previa* 
ions  of  this  act  to  stockholders,  or  from  any  cause,  the  guaranty  sur- 
plus fund  shall  be  reduced  in  amount  below  the  amount  of  the  spe» 
cial  reserve  fund,  the  directors  of  the  corporation  shall  have  the 
right,  at  their  option,  at  tho  time  of  making  any  division  of  the  net 
profits  as  herein  provided,  to  carry  a  larger  sum  to  the  guaranty  sur- 
plus fund  than  to  the  special  reserve  fund ;  but  this  privil^e  shall 
cease  when  the  two  funds  are  made  equal  in  amount. 

The  policy  registers,  insurance  maps,  books  of  reconl  and  other 
books  in  actual  use  by  tho  corporation  in  its  business,  are  not  to  be 
considered  as  assets,  but  shall  be  held  by  it  for  its  use  in  the  protec- 
tion of  its  policy-holdere  not  claimants  for  losses  at  the  time  of  such 
general  conflagration.  If  after  the  accumulation  of  such  special  re- 
serve fund,  it  shall  appear  upon  examination  by  the  superintendent 
that  the  capital  of  the  corporation  has,  in  the  absence  of  any  such 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1191 

L.  1892,  ch.  690.  Ch.  88,  G.  L.  §§  188,  184. 

extensive  conflagration,  boeomo  impaired,  he  shall  order  a  call  upon 
the  stockholders  to  make  up  snch  impainnent,  and  the  board  of  di- 
rectors may  cither  comply  with  such  order  and  require  the  necessarj 
payments  of  the  stockholders,  or,  at  their  option,  they  may  apply 
for  that  puq)060  so  much  of  such  special  reserve  fund  as  wiU  make 
snch  impairment  good.  No  corporation  doing  business  under  this 
and  the  two  preceding  sections  shall  insure  any  larger  amount  upon 
any  single  risk  than  is  ])ermittcd  by  law  to  a  cor]>oration  ])os6essing 
the  same  amount  of  capital  irrespective  of  the  funds  hereinbefore 
provided  for. 

§  133.  Payment  of  tax  by  agents  of  foreign  fire  insurance 
corporations  to  fire  departments. —  Except  in  the  cities  of  New 
^Toi^  and  Buffalo  there  shall  bo  paid  to  the  treasurer  of  the  fire  de- 
partment of  ever)'  city  or  village  of  this  state,  whether  incorporated 
or  unincorporated,  having  a  fire  department,  company  or  organ iza. 
tion,  for  the  use  and  benefit  of  such  department,  or  to  the  treasurer 
of  such  fire  department  within  the  fire  limits,  as  established  by  law, 
of  an  nniucoriX)ratcd  village,  and  when  no  treasurer  of  a  fire  depart- 
ment exists,  then  to  the  treasurer  or  other  fiscal  officer  of  such  city 
or  village,  or  in  case  of  an  unincorporated  village  to  the  supervisor 
of  the  town  in  which  such  village  is  situated  who,  for  the  purpotes 
of  this  act,  shall  have  the  same  powers  as  the  treasurers  of  fire  de- 
partments, on  the  first  day  of  February  of  each  year,  by  every  per- 
son who  shall  act  as  agent  for  or  on  behalf  of  any  foreign  fire  insur- 
ance corporation,  association  or  individuals  which  insure  property 
against  loss  or  injury  by  fire,  the  sum  of  two  dollars  upon  the  hun- 
dred dollai^,  and  at  that  rate,  ui)on  the  amount  of  all  premiums 
which  during  the  year  or  part  of  a  year  ending  on  the  last  ])receding 
tliirty  fii-st  day  of  December  shall  have  been  received  by  such  agent 
or  person,  or  received  by  any  other  person  for  him,  for  any  insurance 
effected  or  ])rocured  by  him  as  such  agent  or  broker  against  loss  or 
injuiy  by  fire  upon  property  situate  within  the  corporate  limits  of 
such  city  or  village,  or  within  the  fire  limits  of  such  unincorporated 
village. 

^  §  134.  Undertaking  of  agent.— No  person  shall,  as  agent  for 
any  such  foreign  insurance  cori)oration,  association  or  individuals, 
I  effect  any  insurance  upon  any  property  situate  in  any  city  or  village 
[of  this  state  upon  which  the  sums  specified  in  the  preceding  section 
(are  required  to  be  paid,  or  as  such  agent  procure  snch  insurance  to 
be  effected,  until  he  shall  have  executed  and  delivered  to  the  officer 
[to  whom  such  account  is  to  be  rendered  and  such  payments  to  be 
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made,  a  bond  to  stlch  fire  department  in  the  penal  snUi  of  five  hun- 
dred doUansi  with  such  snretiea  as  each  treasurer,  sopervisor  or  other 
fiscal  officer  shall  approve^  with  a  C(^bditioa  that  be  will  annuallj 
render  to  such  treasurer,  supervisor  or  other  fiscal  officef,  on  the  firB^ 
day  of  February  in  each  year  a  just  and  true  account,  verified  hf 
kis  oath  that  the  same  is  true^  of  all  premiums  which,  during  th» 
year  ending  on  the  thirty-first  day  of  December  preceding  such, 
report,  shall  have  been  received  by  him  or  any  other  person  for  him, 
for  any  insurance  against  loss  or  injury  by  fire  upon  property  situ* 
ated  in  such  city  or  village,  which  shall  have  been  effected  or  procured 
by  him  to  have  been  effected  by  any  such  corporation,  association  or 
individuals,  and  that  he  will  annually,  on  the  first  day  of  Februaiy 
in  each  year,  pay  to  such  treasurer  or  supervisor  or  other  fiscal  officer 
two  dollars  upon  every  hundred  dollars,  and  at  that  rate  upon  the 
amount  of  such  premiums.  Any  such  corporation,  association  oip 
individual,  having  authority  to  transact  business  in  this  state,  oa 
fiUng  a  bond  in  the  penal  sum  of  two  thousand  five  hundred  dollars 
with  the  superintendent  of  insurance  that  it  will  make  its  account 
and  pay  the  sums  so  required  to  bo  paid,  may  effect  sach  insurance 
in  any  city,  town  or  village  wherein  it  has  no  agent. 

§  135.  Penalty  for  refusal  to  pay. — Every  snch  person  who 
ehall  effect  any  such  insurance  without  having  executed  and  deliv. 
ered  such  bond,  shall,  for  each  offense,  forfeit  two  hundred  dollars^ 
for  the  use  and  benefit  of  the  fire  department  of  such  city  or  village^ 
to  be  collected  by  and  in  the  name  of  the  fire  department,  treasurer 
or  chief  fiscal  officer  of  the  city  or  village  in  which  the  property  in- 
sured is  situated.  The  treasurer  or  chief  fiscal  officer  of  any  city  or 
village  having  no  incorporated  firemen^s  relief  or  benevolent  society 
receiving  any  money  under  the  laws  of  this  statei»  shall,  on  or  before 
the  fifteenth  day  of  February  in  each  year,  apportion  and  pay  over 
all  such  moneys  so  received  to  the  treasurers  of  such  of  the  several 
fire  companies  as  are  duly  recognized  by  the  common  council,  trus- 
tees or  supervisors  of  such  city  or  village. 

If  he  shall  neglect  or  refuse  to  perform  any  or  all  of  the  duties 
required  by  this  section,  he  shall  forfeit  the  sum  of  two  hundred 
dollars  fur  every  such  neglect  or  refusal  for  the  use  and  benefit  of 
the  fire  department  of  such  city  or  village,  and  the  foreman  of  aiay 
fire  company  may  sue  for  and  maintain  an  action  in  the  name  of 
and  for  the  benefit  of  such  company  for  its  proportion  of  the  penal* 
ties  prescribed  by  this  section. 

§  136.  Penalty  for  refusal  to  exhibit  foreign  fire  policies.— 
Every  person  whose  property  shall  be  insured  in  violation  of  sec^ 
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tion  135  of  this  chapter,  and  every  person  having  the  care  or 
charge  of  property  so  insured,  or  of  policies  of  insurance  placed 
in  violation  of  such  section,  as  agent  or  trustee  for  another, 
who  shall  refuse  or  neglect  to  exhibit  to -the  officer,  entitled 
by  section  134  of  this  chapter  to  receive  the  per  cent  of  pre- 
mium in  such  section  provided,  all  policies  so  placed  upon  such 
property,  or  shall  neglect  or  refuse  to  give  auch  officer  full 
information  as  to  when,  by  whom,  and  in  what  corporation 
or  corporations  such  property  shall  be  so  insured,  and  the  name 
of  the  agent,  broker  or  other  person  connected  with  the  effect- 
ing of  such  insurance,  upon  demand  being  duly  made  by  such 
officer  shall  become  liable  to  an  action  by  and  in  the  name  of 
the  Are  department,  organization  or  company  of  which  such 
officer  shall  be  the  treasurer,  for  the  sum 'of  one  hundred  dollars 
for  each  such  neglect  or  refudal. 

All  persons  acting  as  brokers  between  any  such  agent  or  any 
such  corporation  and  the  assured,  shall,  within  ten  days  after 
eflPecting  any  insurance  sx)ecifled  in  section  135,  notify  the  officer 
entitled  to  receive  the  tax  upon  the  premium  upon  such  insur- 
ance of  the  fact  of  such  insurance,  together  with  the  precise 
location  of  the  property,  the  name  of  the  insurer  and  the  amount 
of  the  premium  to  be  paid  by  the  assured.  Any  broker  willfully 
heglecting  or  refusing  to  comply  With  the  provisions  of  this 
section,  shall  be  liable  to  a  like  action  and  like  penalty  brought 
in  the  like  manner  hereinbefore  provided.  Actions  brought 
under  this  section  must  be  tried  in  the  county  in  which  the 
property  alleged  to  be  so  insured  is  situated. 

All  moneys  received  pursuant  to  this  section  shall  be  appor- 
tioned and  paid  over  in  the  same  manner  as  provided  in  the 
preceding  section  of  this  chapter  for  the  apportionment  and 
payment  of  moneys  received  pursuant  to  such  section  and  under 
a  like  penalty. 

§  137.  [License  to  ag^ents  iti  excepted  cases.]— The  super- 
intendent of  insurance,  in  consideration  of  the  yearly  payment 
of  two  hundred  dollars,  except  in  counties  having  less  than 
one  hundred  thousand  inhabitants,  in  which  case  the  fee  shall 
not  exceed  twenty-five  dollars,  may  issue  to  citizens  of  this 
state,  not  exceeding  two  hundred  in  number,  a  license  revocable 
at  any  time,  permitting  the  party  named  in  such  license  to 
act  as  agent  to  procure  policies  of  fire  insurance  from  corpora- 
150 
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tions,  persons,  partnerships  and  associations    which  are    not 
authorized  to  do  business  in  this  state. 

Before  any  insurance  shall  be  procured  under  or  by  virtue  of 
said  license,  ther^  shall  be  executed  by  the  licensed  agent  and 
by  the  party  desiring  an  insurance  an  affidavit  in  duplicate, 
one  of  which  shall  be  filed  in  the  insurance  department  and 
the  other  in  the  clerk's  office  of  the  county  in  which  the  prop- 
erty proposed  to  be  insured  is  located,  within  thirty  days  after 
the  procuring  of  such  insurance.  Such  affidavits  shall  set  forth 
that  the  party  desiring  insurance  is,  after  diligent  effort,  unable 
to  procure  the  amount  required  to  protect  the  property  owned 
or  controlled  by  him  from  the  insurance  corporations  duly 
authorized  to  transact  business  in  this  state.  The  agent  pro- 
curing policies  in  such  unauthorized  corporations  or  with  per- 
sons, partnerships  and  associations,  shall  keep  a  separate  account 
thereof,  open  at  all  times  to  the  inspection  of  the  superintendent, 
showing,  first,  the  exact  amount  of  such  insurance  placed  for 
any  party;  second,  the  gross  premiums  charged  thereon;  third, 
in  what  corporation,  or  with  what  persons,  partnerships  or 
associations;  fourth,  the  date  of  the  policy;  fifth,  the  term 
thereof,  and  sixth,  the  cities  and  villages  in  which  the  insured 
property  is  located.  Each  party  receiving  such  license  shall, 
before  transacting  business  thereunder,  execute  and  deliver  to 
the  superintendent  a  bond  to  the  people  of  the  state,  in  the 
penal  sum  of  two  thousand  dollars,  wUli!  such  sureties  as 
the  superintendent  shall  approve,  conditioned  that  the  said 
agent  will  faithfully  comply  with  all  the  requirements  of  this 
chapter,  and  will  pay  to  tha  treasurer  of  the  Volunteer  Fire- 
men's Association  of  the  state  of  New  York,  tja  ber  expended 
for  the  use  and  support  of  the  Volunteer  Firemen's  Home, 
located  at  Hudson,  Columbia  county,  New  York,  for  the  uses 
and  purposes  of  said  associatioif,  or,  where  such  policies  cover 
risks  in  cities  of  over  one  million  inhabitants,  having  a  fire 
patrol  or  salvage  corps,  to  the  treasurer  of  9uch  fire  patrol  or 
salvage  corps,  in  January  and  July  of  each  year,  a  sum.  equal 
to  three  per  cent  upon  the  amount  of  the  gross  premiums 
charged  to  policy  holders  upon  all  policies  procured  by  him 
during  the  preceding  six  months,  pursuant  ta  thi»  act;  and  in 
default  of  payment  to  the  treasurer  of  any  fire  patrol  or  salvage 
corps  of  any  sum  to  which  it  may  be  entitled  pursuant  to  the 
provisions  of  this  section,  or  the  treasurer  of  the  said  Volunteer 
Firemen's  Home  Association  of  the  sum  due  them,  the  treasurer 
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of  said  fire  patrol,  salvage  corps  or  association  may  sue  for  the 
same  in  any  court  of  record  in  this  state.  All  fire  insurance 
policies  issued  to  residents  of  this  state  on  property  located 
herein  by  companies  that  have  not  ccnnplied  with  the  require- 
ments of  the  general  insurance  laws  of  the  state  shall  be  void, 
except  such  as  shall  have  been  procured  as  herein  set  forth. 
[Thus  am.  by  L.  1894,  ch.  611.] 

ARTICLE  IV. 
Mabinb  Inbubanoe  Cobpobatiobb. 

Section  150.  Incorporation. 

151.  Subscriptions  to  stock. 

152.  Restrictions  as  to  capital  stock  and  premium  notes. 

153.  Increase  of  capital  by  mutual  corporations. 

154.  Gash  capital  of  mutual  corporations. 

155.  Rights  and  liabilities  of  holders  of  cash  capital. 

156.  Certificates  convertible  into  stock. 

157.  Amendment  of  charter. 

158.  Extension  of  charter. 

159.  Change  in  plan  of  insurance. 

160.  Charges  for  insurance  upon  the  canals  of  the  state. 

161.  Agencies  beyond  the  United  States. 

§  150.  Incorporation. —  Thirteen  or  more  persons  may  become 
a  corporation  for  the  purpose  of  making  insurance  upon  vessels, 
freights,  goods,  wares,  merchandise,  specie,  bullion,  jewels, 
profits,  commissions,  bank-notes,  bills  of  exchange,  and  other 
evidences  of  debt,  bottomry  and  respondentia  interests,  and 
every  insurance  appertaining  to  or  connected  with  marine  risks 
and  risks  of  transportation  and  navigation,  and  of  reinsuring 
any  risks  taken  by  it,  by  making,  acknowledging  and  filing  in 
the  office  of  the  superintendent  of  insurance  a  declai'atiou  signed 
by  all  of  them,  stating  their  intention  to  f (wm  a.  corporation  for 
one  or  more  or  all  of  such  purposes,  with  a  copy  of  the*  charter 
proposed  to  be  adopted  by  it,  which  charter  shall  set  forth  the 
name  of  the  corporation,  the  place  where  its  principal  office  shall 
be  located,  the  mode  in  which  its  corporate  powers  are  to  be 
exercised,  and  of  electing  directors,  each  of  whom,  if  a  stock 
corporation,  shall  be  the  owner  in  his  ow^n  right  of  five  hundred 
dollars  par  value  of  its  stock  and  a  majority  of  whom  shall  be 
citizens  of  this  state,  the  mode  of  filling  vacancies  in  the  office 
of  director,  the  period  for  the  commencement  and  termination 
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of  its  fiscal  jeavy  the  amount  of  its  capital  or  capital  stock  and 
the  number  of  sharee  into  which  it  shall  be  divided,  if  a  stock 
corporation.  Thereupon  such  persons  and  all  others  who  shall 
become  stockholders  or  members  thereof,  shall  be  a  corporation 
by  the  name  expressed  in  the  charter. 

No  such  corporation  shall  commence  the  transaction  of  the 
business  of  insurance  until  after  publication  of  a  notice  of  its 
intention  to  do  so,  once  a  week  for  at  least  six  weeks,  iu  a 
public  newspaper  in  the  county  In  which  it  is  proposed  to  be 
located,  nor  if  a  stock  corporation,  until  its  capital  stock  shall 
all  have  been  paid  in  in  cash.  lEvery  such  corporation  shall  con- 
tinue in  existence  for  thirty  years,  or  for  such  less  time  as  may 
be  specified  in  its  charter.  No  such  corporation  shall  directly 
or  indirectly  deal  or  trade  In  buying  or  selling  goods,  wares  or 
merchandise,  or  other  commodities,  except  such  as  may  have 
been  insured  by  it,  and  such  as  may  be  sold  under  judicial  pro- 
cess or  otherwise  in  which  or  in  the  profits  of  the  sale  of  which 
it  may  be  interested  by  reason  of  having  previously  become 
.  insurers  of  the  same  or  of  some  share  or  portion  thereof. 
§  151.  Subscriptions  to  stock. — ^After  the  publication  of  such 
notice  and  the  filing  of  such  declaration  and  charter,  the  corpo- 
ration may  open  books  for  subscription  to  its  capital  stock  and 
keep  the  same  open  until  the  full  amount  specified  in  the  charter 
is  subscribed;  or,  if  its  business  is  to  be  conducted  on  the  plan 
of  mutual  insurance,  it  may  open  books  to  receive  propositions 
and  enter  into  agreements  for  insurance  in  the  manner  and  to 
the  extent  hereinafter  specified. 

§  152.  Restrictions  as  to  capital  stock  and  premium  notes.-^ 
No  such  corporation  shall  be  organisBed  in  the  city  and  county  of 
New  York,  or  in  the  county  of  Kings,  with  a  smaller  capital  than 
fifty  thousand  dollars,  nor  shall  any  such  corporation  formed  for 
the  purpose  of  doing  business*  on  the  plan  of  mutual  insurance, 
commence  business  if  located  in  the  city  of  New  York,  or  county 
of  Kings,  until  agreements  have  been  entered  into  for  insurance 
with  at  least  one  hundred  applicants,  the  premiums  on  which 
shall  amount  to  at  least  three  hundred  thousand  dollars,  and 
notes  have  been  received  in  advance  for  the  premiums  on  such 
risks,  payable  at  the  end  of  or  within  twelve  months  from  the 
date  thereof,  which  notes  shall  be  considered  as  a  part  of  its 
capital,  and  shall  be  known  as  capital  stock  notes  and  shall  be 
valid,  negotiable  and  collectible  for  the  purpose  of  paying  any 
losses  which  may  occur  or  otherwise. 
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Nq  such  mutual  Uisurwce  corporatioQ  shall  in  any  other 
county  of  the  state  ccnnpience  businesis  until  auch  agreements 
have  been  entered  into,  the  premiums  on  which  shall  amount 
to  one  hundred  thousand  dollaJPS  and  notes  received  theretor, 
which  notes  shall  be  payable  and  shall  be  liable  for  and  used 
as  above  specified- 

Any  such  mutual  insurance  corporation  heretofwe  or  here- 
after organized  may  issue  policies  providing  that  the  assured 
in  such  policies  shall  not  participate  in  the  proflts^f  the  corpora- 
tion, and  that  in  lieu  of  scrip  the  ccwrporation  may  stipulate  for 
and  take  a  net  premium,  or  may  make  a  cash  deduction  from  the 
premiums  paid  on  such  non-participating  policies,  though  such 
mode  of  doing  business  may  not  be  declared  in  its  charter.   . 

S  153.     Increase  pf  capital  by  mutual  corporatians.— Any 
domestic  mutual  marine  insurance  corporation  having  its  prin- 
cipal office  in  the  city  of  New  York  may  increase  its  capital  or 
fund  on  the  amount  of  accumulated  net  profits,  which  it  is  per- 
mitted to  retain  for  the  benefit  and  security  of  its  policy  holders, 
to  any  amount  which  shall  be  deem/ed  expedient  by  its  board 
of  directors,  but  if  there  is  in  the  charter  of  such  corporation 
any  limitation  of  its  capital  or  fund,  or  the  amount  of  net 
profits  which  it  has  the  power  to  accumulate  and  retain,  such 
increase  shall  not  be  made  unless  a  written  consent  thereto 
under  the  seal  of  the  corporation,  by  a  resolution  of  the  board 
of   directors,   certified    by   the   secretary,    shall   first   be   filed 
in  the  office    of    the    superintendent    of    insurance,    and   the 
privilege  of  retaining  profits  over  one  million  dollars  shall  not  be 
exercised  by  any  corporation  availing  itself  of  tlie  provisions  of 
this  section,  until  a  sufficient  sum  shall  be  applied  by  such  cor- 
poration accordibg  to  Ihe  provisions  of  its  charter,  towards  the 
redemption  of  all  certificates  or  premiums  heretofore  issued  and 
now  outstanding. 

§  154.  Cash  capital  of  mutual  corporations. — Any  domestic 
mutual  marine  insurance  corporation  may  create  or  unite  with 
its  existing  corporate  funds,  if  it  has  any  such  funds,  a  cash  capi- 
tal of  not  less  than  three  hundred  thousand  dollars,  to  be  divided 
into  shares  of  one  hundred  dollars  each,  to  be  issued  to  such  per- 
sons as  shall  subscribe  and  pay  for  the  same,  which  shall  be 
transferable  only  on  the  books  of  the  corporation,  subject  to 
such  regulations  as  the  directors  shall  from  time  to  time  pre- 
scribe. 
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The  profits  of  the  business  of  such  corporation,  after  setting 
apart  a  sufficient  sum  to  pay  six  per  cent  per  annum  upon  the 
cash  capital  and  the  interest  accruing  upon  any  outstanding 
sorip  or  certificates,  shall  be  divided  between  the  stockholders 
and  others  entitled  by  its  charter  or  articles  of  association  to 
participate  in  its  profits  in  the  following  manner,  viz.:  One- 
third  thereof,  or  such  other  proportion  not  exceeding  that  rate 
as  may  be  determined  and  agreed  upon  at  the  time  when  the 
subscriptions  to  the  cash  capital  thereof  are  made,  to  the  stock- 
holders in  cash,  and  the  remainder  thereof  to  the  persons  en- 
titled by  its  charter  or  articles  of  association  to  participate  in 
its  .profits,  to  whom  scrip  or  certificates  therefor  shall  be  issued 
aa  provided  in  such  charter  or  articles.  The  corporation  may 
exclude  from  the  computation  of  premiums  entitled  to  partici- 
pate in  such  profits,  premiums  or  risks  on  which  loss  shall  have 
happened. 

The  fund  represented  by  the  scrip  shall  constitute  a  surplus 
or  resen^e  for  the  security  and  payment  of  losses,  and  be  liable 
for  any  excess  of  losses  and  expenses  above  the  earned  premiums 
of  any  year.  Each  later  annual  issue  of  scrip  shall  be  first  re- 
duced and  wholly  canceled  before  any  previous  annuaWssue  is  at 
all  reduced,and  all  issues  of  scrip  shall  be  liable  to  reduction  and 
cancellation  before  the  capital  stock  shall  be  encroached  upon. 

The  provisions  of  this  section  and  of  the  two  following  sec- 
tions shall  not  be  considered  to  extend  the  original  charter  of 
any  corporation  created  by  a  special  act  of  the  legislature,  or  to 
^W^y  *^  ^^  revive  any  charter  under  which  any  corporation  is 
not  actually  transacting  business. 

§  155.  Rights  and  liabilities  of  holder^  of  cash  capital. —  The 
holders  of  the  cash  capital  paid  in  shall  be  entitled  to  one 
vote  either  in  person  or  by  proxy  at  all  elections  of  the  corpora- 
tion for  each  share  of  stock  held  by  them  respectively.  No  per- 
son shall  be  entitled  to  vote  at  any  election  by  reason  of  being 
the  holder  of  a  policy  issued  after  such  cash  capital  is  paid  iu, 
or  of  being  the  holder  of  any  scrip  or  certificate  of  profits  of 
such  corporation  issued  after  that  time:  unless  otherwise  pro- 
vided for  in  the  articles  of  subscnption  to  such  cash  'capital. 
Each  subscriber  to  the  cash  capital  shall  be  individually  liable 
to  the  extent  of  his  subscription  for  the  debts  of  the  corporation 
until  the  shares  of  stock  subscribed  for  by  him  shall  have  been 
paid  in  cash  to  the  corporation. 
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§  156.  Certificates  convertible  into  stock. — Whenever  tie 
cash  stock  paid  in,  as  provided  in  the  preceding  section, 
shall  amount  to  three  hundred  thousand  dollars  or  more,  the 
directors  may,  by  a  vote  of  three-fourths  of  the  whole  number, 
convert  the  certificates  of  profits,  in  whole  or  in  part,  into  cash 
stock;  commencing,  if  in  part,  with  the  certificates  of  the  year 
of  earliest  issue  outstanding,  and  so  on  in  succession,  upon 
application  therefor  being  made  to  the  corporation  by  the  holders 
thereof,  within  such  period  of  time  and  at  such  a  price  not 
exceeding  its  par  value,  and  under  such  conditions  and  regula- 
tions as  the  trustees  may  prescribe  for  that  purpose.  When- 
ever the  cash  stock  shall  amount  to  five  hundred  thousand 
dollars  or  more,  the  directors  may,  by  a  like  vote,  call  in  and 
redeem  and  cancel  the  outstanding  certificates  of  profits  and 
make  the  corporartion  wholly  a  cash  stock  corporation,  dividing 
all  its  profits  to  the  cash  stockholders;  and  the  directors  shall 
have  power  to  make  all  necessary  by-laws  and  regulations  to 
conform  to  such  changes  in  the  business  of  the  corporation. 

Such  corporation  shall  not  apply  any  of  its  funds  or  profits  to 
the  redemption  or  payment  of  any  certificate  of  profits,  if  by 
such  payment  the  aggregate  of  its  cash  capital  and  its  accumul- 
ated profits  together  shall  be  reduced  below  the  amount  which 
shall  be  fixed  by  its  by-laws  or  articles  of  association,  and  such 
aggregate  amount  shall  not  be  fixed  below  the  sum  of  one  mil- 
lion dollars,  in  addition  to  the  amount  of  cash  stock  thereof. 

§  157.  Amendment  of  charter — Any  domestic  marine  insur- 
ance corporation  may  amend  its  charter  so  as  to  enable  it  to 
transact  all  such  business  as  can  be  transacted  by  marine  insur- 
ance oorporaMoais  under  the  laws  of  the  state,  by  filing  in  the 
oflSce  of  the  supyerintendent  of  insurance  a  copy  of  its  charter 
as  amended,  with  the  written  consent  thereto  of  three-fourths 
in  amount  of  its  stockholders,  if  a  stock  corporation,  or,  if  a 
mutual  corporation,  of  two-thirds  of  its  directors.  Thereupon 
such  proceedings  shall  be  had  as  are  required  by  law  to  be  taken 
upon  the  filing  of  an  original  declaration  and  charter,  and  such 
corporation  shall  not  transact  any  business  under  such  amended 
charter  until  it  shall  have  obtained  the  certificate  of  authority 
required  by  law  from  the  superintendent  of  insurance. 

§  158.  Extension  of  charter. — Any  domestic  marine  insurance 
corporation  may  at  any  time  hare  its  original  charter  extended 
for  a  period  not  exceeding  thirty  years,  by  filing  in  the  office  of 
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the  superintendent  of  insurance  a  copy  of  such  charter  as 
amended  and  a  consent  thereto  signed  by  all  of  its  directors 
or  by  two-thirds  of  them,  and  not  less  than  thirteen  in  number. 
It  shall  not  be  authorized  to  transact  any  business  under  its 
extended  charter  until  the  same  proceedings  have  been  taken 
as  are  required  by  law  upon  the  filing  of  an  original  declaratioa 
and  charter,  and  until  the  certificate  of  the  superintaident 
required  by  law  shall  have  been  obtained  authorizing  it  to 
transact  business  thereunder. 

Any  corporation  whose  charter  has  been  so  amended  and 
which  has  obtained  the  authority  of  the  superintendent  to 
transact  business  thereunder  may  continue  its  business  upon  the 
same  plan,  and  without  any  interruption  of  its  business  or 
distribution  of  its  assets,  as  fully  and  with  like  effect  as  if  it 
had  been  originally  incorporated  for  the  extended  period. 

§  159.  Change  in  plan  of  insurance. — Any  domestic  mutual 
marine  insurance  c(MT)oration  may,  by  confwming  its  charter 
and  otherwise  proceeding  in  accordance  with  the  laws  of  the 
state,  with  the  consent  of  three-fourths  of  the  whole  number 
of  its  directors  and  with  the  written  consent  of  three-fourths 
of  the  whole  amount  of  the  outstanding  scrip,  after  giving  notice 
once  a  week  for  six  weeks  of  their  intention  in  two  newspapers, 
to  be  designated  by  the  superintendent  of  insurance,  change  the 
plan  of  its  business  from  that  of  a  mutual  insurance  corporation 
to  that  of  a  capital  stock  corporation,  by  converting  the  out' 
standing  certificates  of  profits  of  those  so  consenting  into  a 
capital  stock  in  shares  of  not  less  than  fifty  dollars  each,  in 
such  period  of  time  and  at  such  price  not  exceeding  its  par 
|value  and  under  such  conditions  and  regulations  as  such  direc- 
tors may  fix  and  establish  for  that  purpose;  and,  may,  upon 
application  therefor  being  made  to  the  corporation  by  the 
lolders  thereof,  convert  the  remaining  outstanding  certificates 
3f  profits  in  whole  or  in  part  into  capital  stock,  or,  at  the  option 
of  the  holders,  redeem  the  same  at  the  market  price  or  value 
thereof,  to  be  determined  by  a  disinterested  person  appointed  by 
a  judge  of  a  court  of  record  of  this  state.  The  capital  stock 
thus  created  shall  in  no  case  exceed  the  cash  value  of  the 
assets  of  the  corporation,  which  shall  not  be  less  than  two  hun- 
dred and  fifty  thousand  dollars. 

No  such  corporation  shall  change  the  plan  of  its  business  to 
that  of  a  capital  stock  corporation  until  the  superintendent  of 
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insurance  shall  first  have  examined  into  the  cash  value  of  its 
assets  and  shall  have  issued  his  certificate  that  the  corpora- 
tion has  complied  with  the  provisions  of  this  section  and  is  in 
a  safe  and  proper  condition  to  continue  the  business  of  marine 
insurance,  a  copy  of  which  certificate  shall  be  recorded  in  the 
ollice  of  the  superintendent  and  in  the  clerk's  office  of  the  county 
where  its  principal  office  is  located. 

§  160.  Charges  for  insurance  upon  canals  of  the  state. — 
No  marine  insurance  corporation  doing  business  in  this  state 
shall  demand  or  receive  upon  any  policy  of  insurance  issued  by 
it  upon  property  in  transit  upon  the  canals  of  the  state,  for  the 
premium  on  such  policy,  any  sum  of  money  as  compensation, 
which  shall  include  in  any  case  over  fifteen  per  cent- thereof,  as 
a  price  or  remuneration  of  agents  of  the  corporation  for  the 
business  of  obtaining  such  insurance  on  a  salary  or  commission, 
or  in  any  capacity  whatever.  No  such  corporation  shall  pay 
beyond  the  amount  of  fifteen  per  cent  of  the  premiums  sofeceiv.d 
on  account  of  any  such  policy  as  the  commission  or  remunera- 
tion of  the  agent  or  agents  obtaining  the  InsuranGe,  and  no  part 
of  the  eighty-five  per  cent  of  the  premium  retained  by  the  cor- 
poration shall  be  paid  to  anyone  except  to  the  regular  officers 
of  the  corporation  for  its  benefit,  and  no  shipper  or  middleman 
or  other  person  shall  either  directly  or  indirectly  be  paid  or 
receive  any  portion  of  such  premium. 

'An  agent  of  any  such  corporation,  or  other  person,  shall  not 
charge  or  receive,  directlj  or  in  directly,  from  any  person  or 
persons  for  insurance  of  such  property,  any  more  than  the  regu- 
lar rates  of  premium  fixed  by  the  corporation  for  the  insurance 
of  such  property,  or  charge  or  receive  any  other  or  greater  sum 
for  such  insurance  than  the  amounts  payable  to  the  corporation 
and  its  agent  as  provided  in  this  section.  In  all  rep(M?ts  to  the 
superintendent  of  insurance  required  by  law  every  such  corpora- 
tion shall  verify  under  oath  to  such  superintendent  in  sucb  form 
as  he  may  prescribe,  that  the  corporation  haa  performed  and 
fully  carried  out  the  provisions  of  this  section. 

Any  agent,  shipper  or  other  person  who  shall  violate  any  of  the 
provisions  of  this  section  shall  forfeit  to  the  people  of  the  state 
the  sum  of  one  hundred  dollars,  one-half  of  which  shall  be 
paid  to  the  person  injured,  if  he  shall  complain;  the 
other  half,  or  the  whole  thereof  when  any  other 
than  the  injured  person  shall  complain,  shall 
151 
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be  paid  to  tho  treasury  of  the  county  in  wliich  the  offense  was  com- 
mitted, for  the  benefit  of  the  poor  of  tho  city  or  town  in  which  such 
offense  was  committed  Any  corporation  violating  the  provisions  of 
this  section  shall  bo  deemed  to  liave  forfeited  its  charter,  and  the 
attorney-general,  uix)n  information  from  tho  superintendent  of  insur- 
ance, or  upon  the  complaint  of  any  individual  who  shall  givo  secu- 
rity, to  be  approved  by  the  superintendent,  for  the  payment  of  any 
costs  or  expenses  on  the  part  of  the  state,  shall  proceed  against  any 
Buch  corporation  so  violating  the  provisions  of  this  section  to  enforce 
the  forfeiture  of  its  charter.  The  court  in  which  any  such  suit  or 
proceeding  may  be  instituted  may,  upon  final  judgment  instead  of 
decreeing  the  dissolution  of  the  corporation,  reqnire  it  to  pay  such 
sum  as  a  penalty  for  such  violation  not  less  than  five  hundred  dol- 
lars, nor  more  than  fivo  thousand  dollars,  as  the  court  may  in  its  dis- 
cretion impose,  and  direct  in  the  judgment  that  in  case  such  penalty 
is  not  paid  within  a  time  therein  specified  the  corporation  shall  be 
dissolved. 

§  161.  Agencies  beyond  the  United  States. —  Any  domestio 
marine  insurance  corporation  may  establish  and  maintain  one  or 
more  agencies  beyond  the  United  States  for  the  transaction  of  its 
lawful  business  upon  such  terms  and  conditions  as  it  may  prescribe^ 
and  may  omit  from  its  annual  report  the  transactions  at  any  sach 
agency  in  Asia  or  Europe  for  five  months  previous  to  the  time  when 
the  report  is  made,  but  such  omitted  transactions  shall  be  indaded 
in  the  next  annual  report. 

ARTICLE  V, 

Tttle  and  Cbedit  Guaranty  CoBPORATzonL 

8acnoN  170.  Innorporatioo. 

171.  Subscriptions  to  capital  stock* 

172.  By-laws. 

178.  Ortificate  of  superintendent. 

174.  Certificate  of  payment  of  capital  stock. 

175.  Directors. 

170.  Investment  of  capital  and  funds  of  a  title  gnarantf  oorporati<m. 

177.  Corporations  requisite  to  commencing  business  of  a  credit  guaraa^ 

corporation. 

178.  Powers  of  credljb  guaranty  corporations. 

§  170.  Incorporation. — Five  or  more  perflons  may  form  a  corpora- 
tion for  either  one  or  tho  other  of  the  following  purposes : 

I.  To  examine  titles  to  real  property  and  chattels  real,  to  procure 
and  furmsh  information  in  relation  thereto,  make  and  guarantee  the 
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correctness  of  searches  for  all  iustruments,  liens  or  charges  affecting 
the  same;  and  guarantee  or  insure  bonds  and  mortgages  and  the 
owners  of  real  i)roperty  and  chattels  real  and  others  interested  therein 
against  loss  by  reason  of  defective  titles  thereto  and  other  incum- 
brances thereon,  which  shall  be  known  as  a  title  guaranty  corpora- 
tioja, ;  or 

II.  To  guarantee  and  indemnify  merchants,  traders  and  those  en« 
gaged  in  business  and  giving  credit  from  loss  and  damage  by  reasoa 
of  giving  and  extending  credit  to  their  customers  and  those  dealing 
with  them,  which  shall  bo  known  as  a  credit  guaranty  corporation, 
by  making,  acknowledging^  and  filing  a  certificate  stating : 

1.  The  name  of  the  proposed  corporation. 

2.  The  kind  of  corporation  to  be  formed  and  its  purposes. 

3.  The  amount  and  description  of  the  capital  stock. 

4.  The  location  of  its  office. 

5.  The  duration  of  the  corporation,  not  exceeding  fifty  years. 
No  credit  guaranty  corporation  shall  be  formed  for  the  transaction 

of  business  in  this  state,  with  a  smaller  capital  than  one  hundred 
and  fifty  thousand  dollars.  No  title  guaranty  corporation  shall  be 
formed  with  a  smaller  capital  than  one  hundred  and  fifty  thousand 
dollars  or  with  a  larger  capital  than  one  million  dollars,  which  shall 
be  divided  into  shares  of  one  hundred  dollars  each. 

Such  certificate  shall  be  filed  in  the  office  of  the  superintendent 
of  insurance,  who  shall  thereupon  issue  a  license  to  the  persons 
making  such  certificate,  empowering  them  as  commissioners  to  open 
books  of  subscription  to  the  capital  stock  of  the  corporation  at  such 
times  and  places  as  they  may  determine. 

§  171.  Subscriptions  to  capital  stock.  —  Such  commissioners 
shall  open  books  for  subscription  to  the  capital  stock  of  the  corpora^ 
tion.  No  subscription  shall  be  received  unless  at  the  time  of  mak- 
ing it,  the  person  so  subscribing  shall  pay  to  the  commissioners  ten 
per  cent  of  the  par  value  of  the  stock  subscribed  for  in  cash. 

When  one-third  of  the  capital  stock  has  been  subscribed  the  com- 
missioners  shall  call  a  meeting  of  the  subscribers  to  adopt  by-laws 
for  the  corporation  and  elect  directors  thereof.  Notice  of  such 
meeting  shall  be  given  to  every  subscriber  by  depositing  in 
the  post-office  properly  addressed  to  him  at  his  last  known  place  of 
residence  and  postage  prepaid,  at  least  five  days  before  the  time 
fixed,  a  written  or  printed  notice  stating  the  time,  place  and  object 
of  the  meeting. 

§  172.  By-laws.—  The  by-laws  of  every  corporation  created  un- 
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der  the  provisions  of  this  article  shall  be  deemed  and  taken  to  be  its 
law^  and  shall  provide : 

1.  The  number  of  its  directors. 

2.  Their  term  of  oflScc,  which  shall  not  exceed  one  year. 

8.  The  manner  of  filling  vacancies  among  directors  and  officers. 

4.  The  time  and  place  of  the  annual  meeting. 

5.  The  manner  of  calling  and  holding  special  meetings  of  stock- 
holders. 

G.  The  number  of  stockholders  who  shall  attend  either  in  person 
or  by  proxy  at  every  meeting  to  constitute  a  quorum. 

7.  The  officers  of  the  corporation  and  manner  of  their  election  by 
and  from  the  directors,  and  their  powers  and  duties.  Such  officers 
shall  always  include  a  president,  secretary,  treasurer  and  a  general 
manager. 

8.  The  manner  of  electing  or  appointing  inspectors  of  election. 

9.  The  manner  of  amending  or  repealing  the  by-laws. 

§  173.  Certificate  of  superintendent.— Within  ten  days  after 
such  meeting  the  commissioners  shall  file  in  the  office  of  the  super- 
intendent of  insurance  a  verified  record  of  the  proceedings  thereof, 
containing  a  copy  of  the  subscription  list,  a  copy  of  the  by-laws 
adopted,  and  the  names  of  the  directors  chosen.  Thereupon  the 
superintendent  shall  issue  to  such  directors  the  certificate  required 
by  this  chapter,  which  shall  include  a  copy  of  the  original  certificate 
provided  in  section  170,  the  date  and  place  of  the  subscribers*  meet-* 
ing,  the  names  of  the  directors  elected  and  a  statement  that  all  the 
provisions  of  this  article  have  been  fully  observed  in  the  organi- 
zation of  the  corporation. 

Upon  every  amendment  of  the  by-laws  of  such  corporation,  a  copy 
of  the  amended  by-laws,  duly  certified  under  tie  seal  of  the  corpora- 
tion, shall  be  filed  in  the  office  of  the  superintendent  of  insurance 
and  of  such  county  clerk,  and  shall  not  take  effect  until  so  filed. 
Unless  such  corporation  shall  be  fully  organized  as  provided  in  thifli 
section  within  one  year  after  the  issuing  of  the  license  to  the  com- 
missioners to  open  books,  such  license  shall  be  deemed  to  be  revoked 
and  all  proceedings  thereunder  shall  be  void. 

§  174.  Certificate  of  payment  of  capital  stock. — ^The  capital 
stock  of  every  corporation  organized  under  this  article  shall  be  paid 
in,  one-third  thereof  within  one  yeai  and  the  other  two-thirds  thereof 
within  two  years  from  its  incorporation,  or  such  corporation  shall  bo 
dissolved.  The  directors  of  every  such  corporation,  within  thirty 
.days  after  the  payment  of  the  last  installment  of  the  capital  stock. 
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diall  make  a  certificate  stating  the  amonnt  of  the  capital  so  paid  in, 
which  shall  be  signed  and  sworn  to  by  the  president  and  a  majority 
of  the  directors,  and  shall  be  recorded  in  the  oflBce  of  the  superin- 
tendent of  insurance  and  of  the  clerk  of  the  county  in  which  the 
principal  office  of  the  corporation  is  situated. 

§  175.  Directors. — Every  director  of  any  such  corporation  shall 
be  a  stockholder  to  the  extent  of  at  least  five  shares  of  stock.  The 
corporation  shall  have  such  officers  to  be  elected  from  among  its  di- 
rectors, as  shall  be  prescribed  in  its  by-laws.  There  shall  not  be 
less  than  five  nor  more  than  twenty  directors,  and  the  number  orig- 
inally fixed  by  the  by-laws  of  the  corporation  may  be  changed  at  a 
special  meeting  of  the  owners  of  a  majority  of  the  whole  amount 
of  the  capital  stock  of  the  corporation,  called  pursuant  to  notice 
specifying  the  purpose  of  the  meeting,  which  shall  bo  serv'ed  in  the 
manner  prescribed  in  section  one  hundred  and  seventy-one.  The 
vote  of  a  naajority  of  the  stockholders  in  person  or  by  attorney  duly 
authorized  for  that  purpose  shall  be  necessary  to  such  change.  A  ma- 
jority of  the  whole  number  of  directors  shall  bo  necessary  to  con- 
stitute a  quorum.  The  secretary  shall  record  all  the  votes  of  the 
corporation  and  the  minutes  of  its  transactions  and  of  the  board  of 
directors,  in  a  book  to  be  kept  for  that  purpose.  The  treasurer  shall 
give  bonds  in  such  sum  and  with  such  sureties  as  are  required  by  the 
by-laws  for  the  faithful  discharge  of  his  duties. 
'  §  176.  Investment  of  capital  and  funds  of  a  title  guaranty 
corporation. —  The  capital  and  funds  accumulated  in  the  course  of 
its  business  of  every  such  title  guaranty  corporation  shall  be  in- 
vested in  the  same  kind  of  securities  as  the  capital  and  stock  of  in- 
surance corpohttions  are  required  by  this  chapter  to  be  invested. 
Every  such  corporation  shall  set  apart  a  sura  not  less  than  two-thirds 
of  the  amonnt  of  its  capital  stock  as  a  guaranty  fund,  and  shall  in- 
vest the  same  in  the  kinds  of  securities  in  which  it  is  permitted  to 
invest  its  capitaL 

No  such  corporation  shall  issue  any  guaranty  or  policy  of  insur- 
ance upon  bonds  and  mortgages  or  to  owners  of  real  property  and 
others  interested  therein  against  loss  by  reason  of  defective  titles  and 
other  incumbrances,  until  such  sum  has  been  so  set  apart  and  in- 
vested. 

Such  fund  shall  bo  kept  and  applied  for  the  security  and  payment 
of  losses  and  expenses  which  may  be  incurred  by  reason  of  the 
guaranty  or  insurance  made  as  aforesaid,  and  shall  not  be  Fubject  to 
other  liabilities  of  the  corporation   to  the  extent  of  and  so  long  as 


Digitized  by 


Google 


1206  THE   INSURANCE   LAW, 

§§  177,  178. Cai.  88,  G.  L. L.  18W,  ch.  690. 

any  such  guaranty  or  insurance  is  outstanding.  If  an  increase  of  its 
capital  stock  is  made  by  any  such  corporation,  two-thirds  of  such 
increase  shall  be  set  apart  and  added  to  the  guaranty  fund  thereof 
and  kept  and  invested  as  above  provided.  When,  on  account  of 
losses  or  otherwise,  the  amount  of  the  guaranty  fund  of  any  such 
corporation  shall  fall  below  such  sum  as  was  required  to  be  set  apart 
and  invested  by  this  section,  no  further  guaranty  or  insurance  shall 
bo  issued  until  the  deficiency  below  the  amount  so  required  has  been 
supplied. 

§  177.  Conditions  requisite  to  commencing  business  of  a 
credit  g^uaranty  corporation.— No  credit  guaranty  corporation 
shall  commence  business  before  twenty-five  per  cent  of  its  capital 
shall  be  paid  in,  nor  until  it  shall  have  deposited  with  the  superin- 
tendent of  insurance  the  sum  of  one  hundred  thousand  dollars  as  se- 
curity for  its  policy  holders. 

§178.  Powers  of  credit  guaranty  corporations.— Any  such 
credit  guaranty  corporation  shall  have  the  right,  power  and  author- 
ity to  guaranty  from  loss,  and  to  agree  to  pay  to  merchants,  manu- 
facturers, dealers  and  persons  engaged  in  business  and  giving  credit, 
the  debt  or  debts  owing  to  them,  and  to  indemnify  them  from  loss, 
and  to  charge  and  receive  therefor  such  a  sum  or  per  cent  as  the 
consideration  for  sucli  agreement,  guaranty  and  indemnity  as  shall 
be  agreed  upon  between  such  corporation  and  the  persons  guaranteed, 
and  to  buy,  hold,  own  and  take  an  assignment  of  any  and  all  claims, 
accounts  and  demands  so  guaranteed,  and  to  hold,  own  and  collect 
the  same,  and  to  enforce  the  collection  thereof  by  action  the  same  as 
the  original  holder  and  owner  thereof  might  or  could  do ;  also  to 
insure  the  payment  of  money  for  personal  services  under  contract  of 
hiring.  Any  such  corporation  may  use  its  capital  stock  or  its  funds 
accumulated  in  the  course  of  its  business  to  purchase  or  pay  for  any 
claim  or  demand,  the  payment  of  which  it  has  or  does  guarantee; 
and  such  of  its  capital  stock  or  funds  as  may  not  be  so  used  shall  be 
invested  iu  the  securities  in  which  the  capital  and  funds  of  insurance 
corporations  are  required  by  the  provisions  of  this  chapter  to  be 
invested. 
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ARTICLE  VL 

Life  or  Casualty  Insttrance  Corporations  upon  the  Co-opeba- 
TivE  OR  Assessment  Plan. 

Bbction  200.  Incorporation. 

201.  What  corporations  to  be  subject  to  this  article. 

202.  Annual  report. 

203.  Designation  of  principal  office,  and  of  person  upon  whom  prooeit 

be  served. 

204.  Foreign  corporations. 

205.  Reserve  or  emergency  fand. 

206.  Reincorporation  of  existing  societies. 

207.  Visitation  hj  superintendent;  proceedings  to  Restrain  corporttioil 

from  doing  business. 

208.  Hearing  thereon. 

209.  Corporations  subject  to  this  article;  annual  meetings;  examinations; 

transfers  of  risk;  reinsarance. 

210.  Payment  of  maximum  amount  of  policy;  notice  of  asseasmaat. 

211.  Change  of  beneficiary. 

212.  Exemption  from  execution. 

213.  Penalties. 

214.  Exemption  of  certain  societies  and  subordinate  lodges   of  Odd 

Fellows  and  Masons  from  the  provisions  of  this  article. 

215.  Corporations  may  deposit  securities  with  the  saperintendeat  of 

insurance. 

216.  Quorum. 

[Thus  am.  by  L.  1894,  ch.  899.    See  Stat  Const  L.,  §  34,  ante,  p.  119.] 

§  200.  Incorporation. — Nine  or  more  persona  may  become  a 
corporation  for  the  purpose  of  transacting  the  bnsiness  of  life  or 
casualty  insurance,  or  both,  upon  the  co-operative  or  assessment 
plan,  fraternal  or  non-fraternal,  by  filing  in  the  office  of  the  superin- 
tendent of  insurance  a  declaration  signed  by  each  of  them  and  duly 
aclinowlcdged,  setting  forth  their  intention  to  form  a  corporation 
for  the  transac^oa  of  life  or  casualty  insurance,  or  both,  upon  the 
co-operative  or  assessment  plan,  the  name  of  the  prepensed  corpora* 
tion,  the  place  where  its  principal  office  shall  be  located  within  the 
state,  the  mode  in  which  its  corporate  powers  are  to  bo  exercised 
and  of  electing  directors  or  other  persons,  by  whatsoever  name  or 
title  designated,  who  are  to  have  and  exercise  the  general  control 
and  management  of  its  affairs  and  of  its  funds,  which  election  shall 
be  in  such  manner  as  shall  be  prescribed  by  its  by-laws,  or  in  case  of 
fraternal  societies,  by  representatives  chosen  by  subordinate  lodges, 
councils  or  bodies,  who  shall  be  members  of  such  eocieties  and  » 
majority  of  them  citizens  of  this  state.  Such  declaration  shall  have 
indorsed  thereon  or  annexed  thereto  and  as  a  part  thereof,  the  sworn 


Digitized  by 


Google 


1208  THE  INSURANCE  LAW, 


§^Q1'  Cai.  88,  G.  L.  L.  1892,  ch.  690. 

«tatement  of  throe  of  sach  persons  that  at  least  two  hundred  persona 
eligible  under  the  proposed  laws  of  the  corporation  to  membership 
therein  have  in  good  faith  made  application  iu  writing  for  member* 
chip. 

If  all  the  requirements  of  this  chapter  have  been  complied  with, 
the  superintendent  shall  file  such  declaration  and  record  it  with  the 
certificate  of  the  attorney-general,  in  a  book  to  bo  kept  for  that  pur* 
pose,  and  dehver  to  the  corporation  a  certified  copy  of  the  papers  so 
filed  and  recorded,  with  his  license  in  writing  to  the  corporation  to 
engage  in  the  business  proposed  in  the  declaration,  which  certified 
copy  and  license  shall  bo  filed  in  the  office  of  the  clerk  of  the 
county  where  the  office  of  the  corporation  is  to  be  located.  Such 
corporation  shall  not  commence  the  business  of  insurance  until  at 
least  two  hundred  persons  have  subscribed  in  writing  to  be  insured 
therein  in  the  aggregate  amount  of  at  least  four  hundred  thousand 
dollars,  and  have  each  paid  in  two  per  cent  on  the  amount  of  the  in- 
surance severally  subscribed  for  in  cash,  and  the  same  is  deposited  in 
bank  to  the  credit  of  the  mortuary  fund  to  be  held  in  trust  for  the 
benefit  of  the  beneficiaries,  and  the  superintendent  of  insurance 
shall  have  further  certified  that  it  has  complied  with  the  provisions 
of  this  chapter,  and  is  authorized  to  transact  business. 

§201.  What  corporations  to  be  subject  to  this  article.— 
Any  corporation,  association  or  society  which  issues  any  certificate^ 
policy  or  other  evidence  of  intercRt  to,  or  makes  any  promise  or 
agreement  with  its  members,  whereby,  upon  the  decease  of  a  me'm^ 
ber  any  money  or  other  benefit,  charity,  relief  or  aid  is  to  be  paid, 
provided  or  rendered  by  such  corporation,  association  or  society  to 
his  legal  representatives,  or  to  the  beneficiary  designated  by  him^ 
which  money,  benefit,  charity,  relief  or  aid  is  derived  from  voluntary 
donations  or  from  admission  fees,  dues  or  assessments,  or  any  of 
them,  collected  or  to  be  collected  from  the  members  thereof,  or 
members  of  a  class  therein,  or  interest,  or  accretions  thereon,  or  ac- 
cumulations thereof,  or  rebates  from  amounts  payable  to  benefici- 
aries or  heirs  ;  and  wherein  the  money  or  other  benefit,  charity, 
relief  or  aid,  so  realized,  is  applied  to  or  accumulated  for  the  uses 
and  purposes  herein  specified,  or  of  such  corporation,  association  or 
society,  and  the  expenses  of  the  management  and  prosecution  of  its 
business,  shall  be  deemed  to  be  engaged  in  the  business  of  life  in- 
surance upon  the  co-operative  or  assessment  plan,  and  shall  be  sub- 
ject to  the  provisions  of  tliia  article. 

Any  such  corporation,  association  or  society,  which  issues  any  cer- 
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I  tificate,  policy  or  other  evidence  of  interest  to,  or  makes  any  prom- 
ise or  agreement  with,  its  members,  whereby,  upon  the  sickness  or 
other  physical  disability  of  a  member,  and  not  by  reason  of  having 
attained  a  certain  age,  any  money  or  other  benefit,  charity,  relief  or 
aid  is  to  be  paid,  provided  or  rendered  by  such  corporation,  associa- 
tion or  society  to  such  member  or  beneficiary  designated  by  him, 
which  money,  benefit,  charity,  relief  or  aid  is  derived  from  voluntary 
donations  or  assessments  or  admission  fees,  dues  or  assessments,  or 
any  of  them,  collected  or  to  be  collected  from  the  members  thereof, 
or  members  of  a  class  therein,  and  interest  and  accretions  thereon ; 
and  wherein  the  money  or  other  benefit,  charity,  relief  or  aid  is  ap- 
plied to  or  accumulated  for  the  uses  and  purposes  herein  specified  or 
of  such  corporation,  association  or  society,  and  the  expenses  of  the 
management  and  prosecution  of  its  business,  shall  be  deemed  to  be 
engaged  in  the  business  of  casualty  insurance  upon  the  cooperative 
or  assessment  plan  and  shall  bo  subject  to  the  provisions  of  this 
article. 

§  202.  Annual  report.— Every  such  corporation,  association  or 
society  doing  a  life  or  casualty  insurance  business,  or  both,  upon  the 
C0K)perative  or  assessment  plan,  as  herein  defined,  shall,  on  or  before 
the  firct  day  of  March  in  each  year,  make  and  file  with  the  superin- 
tendent  of  insurance  a  report  of  its  affairs  and  its  operations  during 
the  year  ending  on  the  thirty-first  day  of  December  immediately 
preceding,  whidx  report  shall  be  in  lieu  of  all  other  reports  required 
by  this  chapter.  Such  reports  shall  bo  verified  by  such  of  the  offi- 
cers of  the  corporation,  association  or  society  as  the  superintendent 
may  require  and  shall  contain  answers  to  the  following  questions  : 
-  1.  Number  of  certificates  or  policies  issued  during  the  year  or 
members  admitted. 

2.  Amount  of  indemnity  efEected  thereby, 

3.  Number  of  death  losses. 

4.  Number  of  death  losses  paid. 

5.  The  amount  received  from  each  assessment  in  each  class  for  the 
year. 

6.  Total  amount  paid  policy-holders,  beneficiaries,  legal  represen- 
tatives or  heirs. 

7.  Number  of  death  claims  for  whicli  assessments  have  oeen  made. 

8.  Number  of  death  claims  compro.mised  or  resisted,  and  brief 
statement  of  reason. 

9.  Does  society  charge  annual  dues! 
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10.  How  much  on  each  oue  thousand  dollars  aDimally  of  per  capita) 
as  the  case  may  be } 

11.  Total  amount  received  and  the  disposition  thereof. 

12.  Does  society  use  moneys  received  for  payment  of  death  daims 
to  pay  expenses  of  society,  in  whole  or  in  part,  and  if  so,  state  the 
amount  so  used } 

13.  State  total  amount  of  salaries  paid  to  officers. 

14.  Docs  society  guarantee  fixed  amount  to  be  paid,  regardless  of 
amount  realized  from  assessments,  dues,  admission  fees  and  dona- 
tions ? 

15.  If  so,  state  amount  guaranteed  and  the  security  of  such  guar* 
anty. 

16.  Has  the  society  a  reserve  fund  ? 

17.  If  so,  how  is  it  created,  and  for  what  purpose,  the  amount 
thereof  and  how  invested  ? 

18.  Has  the  society  more  than  one  class  t 

19.  If  so,  how  many,  and  the  amount  of  indemnity  in  each. 

20.  Number  of  members  in  each  class. 

21.  If  organized  under  the  laws  of  this  state,  state  under  what 
law  and  at  what  time. 

22.  If  organized  under  the  laws  of  any  other  state,  state  such  faot 
and  the  date  of  organization. 

23.  Number  of  policies  of  membership  lapsed  during  the  year 

24.  Number  in  force  at  beginning  and  end  of  year  in  each  claM^ 
if  more  than  one  class. 

25.  Aggregate  maximum,  minimum  and  average  age  of  member- 
ship  in  each  cla«^s  in  the  society. 

26.  Tiie  assets  applicable  to  life  or  casualty  insurance  other  than 
reserve  fund,  and  how  invested. 

27.  Amount  received  from  all  sources  for  life  or  casualty  insur- 
ance and  the  disposition  thereof. 

No  deposit  of  securities  Vvith  the  superintendent  sliall  be  required 
from  such  corporation,  association  or  society.  Any  corporation, 
association  or  society  refusing  or  neglecting  to  make  such  report,  or 
to  make  payment  of  any  of  the  fees  required  by  law,  may,  upon  the 
suit  of  the  superintendent,  bo  enjoined  by  the  supreme  court  from 
carrying  on  any  business  until  such  report  and  payment  shall  be 
made  and  until  the  costs  of  such  action  be  paid. 

§  203.  Designation  of  principal  office  and  of  person  upon 
whom  process  may  be  served.  — Every  such  corporation   domg 
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business  withia  this  state,  except  such  as  have  already  made  such 
desianation,  and  every  such  corporation  hereafter  formed  nnder  this 
article,  shall,  before  doing  any  business  in  this  state,  designate  som% 
place  within  the  state  as  the  principal  office  in  this  state  of  such 
corporation,  and  some  person  residing  in  the  same  city,  village  or 
town  where  such  office  is  located  as  a  person  upon  whom  service  of 
legal  process  and  papers  may  be  made  as  upon  such  corporation. 
Such  designation  ehall  be  made  by  an  instrument  pnder  thfe  hand 
of  the  president  and  secretary  or  other  duly  authorized  officers  of 
the  corporation,  and  shall  be  filed  in  the  office  of  the  superintendent 
of  insurance.  If  the  person  so  designated  shall  die  or  remove  from 
such  place  another  person  shall  be  appointed  in  his  place  withiu 
thirty  days ;  and  such  attorney  or  location  of  principal  office  may, 
at  the  option  of  the  corporation,  bo  changed  at  any  time.  Notice 
of  such  change  or  of  a  new  designation  of  a  person  upon  whom 
service  may  be  made  as  herein  provided,  nnder  the  hand  of  such 
president  and  secretary  or  other  officer,  shall  be  filed  with  the 
superintendent  within  thirty  days  after  such  change  or  new  desig- 
nation is  made.  Upon  failure  to  comply  with  any  of  the  provisions 
of  this  section  within  thirty  days  after  written  notice  by  the  super- 
intendent of  such  default  and  requiring  such  complian^^,  the  cor- 
poration shall  cease  to  do  business  in  the  state  until  it  hae  complied 
therewith. 

§  204,  Foreign  corporations.— No  such  corporation,  association 
or  society  organized  under  the  laws  of  any  other  state  or  territory 
of  the  United  States  or  District  of  Columbia,  or  foreign  conntriest 
except  such  secret  fraternal  societies  having  subordinato  lodges  or 
councils  as  are  now  authorized  to  transact  business  within  this  state 
with  the  consent  of  the  superintendent,  shall  transact  business 
herein  iintil  it  has  received  from  the  superintendent  of  insurance 
a  certificate  of  authority  to  do  bu:jiness  in  this  state,  a  duplicate 
of  which  shall  bo  filed  ia  his  office.  The  superintendent  shall 
annually  issue  to  such  foreign  corporation,  association  or  society 
renewal  certificates  of  authority  to  continue  its  business,  if  its 
annual  report  is  satisfactory  to  him,  which  certificate  shall  be  filed 
in  the  office  of  the  clerk  of  the  county  where  its  principal  office  is 
located  within  this  state,  within  sixty  days  after  filing  such  annual 
report^  and  no  such  foreign  corporation,  association  or  society, 
except  secret  fraternal  societies  above  specified,  shall  be  authorized 
to  continue  such  business  after  the  expiration  of  such  sixty  days 
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unless  such  certificate  shall  have  been  so  received  and  filed.  The 
superintendent  shall  refuse  a  certificate  of  authority  or  a  renewal  of 
the  same  to  any  such  foreign  corporation,  association  or  society,  ex- 
cept such  secret  fraternal  societies,  when,  in  his  judgment,  such  re- 
fusal will  best  promote  the  pul  Jic  interests,  or  when  by  the  laws  of 
the  state  or  territory  under  which  the  sanie  is  organized,  the  cor- 
porations, associations  or  societies  of  this  state  doing  a  life  or  cas- 
ualty business  upon  the  co-operative  or  assessment  plan  are  not  per- 
mitted to  transact  such  business  in  such  other  state  or  territory. 

When  any  other  state  or  territory  shall  impose  any  obligation  upon 
Buch  corporation,  association  or  society  of  this  state,  or  their  agents 
transacting  business  in  such  other  state  or  territory,  the  like  obliga- 
tions are  hereby  imposed  upon  similar  corporations,  associations  or 
societies  of  such  other  state  or  territory  and  their  agents  or  representa- 
lives  transacting  business  in  this  state,  and  such  corporation,  associa- 
tion or  society  of  such  other  state  or  territory,  and  their  agents  and 
representatives  shall  pay  all  licenses,  fees  or  penalties  to,  and  make 
deposits  with,  the  state  treasurer  imposed  by  the  laws  of  such  other 
state  or  territory  upon  any  such  corporation,  association  or  society 
of  this  state  doing  business  therein ;  and  hi  case  of  failure  to  pay 
the  same,  the  superintendent  shall  refuse  the  certificate  of  authority 
herein  provided  for,  or  cancel  such  certificate  in  case  one  shall  have 
previously  been  issued. 

,  §  205.  Reserve  or  emergency  fund.— Erery  such  corporation, 
association  or  society,  except  casualty  associations  or  societies,  shall 
accumulate  and  maintain  a  reserve  or  emergency  f  nnd  of  an  amount 
not  less  than  the  proceeds  of  one  death  or  disability  assessment,  or 
periodical  call  on  all  policy  or  certificate  holders  thereof,  and  at 
least  equal  to  the  amount  of  its  maximum  certificate  or  policy.  Such 
fund,  if  not  already  accumulated,  shall  be  accumulated  by  every 
existing  corporation,  association  or  society  formed  for  like 
purposes,  within  six  months  from  the  time  this  article  takes 
effect ,  and  by  every  corporation,  association  or  society  hereafter 
formed  under  this  article,  within  six  months  from  the  date  of  its 
incorporation,  and  shall  be  held  for  the  benefit  or  protection  of  its 
members,  their  legal  representatives  or  beneficiaries.  In  case  such 
fund  or  any  portion  thereof  shall  have  been  used  by  the  corporation 
for  the  purpose  or  purposes  for  which  the  same  was  created  or 
accumulated,  and  the  amount  thereof  thereby  reduced  to  less  thaa 
the  proceeds  of  one  death  or  disability  assessment  or  periodical  call, 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1213 

X..  1802,  ch.  690.  Ch.  88,  G.  L.  §206. 

the  amonnt  of  such  reduction  below  the  proceeds  of  one  death  or 
disabUity  assessment  or  periodical  call  shall  be  made  up  and  restored 
to  said  fund  within  three  months  thereafter.  If  such  fund  is  in 
excess  of  double  the  proceeds  of  the  last  death  or  disability  assess- 
ment or  periodical  call,  upon  the  entire  membership,  the  excess,  or 
any  portion  thereof,  may  be  used  in  reduction  of  assessments  or 
premium  calls  upon  policy  or  certificate  holders  ;  and  if  in  excess  of 
doublo  Buch  proceeds,  and  not  less  than  the  sura  of  one  hundred 
thousand  dollars,  the  pro  rata  excess  on  any  policy  or  certificate 
terminated  by  death  or  surrender  may  be  refunded  to  the  holder  or 
beneficiary  provided  that  nothing  contained  in  this  article  shall  bo 
construed  to  ])ermit  any  contract  promising  any  fixed  cash  payment 
to  any  living  certificate  or  policy  holder.  Every  such  casualty 
association  or  society  shall  accumulate  within  six  months  from  the 
time  this  article  takes  effect  and  maintain  a  reserve  or  emergency 
fund  of  at  least  eight  thousand  dollars,  if  the  maximum  policy 
issued  by  such  association  or  society  be  for  five  thousand  dollars  or 
more  or  a  reserve  or  emergency  fund  of  two  dollars  for  each  five 
thousand  dollars  of  insurance  in  force,  if  the  maximum  policy 
Issued  by  such  association  or  society  be  for  less  than  five  thousand 
dollars,  and  thereafter  five  per  cent  of  the  amount  realized  on  each 
fieriodical  call  shall  be  set  apart  and  added  thereunto,  unless  the 
same  be  already  accumulated,  until  such  fund  shall  be  equal  to  two 
dollars  on  each  five  thousand  dollars  of  insurance  in  force.  In  case 
such  reserve  or  emergency  fund  or  any  portion  thereof  shall  have 
been  used  by  any  such  corporation  or  society  for  the  purpose  for 
which  the  same  was  created  or  maintained,  the  amount  so  used  shall 
be  made  up  and  restored  to  said  fund  within  six  months  thereafter. 
Such  fund  may  be  held  in  cash,  or  invested  in  the  same  class  of 
securities  required  for  the*  investment  of  funds  by  domestic  life 
insurance  corporations. 

No  foreign  corporation,  association  or  society  shall  be  authorized 
to  transact  any  business  authorized  by  this  article  within  this 
state  unless  it  furnishes  evidence  satisfactory  to  the  superintendent 
of  insurance  that  it  has  accumulated  a  fund  equal  in  amount  to 
that  required  by  this  section,  and  that  such  accumulation  is  per* 
mitted  by  the  laws  of  the  state  or  country  where  it  is  incorpo- 
rated and  that  it  is  held  for  the  benefit  of  policy  or  certificate 
holders  only  and  invested  as  required  by  such  laws.  If  any  such 
corporation,  association  or  society  is  authorized  by  the  law  under 
which  it  is  incorporated  to  issue  contracts  of  insurance  not  authorized 
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by  this  article,  it  may  be  permitted  to  transact  in  this  state  the  kind  of 
business  authorized  by  this  article  upon  complying  in  all  other  re- 
spects with  the  requirements  of  this  chapter  and  filing  with  the 
superintendent  of  insurance  an  agreement  duly  executed  by  its 
proper  officers  that  such  corporation,  association  or  so2iety  will  not 
enter  into  or  issue  within  the  state  of  New  York  any  contract  of  in^ 
surancc,  policy  or  agreement  not  authorized  by  this  article.  Upon 
a  breach  of  said  agreement  by  any  such  corporation,  association  or 
society,  the  superintendent  of  insurance  shall  forthwith  revoke  and 
cancel  its  authority  to  transact  business  in  this  state. 

The  annual  report  of  the  superintendent  of  insurance  required 
in  section  202  of  this  article  shall  be  in  lieu  of  all  other  reports  re- 
quired by  law. 

§  20C.  Reincorporation  of  existing  societies.—  Any  existing 
domestic  corporation,  transacting  the  business  of  life  or  casualty  in- 
surance, or  both,  upon  the  co-operative  or  assessment  plan,  may  re- 
incorporate under  the  provisions  of  this  article,  under  its  existing 
corporate  name,  by  filing  with  the  superintendent  the  declaration,  re- 
quired  by  this  article,  signed  and  duly  acknowledged  by  a  majority 
of  its  board  of  directors,  with  a  statement  in  like  manner  signed  and 
acknowledged  by  them,  that  such  corporation  has  accumulated  the 
fund  required  by  this  article  of  corporations  formed  thereunder,  and 
that  the  same  is  deposited  in  bank  or  trust  company,  to  be  held  and 
maintained  for  the  payment  of  losses  by  death,  sickness,  physical 
disability  or  other  purposes  for  which  such  fund  must  be  held,  and 
the  certificate  of  the  attorney  general  of  the  state,  whereupon  the 
superintendent  shall  record,  and  deliver  to  such  corporation,  a  certified 
copy  of  such  declaration  and  of  such  certificate,  together  with  his 
license  to  transact  business,  and  upon  filing  the  same  in  the  office  of 
the  clerk  of  the  county  wherein  its  principal  office  is  located,  the 
same  shall  thereupon  be  deemed  to  be  incorporated  under  the  pro- 
visions of  this  article.  It  shall  not  be  obligatory  upon  any  such 
existing  corporation,  to  reincorporate  hereunder,  and  any  such 
domestic  corporation  may  continue  to  exercise  all  the  rights,  powers 
and  privileges  not  inconsistent  with  this  article,  pursuant  to  its 
articles  of  association  or  incorporation^  the  same  as  if  reincorporated 
under  this  article. 

§  207.  Visitation  by  superintendent ;  proceedings  to  restrain 
corporation  from  doing  business. —  All  corporations,  associations 
and  societies  to  which  this  article  is  applicable,  with  their  books, 
papers  and  vouchers,  shall  be  subject  to  visitation  and  inspection  hj 
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the  BuperintendeDt  of  insurance  or  each  person  as  he  may  designate,. 
The  superintendent  may  address  any  inquiries  to  any  such  corpora* 
tion,  association  or  society  in  relation  to  its  doings  or  condition,  or 
any  other,  matter  connected  with  its  transactions  relative  to  the 
business  contemplated  by  this  article.  All  officera  of  such  corpora- 
tion, association  or  society  shall  promptly  reply  in  writing  to  all 
such  inquiries,  under  the  oath  of  its  i)resident  or  secr<^ry  or  other 
officers,  if  required. 

When  the  superintendent,  on  investigation,  shall  be  satisfied  that 
any  coi'poration  organized  under  the  laws  of  this  state,  doing  busi- 
ness in  this  state  of  the  character  defined  in  this  article  is  insolvent 
because  of  matured  death  claims  or  other  obligations  due  and  unpaid 
exceeding  its  assets  and  death  or  disability  assessments  or  periodical 
calls  made  or  in  process  of  collection,  or  has  exceeded  its  powers, 
failed  to  comply  with  any  provision  of  law,  oris  conducting  business 
fraudulently,  he  shall  report  the  facts  to  the  attorney-general,  who, 
if  he  shall  be  of  the  opinion  that  the  facts  require  such  action,  must 
thereupon  apply  to  the  supreme  court,  at  a  special  term  thereof, 
within  the  judicial  district  in  which  the  principal  ofiice  of  such 
corporation,  association  or  society  within  this  state  is  located,  for  an 
order  requiring  the  officers  of  such  corporation,  association  or  society 
to  chow  cause,  at  a  reasonable  time  and  place  within  such  district, 
why  such  corporation,  association  or  society  should  not  be  restrained 
from  continuing  to  transact  business,  with  power  to  the  court  to 
adjourn  the  hearing  thereon  from  time  to  time,  not  exceeding  sixty 
days  in  all 

§  208.  Hearing  thereon.— Snch  corporation,  association  or  so- 
ciety shall  be  entitled  to  be  heard,  and  to  a  trial  by  jury  of  the  facts 
stated  in  the  report,  if  the  same  shall  be  traversed,  and  to  examine 
papers  and  witnesses  under  oath  in  the  usual  mode  of  trials  of 
actions.  If  the  trial  is  by  jury  the  court  shall  submit  to  the  jury- 
specific  requests  to  find  covering  the  matters  in  issue  separately,  and 
the  jury  shall  return  a  special  verdict  upon  each  question  submitted, 
and  if  by  such  verdict  it  shall  bo  found  that  the  corporation,  associa- 
tion  or  society  is  insolvent  because  of  matured  death  claims  or  other 
obligations  due  and  unpaid  exceeding  its  assets  as  hereinbefore  pro- 
vided, the  court  may  render  judgment  that  it  and  each  officer  thereof 
be  perpetually  enjoined  from  exercising  any  corporate  rights,  privi- 
lieges  or  franchises,  and  that  it  bo  dissolved  and  that  a  receiver  be 
^appointed,  an  account  taken,  and  an  equitable  distribution  of  its 
property  among  its  creditors  and  members  be  made.     If  no  charge 
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of  insolvency  is  made  in  such  report,  or,  if  made,  is  not  estab- 
lished by  the  verdict  of  the  jury,  but  it  shall  be  found  by  such 
verdict  that  the  corporation,  association  or  society  has  exceeded 
its  corporate  powers  or  failed  to  comply  with  any  provision  of 
this  article  or  has  conducted  its  business  unlawfully,  the  court 
may  make  and  enter  judgment  enjoining  and  restraining  it  from 
the  commission  of  such  acts  or  such  of  them  as  the  court  may 
determine^  and  in  oase  Df  failure  to  desist  therefrom  .within  the 
time  to  be  specified  in  such  judgment  that  the  corporation  be 
dissolved. 

Pending  the  trial  of  the  facts  stated  in  such  report,  the  court 
may,  upon  motion  of  the  attorney-general  and  upon  notice  to 
the  corporation,  association  or  society,  grant  an  injunction  re- 
straining it  and  its  directors  and  other  officers  from  collecting 
any  debt  or  demand  and  from  paying  out  or  in  any  way  trans- 
ferring or  delivering  to  any  person  any  money,  property  or 
effects  during  the  pendency  of  the  proceedings  except  by  direc- 
tion of  the  court,  and  may  appoint  one  or  more  temporary 
receivers  of  its  property,  with  all  the  powers  of  temporary 
receivers  in  such  cases. 

§  209.  Corporations  subject  to  this  article^  annual  meet- 
ings ;  examinations ;  transfers  of  risk ;  reinsurance. —  Every 
corporation,  company,  society,  organization  or  association  of 
this  or  any  other  state  or  country  transacting  the  business  of 
life  or  casualty  insurance  upon  the  co-operative  or  assessment 
plan,  as  defined  in  this  article,  including  those  heretofore  organ- 
ized with  a  capital  stock  and  transacting  such  business,  but  not 
including  any  that  shall  hereafter  be  organized  with  a  capital 
stock,  shall  be  subject  to  all  the  provisions  of  this  article,  and 
not  to  the  provisions  of  article  two,  and  every  such  corporation, 
company,  society,  organization  or  association  of  this  state,  shall 
hold  within  the  county  in  which  its  principal  office  is  located  in 
this  state,  a  stated  annual  meeting  of  their  members  or  policy 
holders  or  representatives  of  local  boards  or  subordinate  bodies, 
in  such  manner  and  subject  to  such  regulations,  restrictions 
and  provisions  as  the  constitution  and  by-laws  of  the  same  may 
provide.  In  case  of  secret  or  fraternal  societies  having  a  grand 
or  supreme  body,  such  meeting  of  the  supreme  or  grand  body 
may  be  at  such  time  and  place  as  may  be  designated  by  it 

At  such  meeting  a  full  and  specific  report  of  all  receipts  and 
expenditures  of  the  preceding  year  or  since  the  last  meeting,  as 
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the  case  may  be,  shall  be  submitted.  Not  less  tham  fire  days* 
notice  of  each  meeting  shall  be  given  to  each  director  and  to 
each  member  and  policy  holder,  who  shall  have  been  such  for 
thirty  days,  in  such  manner  as  the  by-laws  may  direct,  except 
that  in  lieu  thereof  such  notice  may  be  given  to  the  subordi- 
nate body  of  a  society  having  a  grand  or  supreme  body, 
or  to  a  local  board  subordinate  to  the  association.  Every 
such  association,  corporation  or  society,  other  than  secret 
fraternal  societies  now  authorized  to  do  business  in  this  state, 
must  hereafter,  before  the  adoption  of  any  by-law  or  amend- 
ment thereto,  cause  the  same  to  be  mailed  to  the  members  and 
directors  of  such  association,  society  or  corporation,  together 
with  a  notice  of  the  time  and  place  when  the  same  shall  be  con- 
sidered, which  notice  shall  be  the  same  as  hereinbefore  required 
for  stated  meetings.  All  associations,  societies,  companies,  cor- 
porations or  organizations  now  transacting  or  hereafter  desiring 
to  transact  the  business  of  life  or  casualty  insurance  in  this 
state  upon  any  other  plan  than  that  defined  in  and  by  this 
article,  shall  comply  with  all  the  provisions  of  the  general  life 
and  health  insurance  laws.  No  such  corporation  organized 
under  the  laws  of  this  state  shall  transfer  its  risks  to  or  re-insure 
them  in  any  other  corporation  unless  the  contract  of  transfer  or 
re-insurance  is  first  submitted  to  and  approved  by  a  two-thirds 
vote  of  a  meeting  of  the  insured  called  to  consider  the  same,  of 
which  meeting  a  written  or  printed  notice  shall  be  mailed  to 
each  member,  certificate  holder  or  policyholder  at  least  thirty 
days  before  the  day  fixed  for  such  meeting.  If  such  transfer 
or  re-insurance  shall  be  approved,  every  member,  certificate 
holder  or  policyholder  of  the  corporation  who  shall  file  with  the 
secretary  thereof  within  ten  days  after  the  meeting  a  written 
notice  of  his  preference  to  be  transferred  to  some  other  corpora- 
tion than  that  named  in  the  contract,  shall  be  accorded  all  the 
rights  and  privileges,  if  any,  in  aid  of  such  transfer  as  would 
have  been  accorded  under  the  terms  of  such  contract  had  he 
been  transferred  to  the  corporation  named  therein.  No  such 
corporation,  association  or  society  organized  under  the  laws  of 
this  state  shall  transfer  its  risks  or  assets  or  any  part  thereof 
to,  or  re-insure  its  risks  or  any  part  thereof  in  any  insurance 
corporation  or  association  of  any  other  state  or  country  which 
is  not  at  the  time  of  such  transfer  or  re-insurance  authorized  to 
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do  insuranee  boBiness  in  this  state  under  the  laws  thereof.  No 
corporation,  company  or  association,  possessed  of  a  capital 
stock,  as  specified  in  this  section,  shall  advertise  snch  capital 
stock  in  or  on  any  printed  matter,  advertisement,  policy  or 
certificate  issued  or  circulated,  or  to  be  issued  or  circulated  in 
this  state;  nor  shall  any  agent  or  broker  or  solictor  advertise  it 
as  a  stock  company,  or  as  possessed  of  a  capital  stock,  but  its 
total  assets  may  be  advertised  as  assets.  iThus  am.  by  L.  1894 
ch.  271.] 

S  210.  Payment  of  maximum  amount  of  policy ;  notice  of 
assessment.—  Every  policy  or  certificate  hereafter  issued  by  any 
corporation  doing  business  under  this  article,  and  promising  a 
payment  to  be  made  upon  a  contingency  of  death,  sickness  or 
accident  shall  specify  the  sum  of  money  which  it  promises  to 
pay  upon  each  contingency  insured  against,  and  the  number 
of  days  after  satisfactory  proof  of  the  happening  of  such 
contingency  on  which  such  pa^nnent  shall  be  made.  Upon  the 
occurrence  of  such  contingently,  unless  the  contract  shall  have 
been  avoided  by  fraud,  or  by  breach  of  its  conditions,  the  cor- 
poration shall  be  obligated  to  the  beneficiary  for  such  payment 
at  the  time  and  to  the  maximum  amount  specified  in  the  policy 
or  certificate.  If  the  superintendent  of  insurance  shall  be 
satisfied  upon  investigation  that  any  such  corporation  has  re- 
fused or  failed  to  make  such  payment  for  thirty  days  after  it 
became  due,  and  after  proper  demand,  he  shall  notify  the  cor- 
poration to  issue  no  new  policies  or  certificates  until  such  in- 
debtedness is  fully  paid;  and  no  oflBcer  or  agent  of  the  corpora- 
tion shall  make,  sign  or  issue  any  policy  or  certificate  of  insur- 
ance while  such  notice  is  in  force. 

Each  notice  of  assessment,  premium  or  periodical  call  made 
by  any  such  corporation,  association  or  society,  upon  its  mem- 
bers or  any  of  them,  shall  truly  state  the  cause  and  purpose  of 
the  same,  and  if  the  amount  paid  on  the  last  death  claim  paid 
has  not  been  paid  in  full  at  its  maximum  face  value,  the  name 
of  the  deceased  member,  and  the  maximum  face  value  of  the 
certificate  or  policy,  and  the  reason  why  not  paid  in  full. 

An  affidavit  made  by  the  officer,  book-keeper  or  clerk  of  any 
such  corporation,  association  or  society,  having  charge  of  the 
mailing  of  such  notice,  that  such  notice  was  mailed,  stating  the 
date  of  mailing,  shall  be  presumptive  evidence  thereof. 
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§  21L  Change  ol  beneficiary. —  Membership  in  any  such  cor- 
poration, association  or  society  shall  give  to  any  member  thereof 
the  right,  at  any  time,  with  the  consent  of  such  corporation,  asso- 
beneflciary  or  beneficiaries  without  requiring  the  consent  of  such 
payee  or  beneficiaries, 
ciation  or  society,  to  make  a  change  in  his  payee  or  payees  or 

§  212.  Exemption  from  execution. —  The  money  or  other 
benefit,  charity,  relief  or  aid  to  be  paid,  provided  or  rendered  by 
any  such  corporation,  association  or  society,  shall  be  exempt 
from  execution  and  shall  not  be  liable  to  be  seized,  taken  or  ap- 
propriated by  any  legal  or  equitable  process,  to  pay  any  debt  or 
liability  of  a  member,  or  the  widow  of  a  deceased  member  of 
such  corporation  designated  as  the  beneficiary  thereof. 

§  213.  Penalties. —  Any  officer  or  agent  of  any  such  corpora- 
tion, association  or  society,  subject  to  any  of  the  provisions  of 
this  chapter,  who  shall  neglect  or  refuse  to  comply  with  any 
such  provision,  or  who  shall  make  in  any  report  or  statement  any 
intentionally  false  or  fraudulent  statement;  or  shall  refuse  to 
permit  the  superintendent  of  insurance  or  any  examiner  duly 
authorized  by  him  for  the  purpose,  to  make  an  examination  of 
its  condition  and  business,  books,  papers  and  vouchers;  and  any 
person  who  shall  act  within  this  state  as  agent,  solicitor  or  col- 
lector for  any  such  corporation,  association  or  society  which 
shall  have  failed,  neglected  or  refused  to  comply  with  or  violated 
any  of  the  provisions  of  this  chapter,  or  shall  have  failed  or 
neglected  to  procure  from  the  superintendent  the  certificate  of 
authority  to  transact  business  in  this  state  required  by  law, 
shall  forfeit  to  the  people  of  the  state  the  sum  of  one  hundred 
dollars  for  every  such  offense.  If  an  examination  of  the  condi- 
tion and  business  of  any  such  corporation,  association,  or  society 
transacting  business  in  this  state  shall  be  prevented  by  such 
refusal,  the  superintendent  of  insurance  shall  revoke  the  cer- 
tificate of  authority  issued  to  such  corporation,  association  or 
society;  and  it  shall  thereafter  be  unlawful  for  it  to  do  business 
in  this  state  until  it  shall  have  submitted  to  an  examination,  and 
the  superintendent  shall  have  issued  to  it  a  new  certificate  of 
authority  authorizing  it  to  continue  business  in  this  state. 

§  214.  Exemption  of  certain  societies  and  subordinate  lodges 
of  Odd  Fellows  and  Masons  from  the  provisions  of  this  article. 
—  No  society  or  subordinate  lodge  or  body  of  any  secret,  frater- 
nal or  industrial  society  now  organized  in  this  state  paying  only 
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sick  benefits,  not  exceeding  two  hundred  and  fifty  dollars  in  the 
aggregate  to  any  one  person  in  any  one  year,  or  a  funeral  benefit 
or  relief  to  those  dependent  on  a  member  not  exceeding  three 
hundred  and  fifty  dollars,  shall  be  required  to  make  any  report 
thereof  under  this  article.  Subordinate  lodges  or  councils  or 
other  bodies  by  whatsoever  name  known,  of  fraternal,  secret  or 
industrial  societies  shall  not  be  required  to  make  an  annual 
report  to  the  superintendent  of  insurance,  when  the  money, 
charity,  relief  or  aid  is  payable  by  the  grand  or  supreme  body  of 
the  same,  and  is  derived  from  assessments  upon  such  subordi- 
nates or  their  members,  but  such  report  shall  be  made  and  filed 
by  such  grand  or  supreme  body. 

This  article  shall  not  prevent  the  creation  of  a  reserve  fund  by 
any  corporation,  association  or  society  transacting  the  business 
of  life  or  casualty  insurance,  or  both,  upon  the  co-operative  or 
assessment  plan,  where  its  funds  or  its  accretions,  or  both  are 
to  be  used  for  the  payment  of  assesments  or  death  losses,  or  for 
benefits  in  case  of  physical  disability  only.  This  article  shall 
not  apply  to  the  grand  or  subordinate  lodges  of  the  Independent 
Order  of  Odd  Fellows  as  they  now  exist,  or  to  any  grand  od 
subordinate  lodge  of  Free  and  Accepted  Masons,  nor  to  any 
association  or  organization  of  the  veteran  firemen  of  any  city 
of  the  state  having  a  population  of  five  hundred  thousand  or 
more.  This  article  shall  not  prevent  any  corporation,  asso- 
ciation or  society  authorized  to  do  business  hereunder,  from 
paying  out  of  surplus  accumulations  or  reserve  fund  to  its 
members,  such  ratable  cash  dividends  or  crediting  on  assess- 
ments such  ratable  sums  as  they  are  now  or  may  hereafter 
become  entitled  to  by  the  terms  of  their  contracts,  provided 
that  nothing  contained  in  this  article  shall  be  construed  to 
permit  any  contract  promising  any  fixed  cash  payment  to  any 
living  certificate  or  policy  holder,  unless  such  corporation,  as- 
sociation or  society  shall  have  deposited  the  sum  of  one  hundred 
thousand  dollars  with  the  insurance  department  of  the  state, 
and  the  superintendent  has  certified  to  that  effect.  The  volun- 
tary unincorporated  associations  known  as  the  New  York  stock 
exchange  and  the  consolidated  stock  and  petroleum  exchange 
of  New  York,  and  the  booksellers  and  stationers'  association  of 
the  United  States,  are  exempted  from  the  provisions  of  this 
article.    [Thm  am.  by  L.  1894,  cJi.  309.] 

§  215.   Corporations  may  deposit  securities  with  the  super- 
intendent of  insurance. — Any  corporation,  association  or  society 
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lawfully  engaged  in  the  business  of  insurance  upon  the  co- 
operative or  assessment  plan  in  this  state,  may,  in  its  discretion, 
through  its  officers  or  directors,  deposit  with  the  superintendent 
of  insurance  such  securities  and  for  such  amounts  as  may  be 
approved  by  him.  Such  deposit  shall  be  received  and  held  by 
the  superintendent  for  the  sole  benefit  of  the  members  of  such 
corporation  and  subject  to  the  provisions  of  such  deed  of  trust 
as  shall  be  approved  by  the  superintendent  and  accepted  by 
him  from  the  officers  or  directors  of  the  corporation;  but  the 
deposits  with  the  insurance  department,  and  all  other  invest- 
ments of  reserve  funds  shall  be  made  in  the  same  class  of 
securities  that  are  required  by  law  for  deposit  with  the  super- 
intendent of  insurance  or  for  the  investment  of  funds  by  life 
insurance  corporations. 

§  216.  Quorum. — At  the  stated  meeting  for  the  election  of 
officers,  trustees,  directors  or  managers  of  any  such  corpora- 
tion, association  or  society,  a.  majority  of  the  persons  entitled 
to  vote  at  such  meeting  shall  not  be  necessary  to  a  quorumi. 

ARTICLE  Vn. 
Fratebnal  Bbkefioiaby  Societies,  Orders  or  Abbooiatioks. 

Section  230.  Incorporation. 

231.  Reincorporation  of  existing  fraternities. 

232.  Foreign  societies. 

233.  Mutual  benefit  fraternities. 

234.  Constitution  and  by-laws. 

235.  Agreements  for  benefits. 

236.  Revenues. 

237.  Annual  report. 

238.  Rights  of  members,  exemptions,  notice  of  assessment 

239.  AppaicatioD  of  article. 

§  230.  Incorporation. —  Nine  or  more  persons  may  become  an 
incorporated  fraternal  beneficiary  society,  order  or  association 
for  the  relief  by  insurance,  upon  the  mutual  or  assessment  plan, 
of  members  or  beneficiaries,  in  case  of  sickness,  disability  or 
death,  or  for  the  payment  of  money  upon  the  expiration  of  a 
fixed  period,  of  not  less  than  five  years,  in  case  payment  of  a 
death  loss  has  not  been  incurred  before  the  expiration  of  such 
period  by  filing  in  the  oflBce  of  the  superintendent  of  insurance 
a  declaration  executed  and  acknowledged  by  each  of  them, 
stating  their  intention  to  form  a  fraternal  beneficiary  society, 
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order  or  association  for  the  purposes  above  named,  the  name 
of  the  proposed  society,  order  or  association,  the*  modes  4n  which 
its  corporate  powers  are  to  be  exercised,  the  name  and  official 
title  of  the  officers,  trustees,  directors,  representatives  or  other 
persons,  by  whatsoever  name  or  title  designated,  who  are  to 
have  and  exercise  the  general  control  and  management  of  its 
affairs  and  funds,  who  shall  be  elected  after  the  first  year  by 
representatives  chosen  by  subordinate  lodges,  councils  or  bodies 
who  shall  be  members  of  such  society,  order  or  association. 
There  shall  be  indorsed  upon  such  declaration  or  annexed 
thereto,  and  forming  a  part  thereof,  the  sworn  statement  of  at 
least  three  of  the  subscribers  thereto,  that  two  hundred  persons 
eligible  under  the  proposed  laws  of  such  society,  order  or 
association  to  membership  therein  have  in  good  faith  made 
application  in  writing  for  membership. 

If  all  the  requirements  of  law  have  been  complied  with,  the 
superintendent  shall  thereupon  file  such  declaration  and  cauue 
it  to  be  recorded  with  the  certificate  of  the  attorney-general  in 
a  book  to  be  kept  for  that  purpose,  and  shall  deliver  to  such 
society,  order  or  association  a  certified  copy  of  the  papers  so 
recorded  in  his  office,  together  with  a  license  or  certificate  of  the 
superintendent  to  such  society,  order  or  association,  to  carry  on 
the  work  of  a  fraternal  beneficiary  society,  order  or  association, 
as  proposed  in  the  declaration. 

No  such  society,  order  or  association  shall  transact  the  busi- 
ness of  insurance  in  this  state  until  at  least  two  hundred  persons 
have  subscribed  in  writing  to  be  beneficiary  members  therein 
in  the  aggregate  amount  of  at  least  four  hundred  thousand 
dollars,  and  have  each  paid  in  one  full  assessment  in  cash 
amounting  to  at  least  one  per  cent  thereof,  nor  until  the  super- 
intendent of  insurance  shall  have  further  certified  that  it  has 
complied  with  the  provisions  of  this  chapter  and  is  authorized  to 
transact  business  in  this  state. 

§  231.  Reincorporation  of  existing  fraternities.— Any  mutual 
benefit  fraternity,  as  defined  by  this  article,  and  incorporated 
under  the  laws  of  this  state,  may  reincorporate  under  the  pro- 
visions of  this  chapter  by  filing  with  the  superintendent  a 
declaration  adopted  by  the  governing  body  of  such  corporation 
and  executed  and  duly  acknowledged  by  the  president,  secre- 
tary, treasurer  and  trustees,  with  the  seal  thereof,  which 
shall  contain  the  name  of  the  corporation,  the  mode  in  which 
the  corporate  powers  granted  by  this  article  are  to  be  exercised, 
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the  name  and  official  title  of  the  officers,  trustees,  directors, 
representatives  or  other  persons  by  whatsoever  name  or  title 
designated,  who  are  to  have  and  exercise  the  general  control 
and  management  of  its  affairs  and  of  its  funds,  and  the  mode 
of  their  selection,  and  the  place  where  its  office  within  the  state 
is  located.  Such  declaration  shall  have*  indorsed  thereon  or 
annexed  thereto  as  a  part  thereof,  the  sworn  statement  of  three 
of  such  officers  that  at  least  two  hundred  persons  are  bona 
Me  members  of  such  society,  order  or  association,  and  that  the 
total  beneficiary  amount  is  not  less  than  four  hundred  thousand 
dollars,  and  that  one  full  assessment  has  been  paid  in. 

The  superintendent  shall  file  such  declaration  and  state- 
ment, and  refer  same  to  the  attorney-general  for  his  certificate 
of  conformity  and  approval,  and  upon  the  return  thereof  the 
superintendent  shall  record  the  same  with  the  certificate  of  the 
attorney-general  in  his  office,  and  deliver  to  such  corporation, 
association  or  society  a  certified  copy  of  the  papers  so  recorded, 
together  with  his  license  to  carry  on  the  work  of  a  fraternal 
beneficiary  society,  order  or  association  as  proposed  in  such 
declaration.  Upon  filing  the  same  in  the  office  of  the  clerk  of 
the  county  wherein  the  principal  office  for  the  transaction  of 
its  business  is  located,  it  shall  thereupon  be  duly  incorporated 
under  the  provisions  of  this  article.  No  existing  fraternal 
beneficiary  society,  order  or  association  shall  be  required  to 
reincorporate   under   the   provisions   of  this  article. 

§  232.  Foreign  societies. — ^No  fraternal  beneficiary  society,  or- 
der or  association  organized  under  the  laws  of  any  other  state 
or  territory  of  the  United  States,  or  of  the  District  of  Columbia 
or  foreign  countries,  or  any  voluntary  fraternal  beneficiary 
society,  order  or  association  having  its  principal  place  of  busi- 
ness outside  of  the  state  of  New  York  and  not  now  doing  business 
in  this  state,  shall  transact  business  herein  until  it  has  filed 
wjth  the  superintendent  of  insurance  a  certificate  under  oath 
of  its  principal  officers  that  at  least  two  hundred  persons 
have  subscribed  in  writing  to  be  beneficiary  members  therein 
with  a  total  beneficially  amount  not  less  than  four  hundred 
thousand  dollars,  and  that  they  have  paid  in  one  full  assessment 
in  cash  amounting  to  at  least  one  per  cent  thereof,  nor  until 
such  society,  order  or  association  has  received  from  the  super- 
intendent a  certificate  of  authority  to  transact  business  in  this 
state  in  duplicate,  one  of  which  shall  be  filed  in  the  office  of  the 
superintendent 
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The  superintendent  shall  revoke  such  certificate  at  any  time 
that  it  shall  appear  from  the  annual  report  of  such  order,  society 
or  association  to  the  insurance  department,  or  from  any  other 
satisfactory  evidence,  that  the  membership  of  such  society, 
order  or  association  has  diminished  below  two  hundred  repre- 
senting an  insurance  of  four  hundred  thousand  dollars,  and  no 
such  society,  order  or  association  shall  thweafter  continue  to 
do  business  in  this  state. 

In  addition  to  the  foregoing  requirements  and  provisions,  and 
before  the  issuance  of  a  certificate  of  authority,  to  transact 
business,  as  herein  provided,  to  any  society,  order  or  association, 
herein  described,  organized  under  the  laws  of  any  foreign 
country,  it  shall  be  the  duty  of  the  superintendent  of  insurance, 
either  personally  or  by  some  person  or  persons  appointed  by 
him,  to  visit  and  examine  thoroughly  and  fully  as  he  may  deem 
necessary,  and  as  he  may  determine,  into  the  condition,  business 
methods,  character  and  investment  of  funds  and  the  affairs 
generally  of  any  such  society,  order  or  association  making  appli- 
cation to  him  for  license,  and  such  superintendent  is  authorized 
to  make  such  examination  as  often  as  he  may  deem  necessary; 
and  the  expense  of  every  such  examination  shall  be  paid  by  the 
society,  order  or  association  examined  to  such  an  amount  as  the 
superintendent  shall  determine;  but  when  such  examination 
shall  be  made  by  the  superintendent  personally,  or  by  one  or 
more  of  the  regular  clerks  in  his  department,  no  charge  shall  be 
made  for  such  examination,  except  for  the  necessary  traveling 
and  other  expenses.  And  whenever  it  shall  appear  to  the  said 
superintendent,  from  an  examination  made  as  aforesaid,  and 
from  the  statement,  report  or  certificate  filed  or  submitted  by 
any  such  society,  order  or  association  as  herein  provided,  that 
it  is  conducting  its  affairs  in  a  safe  and  authorized  manner  and 
has  in  all  respects  complied  with  the  requirements  of  this  sec- 
tion, he  shall  issue  to  such  society,  order  or  association,  a  certifi- 
cate under  his  hand  and  seal,  permitting  it  to  transact  business 
in  this  state  for  the  term  of  one  year  from  the  date  thereof. 

But  whenever  it  shall  appear  to  the  said  superintendent,  from 
any  examination  made,  or  from  any  report  submitted  or  certifi- 
cate filed  or  from  any  reliable  information  otherwise  obtained, 
that  such  licensee,  in  addition  to  any  other  violation  in  this  sec- 
tion provided,  is  conducting  its  business  in  an  unsafe  or  unau- 
thorized manner,  he  shall,  by  an  order  under  his  hand  and  seal  of 
office,  addressed  to  such  licensee,  or  its  proper  officers,  direct 
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said  licensee  to  discontinue  such  unsafe  or  unlawful  practit^e, 
and  to  conform  to  the  requirements  of  its  charter  and  of  law, 
and  to  provide  for  the  safety  and  security  of  its  transactions, 
and  for  the  failure  to  make  any  report  herein  required,  or  to  com- 
ply with  such  order,  or  whenever  it  shall  appear  to  said  superin- 
tendent that  it  is  unsafe  or  inexpedient  for  any  such  licensee  to 
continue  the  transaction  of  business  in  this  state,  he  shall  forth- 
with revoke  the  license  of  such  licensee;  and  service  of  any  such 
order  of  revocation  may  be  made  personally  upon  any  of  the 
officers  of  such  licensee  within  this  state,  or  by  mail,  addressed 
to  such  licensee  or  its  officers,  at  its  principal  place  of  business 
in  the  country  wherein  it  is  organized,  or  such  service  may  be 
made  by  publication  thereof  for  six  successive  days  in  the  state 
paper,  published  in  the  city  of  Albany,  and  after  the  completion 
of  such  service,  no  such  licensee  shall  thereafter  continue  to  do 
business  in  this  state. 

The  examination  herein  provided  for,  however,  shall  not  be 
necessary  in  any  case  where  such  society,  order  or  association, 
is  under  the  supervision  and  examination  of  the  insurance 
department  of  the  country  of  its  organization  or  incorporation, 
and  in  case  the  superintendent  of  this  state  shall  be  satisfied 
from  the  report  of  said  home  department,  that  such  society, 
order  or  association  is  conducting  its  business  in  a  safe  and  law- 
ful manner. 

§  233.  Mutual  benefit  fraternities. — All  beneficiary  societies, 
orders  or  associations,  whether  voluntary  or  incorporated  under 
the  laws  of  this  state  or  any  other  state  or  territory  of  the 
United  States  or  of  the  District  of  Columbia,  doing  any  kind 
of  business  in  this  state  authorized  by  this  article,  and  the  mem- 
bers of  which  are  proposed,  elected  and  initiated  in  subordinate 
lodges  or  councils  or  other  bodies,  by  whatever  other  name 
known,  according  to  the  constitution,  laws,  rules,  regulations, 
rites  and  ceremonies  of  such  societies,  orders  or  associations 
respectively,  now  existing  in  this  state,  or  which  may  be  here- 
after instituted,  organized  or  authorized  to  do  business,  in  this 
state,  are  declared  to  be  mutual  benefit  fraternities  and  exempt 
from  the  provisions  of  the  other  insurance  laws  of  the  state, 
and  shall  be  subject  only  to  the  provisions  of  this  article,  and 
such  provisions  of  article  one  of  this  chapter  as  may  be  specially 
applicable  thereto. 

§  234.  Constitution  and  by-laws.—  The  incorporators,  trustees, 
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directon,  members  or  representativeSy  as  the  case  maj  be,  of  any 
fraternal  beneficiary  society,  order  or  association  organized  under  this 
article,  or  under  any  act  repealed  by  this  chapter,  shall  have  the 
power  to  make  such  constitution  and  by-laws,  not  inconsistent  with 
law,  as  may  be  deemed  necessary  for  the  government  of  its  ofBcers 
and  the  conduct  of  its  affairs,  and  to  alter  and  amend  the  same  when 
necessary.  When  so  made,  altered  or  amended,  they  shall  be  the  law 
governing  such  society,  order  or  association  and  its  officers,  subordi- 
nate  lodges,  councils  or  bodies,  and  the  members  in  their  relations 
to  such  society,  order  or  association  in  all  their  acts,  and  they  and 
their  successors  may  have  a  common  seal  and  may  change  and  alter 
the  same. 

§235.  Agjeements  for  benefits. —  Any  such  fraternal  benefic- 
iary society,  order  or  association,  may  make  such  promise  or  agree- 
ment with  its  members  for  the  payment  of  benefits  to  a  member  or 
others  dependent  upon  him,  or  a  beneficiary  designated  by  him  in 
case  of  sickness,  disability  or  death,  or  for  the  payment  of  money 
upon  the  expiration  of  a  fixed  period,  in  case  a  death  loss  has  not 
been  incurred  before  the  expiration  of  such  period  as  may  be  pro- 
vided for  by  the  constitution,  laws,  rules  and  regulations  of  such 
cociety,  order  or  association,  subject  to  a  compliance  therewith  by 
the  member.  It  shall  not  issue  any  certificate  or  make  any  promise 
or  agreement  express  or  implied,  for  the  payment  of  any  greater 
sum  of  money  than  one  assessment  upon  all  its  members  will  realize 
at  the  time  of  issuing  such  certificate  or  the  making  of  such  promiso 
or  agreement,  but  no  such  fraternal  beneficiary  society,  order  or 
association  not  now  doing  business  in  this  state  shall  issue  any  cer- 
tificate for  the  payment  of  money  upon  the  expiration  of  a  fixed 
period  of  less  than  five  years. 

§  236.  Revenues. —  Any  such  fraternal  society,  order  or  associa* 
tion,  may  derive  such  money  or  such  benefit,  charity,  relief  or  aid 
fund  from  voluntary  donations,  or  from  admission  fees,  dues  and 
assessments,  collected  or  to  bo  collected  from  members  thereof,  in 
manner  and  form  as  may  be  provided  by  its  constitution,  laws,  rules 
and  regulations.  It  shall  not,  nor  shall  any  officer  thereof,  use  any 
money  collected  or  received  for  the  payment  of  beneficiary  claims 
for  any  other  purpose. 

§237.  Annual  report.— Every  such  fraternal  society,  order  or 
association  as  defined  by  this  article,  and  doing  business  within  this 
state,  shall,  on  or  before  the  first  day  of  March  of  each  year,  make 
and  file  with  the  superintendent  of  insurance  of  this  state  a  report 
of  its  afEairs  and  operations  during  the  year  ending  on  the  thirty- 
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first  day  of  December  immediately  preceding,  whicli  annual  report 
Bhall  be  in  lien  of  all  other  reports  required  by  any  other  law.  Sack 
report  shall  be  upon  blank  forms  to  be  provided  by  the  superintend- 
ent, and  shall  be  verified  under  oath  by  the  duly  authorized  officers 
of  such  society,  order  or  association,  and  shall  bo  published,  or  the 
substance  thereof,  in  his  annual  report  by  the  superintendent,  under 
a  separate  part  entitled  '^  fraternal  beneficiary  societies,  orders  or  as* 
fiociations,"  and  shall  contain  answers  to  the  following  questions : 

1.  Number  of  certificates  issued  during  the  year,  or  members  ad« 
mitted. 

2.  Amount  of  indemnity  effected  thereby* 

8.  Number  of  losses  or  benefit  liabilities  incurred. 

4.  Number  of  losses  or  benefit  liabilities  paid. 

6.  The  amount  received  from  eacli  assessment  for  the  year. 

6.  Total  amount  paid  members^  beneficiaries,  legal  representatives 
or  heirs. 

7.  Number  and  kind  of  claims  for  which  assessments  have  beeu 
made. . 

8.  Number  and  kinds  of  claims  compromised  or  resisted,  and  brief 
statement  of  reasons. 

9.  Does  society  charge  annual  or  other  periodical  dues  or  admis* 
fiion  fees  t 

10.  How  much  on  each  one  thousand  dollars  annually  or  per 
capita,  as  the  case  may  be  i 

11.  Total  amount  received,  from  what  source,  and  the  disposition 
thereof. 

12.  State  total  amount  of  salaries  paid  to  officers. 

13.  Does  society  guarantee,  in  its  certificates,  fixed  amount  to  be 
paid,  regardless  of  amount  realized  from  assessments,  dues,  and  ad- 
mission fees  and  donations? 

14.  If  so,  state  amount  guaranteed,  and  the  security  of  such 
guaranty. 

15.  Has  the  society  a  reserve  fund  ? 

IG.  If  so,  how  is  it  created,  and  for  what  purpose,  the  amonnjb 
thereof,  and  how  invested  ? 

17.  Has  the  society  more  than  one  class  t 

18.  If  so,  how  many,  and  the  amount  of  indemnity  in  each! 

19.  Number  of  members  in  each  class. 

20.  If  voluntary  so  state,  and  give  date  of  organization. 

21.  If  organized  under  the  laws  of  this  state,  state  under  what  law 
find  at  what  time,  giving  chapter  and  year  and  date  of  passage  of  the 
act. 
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22.  If  organized  under  the  laws  of  any  other  state,  territory  op 
District  of  Columbia,  state  such  fact  and  the  date  of  organization, 
giving  chapter  and  year  and  date  of  passage  of  the  act. 

23.  Number  of  certificates  of  membership  lapsed  during  the  year. 

24.  Number  in  force  at  beginning  and  end  ot  year;  if  more  than 
one  class,  number  in  each  class. 

The  snperintendent  of  insurance  is  authorized  and  empowered  to 
address  any  additional  inquiries  to  any  of  the  societies,  orders  or 
associations  referred  to  in  this  article  in  relation  to  its  doings  or  con* 
dition  or  any  other  matters  connected  with  its  transactions  relative 
to  the  business  contemplated  by  this  article,  and  such  officers  of  the 
aociety,  order  or  association  as  the  superintendent  may  require,  shall 
properly  reply  in  writing,  under  oath,  to  all  such  inquiries. 

All  such  societies,  orders  or  associations,  together  with  their  books, 
papers  and  vouchers,  shall  be  subject  to  visitation  and  inspection  by 
the  superintendent  of  insurance,  or  such  person  or  persons  as  he  may 
at  any  time  designate.  Any  such  society,  order  or  association 
refusing  or  neglecting  to  make  such  report  may,  upon  the  .suit  of 
the  superintendent,  be  enjoined  by  the  supreme  court  from  carrying 
on  any  business  until  such  report  shall  be  made,  and  until  the  costs 
of  such  action  shall  bo  paid.  Such  superintendent  must  within 
thirty  days  after  failure  to  make  such  report,  or  in  case  any  such 
society,  order  or  association  shall  exceed  its  powers  or  shall  conduct 
its  business  fraudulently,  or  fail  to  comply  with  any  of  the  provis- 
ions of  this  article,  give  notice  in  writing  to  the  attorney-general,  who 
must  immediately  commence  an  action  against  the  delinquent  society. 
The  annual  report  of  the  superintendent  of  insurance  shall  be  in  lieu 
of  all  other  reports  required  by  any  other  law.  Any  supreme  grand 
or  subordinate  officer,  trustee  or  agent  of  any  such  mutual  fraternal 
beneficiary  society,  order  or  association,  subject  to  any  of  the  pro- 
visions of  this  chapter,  who  shall  neglect  or  refuse  to  comply  with  such 
provisions  or  who  shall  make  in  any  report  or  statement  any  inten- 
tionally false  or  fraudulent  statement ;  or  shall  refuse  to  permit  the 
superintendent  of  insurance  or  any  examiner  duly  authorized  by 
him  for  that  purpose,  to  make  an  examination  of  its  condition  and 
business,  books,  papers  and  vouchers ;  and  any  person  who  shall  act 
within  this  state  as  supreme  grand  or  subordinate  officer,  trustee^ 
agent,  solicitor  or  collector  for  any  such  fraternal  beneficiary  society,, 
order  or  association,  which  shall  have  failed,  neglected  or  refused  to 
comply  with  or  violate  any  of  the  provisions  of  this  chapter,  or  shall 
have  failed  or  neglected  to  procure  from  the  superintendent,  the 
jDertificate  of  authority  to  transact  business  in  this  state  required  by 
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lawy  shall  forfeit  to  the  people  of  the  state  the  sam  of  one  hundred 
dollars  for  every  such  offeuse.  If  an  examintttion  of  the  condition 
and  business  of  any  such  fraternal  beneficiary  society,  order  or  asso- 
ciation transacting  business  in  this  state  shall  be  prevented  by  such 
refusal,  the  superintendent  of  insurance  shall  revoke  the  certificate 
of  authority  issued  to  such  fraternal  beneficiary  society,  order  or 
association ;  and  it  shall  thereafter  be  unlawful  for  it  to  do  business 
in  this  state  until  it  shall  have  issued  to  it  a  new  certificate  of  au« 
thority  authorizing  it  to  continue  business  in  this  stata 

§  238.  Rights  of  member^ ;  exemptions ;  notice  of  assess- 
ment.—  Membership  in  any  such  society,  order  or  association  shall 
give  to  the  member  the  right  at  any  time,  upon  the  consent  of  such 
society,  order  or  association,  in  the  manner  and  form  prescribed  by 
its  by-laws,  to  make  a  change  in  its  payee  or  payees,  beneficiary  or 
beneficiaries,  without  requiring  the  consent  of  such  payees  or  bene- 
ficiaries. All  money  or  other  benefit,  charity,  relief  or  aid  to  be 
paid,  provided  or  rendered  by  any  such  society,  order  or  association, 
whether  voluntary  or  incorporated  under  this  article  or  any  other 
law,  shall  be  exempt  from  execution,  and  shall  not  bo  liable  to  be 
seized,  taken  or  appropriated  by  any  legal  or  equitablo  process,  to 
pay  any  debt  or  hability  of  a  member,  beneficiary,  or  beneficiaries  of 
a  member.  All  notices  of  assessment  made  upon  its  lodges,  conn* 
cils,  branches  or  members,  or  any  of  them  by  any  such  society,  or- 
der or  association,  shall  truly  state  the  cause  and  purpose  of  tho 
assessment,  and  what  portion  or  amount  thereof,  if  any,  is  to  bo 
used  for  the  payment  of  other  than  beneficiary  claims. 

§  239.  Application  of  article. — All  fraternal  beneficiary  socie- 
ties, orders  or  associations,  as  defined  by  section  two  hundred  and 
thirty-three  of  this  chapter,  shall  be  subject  to  all  the  provisions  of 
this  article,  except  sections  230  to  232,  both  inclusive,  together  with 
their  members  and  beneficiaries,  and  entitled  to  all  the  rights,  privi- 
leges and  benefits  of  this  article. 

This  article  shall  not  apply  to  any  corporation,  society  or  associa- 
tion carrying  on  the  business  of  life,  health,  causalty  or  accident  in- 
surance for  profit  or  gain,  but  it  shall  only  apply  to  fraternal  bene- 
ficiary societies,  orders  or  associations  as  defined  in  this  article.  This 
article  shall  not  affect  any  subordinate  lodge  or  branch  of  any  such 
fraternal  beneficiary  society,  order  or  association,  except  as  provided 
in  section  23^,  nor  apply  to  the  grand  or  subordinate  lodges  of  the 
Independent  Order  of  Odd  Fellows,  as  they  now  exist,  or  any  grand 
or  subordinate  lodge  or  other  body  of  Free  and  Accepted  Masons^ 
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Dor  to  the  grand  or  any  subordinate  lodge  of  the  Knights  of  Pjthia% 
ttLdasive  of  the  endowment  rank. 


ARTICLE  VIIL 
Corporations  for  Insurance  of  Domestic  Animals. 

8B0TIOn250.  Incorporation. 

251.  Annual  meeting ;  election  of  directors. 

252.  Annual  report. 

258.  Examinations ;  when  corporation  may  be  restrained  from  doing  busi- 
ness. * 
254.  Assessments. 

'  §  250.  Incorporation. — ^Nine  or  more  persons  may  become  a  co^ 
poration  for  the  purposes  of  insuring  the  lives  of  domestic  animals^ 
upon  the  co-operative  or  assessment  plan  of  insurance,  by  making, 
acknowledging  and  filing  in  the  office  of  the  superintendent  of  in- 
surance, a  declaration  stating  then*  intention  to  form  such  corpora- 
tion; the  name  by  which  it  shall  be  known;  the  place  where  its 
office  shall  be  located  within  this  state ;  its  particular  business  and 
objects ;  its  duration,  not  to  exceed  thirty  years ;  tlie  number  of  its 
directors,  not  less  than  five  nor  more  than  thirteen,  who  shall  man- 
age its  affairs,  and  the  names  and  post-office  addresses  of  the  direct* 
ors  for  tlie  first  year  of  its  existence,  with  a  sworn  statement  by  two 
or  more  of  such  persons,  that  at  least  fifty  persons  eligible  to  mem* 
bership  have  applied  in  good  faith,  in  writing,  for  membership  and 
insurance  in  such  corporation,  to  the  amount  of  at  least  ten  thousand 
dollars,  and  have  severally  in  good  faith  paid  in  in  cash  the  regular 
premiums  therefor,  and  admission  or  membership  fees  in  accordance 
with  the  by-laws  of  such  corporation.  If  the  requirements  of  this 
chapter  have  been  complied  with,  the  superintendent  shall  file  such 
declaration,  statement  and  certificate,  and  cause  the  same  to  be  re« 
corded  in  a  book  to  be  kept  for  that  purpose,  and  shall  deliver  to 
such  corporation  a  certified  copy  of  the  papers  so  filed  and  recorded, 
with  his  license  to  the  corporation  to  engage  in  the  business  proposed 
in  such  declaration.  Upon  such  certified  copy  and  license  being  filed 
in  the  office  of  the  clerk  of  the  county  where  the  corporation  is  to 
be  located,  such  persons  and  those  that  may  thereafter  be  associated 
with  them,  or  their  successors,  shall  be  a  corporation  and  authorized 
to  commence  and  carry  on  such  business. 

§  251.  Annual  meeting ;  election  of  directors.  —  Every  such 
corporation  shall  hold,  within  the  county  in  which  its  office  is  located, 
a  stated  annual  meeting  of  its  members  in  such  manner  and  subject 
to  such  regulations  as  its  constitution  or  by-laws  may  provide.  Notice 
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of  such  mectlDg  of  not  less  than  five  days  shall  bo  given  in  snch 
manner  as  the  by-laws  may  direct.  The  directors  named  in  such 
declaration  shall  hold  their  office  for  one  year  and  nntil  others  are 
elected  and  qualified,  and  directors  shall  bo  annually  elected  at  such 
stated  meeting.  The  directors  shall  choose  from  their  nimibcr  a 
president  and  secretary,  and  shall  appoint  such  other  officers  as  their 
by-laws  shall  prescribe.  At  tho  stated  annual  meeting,  a  majority 
of  the  persons  entitled  to  vote  thereat  shall  not  bo  necessary  to  a 
quorum,  and  if  tho  meeting  shall  not  be  held  on  the  day  designated 
tiierefor,  it  may  be  held  on  a  subsequent  day,  in  such  manner  as  may 
be  directed  by  tho  by-laws. 

§252.  Annual  report. — Every  such  corporation  shall  annually, 
on  or  before  March  first,  make  and  file  with  the  superintendent  of 
insurance  a  report  for  the  year  ending  on  tho  thirty-first  day  of  De* 
comber  immediately  preceding,  verified  by  the  duly  authorized  offi- 
cers of  such  corporation,  which  shall  state  the  date  of  its  organiza* 
lion,  tho  number  of  certificates  or  policies  issued  during  tho  year  or 
members  admittx^d,  the  number  of  losses  paid  and  tho  amount  paid 
on  each  loss,  the  amount  received  from  each  assessment  for  tho  year, 
the  number  of  claims  for  which  assessments  have  been  made,  the 
total  amount  received  for  benefit  fund  and  the  disposition  thereof, 
the  reserve  fund,  if  any,  and  its  amount,  the  number  of  policies  or 
memberships  lapsed  during  the  year,  the  number  in  force  at  the  be- 
ginning and  tho  end  of  tho  year.  No  other  report,  and  no  deposit  of 
securities  with  the  superintendent,  shall  bo  required  of  the  corpora- 
tion. Any  corporation  refusing  or  neglecting  to  make  such  report, 
or  to  make  payment  of  any  fees  required  by  law,  may,  upon  the  suit 
of  the  attorney-general,  upon  the  recommendation  of  the  superin- 
tendeut  of  insurance,  bo  enjoined  by  the  supreme  court  from  carry- 
ing on  any  business  until  such  report  and  payment  shall  be  made  and 
the  costs  of  such  action  be  paid. 

§  253.  Examinations ;  when  corporation  may  be  restrained 
from  doing  business. —  Every  such  corporation,  together  with  its 
books,  papers  and  vouchers,  shall  be  subject  to  visitation  and  inspec- 
tion by  the  superintendent  of  insurance,  or  such  person  as  he  may 
designate.  When  on  investigation,  the  superintendent  shall  be  sat- 
isfied that  any  such  corporation  has  exceeded  its  powers,  failed  to 
comply  with  any  provision  of  law,  or  is  conducting  business  fraudu- 
lently, he  shall  report  the  facts  to  the  attorney-general ;  who,  if  he 
shall  be  of  tho  opinion  that  the  facts  require  such  action,  must  there- 
upon apply  to  the  supreme  court  at  a  special  term  thereof  within 
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tho  judicial  district  within  which  the  office  of  such  corporation  10 
located  for  an  order  requiring  its  officers  to  show  cause  at  a  time  and 
place  within  the  district  to  be  specified  in  the  order  why  it  should 
not  bo  restrained  from  continuing  to  transact  business,  and  the  court 
may  adjourn  the  hearing  thereof  from  time  to  time  not  exceeding 
sixty  days  in  all. 

Upon  the  return  of  such  order  the  corporation  may  be  heard  and 
shall  be  entitled  to  a  trial  by  jury  of  the  facts  stated  in  the  report, 
if  the  same  shall  be  traversed  and  the  corporation  shall  demand  a 
trial  by  jury,  and  to  examine  papers  and  witnesses  under  oath  in  the 
usual  mode  of  trials  of  actions.  If  the  facts  thus  reported  shall  be 
established  by  the  finding  of  tho  court  or  verdict  of  the  jury,  the 
court  may  thereupon  make  its  order  or  decree  closing  the  business 
of  the  corporation  and  appointmg  a  receiver  for  the  distribution  of 
its  assets  among  its  members,  certificate-holders,  policy-holders  and 
creditors,  or  may  make  such  other  order  as  the  interests  of  the  cor- 
poration and  the  public  may  require. 

Pending  such  trial  the  court  may,  upon  the  motion  of  the  attor- 
ney-general, grant  an  injunction  order  restraining  the  corporation  and 
its  directors  or  other  officers  from  collecting  any  debt  or  demand, 
and  from  paying  out  or  in  any  other  way  transferring  or  delivering 
to  any  person  any  money  or  property  of  the  corporation  during  the 
pendency  of  such  proceeding,  except  by  the  order  of  the  court ;  and 
may  appoint  one  or  more  temporary  receivers  of  the  property  of  the 
corporation,  with  all  the  powers  of  such  receivers;  but  no  action 
shall  be  maintained  to  restrain  or  dissolve  any  such  corporation  ex- 
cept by  the  attorney-general,  in  the  name  and  in  behalf  of  the 
people. 

§  254.  Assessments.— Each  notice  of  assessment  made  by  any 
such  corporation  upon  its  members,  or  any  of  them,  shall  truly  state 
the  cause  and  purposes  of  such  assessment  and  the  amount  paid  on 
the  last  loss  claim  paid,  the  maximum  face  value  of  the  policy  or 
certificate  upon  which  such  claim  was  paid,  and  if  not  paid  in  full, 
the  reason  therefor.  The  manner  and  mode  of  making  such  assess* 
ments  and  the  cost,  expense  and  collection  thereof  shall  be  regulated 
by  the  by-laws  of  the  corporation. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1233 

L.  1899,  ch.  690.  Ch.  88,  G.  L.  §§  260,  261. 


ARTICLE  IX. 
Town  and  County  Co-opkbative  Instjbanos  Cobpobations. 

Section  2G0.  Town  corporations  under  the  act  of  1857. 

261.  Incorporation. 

262.  Directors. 

263.  Certificate  to  be  filed. 

264.  Commencement  of  business. 

265.  Records. 

266.  Policies  of  insurance. 

267.  Contract  of  members. 

268.  Classification  of  risks;  borrowing  money;  assessments. 

269.  Notice  of  assessments. 

270.  Collection  of  unpaid  assessments. 

271.  Restriction  of  insTU*ance. 

272.  Annual   election. 

273.  Annual  statement. 

274.  Withdrawal  of  members;  new  members. 

275.  Restriction  as  to  business. 
27(5.  By-laws. 

277.  Reorganization  ot  existing  corporations. 

278.  Limitation  of  business;  extenaioD  of  territorial  limits. 

279.  Existing  town  corporation  may  extend  itself  to  enitire  counly. 
[Thus  am.  by  L.  1894,  ch.  609.    See  Stat  Const  L..  §  84,  ante,  p.  119.] 

§  260.  Town  corporations  under  the  act  of  1857. —  Corpora- 
tions formed  under  chapter  739  of  the  laws  of  1857,  and  the  acts 
amendatory  thereof,  are  continued  in  existence  according  to  the 
terms  of  such  act  and  amendatory  acts,  and  shall  be  subject  to 
the  provisions  of  such  act  and  amendatory  acts  and  not  to  the 
provisions  of  this  chapter,  notwithstanding  the  repeal  of  such 
acts. 

§  261.  Incorporation. —  Twenty-five  or  more  persons  residing 
in  one  or  more  adjoining  towns,  or  in  any  county  or  in  one  or 
more  adjoining  counties,  not  exceeding  five  but  not  including 
the  persons  residing  within  said  town  or  towns,  county  or 
counties,  and  within  the  limits  of  an  incorporated  city  of  more 
than  six  hundred  thousand  inhabitants,  who  collectively  own 
property  of  the  value  of  fifty  thousand  dollars  or  over,  may  be- 
come a  coriK)ration  for  either  of  the  following  purposes: 

1.  For  the  purpose  of  co-operative  insurance  against  loss  or 
damage  by  fire  or  lightning. 
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2.  For  the  purpose  of  preventing  the  lai'ceny  of  domestic 
animals,  horses,  wagons,  sleighs,  harnesses  and  robes,  or  for 
the  purpose  of  mutual  insurance  of  such  property  against  loss 
or  damage  by  larceny,  or  any  loss  or  expense  incurred  in  recov- 
ering the  same  when  stolen,  or  in  the  apprehension  of  the 
thief  or  thieves,  or  for  all  of  the  purposes  named  in  this  sub- 
division; by  making  and  acknowledging  a  certificate,  setting 
forth  their  intention  to  form  such  corporation,  the  county  or 
counties,  or  the  town  or  towns,  in  which  it  intends  to  do  busi- 
ness, its  corporate  name,  which  shall  embrace  in  cases  where 
the  association  includes  one  or  more  counties,  the  name  of  the 
county  in  which  the  business  oflBce  of  said  company  is  located, 
and  in  cases  where  the  association  includes  one  or  more  towns, 
the  name  of  town  or  towns,  in  which  its  office  is  to  be 
located.  Every  person  insured  in  such  corporation  who  shall 
sign  an  application  for  insurance  as  required  by  the  certificate 
of  incorporation,  or  the  by-laws  of  the  corporation,  shall  thereby 
become  a  member  thereof.  [Thus  am.  by  L.  1893,,  ch.  687; 
L.  1894,  ch.  609.] 

§  262.  Directors. —  Every  such  corporation,  if  a  town  corpora- 
tion, shall  have  not  less  than  five  directors,  and  if  a  county  cor- 
poration, not  less  than  eleven,  to  be  chosen  from  the  members 
of  the  corporation,  who  shall  manage  its  affairs  and  shall  hold 
office  for  one  year,  and  such  longer  term  not  exceeding  four 
years  as  the  by-laws  of  the  corporation  may  prescribe,  and  until 
others  are  elected  and  qualified.  They  may  be  divided  into 
classes  and  a  portion  only  elected  each  year.  They  shall  choose 
by  ballot  from  their  number  a  president,  secretary,  and  such 
other  officers  as  their  by-laws  shall  prescribe,  who  shall  hold 
their  offices  for  not  less  than  one  nor  more  than  four  years,  as 
may  be  prescribed  in  such  by-laws.  The  board  of  directors  shall 
exercise  the  corporate  powers  and  transact  the  business  of  the 
corporation  in  accordance  with  its  by-laws.  The  by-laws  shall 
prescribe  the  number  of  directors  to  constitute  a  quorum,  and 
may  provide  for  an  executive  committee  for  such  purposes  as 
may  be  necessary,  and  may  require  officers  to  give  such  bonds 
as  the  needs  of  the  corporation  may  require.  The  board  of 
directors  may  by  resolution  duly  passed  at  any  regular  meeting, 
remove  the  office  of  the  corporation  to  any  other  town  within 
the  county  or  counties  where  it  is  organized,  if  a  county  corpora- 
tion ;  to  any  other  town  in  which  it  is  authorized  to  make  insur- 
ance, if  a  town  corporation.    Such  removal  shall  not  be  made 
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until  the  expiration  of  fire  days  after  tlie  passage  of  such  resolu- 
tion and  the  filing  of  a  copy  of  the  same  in  the  office  of  the 
secretary  of  state. 

§  263.  Certificate  to  be  filed. —  The  directors,  before  doing  any 
business  of  insurance,  shall  prepare  a  statement  showing  the 
names  of  the  persons  comprising  the  proposed  corporation,  the 
amount  of  proposed  'insurance  to  each,  'the  name  of  the  corpora- 
tion, a  copy  of  its  certificate  of  incorporation  and  by-laws,  the 
names  of  the  county  or  counties,  town  or  towns  in  which  it  pro- 
poses to  do  business,  the  names  of  its  directors  and  officers,  with 
their  post-office  addresses,  the  place  where  the  principal  office 
fcwr  the  transaction  of  its  business  shall  be  located,  and  the  mode 
in  which  its  business  is  to  be  conducted,  and  file  a  copy  thereof, 
signed  by  such  officers  and  directors,  in  the  office  of  the  clerk  of 
each  county  in  which  it  proposcb  to  do  business,  if  a  county  cor- 
poration, and  in  the  office  of  the  clerk  of  each  town  where  it 
proposes  to  do  business,  if  a  town  cwporation,  and  in  the  office 
of  the  secretary  of  state, 

§  264.  Commencement  of  business.—  The  persons  signing  such 
certificate,  after  having  filed  the  statement  prescribed  in  the  pre- 
ceding seetion,  may  open  books  to  receive  prox>ositions  and  enter 
into  agreements  in  'the  manner  authorized  by  this  article,  but 
the  corporation  shall  not  do  •any  business  of  insurance,  or  issue 
any  policy  until  bona  fide  agreements  have  been  entered  into 
for  the  insurance  of  property  of  an  amount  not  less  than  one 
hundred  thousand  dollars  for  each  county  embraced  within  the 
territory  in  which  it  proposes  to  do  business,  if  a  county  corpora- 
tion, and  of  fifty  thousand  dollars,  if  a  town  corporation. 

§  265.  Records. —  The  directors  iDf  every  such  corporation  shall 
procure  proper  books  in  which  the  secretary  shall  keep  a  perfect 
record  of  all  transactions  of  the  corporation  and  of  the  board  of 
directors,  which  shall  ^ow  at  all  times  fully  and  truly  the  con- 
dition, affairs  and  business  of  the  corporation,  and  which  shall 
be  open  for  the  inspection  of  every  member  of  the  corporation 
every  day  from  nine  o'clock  in  the  forenoon  to  four  o'clock  in 
the  afternoon,  Sundays  and  legal  holidays  excepted. 

§  266.  Policies  of  insurance. —  The  directors  of  every  such 
corporation  may  issue  policies  of  insurance  signed  by  their 
president  and  secretary,  agreeing  in  the  name  of  the  corporation, 
if  formed  for  the  purpose  specified  in  the  first  subdivision  of 
section  two  hundred  and  sixty-one,  to  pay  all  damages  not 
exceeding  the  amount  insured  which  shall  not  be  more  than 
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seven  thousand  dollars  in  any  one  risk,  done  to  dwelling-houses, 
barns  and  their  contents,  hophouses  and  the  hops  and  fixtures 
therein,  cheese  factories  and  their  contents  and  creameries  and 
their  contents,  school  buildings  and  their  contents,  and  other 
property  not  more  hazardous,  in  cities  and  villages,  separated 
from  any  other  risk  of  said  company  such  distance  as  the 
by-laws  of  said  corporation  may  prescribe,  and  their  contents 
and  live  stock  owned  on  the  premises,  caused  by  fire  or  light- 
ning, during  the  time  mentioned  in  the  policy,  which  shall 
not  be  less  than  three  months  or  more  than  five  years;  or  if 
formed  for  the  purpose  specified  in  subdivision  two  of  section 
two  hundred  and  sixty-one,  agreeing  to  pay  all  damages  and 
expenses  which  may  be  sustained  or  incurred  by  the  holder 
thereof  from  the  larceny  of  domestic  animals  belonging  to  him 
or  in  his  possession,  and  in  the  recovery  thereof  and  in  the 
apprehension  of  the  thief  or  thieves,  or  in  the  prevention  of 
the  larceny  of  such  animals  or  of  horses,  wagons,  sleighs,  har- 
nesses and  robes,  which  shall  not  be  more  than  five  hundred 
dollars  in  any  one  case.  Every  corporation  may  issue  more  than 
one  policy  in  the  case  of  fire  insurance  to  one  person,  firm  or 
corporation  having  separate  or  detached  buildings,  which  it  is 
not  prohibited  from  insuring  by  this  article  or  its  by-laws* 
Every  policy  issued  shall  have  attached  thereto  a  printed  copy 
of  the  by-laws  and  regulations  .of  the  corporation.  Every  cor- 
poration transacting  the  business  of  town  and  county  co-opera- 
tive insurance  as  provided  for  by  this  article,  is  hereby  exempted 
from  the  provisions  of  section  one  hundred  and  twenty-one  of 
this  chapter.  [Thus  am.  by  L.  1893,  ch.  687;  L.  1894,  chs.  609, 
616;  L.  1895,  ch.  585,  taking  effect  May  9,  1895.] 

§  267.  Contract  of  members. —  Every  person  insured  in  and 
by  any  such  corporation  shall  give  his  undertaking  in  such 
form  as  the  corporation  may  prescribe,  to  pay  his  pro  rata 
share  to  the  corporation  of  all  losses  or  damages  sustained  by 
any  member  thereof  from  any  cause  specified  in  the  policy, 
which  undertaking  shall  be  filed  by  the  secretary  in  the  office 
of  the  corporation.  He  shall  also  pay  such  reasonable  sum 
for  policies  and  expenses,  and  within  such  time  as  may  be 
required  by  the  by-laws.  Every  policy  holder  sustaining  a  loss 
or  damage  from  any  cause  specified  in  the  policy  shall  imme^ 
diately  notify  the  president  or  secretary  of  the  corporation  of 
such  loss  or  damage,  and  the  officers  of  the  corporation  shall 
at  onoe  proceed  to  ascertain  and  adjust  such  loss  or  damage 
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in  the  manner  provided  by  the  charter  and  by-laws  and  the 
provisions  of  this  article. 

§  268.  Classification  of  risks;  borrowing  money;  assess- 
ments.—  Every  such  corporation  may,  if  a  fire  insurance  cor- 
poration, classify  the  property  or  buildings  insured  therein  at 
the  time  of  insurance  and  issue  policies  under  different  rates 
according  to  the  risk  from  fire,  to  which  they  may  be  subject. 
In  the  case  of  any  corporation  formed  under  this  article  or 
any  act  repealed  by  this  chapter  for  the  formation  of  town 
and  county  co-operative  insurance  corporations,  if  the  amount 
of  any  loss  or  damage  ascertained  exceeds  in  amount  the  cash 
on  hand  of  the  corporation,  such  of  its  officers  as  may  be  author- 
ized by  the  by-laws  to  do  so,  shall  convene  the  directors  or 
executive  committee,  who  may  borrow  money  on  the  credit 
of  the  corporation  sufficient  to  pay  the  loss,  or  make  an  assess- 
ment upon  all  the  property  insured,  pro  rata,  according  to  its 
classification  or  according  to  the  amount  insured,  as  may  be 
provided  in  the  by-laws,  sufficient  to  pay  What  the  cash  in 
hand  falls  short  of  paying,  or  for  the  whole  loss  or  damages, 
as  the  directors  or  executive  committee  may  decide  to  be  for 
the  best  interests  of  the  corporation.  If  the  directors  or  execu- 
tive committee  deem  it  to  be  for  the  interests  of  the  corporation, 
they  may  make  an  estimate  of  such  sums  as  in  their  judgment 
will  be  necessary  to  pay  all  losses,  damages  and  expenses  for 
the  current  year  and  supply  any  deficiency  in  the  preceding 
year,  and  proceed  to  assess,  levy  and  collect  the  same  of  the 
members  of  the  corporation,  at  such  times  as  in  their  discretion 
will  be  most  advantageous  'to  the  corporation.  Such  assess- 
ment shall  be  made  pro  rata  upon  all  the  property  at  such 
time  insured,  according  to  its  classification  or  according  to*  the 
amount  insured,  sufficient  to  pay  the  amount  so  estimated. 
Not  more  than  one  such  general  assessment  shall  be  made  in 
any  one  year,  nor  shall  any  such  assessment  be  made  if  more 
than  ten  per  cent  of  any  previous  assessment  shall  be  in  the 
treasury  of  the  corporation  and  not  required  for  losses  actually 
suffered.  No  assessment  shall  be  invalid  because  made  in  whole 
or  in  part  for  the  purpose  of  paying  any  money  borrowed  by 
the  directors  or  executive  committee,  which  has  been  used  in 
the  payment  of  any  claim  for  loss  or  damage  against  the 
corporation. 

§  269.  Notice  of  assessments.— The  secretary  shall  within 
thirty  days  after  the  assessment  has  been  made,  notify  every 
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member  of  the  corporation  bj  written  or  printed  notice  signed 
by  him,  that  an  assessment  has  been  made  and  the  amount 
due  from  him  as  his  share  of  the  loss  or  damage,  or  his  share 
of  the  general  assessment  for  the  current  year  as  determined 
by  the  directors  or  executive  committee,  and  the  time  when, 
and  to  whom,  such  amount  must  be  paid.  Such  time  shall  not 
be  less  than  thirty  days  nor  more  than  sixty  days  from  the 
service  of  the  notice,  which  may  be  served  personally  or  by 
mail,  and  if  by  mail,  service  shall  be  deemed  complete  when 
deposited  in  the  post-office  at  the  place  where  the  principal 
office  of  the  corporation  is  located,  directed  to  each  member 
at  his  place  of  residence  or  business  and  postage  prepaid.  The 
expense  and  cost  of  collection  of  the  assessment  shall  be  regu- 
lated by  the  by-laws. 

§  270.  Collection  of  unpaid  assessments. — An  action  may  be 
brought  by  the  corporation  against  any  member  thereof  to 
recover  all  assessments  which  he  may  neglect  or  refuse  to  pay 
made  upon  him  under  the  provisions  ot  this  article  or  the 
by-laws  of  the  corporation.  If  the  corporation  is  compelled  to 
bring  any  such  action  in  order  to  collect  any  such  assessment, 
it  may  recover  the  amount  so  assessed  with  fifty  per  cent 
thereof  to  be  added  thereto  in  addition  to  lawful  interest,  as 
a  penalty  for  such  neglect  and  refusal  to  pay  within  the  time 
required.  Any  member  who  neglects  or  refuses  to  pay  his 
assessment,  may  for  such  reason,  or  for  any  other  reason  satis- 
factory to  the  directors  or  executive  committee,  be  excluded 
by  a  majority  of  the  directors  or  executive  ccwnmittee,  as  the 
by-laws  may  prescribe,  from  the  Corporation,  and  when  thus 
excluded,  the  secretary  shall  cancel  or  withdraw  his  policy  or 
policies  which  shall  prevent  him  recovering  for  any  loss  or  dam- 
age sustained  after  such  exclusion.  Such  member  shall  remain 
liable  for  the  payment  of  any  assessment  made  prior  to  his 
exclusion  and  for  the  penalty  above  provided,  in  case  an  action 
has  been  or  shall  be  brought  against  him  therefor.  The  officers 
of  every  such  corporation  shall  proceed  to  collect  all  assessments 
within  thirty  days  after  the  expiration  of  the  notice  to  pay 
the  same,  and  neglect  or  refusal  on  their  part  to  endeavor  to 
collect  such  assessments  or  to  perform  any  of  the  duties  im- 
posed by  this  article,  shall  render  them  liable  individually  for 
the  amount  lost  to  any  person  who  loses  by  their  neglect  or 
refusal,  and  an  action  may  be  maintained  by  such  person  against 
such  officers  to  collect  such  amount.    If  any  member  of  the 
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corporation  shall  be  excluded  therefrom  as  herein  provided  and 
the  policy  issued  to  him  canceled,  the  secretary  shall  forthwith 
enter  such  cancellation  and  the  date  thereof  on  the  record  of 
policies  kept  in  the  oflQce  of  the  corporation  and  serve  notice 
of  such  canc^llation  on  the  men>ber  so  excluded  either  per- 
sonally or  by  mail;  pnd  if  by  mail  the  postage  thereon  shall  be 
prepaid,  and  it  shall  be  directed  to  such  member  at  his  post-office 
address  named  in  his  application  for  insurance,  and  from  and 
after  personal  service  of  such  notice,  or  five  days  after  mailing 
such  notice  as  herein  required,  such  policy  shall  be  canceled  and 
all  liability  of  the  corporation  by  virtue  thereof  shall  cease 
and  determine;  but  the  owner  of  the  policy  shall  be  entitled 
to  the  repayment  of  an  equitable  portion  of  all  unearned  money 
to  which  he  has  contributed. 

§  271.  Restriction  of  insurance. —  No  corporation  formed  for 
the  purpose  specified  in  subdivision  one  of  section  two  hundred 
and  sixty-one  shall  insure  any  buildings  or  property  out  of  the 
limits  of  the  territory  comprised  in  its  certificate  of  incorpora- 
tion, except  when  a  member  of  a  corporation,  who  has  a  farm 
extending  beyond  the  line  of  such  limits  on  which  he  resides, 
has  buildings  or  property  on  that  part  beyond  such  line,  in 
which  case  such  buildings  and  their  contents  may  be  insured 
with  his  other  buildings;  nor  shall  any  such  corporation  insure 
any  property  other  than  dwelling-houses,  barns  and  their  con- 
tents and  live  stock  owned  on  such  property,  other  property 
not  more  hazardous,  buildings  not  more  hazardous  in  cities  and 
villages,  separated  from  any  other  risk  of  said  company,  such 
distance  asr  the  by-laws  of  the  corx)oration  may  prescribe,  and 
their  contents  and  live  stock  owned  on  such  premises.  No 
company  organized  under  this  article  shall  insure  any  buildings 
or  property  within  the  limits  of  a  city  containing  at  the  time 
of  the  incorporation  of  such  company  more  than  six  hundred 
thousand  inhabitants  nor  shall  any  company  hereafter  organized 
under  this  article  insure  any  buildings  or  property  within  the 
limits  of  a  city  having  more  than  six  hundred  thousand  inhab- 
itants.   [Thus  am.  L.  1893,  ch.  687;  L.  1894,  ch.  609.] 

§  272.  Annual  eJ'^rtion. —  The  directors  of  every  corporation 
formed  under  this  article,  or  under  any  similar  act  repealed  by 
this  chapter,  shall  be  chosen  by  ballot  at  the  annual  meeting  of 
the  corporation,  which  shall  be  held  on  the  second  Tuesday  of 
January  in  each  year  unless  some  other  day  be  designated  by 
the  by-laws  of  the  corporation.    At  such  meeting  every  person 
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insured  shall  hare  one  Tote  and  shall  be  entitled  to  Tote  by 
proxy  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  by-laws,  unless  prohibited  by  such  by-laws. 

§  273.  Annual  statement. —  The  president  and  secretary  of 
every  such  corporation  shall  make  a  statement  under  oath, 
showing  the  condition  of  the  corporation  on  the  thirty-first  day 
of  December  of  each  year,  which  shall  contain  the  amount  and 
kind  of  property  insured,  the  number  of.  policies  issued  from  the 
time  of  the  organization  of  the  corporation  up  to  the  time  of 
making  the  statement,  the  number  issued  during  the  year  last 
past,  the  amount  of  insurance  accepted  and  amount  withdrawn, 
expired  and  canceled  during  the  year,  the  whole  amount  of 
insurance  in  force  on  December  thirty-first,  the  amount  of 
moneys  received  by  the  corporation  during  the  year,  the  amount 
of  disbursements,  specifying  the  amount  paid  for  fees,  salaries 
and  commissions,  and  all  other  matters  of  interest  to  the  cor- 
poration or  members  thereof,  which  statement,  or  a  certified 
copy  thereof,  shall  be  filed  in  the  town  clerk's  office  of  the  town 
where  the  office  of  the  corporation  is  located,  if  a  town  insurance 
corporation,  and  in  the  clerk's  office  of  each  county  comprised 
within  the  territorial  limits  of  the  corporation,  if  a  county  cor- 
poration, and  with  the  secretary  of  state,  on  or  before  the  first 
da}'  of  February  next  following.  No  such  corporation  shall 
be  required  to  make  any  report  or  statement,  nor  perform  any 
requirement  not  contained  in  this  article  or  in  the  by-laws  of 
the  corporation. 

§  274.  Withdrawal  of  members;  new  members. —  Any  mem- 
ber of  any  such  corporation  may  withdraw  therefrom  at  any 
time  by  ten  days'  notice  in  writing  to  the  secretary  and  paying 
his  share  of  all  claims  existing  against  the  corporation,  and 
surrendering  his  policy  or  policies.  Memb^s  may  be  admitted 
who  reside  or  own  property  within  the  territorial  limits  of  the 
coi'poration,  upon  the  same  terms  and  conditions  as  the  original 
members,  subject  to  the  by-laws  of  the  corporation.  Non-residents 
who  own  property  which  may  be  insured  in  any  such  corpora- 
tion may  become  members  for  the  purpose  of  having  such  prop- 
erty insured,  and  shall  have  all  the  rights  and  privileges  of  the 
corporation  and  be  accountable  as  other  members,  but  shall  not 
be  eligible  to  hold  office  in  the  corporation. 

?  275.  Restrictions  as  to  business. —  No  corporation  shall 
be  formed  under  this  article  for  the  purpose  of  transacting  the 
business  of  insurance  not  specified  in  either  subdivision  one  Q^ 
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two  of  section  261,  and  no  such  corporation  shall  be  formed  for 
the  purpose  of  transacting  the  business  specified  in  both  sub- 
divisions or  partly  in  both,  and  no  such  corporation  shall  insure 
against  any  losses  except  such  as  are  specified  in  the  sub- 
division under  which  it  is  incorporated  for  the  purpose  of  making 
insurances. 

.^  276.  By-laws. —  Every  such  corporation  may  make  and 
enforce  such  by-laws  not  inconsistent  with  law  for  its  regulation 
as  may  be  prescribed  by  a  vote  of  two-thirds  of  its  directors  at 
any  meeting  thereof.  Amendments  may  be  made  to  such 
bylaws  by  a  like  vote  of  the  directors  at  any  regular  meeting 
thereof,  if  presented  to  the  president  at  least  three  months  pre- 
vious to  the  meeting.  The  by-laws  may  also  provide  for  the 
number,  kind  and  compensation  of  its  officers  and  the  security 
to  be  given  by  any  officer,  and  may  designate  the  amount  of 
money  that  may  be  kept  on  hand,  the  manner  of  disbursing  the 
same^  and  make  provision^  for  boo^  of  record  of  the  transac- 
tions of  the  corporation. 

§  277.  Reorganization  of  existing  corporation. —  Any  cor- 
poration already  doing  a  business  of  insurance  upon  the 
principles  prescribed  in  this  article  may  become  organized  here- 
under and  possess  all  the  powers  and  be  subject  to  the  restric- 
tions and  regulations  required  hereip  upon  filing  a  statement  of 
its  condition  at  the  time  containing  the  requirements  of  section 
263,  in  the  offices  specified  in  such  section.  Thereafter  such  cor- 
poration shall  be  subject  to  the  provisions  of  this  article,  and 
the  policies  theretofore  issued  by  it  shall  be  as  valid,  and  the 
rights  and  powers  of  the  officers  and  members  shall  be  the  same 
in  all  respects  as  if  it  had  been  originally  organized  under  this 
article. 

§  278.  Limitation  of  business;  extension  of  territorial  limits. 
—  No  corporation  formed  under  the  provisions  of  this 
article,  or  any  such  corporation  formed  under  any  similar  act 
repealed  by  this  chapter,  shall  transact  business  in  more  than 
five  counties,  which  shall  be  designated  in  the  certificate  of 
incorporation.  Any  such  corporation  organized  and  doing  busi- 
ness under  the  provisions  of  any  act  repealed  by  this  chapter, 
or  which  may  be  hereafter  organized  and  do  business  under  the 
provisions  of  this  article,  in  one  county  or  two  or  more  adjoining 
counties,  may  extend  its  business  into  any  number  of 
156 
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counties,  not  exceeding  five  in  all,  by  filing  in  tb* 
office  of  the  clerk  of  such  adjoining  -county  or  counties 
a  duly  certified  copy  of  the  certificate  and  statement 
filed  in  the  office  of  the  secretary  of  state  under  the  pro- 
visions of  section  263,  and  filing  in  the  office  of  the  secretary  of 
state  and  of  the  county  clerk  of  each  county  comprised  in  its  terri- 
torial limits,  a  certifi«ate  signed  by  at  least  two-thirds  of  its 
directors,  stating  the  counties  in  which  such  corporation  pro- 
poses to  do  business;  and  upon  filing  such  certificates  and 
certified  copies  as  herein  provided,  any  such  corporation  shall 
possess  all  the  business  and  corporate  powers,  rights  and  privi- 
leges in  the  counties  named  in  such  certificate  not  exceeding 
five,  and  be  subject  to  the  same  liabilities,  as  if  originally 
organized  under  a  certificate  specifying  the  same  counties  as 
the  territorial  limits  of  such  corporation.  [Thtcs  am.  by  Z.  1S98 
ch.  687.] 

§  279.  Existing  town  corporation  may  extend  itself  to 
entire  county. — Any  such  corporation  already  organized  as  a 
town  corporation  and  doing  a  business  of  insurance  upon  the 
principles  prescribed  in  this  article  in  one  or  more  towns  in 
any  county,  may  extend  its  business  to  the  entire  county,  by 
filing  in  the  office  of  the  clerk  of  such  county  a  duly  certified 
copy  of  the  certificate  and  statement  filed  in  the  office  of  the 
secretary  of  state  under  the  provisions  of  section  263  of  this 
article,  and  also  filing  in  the  office  of  the  secretary  of  state  a 
certificate  signed  by  at  least  two-thirds  of  the  directors  of  the 
corporation,  stating  that  the  county  in  which  corporation  in- 
tends to  do  business,  and  the  name  of  such  corporation  which 
shall  include  the  name  of  such  county;  and.  upon  filing  such 
certificate  and  certified  copies  as  herein  provided,  any  such 
corporation  shall  possess  all  the  business  and  corporate  powers, 
rights  and  privileges  in  the  county  named  in  the  certificate 
and  be  subject  to  the  same  liabilities  as  if  originally  organized 
under  a  certificate  specifying  such  county  as  its  territorial  limits. 
Policies  theretofore  issued  by  any  such  town  corporation  shall 
be  deemed  to  hava  been  issued  by  such  corporation  as  reor- 
ganized, and  shall  be  valid  and  enforced  in  the  same  manner 
in  all  respects  as  if  they  had  been  originally  issued  by  such 
town  corporation,  and  the  board  of  directors  of  such  town  cor- 
poration in  office  at  the  time  of  the  reorganization  of  such 
corporation  as  herein  provided,  shall  be  the  directors  of  such 
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corporation  until  the  second  Tuesday  of  January  next  after 
such  reorganization,  at  which  time  a  new  board  of  directors 
shall  be  chosen  as  provided  in  this  article. 

ARTICLE  X. 

MiSOBLLAKEOUS   PBOYIBIONS. 

Section  290.  Laws  repealed. 

291.  Saving  clause. 

292.  Construction. 

293.  ,When  to  ta&e  effect 

§  290*  Laws  repealed. —  Of  the  laws  enumerated  in  the  sched- 
ule hereto  annexed,  that  portion  specified  in  the  last  column 
is  repealed.  Such  repeal  sjiiall  not  revive  a,  law  repealed  by 
any  law  hereby  repealed,  but  shall  include  all  laws  amendatory 
of  the  laws  hereby  repealed. 

§  291.  Saving:  clause.* —  The  repeal  of  a  law,  or  any  part  of 
it  specified  in  the  annexed  schedule,  shall  not  affect  or  impair 
any  act  done,  or  right  accruing,  or  acquired,  or  penalty,  for- 
feiture or  punishment  incurred  prior  to  October  1,  1892,  under 
or  by  virtue  of  the  laws  so  repealed,  but  the  same  may  be 
enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and 
to  the  same  extent  as  if  such  laws  had  not  been  repealed;  and 
all  actions  or  proceedings,  civil  or  criminal,  commenced  under 
or  by  virtue  of  the  laws  so  repealed  and  pending,  September 
30,  1892,  may  be  prosecuted  and  defended  to  final  effect  in  the 
same  manner  as  they  might  under  the  laws  then  existing,  unless 
it  shall  be  otherwise  specially  provided  by  law. 

§  292.  Construction. —  The  provisions  of  this  chapter  so  far 
as  they  are  substantially  the  same  as  those  of  laws  existing 
on  September  30,  1892,  shall  be  construed  as  a  continuation 
of  such  laws,  modified  or  amended,  according  to  the  language 
employed  in  this  chapter  and  not  as  new  enactments,  and  shall 
be  applicable  to  all  corporations  formed  under  laws  repealed 
by  this  chapter.  References  in  laws  not  repealed  to  provisions ' 
of  law  incorporated  into  this  chapter  and  repealed,  shall  be 
construed  as  applying  to  the  provisions  so  incorporated.  Nothing 
in  this  chapter  shall  be  construed  to  amend  or  repeal  any  pro- 
vision of  the  Penal  or  Criminal  Code. 

§  293.  When  to  take  effect.—  This  chapter  shall  take  effect 
on  October  1,  1892. 

*  Similar  and  other  saving  clauses,  Stat.  Const.  L.,  K  81-3,  ante,  pp.  117-10. 
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Schedule  of  Laws  Espbaled. 

Revised  Statutes. .  Part  I,  ch.  XX,  title  XXI. .     All. 

LAWS  OF  Chapter  Sections 

1840 287 All. 

1848 205 All. 

1849 178 All. 

1849 308 All. 

1851 95 All. 

1851 188 All. 

1852 123 \  All. 

1853 463. All. 

1853 466 All. 

.  1853 528 All. 

1853 551 All. 

1854 224, All. 

1854 369 .>! .  All. 

1855 73. .:.......... .  All. 

1855 292 All. 

1857 28 All. 

1857 38 All. 

1857 469 All. 

1857 548 All. 

1858 255 All. 

1859 168 All. 

1859 263 All. 

1859 366 All. 

1860. 328 All. 

1861 92 All. 

1861 326 All. 

1861 334 All. 

1862 6 All. 

1862 300 All. 

.  1862 367 All. 

1862 412 All. 

1863 242 All. 

1864 425 All. 

1864 563 All. 

1865 199 All. 

1865. 328 All. 

1865 694 All. 

1866 298 All. 

1866 514 All. 
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LA.W8  OF  Chapter  Sections. 

1866 525 All. 

1866 577 All. 

1860 7S5 All. 

1866 823 All. 

1866 843 All. 

1867 91 All. 

1867 442 All. 

1867 574 All. 

1867 708 All. 

1867 709 All. 

1868 118 All, 

1868 318... All. 

1868 482 All. 

1868 623 All. 

1868 731 All. 

1868 732 All. 

1869 404 All. 

1869 6.34 All, 

1869 829 All. 

1869 902 All. 

1870 476 All. 

1871 608 All. 

1871 709 All. 

1871 888 All. 

1872 100 All. 

1873 593 All. 

1873 688 All. 

1873 849 All. 

1872 851 All, 

1874 189 All. 

1874 331 All. 

1875 60 All. 

1875 170 : All, 

1875 208 All. 

1875 423 All. 

1875 465 All. 

1875 555 All. 

1876 341 All. 

1876 857 All. 

1876 359 All. 

1877 183 All. 
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LAWS  OF  Chapter  Section*. 

1877 209 All. 

1877 211 All: 

1877 229 All. 

1877 241 All. 

1877 321 All. 

1877 423 All. 

1877 439 AIL 

1878 98 All. 

1878 138 All. 

1878 282 All. 

1878 337 All. 

1879 153 All. 

1879 161 All. 

1879 347 All, 

1879 483 All. 

1879 489 All. 

1879 490 All. 

1880 22 All. 

1880 110 All. 

1880 168 All.  • 

1880 222 All. 

1880 427 All. 

1880 428 All. 

1880 452 All. 

1881 434 All. 

1881 471 All. 

1881 484 All. 

1881 486 All. 

^881 560 All. 

1881 583 All. 

1881 600 All. 

1881 628 All. 

1881 671 All. 

1882 218 All. 

1882 2.35 All. 

1882 243 All. 

1882 371 All. 

1883 175 All. 

1883.... 455 All. 

1884...! 95 All. 

1884 116 All. 
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LAWS  OF  Chapter 

1884 341 All. 

1884 346 All. 

1884 353 §2. 

1885 113 All. 

1885 276 All. 

1885 327 All. 

1885 401 All. 

1885 538 All. 

1886 207 All. 

1886 394 All. 

1886 436 All. 

1886 488 All. 

1886 573 All. 

1886 604 All. 

1886 611 All. 

1886 612 All. 

1887 144 All. 

1887 167 All. 

1887 285 All. 

1887 328 All. 

1887 429 All. 

1887 481 AIL 

1887 520 AU. 

1887 610 All. 

1887 650 All. 

1888 511 All. 

1888 517 All. 

1889 184 All. 

1889 282 All. 

1889 338 All  except  §2. 

1889 424 All. 

1889 454...., All. 

1889 520.....' All. 

1889 566 All. 

1890 302 All. 

1890 400 All. 

1890 401 All. 

1890 402 All. 

1890 406 All. 

1890 552. All. 

1891 80 All. 
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THE  RAILROAD  LAW, 

As  amended  to  the  commencement  of  the  session  of  1896. 

L.  1800,  Ch.  666— An  act  in  relation  to  railroads  constituting  chapter 
thirty-nind  of  the  general  laws. 

[Became  a  law  June  7,  1800,  taking  effect  May  1,  1801.] 

CHAPTER  XXXrS  OF  THE  GENERAL  LAWS. 

Thb  Railboad  Law. 

Article        I.  Organisation;  general  powers;  location  (H  1 2X). 
II.  Construction;  operation;  management  (H  30-59). 
ni.  Consolidation;  lease;  sale;  reorganization  ($$  70-84). 
IV.  Street  surface  raihroads  ($$   90-110). 

V.  Othen-aihxwds  In  cities  and  counties  (§§  120-142). 
YI.  Board  of  railroad  commissioners  ({f  150-171). 

ARTICLE  L 

OBQANIZATIOir,  GlHBBAL  PoWBB8|  LOOATIOV. 

Section  1.  Short  tiUe. 

2.  Inc<M:poration. 

3.  Supplemental  certificate. 

4.  Additional  powers  conferred: 

1.  Entry  upon  lands  for  purpose  of  survey. 

2.  Acquisition  of  real  property. 

3.  Construction  of  road. 

4.  Intersection  of  streams,  highways,  plank-roads,  tCElipikes 

and  canals. 

5.  Intersection  of  other  railroada 

6.  Buildings  and  stations. 

7.  Transportation  of  persons  and  property. 

8.  Time  and  manner  of  transportation. 

9.  Purchase  of  lands  and  stock  in  other  states. 

10.  [Borrowing  money,  issuing  bonds  and  m<Mrt|gage0.] 
6.  When  corporate  powers  to  cease. 

6.  Location  of  route. 

7.  Acquisition  of  title  to  real  property. 

8.  Railroads  through  public  lands. 

9.  Railroads  through  Indian  lands. 

10.  Railroads  through  Chautauqua  assembly  grounds. 

11.  Intersection  of  highways,  additional  lands  for. 

12.  Intersection  of  other  railroads. 
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13.  Change  of  routes  grade  or  terminus* 

14.  Construction  of  part  of  line  in  another  state. 

15.  Two  roads  having  the  same  location. 

16.  Tunnel  railroads. 

17.  Railroads  in  foreign  coimtries. 

18.  Additional  corporate  powers  of  such  road. 

19.  Location  of  principal  office  of  such  road. 

20.  Individual,  joint-stock  association,  or  other  corporation  may  lay 

down  and  maintain  railroad  tracks  in  certain  cases. 

21.  When  an  electric    light  and  power  corporation  may  become  a 

railroad  corporation. 
2 ! .  [Railroads  for  summer  travel  ] 
[Thus  am.  by  L.  1898,  cTia.  676,  700,  L.  1894,  ch.  648,  L.  1896,  e^.  9fl.     Bee 
Stat,  Conet.  L.,  %  9^  ante,  p.  119.] 

Section  1.  Short  title. —  This  chapter  shall  be  known  as  the 
railroad  law. 

§  2.  Incorporation. —  Fifteen  or  more  persons  may  become  a 
corporation,  for  the  purpose  of  building,  maintaining  and 
operating  a  railroad,  or  of  maintaining  and  operating  a  rail- 
road already  built,  not  owned  by  a  railroad  corporation,  or  for 
both  purposes,  by  executing,  acknowledging  and  filing  a  certi- 
ficate, in  which  shall  be  stated: 

1.  The  name  of  the  corporation. 

2.  The  number  of  years  it  is  to  continue. 

3.  The  kind  of  road  to  be  built  or  operated. 

4.  Its  length  and  termini. 

5.  The  name  of  each  county  in  which  any  part  of  it  is  to  be 
located. 

6.  The  amount  of  capital  stock,  which  shall  not  be  less  than 
ten  thousand  dollars  for  every  mile  of  road  built,  or  proposed  to 
be  built,  except  a  narrow-gauge  road,  when  it  shall  not  be  less 
than  three  thousand  dollars  for  every  such  mile. 

7.  The  number  of  shares  into  which  the  capital  stock  is  to  be 
divided. 

8.  If  the  capital  stock  is  to  consist  of  common  and  preferred 
stock,  the  amount  of  each  class  and  the  rights  and  privileges 
of  the  latter  over  the  former. 

9.  The  names  and  post-office  addresses  of  the  directors  of  the 
corporation,  not  less  than  nine,  who  shall  manage  its  affairs  for 
the  first  year. 

10.  The  place  where  its  principal  oflftce  is  to  be  located. 
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11.  If  a  street  surface  railroad,  the  names  and  description  of 
the  streets,  avenues  and  highways  in  which  the  road  is  to  be 
constructed. 

12.  K  it  is  to  be  a  railway  corporation,  specified  in  article  five 
of  this  chapter,  the  statements  required  by  that  article  to  be 
inserted  in  the  certificate  of  incorporation. 

13.  The  name  and  post-office  address  of  each  subscriber  to 
the  certificate  and  the  number  of  shares  of  stock  he  agrees  to 
take. 

Such  certificate  shall  have  indol*sed  thereon,  or  annexed 
thereto,  to  be  taken  as  a  part  thereof,  an  affidavit  of  at  least 
■  three  of  such  directors,  that  at  least  ten  per  cent  of  the  mini- 
mum amount  of  capital  stock  authorized  by  law  has  been  sub- 
scribed thereto,  and  paid  in  good  faith  and  in  cash  to  the 
directors  named  in  the  certificate,  and  that  it  is  intended  in 
good  faith  to  build,  maintain  and  operate  the  road  mentioned 
therein.  In  case  of  a  railway  corporation  specified  in  article 
five  of  this  chapter,  the  affidavit  of  the  directors  shall  show  that 
the  full  amount  of  such  capital  stock  has  been  in  good  faith 
subscribed,  and  there  shall  be  annexed  to  the  certificate  of 
incorporation  and  as  a  part  thereof  the  certificate  of  the  rail- 
road commissioners  showing  the  organization  of  the  corporation 
for  the  purposes  mentioned  in  the  certificate. 

The  filing  of  every  certificate,  where  fhe  amount  of  stock  re- 
quired by  this  section  has  not  been  in  good  faith  subscribed  and 
paid  in  cash,  shall  be  void.  [7%t/«  am.  Jy  Z.  1892,  cA.  676] 

[Signers  of  certificate  must  aU  be  of  full  age,  at  least  two-thlrda  of 
them  citizens  of  United  States,  and  one  a  resident  of  this  state,  Gen. 
Corp.  L.,  $  4.  Form  of  acknowledgment,  what  officers  may  take,  Stat 
Const.  L.,  $  15,  and  note,  ante,  p.  113.  Name  must  not  resemble  name 
of  existing  corporation.  Gen.  Corp.  L.,  §  6.  At  least  two  of  the  directors 
must  be.  residents  of  this  state.  Gen.  Corp.  L.,  5  29.  Certificate  may 
provide  for  preferred  stock,  Stock  Corp.  L.,  §  47;  for  cumulajtlve  voting 
at  elections  of  directors.  Gen.  Corp.  L.,  $  20;  and  for  any  regulation  of 
business,  etc.,  which  does  not  exempt  direct*s  or  stockholders  from 
obligt^tion  or  duty  imposed  by  law.  Gen.  Corp.  L.,  §  10.  Certificate  to  be 
filed  and  recorde'd,  fe^s  and  taxes  to  be  first  paid,  Gen.  Corp.  L.,  §  5,  and 
note.  After  IncorptFratlotf,  name  may  be  changed.  Civ.  Code,  §S  2411-18; 
amount  of  capital  stock  and  nuifiber  of  shares  may  be  Increased  or 
reduced.  Stock  Corp.  L.,  §§  44-6,  56;  corporate  existence  may  be  extended. 
Gen.  Corp.  L.,  §  32;  guage  of  road  may  be  changed  from  that  named  In 
certificate,  L.  1891.  ch.  267;  route  may  be  changed,  §  13,  post.  Number 
of  directors  may  be  changed,  Stock  Corp.  L.,  §  21;  business  purposes  may 
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be  extended,  Stock  Corp.  L.,  §  32.  Location  of  business  office  fixes  place 
of  taxation,  and,  for  such  purpose,  can  not  be  changed  after  Incorpora- 
tion under  present  statutes,  Gen.  Corp.  L.,  $  3,  sub.  9,  and  note.  Can  not 
commence  construction  of  road  or  exerciser  corporate  powers  except  to 
make  examinations  and  surveys  until  certificate  of  railroad  commis- 
sioners filed,  §  69,  post  Must  begin  construction  of  Its  road  within  five 
years,  and  complete  in  10  years  or  charter  forfeited,  §  5,  post.  Canal 
company  may  construct  and  operate  a  railroad  along  the  line  of  its 
canal,  L.  1881,  ch.  452.  Electric-light  company  may  become  railroad 
company,  S  21,  post  As  to  street  surface  railroads,  see,  also,  §  90,  and 
note,  post.] 

§  3.  Supplemental  certificate.  —  If  the  names  and  places  of 
residence  of  the  directors  of  the  corporation  have  been  omitted 
from  the  certificate,  when  executed  and  acknowledged,  and  there- 
after the  requisite  number  of  directors  has  been  chosen  at  a 
meeting  of  the  subscribers  to  the  certificate,  a  supplemental 
ceiiificate,  containing  their  names  and  places  of  residence,  may 
be  filed  with  such  certificate  with  the  same  force  and  effect  as 
if  the  names  and  places  of  residence  of  the  directors  had  been 
originally  inserted  therein. 

[Certificate  may  be  amended.  Gen.  Corp.  L.,  §  7.  L.  1893,  ch.  238,  §  1, 
taking  effect  March  29,  1893,  reads  as  follows: 

**  Section  1.  Where  It  does  not  appear  by  the  affidavit  Indorsed  on  or 
annexed  to  any  certificate  of  Incorporation  filed  under  the  railroad  law, 
that  the  amount  of  capital  stock  required  by  the  provisions  of  said  law 
to  be  paid  in  good  faith  and  In  cash  to  the  directors  named  In  such 
certificate  has  been  so  paid,  and  where  such  paymetft  has  been  made 
prior  to  the  passage  of  this  act,  an  affidavit  of  at  least  three  of  the 
directors  named  In  said  certificate,  stating  that  the  amount  of  capital 
stock  required  by  said  railroad  law  to  be  paid  In  good  faith  and  In  cash 
to  the  directors  named  In  the  certificate  has  been  so  paid,  may  be  filed 
In  the  office  of  the  secretary  of  state,  which  affidavit  shall  be  annexed 
to  said  certificate,  and  upon  such  filing,,  said  certificate  shall  for  all 
purposes  have  the  same  force  and  effect  'as  If  said  affidavit  had  been 
annexed  thereto  when  said  certificate  was  filed."] 

§  4.  Additional  powers  conferred. —  Subject  to  the  limita- 
tions and  requirements  of  this  chapter,  every  railroad  corpora- 
tion, in  addition  to  the  powers  given  by  the  general  and  stock 
corporation  laws,  shall  have  power. 

["  Every  railroad  corporation  "  here,  Includes  foreign  corporations,  N.  Y., 
etc.,  R.  R.  Co.  V.  Welsh,  143   N.  Y.  411.] 

1.  Entry  upon  lands  for  purposes  of  survey. —  To  cause  the 
necessary  examination  and  survey  for  its  proposed  railroad  to  be 
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made  for  the  selection  of  the  most  advantageous  route;  and  for 
such  purpose,  by  its  officers,  agents  or  servants,  to  enter  upon 
any  lands  or  waters  subject  to  liability  to  the  owner  for  all 
damages  done. 

2.  Acquisition  of  real  property. — To  take  and  hold  such 
voluntary  grants  of  real  estate  and  other  property  as  shall  be 
made  to  it  to  aid  in  the  construction,  maintenance  and  accomo- 
dation of  its  railroad;  and  to  acquire  by  condemnation  such  real 
estate  and  property  as  may  be  necessary  for  such  construction, 
maintenance  and  accommodation  in  the  manner  provided  by 
law,  but  the  real  property  acquired  by  condemnation  shall  be 
held  and  used  only  for  the  purposes  of  the  corporation  during 
the  continuance  of  the  corporate  existence. 

[General  authority  to  take  real  property,  sub.  9.  post;  Gen.  Corp.  L., 
§§  11,  13,  14;  acquisition  by  condemnation  more  In  detail,  §  7,  and  note, 
post;  of  private  property  by  street  surface  R.  R.  Co.,  §  90,  post.] 

3.  Construction  of  road.  —  To  lay  out  its  road  not  exceeding 
six  rods  in  width,  and  to  construct  the  same;  and,  for  the  pur- 
pose of  cuttings  and  embankments,  to  take  such  additional 
lands  as  may  be  necessary  for  the  proper  construction  and 
security  of  the  road;  and  to  cut  down  any  standing  trees  that 
may  be  in  danger  of  falling  on  the  road,  upon  making  compensa- 
tion therefor. 

[To  like  effect  more  In  detail,  §§  7,  11,  post] 

4.  Intersection  of  streams,  highways,  plank-roads,  turn- 
pikes and  canals. —  To  construct  its  road  across,  along  or  upon 
any  stream,  water-course,  highway,  plank-road,  turnpike,  or 
across  any  of  the  canals  of  the  state,  which  the  route  of  its 
road  shall  intersect  or  touch. 

[To  like  effect,  more  In  detail,  §  11,  post^ 

5.  Intersection  of  other  railroads. —  To  cross,  intersect,  join, 
or  unite  its  railroad  with  any  other  railroad  before  constructed, 
at  any  point  on  its  route  and  upon  the  ground  of  such  other 
railroad  corporation,  with  the  necessary  turnouts,  sidings, 
switches,  and  other  conveniences  in  furtherance  of  the  objects 
of  its  connections. 

[To  like  effect,  more  In  detail,  §  12,  post] 

6.  Buildings  and  stations. —  To  erect  and  maintain  all  neces- 
sary and  convenient  buildings,  stations,  fixtures  and  machinery 
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for  the  accommodation  and  use  of  its  passengers,  freight  and 
business. 

7.  Transportation  of  persons  and  property. —  To  take  and 
convey  persons  and  property  on  its  railroad  by  the  power  or 
force  of  steam  or  of  animals,  or  by  any  mechanical  power, 
except  wtfere  such  power  is  specially  prescribed  in  this  chapter 
and  to  receive  compensation  therefor. 

[Change  of  motive  power  by  street  surface  railroad,  S  100,  post] 

8.  Time  and  manner  of  transportation. —  To* regulate  the 
time  and  manner  in  which  passengers  and  property  shall  be 
transported,  and  the  compensation  to  be  paid  therefor. 

[Fares  regulated,  $$  37-41,  post] 

9.  Purchase  of  lands  and  stock  in  other  states —  To  acquire 
and  dispose  of  any  real  property  is  !Miy  other  state  through 
which  any  part  of  its  railroad  is  operated^  and  stock  in  any 
foreign  corporation  owning  lands  in  another  state  for  the  pur- 
pose of  securing  for  such  railroad  corporation  in  this  state  a 
permanent  supply  of  fuel  for  its  use,  and  stock  of  corporations 
in  this  state,  formed  for  the  purpose  of  erecting  union  railway 
depots. 

[Right  to  acquire  lands  in  other  states  or  foreign  countries.  Gen.  Corp. 
L.,  $  14;  to  acquir'fe  stock  of  other  corporations,  Stock  Corp.  L.,  $  40,  and 
note;  but  not  stock  of  a  navigation  corporation,  Trans.  Corp.  L.,  $  10.] 

10.  From  time  to  time  to  borrow  such  sums  of  money  as  may 
be  necessary  for  completing  and  finishing  or  operating  its  rail- 
road and  to  issue  and  dispose  of  its  bonds  for  any  amount 
so  borrowed,  and  to  mortgage  its  property  and  franchises  to 
secure  the  payment  of  any  debts  contracted  by  the  company 
for  the  purposes  aforesaid.    [Thtcs  am.  hy  L.  1893,  ch.  676,] 

[Right  to  borrow  money;  procedure  for  mortgaging;  limitation  on 
amounts  of  secured  and  unsecured  indebtedness,  Stock  Corp.  L.,  $  2,  and 
note.  Mortgage  on  real  and  personal  property  recorded  as  real  property 
need  not  be  filed  as  chattel  mortgage,  L.  1868,  ch.  779.] 

§  5.  When  corporate  powers  to  cease. —  If  any  domestic  rail- 
road corporation  shall  not,  within  five  years  after  its  certificate 
of  incorporation  is  filed,  begin  the  construction  of  its  road  and 
expend  thereon  ten  per  centum  of  the  amount  of  its  capital, 
or  shall  not  finish  its  road  and  put  it  in  operation  in  ten  years 
from  the  time  of  filing  such  certificate,  its  corporate  existence 
and  powers  shall  cease.    But  if  any  such  steam  railroad  cor- 
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poration  whose  certificate  of  incorporation  was  filed  since  the 
year  eighteen  hundred  and  eighty,  and  whose  road  as  designated 
in  such  certificate  is  w^holly  within  one  county  and  not  more 
than  ten  miles  in  length,  has  acquired  the  real  property  neces- 
sary for  its  road-bed  by  purchase,  its  corporate  existence  and 
powers  shall  not  be  deemed  to  have  ceased  because  of *its  failure 
to  comply  with  the  provisions  of  this  article;  and  the  time  for 
beginning  the  construction  of  its  road  and  expending  thereon 
ten  per  centum  of  its  capital,  is  extended  until  thirteen  years 
from  the  date  of  the  filing  of  such  certificate  and  the  time  for 
finishing  its  road  and  putting  it  in  operation,  is  extended  until 
eighteen  years  from  the  date  of  such  filing.  IThus  a/m.  hy  L 
1898,  oh.  433.] 

[L.  1896,  ch.  700,  (limited  by  its  title  tt>  other  then  etreet  surftu^e 
railroads), 

"Section  1.  The  time  or  times  prescribed  for  the  comm^icement  of 
the  construction,  or  the  completion  of  its  railroads  or  any  portSons 
thereof,  by  any  railroad  company  which  has  alrtedy  acquired  at  least 
one-third  of  its  right  of  way,  or  begun  the  construction  of  any  portion 
of  its  railroads,  is  hereby  extended  five  years  from  the  first  day  of 
January,  eighteen  hundred  and  ninety-five."] 

§  6.  Location  of  route. —  Every  railroad  corporation,  except 
a  street  surface  railroad  corporation  and  an  elevated  railway 
corporation,  before  constructing  any  part  of  its  road  in  any 
county  named  in  its  certificate  of  incorporation,  or  instituting 
any  proceedings  for  the  condemnation  of  real  property  therein, 
shall  make  a  map  and  profile  of  the  route  adopted  by  it  in 
such  county,  certified  by  the  president  and  engineer  of  the 
corporation,  or  a  majority  of  the  directors,  and  file  it  in  the 
office  of  the  clerk  of  the  county  in  which  the  road  is  to  be 
made.  The  corporation  shall  give  written  notice  to  all  actual 
occupants  of  the  lands  over  which  the  route  of  the  road  is  so 
designated,  and  which  has  not  been  purchased  by  or  given 
to  it.  of  the  time  and  place  such  map  or  profile  were  filed,  and 
that  such  route  passes  over  the  lands  of  such,  occupants.  Any 
such  occupant  or  the  owner  of  the  land  aggrieved  by  the  pro- 
posed location,  may,  within  fifteen  days  after  receiving  such 
notice,  give  ten  days'  written  notice  to  such  corporation  and 
to  the  owners  or  occupants  of  lands  to  be  affected  by  any  pro- 
posed alteration,  of  the  time  and  place  of  an  application  to  a 
justice  of  the  supreme  court,  in  the  judicial  district  where  the 
lands  are  situated,  by  petition  duly  verified,  for  the  appoint- 
ment of  commissioners  to  examine  the  route. 
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The  petition  shall  state  the  objections  to  the  route  designated, 
shall  designate  the  route  to  which  it  is  proposed  to  alter  the 
same,  and  shall  be  accompanied  with  a  survey,  map  and  profile 
of  the  route  designated  by  the  corporation,  and  of  the  proposed 
alteration  thereof,  and  copies  thereof  shall  be  served  upon  the 
corporation  and  such  owners  or  occupants  with  the  notice  of  the 
application.  The  justice  may,  upon  the  hearing  of  the  applica- 
tion, appoint  three  disinterested  persons,  one  of  whom  must  be 
a  practical  civil  engineer,  commissioners  to  examine  the  route 
proposed  by  the  corporation,  and  the  route  to  which  it  is  pro- 
posed to  alter  the  same,  and  after  hearing  the  parties,  to  affirm 
the  route  originally  designated,  or  adopt  the  proposed  alteration 
thereof,  as  may  be  consistent  with  the  just  rights  of  all  parties 
and  the  public,  including  the  owners  or  occupants  of  lands  upon 
the  proposed  alterations;  but  no  alteration  of  the  route  shall  be 
made  except  by  the  concurrence  of  the  commissioner  who  is  a 
practical  civil  engineer,  nor  which  will  cause  greater  damage  or 
injury  to  lands  or  materially  greater  length  of  road  than  the 
route  designated  by  the  corporation,  nor  which  shall  substan- 
tially change  the  general  line  adopted  by  the  corporation. 

The  commissioners  shall,  within  thirty  days  after  their  ap- 
pointment, make  and  certify  their  written  determination,  which 
with  the  petition,  map,  survey  and  profile,  and  any  testimony 
taken  before  them  shall  be  immediately  filed  in  the  office  of  the 
county  clerk  of  the  county.  Within  twenty  days  after  such 
filing,  any  party  may,  by  written  notice  to  the  other,  appeal  to 
the  general  term  of  the  supreme  court  from  the  decision  of  the 
commissioners,  which  appeal  shall  be  heard  and  decided  at  the 
next  term  held  in  the  department  in  which  the  lands  of  the 
petitioners  or  any  of  them  are  situated,  for  which  the  same  can 
be  noticed,  according  to  the  rules  and  practice  of  the  court.  On 
the  hearing  of  such  appeal,  the  court  may  affirm  the  route  pro- 
posed by  the  corporation  or  may  adopt  that  proposed  by  th^ 
petitioner. 

The  commissioners  shall  each  be  entitled  to  six  dollars  per  day 
for  their  services,  and  to  their  reasonable  and  necessary  ex- 
penses, to  be  paid  by  the  persons  who  applied  for  their  appoint- 
ment. If  the  route  of  the  road,  as  designated  by  the  corporation, 
is  altered  by  the  commissioners,  or  by  the  order  of  the  court, 
the  corporation  shall  refund  to  the  petitioner  the  amount  so 
paid,  unless  the  decision  of  the  commissioners  is  reversed  upon 
appeal  taken  by  the  corporation.    No  such  corporation  shall 
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institute  any  proceedings  for  the  condemnation  of  real  property 
in  any  county  until  after  the  expiration  of  fifteen  days  from  the 
service  by  it  of  the  notice  required  by  this  section.  Every  such 
corporation  shall  transmit  to  the  board  of  railroad  commission- 
ers the  following  maps,  profiles  and  drawings  exhibiting  the 
characteristics  of  their  road,  to-wit: 

A  map  or  maps  showing  the  length  and  direction  of  each 
straight  line;  the  length  and  radius  of  each  curve;  the  point  of 
crossing  of  each  town  and  county  line,  and  the  length  of  line 
of  each  town  and  county  accurately  determined  by  measure- 
ments to  be  taken  after  the  completion  of  the  road. 

Whenever  any  part  of  the  road  is  completed  and  used,  such 
maps  and  profiles  of  such  completed  part  shall  be  filed  with 
such  board  within  three  months  after  the  completion  of  any 
such  portion  and  the  commencement  of  its  operation ;  and  when 
any  additional  portion  of  the  road  shall  be  completed  and  used, 
other  maps  shall  be  filed  within  the  same  period  oi  time,  showing 
the  additional  parts  so  completed.  If  the  route,  as  located  upon 
the  map  and  profile  filed  in  the  office  of  any  county  clerk,  shall 
have  been  changed,  it  shall  also  cause  a  copy  of  the  map  and 
profile  filed  in  the  office  of  the  railroad  commissioners,  so  far 
as  it  may  relate  to  the  location  in  such  county,  to  be  filed  in  the 
office  of  the  county  clerk.     [Thtci  am.  by  Z.  1892,  oh.  676.] 

[Commissioners  can  not  select  a  third  route.  Matter  of  Niagara  Falls 
Co.,  68  Hun,  391.  Railroad  can  not  construct  Ita  roa^  within  10  rods 
of  state  canal  or  feeder,  without  consent  of  superintendent  of  public 
works,  $  13,  post;  Canal  L.,  §  25,  ante,  p.  426.] 

§  7.  Acquisition  of  title  to  real  property. —  All  real  prop- 
erty, required  by  any  railroad  corporation  for  the  purpose  of  its 
incorporation,  shall  be  deemed  to  be  required  for  a  public  use. 
If  the  corporation  is  unable  to  agree  for  the  purchase  of  any 
real  property,  or  of  any  right,  interest  or  easement  therein,  re- 
quired for  such  purpose,  or  if  the  owner  thereof  shall  be  in- 
capable of  selling  the  same,  or  if  after  diligent  search  and 
inquiry  the  name  and  residence  of  such  owner  cannot  be  ascer- 
tained, it  shall  have  the  right  to  acquire  title  thereto  by  con- 
demnation.   It  shall  also  have  such  right  in  the  following  cases: 

1.  Where  title  to  real  property  has  been  acquired,  or  attempted 
to  be  acquired,  and  has  been  found  to  be  invalid  or  defective. 

2.  Where  its  railroad  shall  be  lawfully  in  possession  of  a 
lessee,  mortgagee,  trustee  or  receiver,  and  additional  real  prop- 
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erty  shall  be  required  for  the  purpose  of  running  or  operating 
such  railroad. 

8.  Where  it  shall  require  any  further  rights  to  lands  or  the 
use  of  lands  for  switches,  turnouts,  or  for  filling  any  structures 
of  its  road,  or  for  constructing,  widening  or  completing  any  of 
its  embankments  or 'roadbeds,  by  means  of  which  greater  safety 
or  permanency  may  be  secured,  and  such  lands  shall  be  con- 
tiguous to  such  railroad  and  reasonably  accessible  to  the  place 
where  the  same  are  to  be  used  for  such  purpose  or  purposes. 

4.  Where  it  shall  require  any  further  right  to  lands  or  to  the 
use  of  lands  for  the  flow  of  water  occasioned  by  railroad  embant- 
ments  or  structures  now  in  use,  or  hereafter  rendered  necessary, 
or  for  any  other  purpose  necessary  for  the  operation  of  such 
railroad,  or  for  any  right  to  take  and  convey  water  from  any 
spring,  pond,  creek  or  river  to  such  railroad,  for  the  uses  and 
purposes  thereof,  together  with  the  right  to  build  or  lay  aque- 
ducts or  pipes  for  the  purpose  of  conveying  such  water,  and 
to  take  up,  relay  and  repair  the  same,  or  for  any  right  of  way 
required  for  carrying  away  or  diverting  any  water,  stream  or 
floods  from  such  railroad  for  the  purpose  of  protecting  its 
road  or  for  the  purpose  of  preventing  any  embankment,  exca- 
vation or  structure  of  such  railroad  from  injuring  the  property 
of  any  person  who  may  be  rendered  liable  to  injury  thereby. 

Waters  commonly  used  for  domestic,  agricultural  or  manu- 
facturing purposes,  shall  not  be  taken  by  condemnation  to  such 
an  extent  as  to  injuriously  interfere  with  such  use  in  future. 
No  railroad  corporation  shall  have  the  right  to  acquire  by 
condemnation  any  right  or  'easement  in  or  to  any  real  property 
owned  or  occupied  by  any  other  railroad  corpoi'ation,  except 
the  right  to  intersect  or  cross  the  tracks  and  lands  owned 
or  held  for  right  of  way  by  such  other  corporation,  without 
appropriating  or  affecting  any  lands  owned  or  held  for  depots 
or  gravel  beds.    [Thue  am.  hy  L.  1899,  ch.  676.] 

[To  like  effect,  §  4,  sub.  2,  ante.  Condemnation  procedure,  Civ.  Code, 
IS  3857,  ff.l 

§  8.  Railroads  through  public  lands. —  The  commissioners  of 
the  land  office  may  grant  to  any  domestic  railroad  corporation 
any  land  belonging  to  the  people  of  the  state,  except  the  reserva- 
tion at  Niagara  and  the  Concourse  lands  on  Coney  Island,  which 
may  be  required  for  the  purposes  of  its  road  on  such  terms 
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as  may  be  agreed  on  by  them;  or  such  c(MTporation  may  acquire 
title  thereto  by  condemnation;  and  the  county  or  town  officers 
having  charge  of  any  land  belonging  to  any  county  or  town, 
required  for  such  corporation  for  the  purpose  of  its  road,  may 
grant  such  land  to  the  corporation  for  such  compensation  as 
may  be  agreed  upon. 

[This  section  authorizes  grant  of  land  under  navigable  waters,  Pub. 
Lauds  L.,  H  1,  70,  and  notes,  ante,  pp.  392,  409.  Condemnation  procedure. 
Civ.  Code,  H  3357,  ft.] 

§  9.  Railroads  through  Indian  lands. — Any  railroad  corpo- 
ration may  contract  with  the  chiefs  of  any  nation  of  Indians, 
over  whose  lands  it  may  be  necessary  to  construct  its  railroad, 
for  the  right  to  make  such  road  upon  such  lands,  but  such 
contract  shall  not  vest  in  the  corporation  the  fee  to  the  land, 
nor  the  right  to  occupy  the  same  for  any  purposes  other  than 
may  be  necessary  for  the  construction,  occupancy  and  mainte- 
nance of  such  railroad,  and  such  contract  shall  not  be  valid 
or  effectual  until  it  shall  be  ratified  by  the  county  court  of  the 
county  where  the  land  shall  be  situated. 

[As  to  validity  of  such  contract  if  not  authorized  by  United  States,  see 
note  to  Ind.  L.,  $  2,  ante,  p.  203.] 

§  10.  Railroads  through  Chautauqua  assembly  grounds.— 
No  railroad  corporation  shall  build,  construct  or  operate  any 
railroad  in,  upon,  over  or  through  the  grounds,  lands  or  premises 
owned  by  the  Chautauqua  assembly  corporation  in  the  town 
and  county  of  Chautauqua,  without  the  written  consent  of  a 
majority  of  the  board  of  trustees  of  such  assembly  corporation. 

§  11.  Intersection  of  highways,  additional  lands  for. — No 
railroad  corporation  shall  erect  any  bridge  or  other  obstruction 
across,  in  or  over  any  stream  or  lake,  navigated  by  steam  or 
sail  boats  at  the  place  where  it  may  be  proposed  to  be  erected, 
nor  shall  it  construct  its  road  in,  upon  or  across  any  street 
of  any  city  without  the  assent  of  the  corporation  of  such  city, 
nor  across,  upon  or  along  any  highway  in  any  town  or  street 
in  any  incorporated  village,  without  the  order  of  the  supreme 
court  of  the  district  in  which  such  highway  or  street  is  situ- 
ated, made  at  a  special  term  thereof,  after  at  least  ten  days' 
written  notice  of  the  intention  to  make  application  for  such 
order  shall  have  been  given  to  the  commissioners  of  highways 
of  such  town,  or  board  of  trustees  of  the  village  in  which  such 
highway  or  street  is  situated.     Every  railroad  corporation  which 
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shair  build  its  road  along,  across  or  upon  any  stream,  water- 
course, street,  highway,  plankroad  or  turnpike,  which  the  route 
of  its  road  shall  intersect  or  touch,  shall  restore  the  stream 
or  watercourse,  street,  highway,  plankroad  and  turnpike,  thus 
intersected  or  touched,  to  its  former  state,  or  to  such  state  aa 
not  to  have  unnecessarily  impaired  its  usefulness,  and  any  such 
highway,  turnpike  or  plankroad  may  be  carried  by  it,  under 
or  over  its  track,  as  may  be  found  most  expedient.  Where  an 
embankment  or  cutting  shall  make  a  change  in  the  line  of  such 
highway,  turnpike  or  plankroad  desirable,  with  a  view  to  a 
more  easy  ascent  or  descent,  it  may  construct  such  highway, 
turnpike  or  plankroad,  on  such  new  line  as  its  directors  may 
select,  and  may  take  additional  lands  therefor  by  condemnation 
if  necessary.  Such  lands  so  taken  shall  become  part  of  such 
intersecting  highway,  turnpike  or  plankroad,  and  shall  be  held 
in  the  same  manner  and  by  the  same  tenure  as  the  adjacent 
parts  of  the  highway,  turnpike  or  plankroad  are  held  for  high- 
way purposes.  Every  railroad  corporation  shall  pay  all  dam- 
ages sustained  by  any  turnpike  or  plankroad  corporation  in 
consequence  of  its  crossing  or  occupation  of  any  turnpike  or 
plankroad,  and  in  case  of  inability  to  agree  upon  the  amount 
of  such  damages  it  may  acquire  the  right  to  such  crossing  or 
occupation  by  condemnation. 

[Highway  commissioners  may  maintain  action  to  enforce  duty  of 
railroad  company  as  to  higliway,  High.  L.,  §  15,  ante,  p.  673.  Highway 
may  be  laid  out  over  railroad,  L.  1553,  ch.  62.  Condemnation  procedure, 
Civ.  Code,  §§  3357,  ff.] 

§  12.  Intersection  of  other  railroads. —  Every  railroad  cor- 
poratioUj  whose  road  is  or  shall  be  intersected  by  any  new  rail- 
road, shall  unite  with  the  corporation  owning  such  new  rail- 
road in  forming  the  necessary  intersections  and  connections,  and 
grant  the  requisite  facilities  therefor.  If  the  two  corporations 
can  not  agree  upon  the  amount  of  compensation  to  be  made 
therefor  or  upon  the  line  or  lines,  grade  or  grades,  points  or 
manner  of  such  intersections  and  connections,  the  same  shall  be 
ascertained  and  determined  by  commissioners,  one  of  whom 
must  be  a  practical  civil  engineer  and  surveyor,  to  be  appointed 
by  the  court,  as  is  provided  in  the  condemnation  law.  Such 
commissioners  may  determine  whether  the  crossing  or  crossings 
of  any  railroad  before  constructed  shall  be  beneath,  at,  or  above 
the  existing  grade  of  such  railroad,  and  upon  the  route  desig- 
nated upon  the  map  of  the  corporation  seeking  the  crossing  or 
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otherwise.  All  railroad  corporations  whose  roads  are  or  shall 
hereafter  be  so  crossed,  intersected  or  joined,  shall  receive  from 
each  other  and  forward  to  their  destination  all  goods,  mer- 
chandise and  other  property  intended  for  points  on  their  respect- 
ive roads,  with  the  same  dispatch  as,  and  at  a  rate  of  freight  not 
exceeding  the  local  tariff  rate  charged  for  similar  goods,  mer- 
chandise and  other  property,  received  at  or  forwarded  from  the 
same  point  for  individuals  and  other  corporations.  [TAtcs  am. 
ly  Z.  1892,  chap.  676.] 

[This  section  applies  to  Intersection  of  street  surface  and  steam  rail- 
roads, Port  Richmond,  etc.,  R.  R.  Co.  v.  Staten  Island,  etc.,  R.  R.  Co.,  71 
Him,  179.  Street  surface  railroad  may  make  crossing  in  certain  cases 
pending  condemnation  proceedings,  L.  1893,  ch.  239.  Condemnation 
procedure,  Civ.  Code,  H  3357,  ff.] 

§  13.  Change  of  routei  grade  or  terminus. —  Every  railroad 
corporation,  except  elevated  railway  corporations,  may,  by  a 
vote  of  two-thirds  of  all  its  directors,  alter  or  change  the  route 
or  any  part  of  the  route  of  its  road  or  its  termini,  or  locate  such 
route,  or  any  part  thereof,  or  its  termini,  in  a  county  adjoining 
any  county  named  in  its  certificate  of  incorporation,  if  it  shall 
appear  to  them  that  the  line  can  be  improved  thereby,  upon 
making  and  filing  in  the  clerk's  oflBce  of  the  proper  county  a 
survey,  map  and  certificate  of  such  alteration  or  change.  If  the 
same  is  made  after  the  corporation  has  commenced  grading  the 
original  route,  compensation  shall  be  made  to  all  persons  for 
injury  done  by  such  grading  to  any  lands  donated  to  the  corpora- 
tion. But  neither  terminus  can  be  changed,  under  this  section, 
to  any  other  county  than  one  adjoining  that  in  which  it  was 
previously  located;  nor  can  the  route  or  terminus  ot  any  rail- 
road be  so  changed  in  any  town,  county  or  municipal  corpora- 
tion, which  has  issued  bonds  and  taken  any  stock  or  bonds  in 
aid  of  the  construction  of  such  railroad  without  the  written  con- 
sent of  a  majority  of  the  taxpayers  appearing  upon  the  last 
assessment-roll  of  such  town,  county  or  municipal  corporation, 
unless  such  terminus,  after  the  change,  will  remain  in  the  same 
village  or  city  as  theretofore.  No  alteration  5f  the  route  of  any 
railroad  after  its  construction  shall  be  made,  or  new  line  or 
route  of  road  laid  out  or  established,  as  provided  in  this  section, 
in  any  city  or  village,  unless  approved  by  a  vote  of  two-thirds  of 
the  common  council  of  the  city  or  trustees  of  the  village.  Any 
railroad  corporation  whose  road  as  located  terminates  at  any 
railroad  previously  constructed  or  located,  whereby  communica- 
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tion  might  be  had  with  any  incon[>orated  city  of  the  state,  may 
amend  its  certificate  of  incorporation  so  as  to  terminate  its 
road  at  the  point  of  its  intersection  with  any  railroad  subse- 
quently located  to  intersect  it,  and  thereby,  by  itself  or  its  con- 
nections, afford  communication  with  such  city,  with  the  consent 
of  the  stockholders  owning  two-thirds  of  the  stock  of  the  cor- 
poration. Any  railroad  corporation  may,  by  a  vote  of  its  direct- 
ors, change  the  grade  of  any  part  of  its  road,  except  in  the  city 
of  Buffalo,  in  such  manner  as  it  may  deem  necessary  to  avoid 
accidents  and  to  facilitate  the  use  of  such  road;  and  it  may  by 
such  vote  alter  the  grade  of  its  road,  for  such  distance  and  in 
such  manner  as  it  may  deem  necessary,  on  each  or  either  side  of 
the  place  where  the  grade  of  its  road  has  been  changed  by  direc- 
tion of  the  superintendent  of  public  works,  at  any  point  where 
its  road  crosses  any  canal  or  canal  feeder,  except  in  the  city  of 
Buffalo.  The  superintendent  of  public  works  shall  have  a 
general  and  supervisory  power  over  that  part  of  any  railroad 
which  passes  over,  or  approaches  within  ten  pods  of  any  canal 
or  feeder  belonging  to  the  state  so  far  as  may  be  necessary  to 
preserve  the  free  and  perfect  use  of  such  canals  or  feeders,  or  to 
make  any  rejxairs,  improvements  or  alterations,  in  t£e  same. 
Any  railroad  corporation  whose  tracks  cross  any  of  the  canals 
of  the  state,  and  the  grade  of  which  may  be  raised  by  direction 
of  the  superintendent  of  public  works,  with  the  assent  of  such 
superintendent,  may  lay  out  a  new  line  of  road  to  cross  such 
canal  at  a  more  favorable  grade,  and  may  extend  such  new  line 
and  connect  the  same  with  any  other  line  of  road  owned  by  such 
corporation,  upon  making  and  filing  in  the  clerk's  oflSce  of  the 
proper  county  a  survey  map  and  certificate  of  such  new  or 
altered  line.  No  portion  of  the  track  of  any  rarlroad,  as 
described  in  its  certificate  of  incorporation,  shall  be  abandoned 
under  this  section.     [Thtcs  am.  hj  Z.  1^92,  chap.  576] 

[To  like  effect  as  to  railroad  within  10  rods  of  canal,  Canal  L.,  $  25, 
ante,  p.  426.] 

§  14.  Construction  of  part  of  line  in  another  state. — Any 
railroad  corporation,  whose  proposed  railroad  is  to  be  built  be- 
tween any  two  points  in  this  state,  may,  by  a  vote  of  two-thirds 
of  all  its  directors,  locate  and  construct  a  part  of  its  road  in  an 
adjoining  state;  and  the  sections  of  its  road  within  this  state 
shall  be  deemed  a  connected  line,  according  to  the  certificate  of 
incorporation,  and  the  directors  may  reduce  the  capital  stock 
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of  the  corporation  to  such  amount  as  may  be  deemed  proper,  but 
not  less  than  ten  thousand  dollars  per  mile  for  the  number  of 
miles  of  road  to  be  actually  constructed  in  this  state. 

§  15.  Two  roads  having  the  same  location. —  If  two  railroad 
corporations  for  a  portion  of  their  respective  lines  embrace  the 
same  location  of  line,  or  if  their  lines  connect,  or  are  tributary 
to  each  other,  such  corporations  may  by  agreement  provide  for 
the  construction  by  one  of  them  of  so  much  of  such  line  as  is 
common  to  both,  or  connects  with  its  own  line,  and  for  the  man- 
ner and  terms  upon  which  the  business  thereon  shall  be  per- 
formed, and  the  corporation  that  is  not  to  construct  the  part  of 
the  line  which  is  common  to  both,  may  amend  its  certificate  of 
incorporation,  and  terminate  its  line  at  the  point  of  intersection, 
and  may  reduce  its  capital  to  a  sum  not  less  than  ten  thousand 
dollars  for  each  mile  of  road  proposed  to  be  constructed  in  such 
amended  certificate. 

§  16.  Tiuuiel  railroads. — When,  according  to  the  route  and 
plan  for  the  building  of  its  road,  adopted  by  any  railroad  cor- 
poration, including  corporations  organized  under  chapter  one 
hundred  and  forty  of  the  laws  of  eighteen  hundred  and  fifty,  and 
the  acts  amendatory  thereof,  and  suj)plementary  thereto,  it  shall 
be  necessary  or  proper  to  build  it  or  any  part  of  it  under 
ground,  or  to  tunnel  or  bridge  any  river  or  waters,  such  corpora- 
tion may  enter  upon,  acquire  title  to  and  use  such  lands  under 
water  and  uplands,  except  on  or  along  any  canals  of  the  state, 
as  shall  be  necessary  for  the  purpose  herein  mentioned,  and 
may  construct,  erect  and  secure  the  necessary  foundations  and 
other  structures  which  may  be  required  for  operating  and  main- 
taining such  road,  or  connecting  the  same  with  another,  and  to 
acquire,  in  the  manner  provided  by  law,  such  land  or  rights  or 
easements  in  lands  along  its  route,  upon,  over  or  beneath  the 
surface  thereof  as  may  be  necessary  for  the  construction  of  its 
road  and  making  such  connections.  Where  such  road  runs 
underneath  the  ground,  at  such  depth  as  to  enable  the  corpora- 
tion to  tunnel  the  same,  such  tunnel  shall  be  so  built  and  at  all 
times  kept  in  such  condition  as  to  make  the  surface  of  the 
ground  above  the  same  and  in  the  neighborhood  thereof  firm 
and  safe  for  buildings  and  other  erections  thereon,  and  if  sur- 
face excavations  are  made  the  surface  shall  be  restored  to  its 
former  condition  as  soon  as  can  be  done,  except  so  far  as  may 
be  actually  required  for  ventilation  of  the  tunnel  beneath  the 
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same  or  access  thereto.  Such  road  or  any  part  of  it  may  be 
built  within  the  limits  of  any  city  or  incorporated  village  of  this 
state,  and  run  by  means  of  a  tunnel  underneath  any  of  the 
streets,  roads  or  public  places  thereof,  provided  such  corporation 
«hall  before  constructing  the  same  underneath  any  such  street, 
road  or  public  place,  have  obtained  the  consent  of  the  owners  of 
one-half  in  value  of  the  property  bounded  on  the  line  of  such 
street,  road  or  public  place,  and  the  consent  of  the  board  of  trus- 
tees of  the  village,  by  a  resolution  adopted  at  a  regular  meet- 
ing and  entered  on  the  records  of  the  board,  or  of  the  proper 
authorities  of  the  city  having  control  of  such  streets,  roads  or 
public  places.  If  the  consent  of  such  property  owners  can  not 
be  obtained,  the  geneml  term  of  the  supreme  court  in  the  dis- 
trict in  which  said  city  or  village  or  any  part  thereof  is  situ- 
ated, may  upon  application  appoint  three  commissioners,  who 
shall  determine,  after  a  hearing  of  all  parties  interested,  whether 
such  railroad  ought  to  be  built  underneath  such  streets,  roads  or 
public  places,  or  any  of  them,  and  in  what  manner  the  same  may  > 
be  so  built  with  the  least  damage  to  the  surface  and  to  the  use 
of  the  surface  by  the  public  and  the  determination  of  the  com- 
missioners confirmed  by  the  court  may  be  taken  in  lieu  of  the 
consent  of  the  property  owners.  All  railroad  corporations  con- 
structing their  road  under  this  section  shall  be  subject  to  all 
the  provisions  of  this  chapter  applicable  thereto.  Any  other 
railroad  corporation  may  connect  its  road  therewith,  at  such 
points  or  places  as  it  may  elect,  and  where  such  connections 
shall  be  made  by  connecting  roads,  the  railroad  corporations 
owning  such  roads  shall  build,  at  their  joint  expense,  and  for 
their  joint  use,  sucli  passenger  and  freight  depots,  and  other 
accommodations  for  handling  passengers  and  freight,  as  may 
be  required  for  the  convenience  of  the  public.  All  railroad  cor- 
porations, constructing  any  tunnel  under  this  section  shall  be 
liable  to  any  person  or  corporation  for  all  damages  which  may 
be  sustained  by  reason  of  the  construction  of  such  tunnel. 
Whenever  it  shall  be  necessary  in  constructing  any  railroad 
authorized  by  this  section  through  any  city  or  incorporated  vil- 
lage, to  alter  the  position  or  course  of  any  sewer,  or  water  or 
gas  pipes,  it  shall  be  done  at  the  expense  of  the  railroad  cor- 
poration under  the  direction  of  the  department  or  corporation 
having  charge  thereof,  so  as  not  to  interfere  with  such  work. 
In  all  cases  the  uses  of  streets,  docks  and  lands  beneath  which 


Digitized  by 


Google 


1264  THE  RAILROAD  LAW, 


g§  17,  18.  Ch.  89,  G.  L.  L.  18»0,  ch.  565. 

Buch  railroad  is  constructed,  and  on  the  route  thereof  and  the 
right  of  way  beneath  the  same,  for  the  purpose  of  such  railroad 
shall  be  considered,  and  is  hereby  declared,  a  public  use,  con- 
sistent with  and  one  of  the  uses  for  which  streets  and  docks  are 
publicly  held.  No  public  park  or  square  in  any  city  or  village 
of  this  state  shall  be  used  or  occupied  by  any  corporation  for 
any  of  the  purposes  of  this  section,  and  every  road  constructed 
hereunder  in  or  through  any  such  street  or  public  place  shall 
be  wholly  underground  and  constructed  in  a  tunnel  and  not 
otherwise,  but  nothing  in  this  section  shall  operate  to  revive 
any  charter  or  franchise  heretofore  granted  by  or  in  the  city  of 
Brooklyn.  This  act  does  not  authorize  the  construction  of  any 
bridge  over  or  across  the  East  or  North  rivers.  [Thus  am^  hy 
L.  1892,  ch8.  676,  702  ;  Z.  18OT,  oh.  316. J 

§  17.  Railroads  in  foreign  countries. — A  railroad  corporation 
may  be  formed  under  this  chapter  for  the  purpose  of  construct- 
ing, maintaining  and  operating  in  any  foreign  country  a  railroad 
for  public  use  in  the  transportation  of  persons  and  property,  or 
for  the  purpose  of  maintaining  and  operating  therein  any  rail- 
road already  constructed,  in  whole  or  in  part,  for  the  like  public 
use,  and  of  constructing,  maintaining  and  operating  in  connec- 
tion therewith,  telegraph  lines  and  lines  of  steamboats  or  sailing 
vessels.  Any«corporation  formed  for  the  construction  and  opera- 
tion of  a  railroad  by  stationary  power,  may  construct,  operate 
and  maintain  a  railroad  in  any  other  state  or  country,  if  not  in 
conflict  with  the  laws  thereof,  but  the  assent  of  the  inventors  or 
patentees  of  the  method  of  propulsion  used  must  be  first 
obtained  in  the  same  manner  and  to  the  same  extent  as  would 
be  necessary  within  the  United  States.  \^Thu8  amended  hy  Z. 
1892,  ch.  676.] 

§  18.  Additional  corporate  powers  of  such  road. —  The  corpora- 
tion specified  in  the  preceding  section  shall  have  the  following 
additional  powers: 

1.  To  expend  money  in  making  preliminary  examinations  and 
surveys  for  its  proposed  railroad,  telegraph  lines,  and  lines  of 
steamboats  and  sailing  vessels,  and  in  acquiring  from  foreign 
countries,  nations  or  governments,  the  grants,  concessions  and 
privileges  herein  authorized. 

2.  To  take  and  receive  from  foreign  countries,  nations  and  gov- 
ernments, such  grants,  concessions  or  privileges,  for  the  con- 
struction, acquisition,  maintenance  and  operation  of  railroads, 
telegraph  lines  and  vessels,  as  may  be  consistent  with  the  pur- 
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poses  of  the  corporation,  and  as  may  be  granted  and  conceded  to 
it,  and  to  hold  the  same,  under  such  restrictions  and  with  such 
duties  and  liabilities  as  may  be  fixed  by  the  laws  of  such  foreign 
country,  nation  or  government,  or  as  may  be  annexed  to  such 
grants  or  concessions. 

3.  To  construct,  acquire,  maintain  and  operate  the  lines  of 
railroad,  telegraph  and  shipping  provided  for  by  its  certificate 
of  incorporation,  and  to  take  and  hold  by  purchase  or  by  volun- 
tary grant  such  real  estate  and  other  property  in  foreign  coun- 
tries as  may  be  necessary  and  convenient  for  the  construction, 
maintenance  and  accommodation  of  such  -lines,  and  to  sell,  con- 
vey, mortgage  or  lease  such  real  estate  or  other  property;  and 
to  acquire  by  purchase  or  otherwise  any  railroad  or  lines  of 
telegraph  constructed  or  in  process  of  construction  in  any  foreign 
country,  and  any  grants,  concessions,  franchises,  rights,  privi- 
leges and  immunities  relating  thereto,  and  to  mortgage  or  sell 
and  convey  Hhe  same,  or  any  part  of  its  property  to  any  person 
or  corporation  created  by  .this  or  any  other  state  or  foreign  gov- 
ernment, subject  to  the  laws  of  the  country  or  countries  where 
such  property  may  be,  and  the  power  of  sale  hereby  grant-ed 
shall  be  exercised  only  by  a  majority  of  the  entire  board  of 
directors  of  the  corporation,  with  the  written  concurrence  of 
the  holders  of  two-thirds  in  amount  of  its  capital  stock. 

4.  To  take  and  convey  persons  and  property  on  its  transporta- 
tion lines  by  the  power  or  force  of  fiteam  or  of  animals,  or  by 
mechanical  or  other  power,  and  receive  compensation  therefor 
subject  to  the  laws  of  the  place  or  country  where  the  same  are 
situated. 

5.  To  acquire  and  use  such  real  estate  and  other  property  in 
this  state  as  may  be  necessary  in  the  conduct  of  its  business, 
but  the  value  of  such  real  estate  held  at  any  one  time  shall  not 
exceed  the  sum  of  one  million  dollars. 

§  19.  Location  of  principal  office  of  such  road. —  Every  such 
corporation  shall  maintain  its  principal  oflSce  within  this  state 
and  shall  have  during  business  hours,  an  officer  or  agent  upon 
whom  service  of  process  may  be  made,  and  shall  hold  in  this 
state  at  least  one  meeting  of  the  stockholders  in  each  year  for 
the  choice  of  directors,  which  shall  be  known  as  the  annual 
meeting  and  be  held  at  the  time  and  place  fixed  by  the  by-laws 
of  the  corporation.  [TTites  amended  hy  Z.  1892,  ch.  676.] 
159 
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§  20.  Individual,  joint  stock  association,  or  other  corporation 
may  lay  down  and  maintain  railroac  tracks  in  certain  cases. — 
Any  individual,  joint  stock  association  or  corporation,  engaged 
in  any  lawful  business  in  this  state,  may,  except  in  any  city  of 
the  state,  lay  down  and  maintain  such  railroad  tracks  on  or 
across  any  street  or  highway,  not  exceeding  three  miles  in 
length,  as  shall  be  necessary  for  the  transaction  of  its  business, 
and  to  connect  any  place  of  business  owned  by  them  with  the 
track  of  any  railroad  corporation,  and  render  such  place  of 
business  more  accessible  to  the  public,  upon  obtaining  the  writ- 
ten consent  of  the  owners  of  all  the  lands  bounded  on  and  of  the 
local  authorities  having  control  of  that  portion  of  the  sti'eet  or 
highway,  upon  which  it  is  proposed  to  construct  or  operate  such 
railroad.  If  the  consent  of  such  property  owners  can  not  be 
obtained,  the  general  term  of  the  supreme  court  of  the  depart- 
ment in  which  such  railroad  is  to  be  constructed,  may  upon 
application,  appoint  three  commissioners,  who  shall  determine, 
after  a  hearing  of  all  parties  interested,  whether  such  railroad 
ought  to  be  constructed  or  operated,  and  the  amount  of  damages, 
if  any,  to  be  paid  to  such  property  owners,  and  their  determina- 
tion confirmed  by  the  court  may  be  taken  in  lieu  of  the  consent 
of  the  property  owners.  But  no  such  railroad  shall  be  so 
located,  graded,  built  or  operated  as  to  interfere  with  or  obstruct 
the  traveled  part  of  any  highway,  or  its  use  as  a  highway,  or  the 
use  of  any  street  or  highway  intersecting  the  same. 

[Consent  of  highway  commissioners  to  such  railroad  on  highway, 
L.  1835,  ch.  300.] 

§  21.  When  an  electric  light  and  power  corporation  may 
become  a  railroad  corporation. — When  all  the  stockholders  of 
any  domestic  electric  light  and  power  company  incorporated 
under  a  general  law,  having  not  less  than  five  stockholders,  and 
actually  carrying  on  business  in  this  state,  shall  execute  and 
file  in  the  oflSces  in  which  it*  original  certificates  of  incorpora- 
tion are  filed  an  amended  certificate  of  incorporation,  complying 
in  every  other  respect  than  as  to  the  number  of  signers  and 
directors,  who  shall  be  not  less  than  five,  with  the  provisions 
of  the  railway  law,  and  in  which  certificate  the  corporate  name 
of  such  corporation  shall  be  amended  by  adding  before  the 
word  "'company,"  in  its  corporate  name,  the  words  "and  rail- 
road," or  the  words  "  railroad  and  land,"  such  corporation  shall 
have  the  right  to  build,  maintain  and  operate  by  electricity, 
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as  a  motive  power,  a  railroad  not  exceeding  twenty  miles  in 
length  and  within  that  distance  from  the  power  station  and 
not  to  exceed  four  miles  in  length  in  any  city,  and  such  cor- 
poration shall  otherwise  be  subject  to  all  the  provisions  of 
this  chapter  and  have  all  the  powers,  rights  and  privileges 
conferred  by  it  upon  railroad  corporations,  provided  that  no 
such  corporation  shall  construct  any  railroad  which  is  in  whole 
or  in  part  a  street  surface  railroad,  without  complying  with 
the  provisions  of  article  four  of  this  chapter.  Upon  filing  such 
certificate  such  corporation  shall  also  have  the  right  to  acquire 
by  gift  or  voluntary  purchase  and  sale  land  not  exceeding  two 
thousand  acres,  along  the  line  or  contiguous  to  said  railroad, 
and  to  hold,  improve,  lease  and  sell  the  same.  [Added  hy  Z. 
1892,  ch.  676 ;   thus  am.  ly  L.  1894,  ch.  648.] 

*§  21.  Any  corporation,  whose  railroad  is  or  shall  be  not 
longer  than  sixteen  miles  and  is  or  shall  be  in  large  part  in- 
tended for  or  used  in  summer  travel  or  the  convenience  of 
summer  sojourners  need  not  operate  its  road  beyond  the  months 
of  June,  July,  August  and  September,  inclusive.  The  motive 
power  may  be  electricity.  If  the  road  be  not  longer  than  ten 
miles,  such  corporation  may  fix  and  collect  fare  for  transporting 
each  passenger,  together  with  ordinary  baggage,  if  any,  not 
to  exceed  fifteen  cents  for  each  mile  and  fraction  thereof. 
l^Added  ly  L.  1892,  ch.  700.] 

[Certain  summer  roads  may  suspend  operations  in  winter,  §  55,  post.] 


ARTICLE  n. 
CoNSTBucnoN,  Opbbatioh  Ain)  Makaoement. 

Section  30.  LiabiUty  of  corporation  to  employes  of  contractor. 

31.  Weight  of  rail. 

32.  Fences,  farm-crossings  and  cattle-guards. 

33.  Sign-boards  and  flagmen  at  crossings. 

34.  Notice  of  starting  trains;  no  preferences. 

35.  Accommodation  of  connecting  roads. 

36.  Locomotives  must  stop  at  grade  crossings. 

37.  Rates  of  fare. 

38.  Legislatin^e  may  alter  or  reduce  fare. 

39.  Penalty  for  excessive  fare. 

40.  Passengers  refusing  to  pay  fare  may  be  ejected. 

41.  Extra  fare  for  sleeping  car. 

♦  So  in  original. 


Digitized  by 


Google 


1268  THE  RAILROAD  LAW, 


§80.  Ch.  89,G.L^ L.  1890,  ch.  5C5 

Section  42.  Persons    employed    as    drivers,     conductors,     motormen    op 
grlpmen. 

43.  Conductors  and  employes  must  wear  badges. 

44.  Cliecks  for  baggage. 

45.  Penalties  for  Injury  to  baggage. 

46.  Unclaimed  freight  and  baggage. 

47.  Tickets  and  checks  for  connecting  steamboats. 

48.  Rights  and  liabilities  as  common  carriers. 

49.  Duties  imposed. 

1.  Switches. 

2.  Warning  signals. 

3.  Guard  posts. 

4.  Automatic  couplers. 

5.  Automatic  or  other  safety  brake. 

6.  Tools  in   passenger  cars. 

7.  Water. 

50.  Railroad  commissioners  may  approve  other  safeguards. 

51.  Use  of  stoves  or  furnaces  prohibited. 

52.  Canada  thistles  to  be  cut. 

53.  Riding  on  platform;  w^^lking  along  track. 

54.  Corporations  may  establish  ferriea 

55.  Certain  railroads  may  cease  operations  in  winter. 
50.  Mails. 

57.  Corporations  must  make  annual  report. 

58.  When  conductors  and  brakemen  may  be  policemen. 

59.  Requisites     to     exercise     of     powers     of     future     railroad 

corporations. 

[T1u8  am,  by  L,  1892,  cfc.  67«,  L.  1895,  ch.  518.  See  Stat.  Const.  X.,  §  84,  ante, 
p.  119.] 

Section  30.  Liability  of  corporation  to  employes  of  con- 
tractor.^— An  action  may  be  maintained  against  any  railroad 
corporation  by  any  laborer  for  the  amount  due  him  from  any 
contractor  for  the  construction  of  any  part  of  its  road,  for 
ninety  or  any  less  number  of  days'  labor  performed  by  him 
in  constructing  such  road,  if  within  twenty  days  thereafter  a 
written  notice  shall  have  been  served  upon  the  corporation, 
and  the  action  shall  have  been  commenced  after  the  expiration 
of  ten  days  and  within  six  months  after  the  service  of  such 
notice,  which  shall  contain  a  statement  of  the  month  and  par- 
ticular days  upon  which  the  labor  w^as  performed  and  for  which 
it  was  unpaid,  the  price  per  day,  the  amount  due,  the  name 
of  the  contractor  from  whom  due,  and  the  section  upon  which 

•  Laborer's  lien  on  imllnMKl,  etc,  L.  1875,  ch.  898,  L.  1870,  ch.  9M, 
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performed,  and  shall  be  signed  by  the  laborer  or  his  attorney 
and  verified  by  him  to  the  effect  that  of  his  own  knowledge 
the  statements  contained  in  it  are  true.  The  notice  shall  be 
served  by  delivering  the  same  to  an  engineer,  agent  or  super- 
intendent having  charge  of  the  section  of  the  road,  upon  which 
the  labor  was  performed,  personally,  or  by  leaving  it  at  his 
office  or  usual  place  of  business  with  some  person  of  suitable 
age  or  discretion;  and  if  the  corporation  has  no  such  agent, 
engineer  or  superintendent,  or  in  case  he  cannot  be  found  and 
has  no  place  of  busmess  open,  service  may  in  like  manner  be 
made  on  any  officer  or  director  of  the  corporation. 

§  31.  Weight  of  rai'. —  The  rail  used  in  the  construction  or 
the  relaying  of  the  track  of  every  railroad  hereafter  built  or 
relaid  in  whole  or  in  part  shall  be  of  iron  or  steel,  weighing 
not  less  than  twenty-live  pounds  to  the  lineal  yard  on  narrow 
gauge  roads,  and  on  all  other  roads  not  less  than  fifty-six  pounds 
to  the  lineal  yard  on  grades  of  one  hundred  and  ten  feet  to  the 
mile  or  under,  and  not  less  than  seventy  pounds  to  the  lineal 
yard  on  grades  of  over  one  hundred  and  ten  feet  to  the  mile, 
except  for  turnouts,  sidings  and  switches. 

§  32.  Fences,*  farm-crossings  and  cattle-g^uards. —  Every  rail- 
road corporation,  and  any  lessee  or  other  person  in  possession 
of  its  road,  shall,  before  the  lines  of  its  road  are  opened  for  use, 
and  so  soon  as  it  has  acquired  the  right  of  way  for  its  roadway 
erect  and  thereafter  maintain  fences  o«i  the  sides  of  its  road 
of  height  and  strength  sufficient  to  prevent  cattle,  horses,  sheep 
and  hogs  from*  going  upon  its  road  from  the  adjacent  lands 
with  farm  crossings  and  openings  with  gates  therein  at  suph 
farm  crossings  whenever  and  wherever  reasonably  necessary , 
for  the  use  of  the  owners  and  occupants  of  the  adjoining  lands, 
and  shall  construct  where  not  already  done,  and  hereafter  main- 
tain, cattle-guards  at  all  road  crossings,  suitable  and  sii»fficient 
to  prevent  cattle,  horses,  sheep  and  hogs  from  going  upon  its 
railroad.  So  long  as  such  fences  are  not  made,  or  are  not  in 
good  repair,  the  corporation,  its  lessee  or  other  person  in  posse{='- 
sion  of  its  road,  shall  be  liable  for  all  damages  done  by  their 
agents  or  engines  or  cars  to  any  domestic  animals  tfiereon. 

When  made  and  in  good  repair,  they  shall  not  be  liable  for 
any  such  damages,  unless  negligently  or  willfully  done.  A 
snfficient  post  and  wire  fence  of  requisite  height  shall  be  deemed 

•  As  to  barbed  wire  for  dirision  fences,  L.  180t  ch.  75*8, 
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a  lawful  fence  within  the  provisions  of  this  section,  but  barbed 
wire  shall  not  be  used  in  its  construction. 

Ko  railroad  need  be  fenced,  when  not  necessary  to  prevent 
horses,  cattle,  sheep  and  hogs  from  going  upon  its  track  from 
the  adjoining  lands.  Every  adjoining  land  owner,  who,  or  whose 
grantor,  has  received  compensation  for  fencing  the  line  of  land 
taken  for  a  railroad,  and  has  agreed  to  build  and  maintain  a 
lawful  fence  along  such  line,  shall  build  and  maintain  such 
fence,  li  such  owner,  his  heir  or  assign  shall  not  build  such 
fence,  or  if  built,  shall  neglect  to  maintain  the  same  during  the 
period  of  thirty  days  after  he  has  been  notified  so  to  do  by  the 
railroad  corporation,  such  corporation  shall  thereafter  build 
and  maintain  such  fence,  and  may  recover  of  the  person  neglect- 
ing to  build  and  maintain  it  the  expense  thereof.  And  when 
such  railroad  shall  cross  timbered  or  forest  lands,  the  company 
shall  construct  and  maintain  suitable  and  suflBcient  crossings, 
whenever  and  wherever  reasonably  necessary  to  enable  the 
respective  owners  of  said  lands,  to  transport  logs,  timber  and 
lumber  for  manufacture  or  sale,  or  for  banking  on  any  stream, 
to  be  floated  or  driven  down  the  same.  In  case  of  any  neglect  or 
dispute  the  supreme  court  may  by  mandamus  or  other  appro- 
priate proceedings,  compel  the  same,  and  also  fix  the  point  or 
location  of  any  such  crossing.  IThus  am,  hy  Z.  1891,  ch.  367,  and 
lyL.  1«92,  cA.  676.]j 

§  33.  Sign  boards  and  flagfmen  at  crossings.—  Every  railroad 
corporation  shall  cause  boards  to  be  placed,  well  supported  and 
constantly  maintained  acroe^  each  traveled  public  road  or  street, 
where  the  same  is  crossed  by  its  road  at  grade.  They  shall  be 
elevated  so  as  not  to  obstruct  travel,  and  to  be  easily  seen  by 
travelers;  and  on  each  side  shall  be  painted  in  capital  letters, 
each  at  least  nine  inches  in  length  and  of  suitable  width,  the 
words:  "Railroad  crossing;  look  out  for  the  cars;"  but  such 
boards  need  not  be  put  up  in  cities  and  villages,  unless  required 
by  the  officers  having  charge  of  the  streets.  At  any  point  where 
a  railroad  crosses  a  street,  highway,  turnpike,  plankroad,  or 
traveled  w^ay  at  grade,  or  where  a  steam  railroad  crosses  a  horse 
railroad  at  grade,  and  the  corporation  owning  or  operating  such 
railroad,  refuses,  upon  request  of  the  local  authorities  lo  station 
a  flagman  or  erect  gates,  to  be  opened  and  closed  when  an 
engine  or  train  passes,  the  supreme  court  or  the  county  court 
may,  upon  the  application  of  the  local  authorities  and  upon  tfirt 
days    notice    to    the    corporation,    order   -Qiat    a    flagman    be 
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stationed  at  such  point,  or  that  gates  shall  be  erected  thereat, 
and  that  a  person  be  stationed  to  open  and  close  them  when  an 
engine  or  train  passes,  or  may  make  such  other  order  respecting 
the  same  as  it  deems  proper.  Whenever  the  crossings  by  a  rail- 
road at  grade  of  the  streets,  highways,  turnpikes,  plankroads, 
or  traveled  ways  of  any  village  or  city,  having  a  population  by 
the  last  state  or  federal  enumeration  of  less  than  fifty  thousand, 
shall  be  protected  by  gates  with  persons  to  open  and  close  the 
same,  when  an  engine  or  train  passes,  the  local  authorfties  of 
the  city  or  village  shall  not  impose  any  limitation,  less  than 
forty  miles  an  hour,  on  the  rate  of  speed  at  which  such  engine 
or  train  shall  be  run,  or  enforce  any  existing  limitation  upon 
such  rate  of  speed,  less  than  forty  miles  an  hour.  ITAtM  am 
JyZ.  1892,  cA.  676.] 

§  34.  Notice  of  starting  trains;  no  preferences. —  Every 
railroad  corporation  shall  start  and  run  its  cars  for  the  trans- 
portation of  passengers  and  property  at  regular  times,  to  be 
fixed  by  public  notice,  and  shall  furnish  sufficient  accommoda- 
tions for  the  transportation  of  all  passengers  and  property 
which  shall  be  offered  for  transportation  at  the  place  of  start- 
ing, within  a  reasonable  time  previously  thereto,  and  at  the 
junctions  of  other  railroads,  and  at  the  usual  stopping  places 
established  for  receiving  and  discharging  way  passengers  and 
freight  for  that  train;  and  shall  take,  transport  and  discharge 
such  passengers  and  property  at,  from  and  to,  such  places,  on 
the  due  payment  of  the  fare  or  freight  legally  authorized  there- 
for. No  station  established  by  any  railroad  corporation  for  the 
reception  or  delivery  of  passengers  or  property,  or  both,  shall 
be  discontinued  without  the  consent  of  the  board  of  railroad 
commissioners  first  had  and  obtained.  No  preference  for  the 
transaction  of  the  business  of  a  common  carrier  uDon  its  cars, 
or  in  its  depots  or  buildings,  or  upon  its  grounds,  shall  be 
granted  by  any  railroa3  corjforation  to  any  one  of  two  or  more 
persons,  associations  or  corporations  competing  in  the  same 
business,  or  in  the  business  of  transporting  property  for  them- 
selves or  others.  Any  such  station  in  an  incorporated  village 
shall  have  the  same  name  as  the  village;  if  any  road  shall  have 
more  than  one  station  in  any  such  villacre  the  station  nearest 
the  geographical  centre  thereof  shall  have  such  name.  [Thus 
am  hy  L.  1892,  ch.  676.] 

§  35.  Accommodation  of  connecting  roads.—  Every  railroad 
corporation  whose  road,  at  or  near  the  same  place,  connects  with 
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or  is  intersected  by  two  or  more  railroads  competing  for  its 
business,  shall  fairly  and  impartially  afford  to  each  of  such 
connecting  or  intersecting  roads  equal  terms  of  accommoda- 
tion, privileges  and  facilities  in  the  transportation  of  cars,  pas- 
sengers, baggage  and  freight  over  and  upon  its  roads,  and  over 
and  upon  their  roads,  and  equal  facilities  in  the  interchange  and 
use  of  passenger,  baggage,  freight  and  other  cars  required  to 
accommodate  the  business  of  each  road,  and  in  furnishing  pas- 
sage tickets  to  passengers  who  may  desire  to  make  a  continuous 
trip  over  any  part  of  its  roads  and  either  of  such  connecting 
roads.  The  board  of  railroad  commissioners  may,  upon  appli- 
cation of  the  corporation  owning  or  operating  either  of  the  con- 
necting or  intersecting  roads,  and  upon  fourteen  days'  notice 
to  the  corporation  owning  or  operating  the  other  road,  prescribe 
such  regulations  as  will  secure,  in  their  judgment,  the  enjoyment 
of  equal  privileges,  accommodations  and  facilities  to  such  con- 
necting or  intersecting  roads  as  may  be  required  to  accommodate 
the  business  of  each  road,  and  the  terms  and  conditions  upon 
which  tie  same  shall  be  afforded  to  each  road.  The  decision  of 
the  commissioners  shall  be  binding  on  the  parties  for  two  years, 
and  the  supreme  court  shall  have  power  to  compel  the  perform- 
ance thereof  by  attachment,  mandamus,  or  otherwise. 

§  36.  Locomotives  must  stop  at  grade  crossings. —  ah 
trains  and  locomotives  on  railroads  crossing  each  other  at  grade 
shall  come  to  a  full  stop  before  crossing,  not  less  than  two  hun- 
dred or  more  than  eight  hundred  feet  from  the  crossing,  and 
shall  then  cross  only  when  the  way  is  clear  and  upon  a  signal 
from  a  watchman  stationed  at  the  crossing.  If  the  corporations 
can  not  agree  as  to  the  expense  of  the  watchman,  it  shall  be 
determined  by  the  supreme  court,  upon  motion  thereto  by  either 
of  them.  If  the  corporations  disagree  as  to  the  precedence  of 
trains,  the  board  of  railroad  commissioners  may,  after  hearing, 
upon  the  application  of  either  corporation,  prescribe  rules  in  re- 
lation thereto.  The  full  stop  and  crossing  on  signal  may  be  dis- 
continued if  the  board  of  railroad  commissioners  shall  decide  it 
to  be  impracticable,  or  if,  with  the  approval  of  the  commission- 
ers, an  interlocking  switch  and  signal  apparatus  is  adopted  and 
put  in  operation  as  such  a  crossing.  The  full  stop  and  crossing 
on  si&:nal  shall  not  be  required  in  depot  yards,  or  the  approaches 
thereto,  if  the  crossing  roads  are  under  lease  or  subject  to  the 
same  management  or  control  in  the  use  of  tracks.    An  engineer. 
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violating  the  foregoing  provisions  of  this  section,  or  any  such 
rule  of  the  railroad  commissioners  shall  be  liable  to  a  penalty  of 
one  hundred  dollars;  and  any  corporation  or  person  operating 
the  railroad,  violating  any  of  such  provisions  or  rules  shall  be 
liable  to  a  penalty  of  five  hundred  dollars.  No  railroad  corpora- 
tion, or  any  officer,  agent  or  employe  thereof,  shall  stop  its  cars, 
horses,  or  locomotives  upon  a  grade  crossing  of  a  railroad  of 
another  corporation,  for  the  purpose  of  receiving  or  delivering 
passengers  or  freight,  or  other  purpose,  and  any  person  or  cor- 
poration violating  thiS  provision,  shall  be  liable  to  a  penalty  of 
two  hundred  and  fifty  dollars. 

§  37.  Rates  of  fare.  —  Every  railroad  corporation  may  fix  and 
collect  the  following  rates  of  fare  as  compensation  to  be  paid  for 
transporting  any  passenger  and  his  baggage,  not  exceeding  one 
hundred  and  fifty  pounds  in  weight,  for  each  mile  or  fraction  of 
a  mile. 

1.  Where  the  motive  power  is  rope  or  cable,  propelled  by  sta- 
tionary power,  five  cents,  with  right  to  a  minimum  fare  of  ten 
cents;  but  if  the  railroad  is  less  than  two  miles  in  length,  and 
overcomes  an  elevation  of  five  hundred  feet  or  more  to  the  mile, 
five  cents  for  each  one  hundred  feet  of  elevation  so  overcome, 
and  the  same  rates  of  fare  if  the  motive  power  is  locomotives, 
furnished  with  cogs  working  into  cogs  on  the  railway,  and  the 
length  of  road  does  not  exceed  four  miles. 

2.  If  a  road,  not  incorporated  prior  to  May  15,  1879,  and  not 
locate^  in  the  counties  of  New  York  and  Kings,  or  within  the 
limits  of  any  incorporated  city,  and  not  more  than  twenty-five 
miles  in  length,  five  cents;  if  over  twenty-five  and  not  more  than 
forty  miles,  four  cents;  and  if  over  forty  miles,  three  cents. 
Where  by  the  laying  down  of  a  third  rail  upon  a  railroad  of  the 
ordinary  gauge,  a  narrow-gauge  track  is  created  and  used  for  the 
transportation  of  passengers,  and  the  length  of  road  does  not 
exceed  six  miles,  including  any  connecting  road  of  the  same 
gauge,  such  railroad,  for  the  purpose  of  fare,  shall  be  deemed 
a  narrow  gauge  road. 

3.  If  its  railroad  overcomes  an  elevation  of  two  hundred  feet 
tp  the  mile,  for  at  least  two  consecutive  miles,  and  does  not  ex- 
ceed twenty  miles  in  length,  ten  cents;  if  it  overcomes  an  eleva- 
tion exceeding  three  hundred  feet  to  the  mile,  within  a  distance 
of  two  miles,  five  cents  for  each  one  hundred  feet  of  elevation; 
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and  where  it  overcomes  an  elevation  of  more  than  one  thousand 
feet,  within  a  distance  of  two  miles,  seven  cents  for  each  one 
hundred  feet  of  elevation  in  a  mile. 

4.  If  the  line  of  its  road  does  not  exceed  fifteen  miles  in  length, 
and  does  not  enter  or  traverse  the  limits  of  any  incorporated 
city,  and  the  distance  traveled  thereon  by  the  passenger  does  not 
exceed  one  mile,  five  cents. 

5.  In  all  other  cases,  three  cents  for  every  such  mile  or  frac- 
tion thereof,  with  a  right  to  a  minimum  single  fare  of  not  less 
than  five  cents.  , 

[In  such  cases  mileage  books  at  the  rate  of  two  cents  per  mile  may 
be  demanded,  etc.,  L.  1895.  eh.  1027.  As  to  emigrants*  fares.  Pen.  Code. 
§  626;  L.  1855,  ch.  474.] 

This  chapter  shall  not  be  construed  to  allow  any  rate  of  fare 
for  way  passengers  greater  than  two  cents  per  mile  to  be 
charged  or  taken  over  the  track  or  tracks  of  the  railroad  known 
as  the  Xew  York  Central  Railroad  Company,  and  the  rate 
of  fare  for  way  passengers  over  the  track  or  tracks  of  such 
company  shall  continue  to  be  two  cents  per  mile  and  no  more, 
wherever  it  is  restricted  to  that  rate  of  fare,  nor  shall  any  con- 
solidated railroad  corporation  charge  a  higher  rate  of  fare  per 
passenger  per  mile,  upon  any  part  or  portion  of  the  consolidated 
line  than  was  allowed  by  law  to  be  charged  by  each  existing 
corporation  thereon  previously  to  such  consolidation.  [T/<tu 
amended  hy  L.  1^92,  ch,  67^>.l 

[If  fare  paid  on  cars,  10  cents  excess  may  be  charged,  with  rebate 
ticket  L.  1889,  ch.  38.] 

§  38.  Legislature  may  alter  or  reduce  fare. —  The  legislature 
may,  when  any  such  railroad  shall  be  opened  for  use,  from  time 
to  time,  alter  or  reduce  the  rate  of  freight,  fare  or  other  profits 
upon  such  road;  but  the  same  shall  not,  without  the  consent  of 
the  corporation,  be  so  reduced  as  to  produce  with  such  profits 
less  than  ten  per  centum  per  annum  on  the  capital  actually 
expended;  nor  unless  on  an  examination  of  the  amounts  received 
and  expended,  to  be  made  by  the  board  of  railroad  commission- 
ers, they  shall  ascertain  that  the  net  income  derived  by  the  cor- 
poration from  all  sources,  for  the  year  then  last  past,  shall  have 
exceeded  an  annual  income  of  ten  per  cent  upon  the  capital  of 
the  corporation  actually  expended. 

§  39.  Penalty  for  excessive  fare,— Any  railroad  corporation, 
which  shall  ask  or  receive  more  tlian  the  lawful  rate  of  fare, 
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unless  such  overcharge  was  made  through  inadvertence  or  mis- 
take, not  amounting  to  gross  negligence,  shall  forfeit  fifty  dol- 
lars, to  be  recovered  with  the  excess  so  received  by  the  party 
paying  the  same;  but  no  action  can  be  maintained  therefor, 
unless  commenced  within  one  year  after  the  cause  of  action 
accrued. 

§  40.  Passenger  refusing  to  pay  fare  may  be  ejected. —  If  any 
passenger  shall  refuse  to  pay  his  fare  the  conductor  of  the  train, 
and  the  servants  of  the  corporation,  may  put  him  and  his  bag- 
gage out  of  the  cars,  using  no  unnecessary  force,  on  stopping  the 
train,  at  any  usual  stopping  place,  or  near  any  dwelling  house, 
as  the  conductor  may  elect. 

[To  Mke  effect,  Pen.  Code,  §  223,  sub.  5.] 

§  41.  Sleeping  and  parlor  cars^ — ^Any  railroad  corporation  may 
contract  with  any  person,  association  or  corporation  for  the 
hauling  by  the  special  or  regular  trains  of  said  railroad  corpora- 
tion, the  parloi',  drawing-room  or  sleeping  car  or  cars  of  such 
person,  association  or  corporation,  in  which  extra  accommoda- 
tions shall  be  furnished,  for  which  said  person,  association  or 
corporation  furnishing  such  parlor,  drawing-room  or  sleeping 
car  or  cars,  may  charge  for  the  carriage  and  transportation  of 
persons  and  property  therein,  a  reasonable  compensation  for 
such  extra  accommodation,  in  addition  to  the  fare  and  charges 
now  allowed  by  law  for  the  carriage  and  transportation  of  pas- 
sengers and  property  in  the  ordinary  cars  of  said  railroad  corpo- 
ration. But  said  railroad  corporation  so  contracting  shall  be 
liable  in  the  same  way  and  to  the  same  extent  as  if  the  said 
car  or  cars  were  owned  by  it,  and  shall  furnish  sufficient  ordin- 
ary cars  for  tlie  leasonable  accommodation  of  the  traveling  pub- 
lic.   [Thus  am.  hy  L.  189i,  ch.  t»76.] 

§  42.  Persons  employed  as  drivers,  conductors,  motormen  or 
gripmen.-— Any  railroad  corporation  may  employ  any  inhabitant 
of  the  State,  of  the  age  of  twenty-one  years,  not  addicted  to  the 
use  of  intoxicating  liquors,  as  a  car-driver,  conductor,  motorman 
or  gripman,  or  in  any  other  capacity,  if  fit  and  competent  there- 
for. All  applicants  for  positions  as  motormen  or  gripmen  on 
any  street  surface  railroad  in  this  State  shall  be  subjected  to  a 
thorough  examination  by  the  officers  of  the  corporation  as  to 
their  habits,  physical  ability  and  intelligence.  If  this  examina- 
tion is  satisfactory,  the  applicant  shall  be  placed  in  the  shop  or 
power  house  where  he  can  be  made  familiar  with  the  power  and 
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machinery  he  is  about  to  control.  He  shall  then  be  placed  on  a 
car  with  an  instructor,  and  when  the  latter  is  satisfied  as 
to  the  applicant's  capability  for  the  position  of  motorman  or  grip- 
man,  he  shall  so  certify  to  the  oflftcers  of  the  company,  and,  if 
appointed,  the  applicant  shall  first  serve  on  the  lines  of  least 
travel.  Any  violation  of  the  provisions  of  this  section  shall  be 
a  misdemeanor.  [Thtis  am.  by  L.  1595,  ch.  613,  taking  effect 
May  2,  1895.] 

[Acting  as.  or  employing  engineer  who  can  not  read.  etc..  a  misde- 
meanor, Pen.  Code,  §  418.  Raih'oad  employe  intoxicated,  while  on  duty, 
is  guilty  of  a  misdemeanor,  Pen.  Code,  %  420.  Violation  of  limitatious  to 
24  hours  continuous  service,  and  10  hours  a  day  on  railroads,  a  misde- 
meanor, L.  1892,  ch.  711.  -  Employes  of  steam  surface  railroads  to  be 
paid  monthly,  of  other  railroads  weeKly,  L.  1890,  ch.  388.] 

§  43.  Conductors  and  employes  must  wear  badgea —  Every 
conductor  and  employe  of  a  railroad  corporation  employed  in 
a  passenger  train,  or  at  stations  for  passengers,  shall  wear  upon 
his  hat  or  cap  a  badge,  which  shall  indicate  his  office  or  employ- 
ment, and  the  initial  letters  of  the  corporation  employing  him. 
Ko  conductor  or  collector  without  such  badge  shall  demand 
or  receive  from  any  passenger  any  fare  or  ticket  or  exercise 
any  of  the  powers  of  his  employment.  No  officer  or  employe 
without  such  badge  shall  meddle  or  interfere  with  any  passen- 
ger, his  baggage  or  property.    [  Thvs  am.  hy  L.  1892,  ch.  676.] 

[Wearing  badge  or  uniform  without  authority,  or  inducing  not  to  wear 
uniform,  etc.,  a  misdemeanor.  Pen.  Code,  §§  425,  565.] 

§  44.  Checks  for  badges. — A  check,  made  of  some  proper 
metallic  substance  of  convenient  size  and  form,  plainly  stamped 
with  numbers,  and  furnished  with  a  convenient  strap  or  other 
appendage  for  attaching  to  baggage,  shall  be  affixed  to  every 
piece  or  parcel  of  baggage  when  taken  for  transportation  for 
a  passenger  by  the  agent  or  employe  of  such  corporation,  if 
there  is  a  handle,  loop  or  fixture  therefor  upon  the  piece  or 
parcel  of  baggage,  and  a  duplicate  thereof  given  to  the  passen- 
ger or  person  delivering  the  same  to  him.  If  such  check  be 
refused  on  demand  the  corporation  shall  pay  to  the  passenger 
the  sum  of  ten  dollars,  and  no  fare  shall  be  collected  or  received 
from  him;  and  if  he  shall  have  paid  his  f^re  it  shall  be  refunded 
to  him  by  the  conductor  in  charge  of  the  train.  Such  baggage 
shall  be  delivered,  without  unnecessary  delay,  to  the  passenger 
or  any  person  acting  in  his  behalf  at  the  place  to  which  it  was 
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to  be  transported,  where  the  ears  usually  stop,  or  at  any  other 
regular  intermediate  stopping  place,  upon  notice  to  the  baggage- 
master  in  charge  of  baggage  on  the  train,  of  not  less  than 
thirty  minutes,  upon  presentation  of  such  duplicate  check  to  the 
officer  or  agent  of  the  railroad  corporation,  or  of  any  corpora- 
tion, over  any  portion  of  whose  road  it  was  transported.  [TAiis 
am.  hy  X.  1892,  ch.  676.] 

§  45.  Penalties  for  injuries  to  baggage.  — Any  person,  whose 
duty  it  is  for  or  on  behalf  of  the  common  carrier  to»  handle, 
remove,  or  care  for  the  baggage  of  passengers,  who  shall  reck- 
lessly or  willfully  injure  or  destroy  any  trunk,  valise,  box,  bag, 
package  or  parcel,  while  loading,  unloading,  transporting,  de- 
livering or  storing  the  same,  or  any  railroad  corporation,  which 
shall  knowingly  keep  in  its  employment  any  such  willful  or 
reckless  person,  or  which  shall  permit  any  injury  or  destruction 
of  such  property,  through  failure  to  provide  sufficient  help  and 
facilities  for  the  handling  thereof,  shall  pay  to  the  party  injured 
thereby  the  sum  of  fifty  dollars,  in  addition  to  such  damages. 

§  46.  Unclaimed  freight  and  baggage^  —  Every  railroad  or 
other  transportation  corporation,  doing  business  in  this  state, 
which  shall  have  unclaimed  freight  or  baggage,  not  perishable, 
in  its  possession  for  the  period  of  one  year,  may  sell  the  same 
at  public  auction,  after  giving  notice  to  that  eHect,  once  a  week 
for  not  less  than  four  weeks  in  a  newspaper  published  in  the 
county  where  the  freight  or  baggage  remains  unclaimed,  and 
in  a  newspaper  published  in  the  county  where  the  sale  is  to  be 
had,  and  in  a  newspaper  published  in  the  city  of  New  York,  whioH 
notice  shall  contain,  as  near  as  practicable,  a  description  of 
such  freight  or  baggage,  the  place  and  time  when  left,  and  the 
name  of  the  owner,  if  known.  A  copy  of  such  notice  shall 
be  posted  in  a  conspicuous  place  at  each  depot  or  station,  where 
any  portion  of  such  freight  or  baggage  remains  unclaimed,  at 
least  four  weeks  before  such  sale,  and  a  copy  thereof  shall  be 
served  on  the  comptroller  of  the  state,  at  least  two  weeks  before 
such  sale.  If  the  name  and  residence  of  the  owner  of  any  such 
property  is  known  to,  or  can  be  ascertained  by,  the  corporation, 
it  shall  forthwith  serve  a  copy  of  such  notice  upon  such  owner 
by  mail.  Perishable  freight  or  baggage  may  be  sold  without 
notice,  as  soon  as  it  can  be,  upon  the  best  terms  that  can  be  ob- 
tained. All  moneys  arising  from  the  sale  of  such  freight  or  bag- 
gage, after  deducting  therefrom  charges  and  expenses  for  trans- 

^O.herproirltio]i«asto«amefabJ^ct,r,  !8?7,  ch.800. 
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portation,  storage,  advertising,  commissions  for  selling  the 
property,  and  any  amount  previously  paid  for  its  loss  or  non- 
delivery, shall  be  deposited,  by  the  corporation  making  such 
sale,  with  a  report  thereof  and  proofs  of  advertisement,  if  any, 
and  if  none,  proofs  that  the  property  was  perishable,  with  the 
comptroller  for  the  benefit  of  the  general  fund  of  the  state,  and 
shall  be  held  by  him  in  trust  for  reclamation  by  the  persons  en- 
titled to  receive  the  same.     [Thus  am  hy  L.  1892,  ch.  676.] 

§  47.  Tickets  and  checks  for  connecting  steamboats. — 
The  proprietors  of  any  line  of  steamboats,  terminating  or  stop- 
ping for  passengers  at  any  place  where  a  railroad  corporation 
has  a  depot  or  station,  may  furnish  tickets  and  baggage  checks 
to  such  corporation  for  the  use  of  passengers,  traveling  over  its 
road,  who  desire  to  connect  with  such  line  of  boats  at  any  such 
place,  and  the  railroad  corporation  shall  sell  such  tickets  and 
deliver  a  duplicate  of  one  of  such  checks  to  any  such  passenger 
applying  therefor,  and  shall  account  for  and  pay  over  to  the 
proprietor  of  such  line  of  boats  all  moneys  received  by  it  for  the 
sale  of  such  tickets;  and  any  such  railroad  corporation  may  fur- 
nish tickets  and  checks  for  baggage  to  the  proprietors  of  any 
such  line  of  steamboats  for  the  use  of  passengers  traveling  over 
any  part  of  such  line  of  boats,  who  desire  to  connect  with  the 
railroad  of  any  such  corporation  at  any  such  place,  and  such 
proprietors  shall  sell  such  tickets  and  deliver  a  duplicate  of  one 
of  such  checks  to  any  such  passenger  applying  therefor,  and 
shall  account  for  and  pay  over  to  such  corporation  all  moneys 
received  by  them  for  the  sale  of  such  tickets.  No  greater  rate 
of  fare  shall  be  charged  by  any  railroad  corporation  to  any  such 
passenger  for  the  distance  traveled  over  its  road  than  is 
charged  to  travelers  for  the  same  distance  whose  trip  ends  at 
the  place  where  connection  is  made  with  any  such  line  of  boats, 
and  no  greater  rate  of  fare  shall  be  charged  by  the  proprietors 
of  any  such  steamboat  line  to  any  such  passenger  for  the  distance 
traveled  over  its  line,  than  ds  charged  to  travelers  for  the  same 
distance  whose  trip  ends  at  the  place  where  connection  is  made 
with  any  such  railroad.  Any  additional  cost  of  transfer  of  a 
passenger  or  his  baggage  from  railroad  depot  or  station  to 
steamboat  landing,  or  from  steamboat  landing  to  depot  or  sta- 
tion, shall  be  borne  by  the  passenger  or  the  proprietors  of  the 
steamboat  line  or  the  railroad  corporation  at  whose  instance  or 
for  whose  benefit  such  transfer  is  made.  Every  railroad  corpo- 
ration and  the  proprietors  of  any  line  of  steamboats,  their  agents 
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or  servants,  who  shall  neglect  or  refuse  to  sell  tickets  or  furnish 
a  check  to  any  passenger  applying  for  the  same,  when  the  same 
shall  have  been  furnished  to  them,  shall  pay  to  such  passenger 
the  sum  of  ten  dollars,  and  no  fare  or  toll  shall  be  collected 
from  him  for  riding  over  such  road  or  upon  such  boats,  as  the 
case  may  be;  and  in  addition  thereto  any  railroad  corporation 
80  neglecting  or  refusing,  shall  pay  the  proprietors  ©f  such  line 
of  boats  two  hundred  and  fifty  dollars  for  each  day  it  shall  so 
neglect  or  refuse;  and  the  proprietors  of  any  such  line  of  boats 
so  neglecting  or  refusing,  shall  pay  to  such  railroad  corporation 
a  like  sum  for  each  day  they  shall  so  neglect  or  refuse. 

Every  such  railroad  corporation  shall  also  receive  any  freight 
which  shall  be  delivered  at  any  station  on  the  line  of  its  road, 
marked  to  go  by  way  of  boat  or  any  particular  line  of  boats 
from  any  station  on  its  road  at  which  such  boat  or  line  of  boats 
terminates  or  stops  for  freight,  and  shall  transport  such  freight 
with  all  convenient  speed  to  such  station,  and  on  its  arrival  there 
cause  the  proprietors  of  the  steamboat  line  by  which  it  is 
directed  to  be  sent,  or  their  agent,  to  be  notified  of  such  arrival, 
and  shall  deliver  such  freight  to  such  proprietors  or  their  agent 
with  the  bill  of  charges  thereon  due  such  railroad  corporation, 
for  the  payment  of  which  charges  the  proprietor  or  proprietors 
of  such  steamboat  line  shall  be  responsible,  and  shall  account 
for  and  pay  the  same  to  such  railroad  corporation  on  demand. 
The  railroad  corporation  shall  not  charge  for  the  transportation 
of  such  freight  over  its  road  any  greater  sum  pro  rata  than  it 
charges  for  carrying  the  same  kind  of  freight  the  same  distance 
over  its  road,  if  it  was  to  be  transported  by  such  corporation  by 
rail  to  its  final  destination,  or  to  the  terminus  of  the  road  of  such 
corporation  in  case  it  terminates  before  such  final  destination  is 
reached.  Any  freight  delivered  by  the  proprietors  of  any  steam- 
boat or  steamboat  line,  or  their  authorized  agent,  at  any  station, 
at  a  place  where  such  steamboat  or  steamboats  have  a  landing, 
to  any  such  railroad  corporation,  for  transportation  over  its 
road  or  any  part  thereof,  shall  be  transported  by  such  corpora- 
tion to  its  place  of  destination  for  the  same  price  pro  rata  which 
would  be  charged  for  the  same  kind  of  freight  the  same  distance 
over  its  road,  if  the  same  had  been  taken  on  at  the  point  of  first 
shipment  by  boat,  or  at  the  terminus  of  the  road  of  such  corpora- 
tion, in  case  it  does  not  extend  to  the  point  of  first  shipment. 

§  48.  Rights  and  liabilities  as  common  carriers.— Every 
railroad  corporation  doing  business  in  this  state  shall  be  a 
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commou  carrier.  Auj  one  of  two  or  more  corporations  owning 
or  operating  connecting  roads,  within. this  state,  or  paitly  within 
and  partly  without  the  state,  shall  b^  liable  as  a  common 
carrier,  for  the  transportation  of  passengers  or  delivery  of  freight 
received  by  it  to  be  transported  by  it  to  any  place  on  the  line 
of  a  connecting  road;  and  if  it  shall  become  liable  to  pay  any 
sum  by  reason  of  neglect  or  misconduct  of  any  other  corpora- 
tion it  may  collect  the  same  of  the  corporation  by  reason  of 
whose  neglect  or  misconduct  it  became  liable.  [Thtis  am.  by  Z. 
1892,  ch.  676.] 

§  49.  Switches ;  warning  signals ;  guard-posts ;  automatic 
couplers ;  automatic  or  other  safety  brake ;  tools  in  passenger 
car ;  water. —  It  shall  be  the  duty  of  every  railroad  corporation 
operating  its  road  by  steam: 

1.  To  lay,  in  the  construction  of  new  and  in  the  renewal  of 
existing  switches,  upon  freight  or  passenger  main  line  tracks, 
switches  on  the  principle  of  either  the  so-called  Tyler,  Wharton, 
Lorenze,  or  split-point  switch,  or  some  other  kind  of  safety 
switch,  which  shall  prevent  the  derailment  of  a  train,  when 
such  switch  is  misplaced  or  a  switch  interlocked  with,  distant 
signals. 

2.  To  erect  and  thereafter  maintain  such  suitable  warning 
signals  at  every  road,  bridge,  or  structure  which  crosses  the 
railroad  above  the  tracks,  where  such  warning  signals  may 
be  necessary,  for  the  protection  of  employes  on  top  of  cars 
from  injury. 

3.  To  place  guard-posts  in  the  prolongation  of  the  line  of 
bridge  trusses  so  that  in  case  of  derailment,  the  posts,  and  not 
the  bridge  trusses,  shall  receive  the  blow  of  the  derailed  loco- 
motive or  car. 

4.  To  use  upon  every  new  freight  car,  built  or  purchased  for 
use,  couplers  which  can  be  coupled  and  uncoupled  automatically, 
without  the  necessity  of  having  a  person  guide  the  link,  lift 
the  pin  by  hand,  or  go  between  the  ends  of  the  cars. 

5.  To  attach  to  every  car  used  for  passenger  transportation 
an  automatic  air-brake  or  other  form  of  safety-power  brake, 
applied  from  the  locomotive,  excepting  cars  attached  to  freight 
trains,  the  schedule  rate  of  speed  of  which  does  not  exceed 
twenty  miles  an  hour. 

6.  To  provide  each  closed  car,  in  use  in  every  passenger  train 
owned  or  regularly  used  upon  a  railroad,  with  one  set  of  tools, 
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consisting  of  an  axe^  sledge-hammer^  crow-bar,  and  handsaw, 
to  be  properly  placed  so  as  to  be  easily  removed. 

7.  To  provide,  in  each  passenger  car,  where  the  line  of  road 
shall  exceed  forty  continuous  miles  in  length,  a  suitable  recepta- 
cle for  water,  with  a  cup  or  drinking  utensil  attached  upon 
or  near  such  receptacle,  and  to  keep  such  receptacle,  while  the 
car  is  in  use,  constantly  supplied  with  cool  water. 

Every  corporation,  person  or  persons,  operating  such  rail- 
road, and  violating  any  of  the  provisions  of  this  section,  except 
subdivision  seven,  shall  be  liable  to  a  penalty  of  one  hundred 
dollars  for  each  offense,  and  the  further  penalty  of  ten  dollars 
for  each  day  that  it  shall  omit  or  neglect  to  comply  with  any 
of  such  provisions.  For  every  violation  of  the  provisions  of  the 
seventh  subdivision  of  this  section  every  such  corporation  shall 
be  liable  to  a  penalty  of  twenty-five  dollars  for  each  offense. 

[Further  provisions  as  to  power  or  air  brakes  and  automatic  couplers, 
L.  1803,  chs.  543-4.  Certain  omissions  to  provide  guard-posts,  automatic 
couplers  and  proper  platforms  punishable,  Pen.  Code,  §§  423-4.  Certain 
oils  for  lamps  in  passenger  cars  prohibited,  L.  1882,  ch.  292.] 

§  50.  Railroad  commissioners  may  approve  other  safe- 
guards.— The  board  of  railroad  commissioners  may^  on  the 
application  of  any  railroad  corporation,  authorize  it  to  use  any 
other  safeguard  or  device  approved  by  the  board,  in  place  of 
any  safeguard  or  device  required  by  this  article,  which  shall 
thereafter  be  used  in  lieu  thereof,  and  the  same  penalties  for 
neglect  or  refusal  to  use  the  same  shall  be  incurred  and  im- 
posed as  for  a  failure  to  use  the  safeguard  or  device  herein- 
before required,  in  lieu  of  which  the  same  is  to  be  used. 

§  5L  Use  of  stoves  or  furnaces  prohibited —  It  shall  not  be 
lawful  for  any  railroad  corporation,  operating  a  steam  railroad 
in  this  state,  of  the  length  of  fifty  miles  or  more,  excepting 
foreign  railroad  corporations,  incorporated  without  the  juris- 
diction of  the  United  States,  running  cars  upon  tracks  in  this 
state  for  a  distance  of  less  than  thirty  miles,  to  heat  its  passen- 
ger cars,  on  other  than  mixed  trains,  excepting  dining-room 
cars,  by  any  stove  or  furnace  kept  inside  the  car,  or  suspended 
therefrom,  unless  in  case  of  accident  or  other  emergency,  when 
it  may  temporarily  use  such  stove  or  furnace  with  necessary 
fuel,  and  in  cars  which  have  been  equipped  with  apparatus  to 
heat  by  steam,  hot  water  or  hot  air  from  the  locomotive,  or 
161 
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from  a  special  car,  the  present  stove  may  be  retained  to  be  used 
only  when  the  car  is  standing  still,  and  no  stove  or  furnace 
shall  be  used  in  any  dining-room  car,  e:s:cept  for  cooking  pur- 
poses, and  of  a  pattern  and  kind  to  be  approved  by  the  railroad 
commissioners.  Any  person  or  corporation,  violating  any  of  the 
provisions  of  this  section,  shall  be  liable  to  a  penalty  of  one 
thousand  dollars,  and  to  the  further  penalty  of  one  hundred 
dollars  for  each  and  every  day  during  which  such  violation 
shall  continue. 
[Certain  violations  of  this  section  also  misdemeanors,  Pen.  Code,  %  423.] 

§  52.  Canada  thistles  to  be  cut.  —  Every  railroad  corpora- 
tion doing  business  within  this  state,  shall  cause  all  Canada 
thistles,  white  and  yellow  daises  and  other  noxious  weeds  grow- 
ing on  any  lands  owned  or  occupied  by  it,  to  be  cut  down  twice 
in  each  and  every  year,  once  between  the  fifteenth  day  of  June 
and  the  twenty-fifth  day  of  June,  and  once  between  the  fifteenth 
day  of  August  and  the  twenty-fifth  day  of  August.  If  any  such 
corporation  shall  neglect  to  cause  the  same  to  be  so  cut  down, 
any  person  may  cut  the  same,  between  the  twenty-fifth  day  of 
June  and  the  fifth  day  of  July  inclusive,  and  between  the 
twenty-fifth  day  of  August  and  the  fifth  day  of  September  in- 
clusive in  each  year,  at  the  expense  of  the  corporation  on  whose 
lands  the  same  shall  be  so  cut,  at  the  rate  of  three  dollars  per 
day  for  the  time  occupied  in  cutting. 

§  53.  Riding  on  platform;  walking  along  track. —  No  rail- 
road corporation  shall  be  liable  for  any  injury  to  any  passenger 
while  on  the  platform  of  a  car,  or  in  any  baggage,  wood  or 
freight  car,  in  violation  of  the  printed  regulations  of  the  corpora- 
tion, posted  up  at  the  time  in  a  conspicuous  place  inside  of  the 
passenger  cars,  then  in  the  train,  if  there  shall  be  at  the  time 
snflBcient  room  for  the  proper  accommodation  of  the  passenger 
inside  such  passenger  cars.  No  person  other  than  those  con- 
nected with  or  employed  upon  the  railroad  shall  walk  upon  or 
along  its  track  or  tracks,  except  where  the  same  shall  be  laid 
across  or  along  streets  or  highways,  in  which  case  he  shall  not 
walk  upon  the  track  unless  necessary  to  cross  the  same.  Any  per- 
son riding,  leading  or  driving  any  horse  or  other  animal  upon  any 
railroad,  or  within  the  fences  and  guards  thereof,  other  than  at 
a  farm  or  street  or  forest  crossing,  without  the  consent  of  the 
corporation,  shall  forfeit  to  the  people  of  the  state  the  sum  of 
ten  dollars,  and  pay  all  damages  sustained  thereby  to  the  party 
aggrieved,    [Thus  am.  ly  L.  1892,  ch.  676.] 
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§  54  Corporations  may  establish  ferrieSv— Any  steam  rail- 
road corporation,  incorporated  under  the  laws  of  this  state,  with 
a  terminus  in  the  harbor  of  New  York,  may  purchase  or  lease 
boats  propelled  by  steam  op  otherwise,  and  operate  the  same  as 
a  ferry  or  otherwise,  over  the  waters  of  the  harbor  of  New  York, 
but  this  section  shall  not  be  construed  to  affect  the  rights  of  the 
cities  of  New  York  and  Brooklyn.    [Thtcs  am.  by  Z.  1892,  ch.  676.] 

ii  55.  Certain  railroads  may  cease  operation  in  winter.**^ — 
The  directors  of  any  railroad  corporation  operating  a  railroad, 
constructed  and  used  principally  for  transporting  lumber  or 
ores,  during  the  summer  months,  or  for  summer  travel,  may, 
by  a  resolution  duly  passed  at  a  meeting  thereof,  apply  to  the 
board  of  railroad  commissioners  for  permission  to  cease  the 
operation  of  their  road  during  the  winter  season,  for  a  period, 
not  exceeding  seven  months  In  any  one  year,  specifying  the  date 
of  such  suspension,  and  the  date  of  the  reopening  thereof;  and 
such  board  may,  in  their  discretion,  make  an  order  granting  the 
application  wholly  or  in  part,  and  thereupon  such  railroad  cor- 
poration shall  be  relieved  of  the  duty  of  operating  its  road 
during  the  period  specified  in  the  order.  A  copy  of  such  order 
shall  be  posted  in  all  the  depots  and  at  the  termini  of  such  rail- 
road, and  published  in  every  newspaper  in  each  town  in  any 
part  of  which  such  road  shall  be  constructed  at  least  four  weeks 
prior  to  the  date  of  such  suspension. 

§  56.  Mails. —  Any  railroad  corporation  shall,  when  applied 
to  by  the  postmaster-general,  convey  the  mails  of  the  United 
States  on  its  road,  and  in  case  such  corporation  and  the  post- 
master-general shall  not  agree  as  to  the  rate  of  transportation 
therefor,  and  as  to  the  time,  rate  of  speed,  manner  and  condition 
of  carrying  the  same,  the  board  of  railroad  commissioners  shall 
fix  the  prices,  terms  and  conditions  therefor,  after  giving  the 
corporation  reasonable  opportunity  to  be  heard.  Such  price 
shall  not  be  less  for  carrying  such  mails  in  the  regular  passenger 
trains  than  the  amount  which  such  corporation  would  receive  as 
freight  on  a  like  weight  of  merchandise  transported  in  their 
merchandise  trains,  and  a  fair  compensation  for  the  post-office 
car.  If  the  postmaster-general  shall  require  the  mail  to  be 
carried  at  other  hours,  or  at  higher  speed  than  the  passenger 
trains  are  run,  the  corporation  shall  furnish  an  extra  train  for 
the  mail,  and  be  allcrwed  an  extra  compensation  for  the  expenses 

*  Similar  proYlsions  as  to  summer  railroads,  %2\  ante. 
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and  wear  and  tear  thereof,  and  for  the  serrice  to  be  fixed  as 
herein  provided. 

Every  railroad  corporation  refusing  or  neglecting  to  comply 
with  any  provision  of  this  section  shall  forfeit  to  the  people  of 
the  state  one  hundred  dollars  for  every  day  such  neglect  or 
refusal  continues.    [Thus  am.  by  Z.  1892,  ch.  676.] 

§  57.  Corporations  must  make  annual  report — Every  per- 
son or  corporation  owning,  leasing,  operating  or  in  possession  of 
a  railroad,  wholly  or  partly,  in  this  state,  shall  make  an  annual 
report  to  the  board  of  railroad  commissioners  of  its  operations 
for  the  year  ending  with  June  thirtieth,  and  of  its  condition  on 
that  day  which  shall  be  verified  by  the  oaths  of  the 
president,  or  treasurer,  and  the  general  manager,  or 
acting  superintendent,  and  shall  be  filed  in  the  office  of  such 
board  on  or  before  September  first  in  each  year.  Every  such 
person  or  corporation  shall  make  quarterly  and  further  reports 
to  such  board  in  the  form  and  within  the  time  prescribed  by 
it.  Such  board  may  in  its  discretion  change  the  date  of  the 
annual  report  and  of  filing  the  same,  but  the  length  of  time 
between  the  date  of  the  annual  report  and  the  filing  of  the  same 
shall  not  be  less  than  herein  prescribed.  Any  person  or  rail- 
road corporation  which  shall  neglect  to  make  any  such  report, 
or  which  shall  fail  to  correct  any  such  report  within  ten  days 
after  notice  by  the  board  of  railroad  commissioners,  shall  be 
liable  to  a  penalty  of  two  hundred  and  fifty  dollars,  and  an 
additional  penalty  of  twenty -five  dollars  for  each  day  after 
September  first  on  which  it  shall  neglect  to  file  the  same,  to  be 
sued  for  in  the  name  of  the  people  of  the  state  of  New  York, 
for  their  use. 

The  board  of  railroad  commissioners  may  extend  the  time 
herein  limited  for  cause  shown.  [Thus  am.  hy  L.  1892,  ch. 
676.] 

[Board  of  railroad  commissioners  to  prescribe  form  of  report,  etc.,  f  158, 
post    Omission  to  make  report,  a  misdemeanor.  Pen.  Code,  §  611,  sub.  6.] 

§  58.  When  conductors  and  brakemen  may  be  policemen.— 
The  governor  may  appoint  any  conductor  or  brakeman  on  any 
train  conveying  passengers  on  any  steam  railroad  in  this  state, 
a  policeman,  with  all  the  powers  of  a  policeman  in  cities  and 
villages,  for  the  preservation  of  order  and  of  the  public  peace, 
and  the  arrest  of  all  persons  committing  offenses  upon  the  land 
or  property  of  the  corporation  owning  or  operating  such  railroad; 
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and  he  may  also  appoint,  on  the  application  of  any  such  corpo- 
•  ration  or  of  any  steamboat  company,  such  additional  policemen, 
designated  by  it,  as  he  may  deem  proper,  at  any  station,  who 
shall  have  the  same  powers,  but  not  more  than  one  at  any  one  sta- 
tion. Every  such  policeman  shall,  within  fifteen  days  after 
receiving  his  commission,  and  before  entering  upon  the  duties 
of  his  office,  take  and  subscribe  the  constitutional  oath  of  office, 
and  file  it  with  his  commission  in  the  office  of  the  secretary  of 
state,  who  shall  thereupon  transmit  to  the  county  clerk  of  each 
county  in  which  such  policeman  is  authorized  to  act  a  certificate, 
under  his  hand  and  official  seal,  setting  forth  the  appointment 
and  the  filing  of  the  commission  and  oath,  which  certificate 
shall  be  filed  by  the  county  clerk.  Every  sdch  policeman  shall, 
when  on  duty  wear  a  metallic  shield  with  the  words  "  Railway 
police,''  or  "  Steamboat  police,"  as  the  case  may  be,  and  the 
name  of  the  corporation  for  which  appointed  inscribed  thereon, 
which  shall  always  be  worn  in  plain  view,  except  when  employed 
as  a  detective.  The  compensation  of  every  such  policeman  shall 
be  such  as  may  be  agreed  upon  between  him  and  the  corporation 
for  which  he  is  appointed,  and  shall  be  paid  by  the  corporation. 
When  any  corporation  shall  no  longer  require  the  services 
of  any  such  policeman,  they  may  file  notice  to  ffiat  effect  in  the 
several  offices  in  which  such  notice  of  his  appointment  was  orig- 
inally filed,  and  thereupon  such  appointment  shall  cease  and  be 
at  an  end. 

[Constitutional  oath  of  office,  Const.,  art.  13,  §  1,  ante,  p.  84.  Railroad 
policeman  is  a  public  officer,  prohibited  by  Const.,  art.  13,  §  5,  ante,  p.  85, 
from  riding  on  a  free  pass,  but  pass  In  part  payment  of  services  Is  not 
a  free  pass,  Dempsey  v.  N.  Y.,  etc.,  R.  R.,  146  N.  Y.  290.  Criminal 
offenses  relating  to  railroads.  Pen.  Code,  §§  635,  638,  654,  675.] 

§  59.  Requisites  to  exercise  of  powers  of  future  railroad  cor- 
porations.— No  railroad  corporation  hereafter  formed  under  the 
laws  of  this  State  shall  exercise  the  powers  conferred  by  law 
upon  such  corporations  or  begin  the  construction  of  its  road 
until  the  directors  shall  cause  a  copy  of  the  articles  of  associa- 
tion to  be  published  in  one  or  more  newspapers  in  each  county 
in  which  the  road  is  proposed  to  be  located,  at  least  once  a  week 
for  three  successive  weeks,  and  shall  file  satisfactory  proof 
thereof  with  the  board  of  railroad  commissioners;  nor  until  the 
board  of  railroad  commissioners  shall  certify  that  the  foregoing 
conditions  have  been  complied  with,  and  also  that  public  con- 
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venience  and  a  necenpity  require  the  construction  of  said  railroad 
as  proposed  in  said  articles  of  association.  The  foregoing  certifi- 
cate shall  be  applied  for  within  six  months  after  the  completion 
of  the  three  weeks'  publication  hereinbefore  provided  for.  If 
certificate  is  refused  no  further  proceedings  shall  be  had  before 
said  board,  but  the  application  may  be  renewed  after  one  year 
from  the  date  of  such  refusal.  Prior  to  granting  or  refusing  said 
certificate  the  board  shall  have  a  right  to  permit  errors,  omis- 
sions or  defects  to  be  supplied  and  corrected.  After  a  refusal 
to  grant  such  certificate  the  board  shall  certify  a  copy  of  all 
maps  and  papers  on  file  in  its  office  and  of  the  findings  of  the 
board  when  so  requested  by  the  directors  aforesaid.  Such 
directors  may  thereupon  present  the  same  to  a  general  term  of 
the  supreme  court  of  the  department  within  which  said  road  is 
proposed  in  whole  or  in  part  to  be  constructed,  and  said  general 
term  shall  have  power,  in  its  discretion,  to  order  said  board,  for 
reasons  stated,  to  issue  said  certificate,  and  it  shall  be  issued 
accordingly.  Such  certificate  shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  a  copy  thereof,  certified  to  be  a  copy  by 
the  secretary  of  state,  or  his  deputy,  shall  be  evidence  of  the 
fact  therein  stated.  Nothing  in  this  section  shall  prevent  any 
such  railroad  corporation  from  causing  such  examinations  and 
surveys  for  its  proposed  railroad  to  be  made  as  may  be  necessary 
to  the  selection  of  the  most  advantageous  route;  and  for  such 
purpose  by  its  officers  or  agents  and  servants,  to  enter  upon  the 
lands  or  water  of  any  person,  but  subject  to  the  responsibility 
for  all  damages  which  shall  be  done  thereto.  [Thtis  am.  hy  L. 
1896,  ch.  545,  takmg  rffect  May  8,  1896.] 

[General  term  Will  not  reverse  except  for  arbitrary  refusal  or  abuse 
of  discretion;  applicant  at  general  term  must  affirmatively  show  error 
by  commissioners,  Matter  of  Amrterdam,  etc.,  R.  R.  Co.,  86  Hun,  678; 
Matter  of  New  Hamburgh,  etc.,  R.  R.  Co.,  76  Hun,  76.] 

ARTICLE  in. 

CoNSOLTDATIOKy  LbASB,   SaLB,  AND  BBOBGAHIZATIOlfr. 

Section  70.  Consolidation  of  corporations  owning  continuous  lines. 

71.  Conditions; 

1.  Joint  agreement;  amount  of  capital  stock. 

2.  Agreement  to  be  submitted  to  meeting  of  stockholderB. 

72.  New  corporation. 

73.  Creditors'  rights  not  to  be  Impaired. 
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Section  74.  Assessment  of  property  of  new  corporation. 

75.  Stock  of  municipal  corporation,  how  represented. 

76.  Foreclosure   of   mortgages   made   by   consolidated   railroads 

partly  in  the  state. 

77.  [Powers  of  corporations  of  other  states.] 

78.  Lease  of  road. 

79.  Lesseies  of  railroad  may  acquire  stock  therein. 

80.  Consolidation  and  lease  of  parallel  lines  prohibited. 

81.  Mortgagee  may  purchase  at  foreclosure  sale. 

82.  Certificates  of    stock    may  be    issued    after    foreclosure    til 

certain  cases. 

83.  Liabilities  of  reorganised  railroad  corporations. 

84.  [Application  of  this  act] 

[Thui  am.  by  X.  1693,  ch.  676,  L.  1895,  ehs.  454,  931.     See  Stat.  Canst.  L., 
§84,  an/e,i>.  119.] 

§  70.  Consolidation  of  corporations  owning  continuous 
lines.  —  Any  railroad  or  other  corporation,  organized  under  the 
laws  of  this  state,  or  of  this  state  and  any  other  state,  and  own- 
ing or  operating  a  railroad,  bridge  or  tunnel,  either  wholly 
within  or  partly  within  and  partly  without  the  state,  or  whose 
lines  or  routes  of  road  have  been  located  but  not  constructed, 
may  merge  and  consolidate  its  capital  stock,  franchises,  and 
property  with  the  capital  stock,  franchises  and  property  of  any 
other  railroad,  tunnel  or  bridge  corporation  or  corporations  or- 
ganized under  the  laws  of  this  state  or  of  this  state  and  any 
other  state,  or  under  the  laws  of  any  other  state  or  states,  when- 
ever the  two  or  more  railroads  of  the  companies  or  corporations 
so  to  be  consolidated,  tunnels,  bridges  or  branchee  or  any  part 
thereof,  or  the  line  or  routes  of  their  road,  if  not  constructed, 
shall  or  may  form  a  continuous  or  connected  line  of  railroad 
with  each  other  or  by  means  of  any  intervening  railroad  bridge, 
tunnel  or  ferry  and  any  such  consolidated  corporation  may 
thereupon  construct  or  finish  the  construction  of  such  continu- 
ous line  of  railroad,  if  not  previously  constructed,  and  operate 
the  same,  subject  to  all  provisions  of  law  applicable  to  such 
railroad  corporations.  Where  the  road  to  be  operated  is  in 
whole  or  in  part  a  tunnel  or  sub-surface  road,  authorized  by  sec- 
tion 16  of  this  chapter,  its  consolidation  with  another  road 
or  roads  under  the  provisions  of  this  section  shall  not  prevent 
any  connecting  railroad  from  having  equal  rights  of  transit  for 
its  passengers  and  freight  through  or  over  the  tunnel  or  bridge 
of  any  such  road,  upon  the  same  equitable  terms,  nor  shall  such 
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consolidation  be  made  where  such  tunnel  or  subsurface  road 
exceeds  five  miles  in  length.    [Thus  am.  hy  Z.  1899,  oh.  676.] 

§  71.  Conditions. —  Such  consolidation  shall  be  made  in  the 
following  manner: 

1.  Joint  agreement ;  amount  of  capital  stock.—  The  direct- 
ors of  the  corporations  proposing  to  consolidate  may  enter  into 
a  joint  agreement,  under  the  corporate  seal  of  each  corporation, 
for  the  consolidation  of  such  corporations,  and  prescribing  the 
terms  and  conditions  thereof,  the  mode  of  carrying  the  same  into 
effect,  the  name  of  the  new  corporation,  the  number  and  names 
of  the  directors  and  other  officers  thereof,  and  who  shall  be  the 
first  directors  and  officers  and  their  places  of  residence,  the 
number  of  shares  of  the  capital  stock,  the  amount  or  par  value 
of  each  share,  and  the  manner  of  converting  the  capital  stock 
of  each  corporation  into  that  of  the  new  corporation,  and  how 
and  when  the  directors  and  officers  shall  be  chosen,  with  such 
other  details  as  they  shall  deem  necessary  to  perfect  such  new 
organization  and  the  consolidation  of  such  corporations.  But 
in  no  case  shall  the  capital  stock  of  the  corporation  formed  by 
such  consolidation  exceed  the  sum  of  the  capital  stock  of  the 
corporations  so  consolidated,  at  the  par  value  thereof.  Nor 
shall  any  bonds  or  other  evidences  of  debt  be  issued  as  a  con- 
sideration for,  or  in  connection  with,  such  consolidation. 

2.  Agreement  to  be  submitted  to  meeting  of  stockholders. 
—  If  stockholders  owning  two-thirds  of  all  the  stock  of  each 
of  such  corporations  shall  by  a  consent  in  writing,  acknowledged 
as  are  deeds  entitled  to  be  recorded  and  endorsed  upon  said 
lease  *or  agreement,  signify  their  assent  thereto,  it  shall  be 
deemed  and  taken  as  the  adoption  of  such  agreement  by  and 
on  behalf  of  such  corporation,  and  the  original  or  certified  copy 
thereof  shall  be  filed  as  hereinafter  provided.  If  such  agree- 
ment shall  not  be  consented  to  in  writing  by  holders  of  two- 
thirds  of  the  stock  of  either  of  such  corporations  as  hereinbefore 
provided,  such  agreement  shall  be  submitted  to  the  stockholders 
of  each  of  such  corporations  at  a  meeting  thereof  called  separ- 
ately for  the  purpose  of  taking  the  same  into  consideration.  Due 
notice  of  the  time  and  place  of  holding  such  meeting,  and  the  ob- 
ject thereof,  shall  be  given  by  each  corporation  to  its  stockhold- 
ers by  written  or  printed  notices  addressed  to  each  of  the  per- 
sons  in  whose  names  the  capital  stock  of  such  corporation 
stands  on  the  books  thereof,  and  delivered  to  such  persons 
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respectively,  or  sent  to  them  by  mail,  Tvhen  their  post-office 
address  is  known  to  the  corporation,  at  least  thirty  days  before 
the  time  of  holding  such  meeting,  and  also  by  a  general  notice 
published  at  least  once  a  week  for  four  weeks  successively  in 
some  newspaper  printed  in  the  city,  town  or  county  where  such 
corporation  has  its  principal  office  or  place  of  business.  At 
such  meeting  of  stockholders  such  agreement  shall  be  con- 
sidered, and  a  vote  by  ballot  taken  for  the  adoption  or  rejection 
of  the  same,  and  if  the  votes  of  the  stockholders  owning  at  least 
two-thirds  of  the  stock  of  each  corporation  present  and  voting 
in  person  or  by  proxy  shall  be  for  the  adoption  of  such  agree- 
ment, then  that  fact  shall  be  certified  thereon  by  the  secretaries 
of  the  respective  corporations,  under  the  seal  thereof,  and  the 
agreement  so  adopted,  or  a  certified  copy  thereof,  shall  be  filed 
in  the  office  of  the  secretary  of  state,  and  in  the  office  of  the 
cl(»rk  of  the  county  where  the  new  corporation  is  to  have  its 
principal  place  of  business,  and  shall  from  thence  be  deemed 
and  taken  to  be  the  agreement  and  act  of  consolidation  of  such 
corporations,  and  thereafter  such  corporations,  parties  thereto, 
shall  be  one  corporation  by  the  name  provided  in  such  agree- 
ment, but  such  act  of  consolidation  shall  not  release  such  new 
corporation  from  any  of  the  restrictions,  liabilities  or  duties  of 
the  several  corporations  so  consolidated.  [Thus  amended  by 
L.  1892,  oh.  676.] 

§  72.  New  corporation.  —  Upon  the  consummation  of  such 
act  of  consolidation  all  the  rights,  privileges,  exemptions  and 
franchises  of  each  of  the  corporations,  parties  to  the  same,  and 
all  the  property,  real,  personal  and  mixed,  and  all  the  debts  due 
on  whatever  account  to  either  of  them,  as  well  as  all  stock  sub- 
scriptions and  other  things  in  action  belonging  to  either  of 
them  shall  be  taken  and  deemed  to  be  transferred  to  and  vested 
in  such  new  corporation,  without  further  act  or  deed;  and  all 
claims,  demands,  property,  rights  of  way,  and  every  other  in- 
terest shall  be  as  effectually  the  property  of  the  new  corporation 
as  they  were  of  the  former  corporations,  parties  to  such  agree- 
ment and  act;  and  the  title  to  all  real  estate,  taken  by  deed  or 
otherwise,  under  the  laws  of  this  state,  vested  in  either  of  such 
corporations,  parties  to  such  agreement  and  act,  shall  not  be 
deemed  to  revert  or  be  in  any  way  impaired  by  reason  of  this 
act,  or  anything  done  by  virtue  thereof,  but  shall  be  vested  in 
the  new  corporation  by  virtue  of  such  act  of  consolidation.  And 
162 
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it  shall  be  lawful  for  any  railroad  company  or  corporation,  now 
or  hereafter  formed  by  the  consolidation  of  one  or  more  railroad 
companies  or  corporations  organized  under  the  laws  of  this 
state,  or  under  the  laws  of  this  state  and  other  states,  with  one 
or  more  railroad  companies  or  corporations  organized  under 
the  laws  of  any  other  state,  or  of  the  laws  of  this  state  and  other 
states,  to  issue  its  bonds  for  the  purpose  of  paying  or  retiring 
any  bonds  theretofore  issued  by  either  of  said  companies  or 
corporations  so  consolidated,  or  for  any  purpose  and  to  the 
amount  authorized  by  the  laws  of  the  state  under  which  either 
of  said  companies  or  corporations  so  consolidated  was  organized, 
and  secure  the  same  by  a  mortgage  upon  its  real  or  personal 
property,  franchises,  rights  and  privileges,  whether  within  or 
without  this  state,  and  subject  to  the  remedies  for  the  enforce- 
ment of  the  same  under  the  laws  of  either  of  said  states.  Noth- 
ing in  this  act  contained  shall  authorize  the  execution  of  emj 
such  mortgage  without  the  consent  of  the  stockholders  as  now 
required  by  the  laws  of  this  state,  nor  compel  any  bondholder 
to  accept  payment  in  whole  or  in  part  of  any  bond  or  bonds  held 
by  him  or  to  surrender  the  same  before  they  shall  become  due. 
[Thus  amended  hy  Z.  1891,  ch.  362.] 

§  73.  Creditors*  rights  not  to  be  impaired. —  The  rights  of 
all  creditors  of,  and  all  liens  upon  the  property  of,  either  of  such 
corporations,  parties  to  such  agreement  and  act,  shall  be  pre- 
served unimpaired,  and  the  respective  corporations  shall  be 
deemed  to  continue  in  existence  to  preserve  the  same,  and  all 
debts  and  liabilities  incurred  by  either  of  such  corporations  shall 
thenceforth  attach  to  such  new  corporation,  and  be  enforced 
against  it  and  its  property  to  the  same  extent  as  if  incurred  or 
contracted  by  it  No  actions  or  proceedings  in  which  either  of 
such  corporations  is  a  party  shall  abate  or  be  discontinued  by 
such  agreement  and  act  of  consolidation,  but  may  be  conducted 
to  final  judgment  in  the  names  of  such  corporations,  or  such 
new  corporation  may  be,  by  order  of  the  court,  on  motion  sub- 
stituted as  a  party. 

§  74.  Assessment  of  property  of  new  corporation. —  The 
real  estate  of  such  new  corporations,  situate  within  this  state, 
shall  be  assessed  and  taxed  in  the  several  towns  and  cities 
where  the  same  shall  be  situated  in  like  manner  as  the  real 
estate  of  other  railroad  corporations  is  or  may  be  taxed  and 
assessed,  and  such  proportion  of  the  capital  stock  and  personal 
property  of    such    new  corporation    shall  in  like    manner    be 
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assessed  and  taxed  in  this  state,  as  the  number  of  miles  of  its 
railroad  situate  in  this  state  bear  to  the  number  of  miles  of  its 
railroad  situate  in  the  other  state  or  states. 

§  75.  Stocks  of  municipal  corporations,  how  represented  — 
At  any  meeting  of  the  stockholders  of  any  railroad  corporation 
to  consider  any  agreement  or  proposition  to  consolidate  or  lease, 
the  commissioners  or  other  officers  of  any  municipal  corporation 
holding  or  having  charge  of  any  of  the  capital  stock  of  such 
railroad  corporation  shall  represent  such  municipal  corporation, 
and  may  act  and  vote  in  person  or  by  proxy  on  all  matters  relat- 
ing to  such  consolidation  or  lease  in  the  same  manner  as  indi- 
vidual stockholders.    [  Thtt9  am.  hy  L.  1898,  ch.  646.] 

§  76.  Foreclosure  of  mortgages  made  by  consolidated  rail- 
roads partly  in  the  state. — Whenever  a  railroad  corporation 
whose  line  of  road  lies  partly  in  this  state  and  partly  in  another 
state  or  states,  shall  have  been  created  by  the  consolidation 
of  a  railroad  corporation  of  this  state  with  a  railroad  corpora- 
tion or  corporations  of  another  state  or  states,  and  shall  have 
executed  a  mortgage  upon  its  entire  line  of  railroad,  and  a 
sale  of  the  entire  line  of  road  under  such  mortgage  shall  have 
been  or  may  hereafter  be  ordered,  adjudged  and  decreed  by  a 
court  of  competent  jurisdiction  of  the  state  or  states  in  which 
the  greater  part  of  such  line  of  railroad  may  be  situated,  upon 
the  confirmation  of  such  judgment  or  decree,  and  of  the  sale 
made  thereunder,  by  the  supreme  court  of  this  state  in  the 
judicial  district  in  which  some  part  of  such  line  of  road  is 
situated;  such  sale  shall  operate  to  pass  title  to  the  purchaser 
of  that  part  of  the  line  of  railroad  lying  in  this  state,  together 
with  its  appurtenances  and  franchises,  with  the  same  force  and 
effect  as  if  the  judgment  or  decree  under  which  such  sale  is 
had,  had  been  made  by  a  court  of  competent  jurisdiction  of  this 
state.  Such  judgment  or  decree  and  sale  may  be  so  confirmed 
in  any  action  now  pending,  or  that  may  hereafter  be  brought 
in  the  supreme  court,  for  the  foreclosure  of  such  mortgage  or  in 
aid  of  an  action  for  that  purpose  pending  in  such  other  state, 
if  it  shall  appear  that  such  confirmation  is  for  the  interest  of 
the  public  and  of  the  parties,  due  and  lawful  provision  being 
made  for  and  in  respect  of  any  liens  upon  that  part  of  the  line 
of  road  or  other  property  sold  situate  in  this  state,  and  for 
such  costs,  expenses,  and  charges  as  may  appear  to  be  just  and 
lawfuL  If  a  receiver  of  the  entire  line  of  such  railroad  shall 
have  been,  or  may  hereafter  be  appointed  by  such  court  of  com- 
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petent  jurisdiction  of  the  state  in  which  the  greater  part  of  the 
line  of  railroad  is  situated,  such  receiver  may  perform,  within 
this  state,  the  duties  of  his  office  not  inconsistent  with  the 
laws  of  this  state,  and  may  sue  and  be  sued  in  the  courts  of 
this  state. 

§  77.  [Powers  of  corporations  of  other  states.] — A  railroad 
corporation  created  under  the  laws  of  the  State  or  States  in 
which  the  greater  part  of  the  line  of  its  railroad  may  be  situ- 
ated, for  the  purpose  of  taking  title  to  and  operating  the  entire 
line  of  railroad,  so  sold  as  provided  in  the  preceding  section, 
or  sold  under  a  judgment  or  decree  of  a  court  of  this  State 
or  a  court  of  the  United  States  sitting  in  this  State  for  the 
foreclosure  of  a  mortgage,  with  its  franchises  and  appurtenances, 
the  judgment,  decree  and  sale  having  been  duly  confirmed  and 
approved  as  in  the  preceding  section  provided  or  the  sale  having 
been  confirmed  by  the  court  in  this  State  making  such  decree, 
may  hold,  possess  and  operate  that  part  of  the  line  of  such 
railroad  lying  in  this  State  and  shall  have  all  the  rights  and 
franchises  theretofore  possessed  by  the  corporation  executing 
the  mortgage  under  which  such  sale  was  made,  and  such  as 
now  are  or  may  hereafter  be  conferred  upon  railroad  corpora- 
tions organized  under  the  laws  of  this  State,  and  shall  be  sub- 
ject to  the  duties  and  liabilities  to  which  such  corporation 
was  by  the  laws  of  this  State  subject,  and  to  such  further  or 
other  duties  and  liabilities  as  are  now  or  may  hereafter  be 
imposed  by  law  upon  railroad  corporations  of  this  State.  An 
exemplified  copy  of  the  law  or  laws  and  the  certificate  or  cer- 
tificates of  incorporation  under  and  by  virtue  of  which  such 
corporation  is  created  and  a  certified  copy  of  the  judgment 
or  decree  under  which  said  railroad  was  sold  and  a  certified 
copy  of  the  order  or  judgment  of  confirmation  and  approval 
required  by  the  preceding  section,  or  of  the  order,  judgment 
or  decree  of  the  court  in  this  State  which  decreed  the  sale 
confirming  the  same  shall  be  filed  in  the  office  of  the  secretary 
of  state  for  this  State  and  in  the  office  of  the  county  clerk  of 
the  county  where  its  principal  business  office  in  this  State  is 
located.  [Thus  am.  hy  Z.  1895,  ch.  454,  taking  effect  April  37 
1895.] 

§  78.  Lease  of  road — Any  railroad  corporation  or  any  cor- 
poration owning  or  operating  any  railroad  or  railroad  route 
within  this  state  may  contract  with  any  other  such  corporation 
for  the  use  of  their  respective  roads  or  routes,  or  any  part 
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thereof,  and  thereafter  use  the  same  in  such  manner  and  for 
such  time  as  may  be  prescribed  in  such  contract.  Such  con- 
tract may  provide  for  the  exchange  or  guaranty  of  the  stock 
and  bonds  of  either  of  such  corporations  by  the  other  and  shall 
be  executed  by  the  contracting  corporations  under  the  corporate 
seal  of  each  corporation,  and  if  such  contract  shall  be  a  lease 
of  any  such  road  and  for  a  longer  period  than  one  year,  such 
contract  shall  not  be  binding  or  valid  unless  approved  by  the 
votes  of  stockholders  owning  at  least  two-thirds  of  the  stock 
of  each  corporation  which  is  represented  and  voted  upon  in  per- 
son or  by  proxy  at  a  meeting,  called  separately  for  that  purpose 
upon  a  notice  stating  the  time,  place  and  object  of  the  meeting, 
served  at  least  thirty  days  previously  upon  each .  stockholder 
personally,  or  mailed  to  him  at  his  post-office  address  and  also 
published  at  least  once  a  week,  for  four  weeks  successively,  in 
some  newspaper  printed  in  the  city,  town  or  county  where  such 
corporation  has  its  principal  office,  and  there  shall  be  indorsed 
upon  the  contract  the  certificate  of  the  secretaries  of  the  re- 
spective corporations  under  the  seals  thereof,  to  the  effect  that 
the  same  has  been  approved  by  such  votes  of  the  stockholders, 
and  the  contract  shall  be  executed  in  duplicate  and  filed  in 
the  offices  where  the  certificates  of  incorporation  of  the  con- 
tracting corporations  are  filed.  The  road  of  a  corporation  can 
not  be  used  under  any  such  contract  in  a  manner  inconsistent 
with  the  provisions  of  law  applicable  to  its  use  by  the  corpora- 
tion owning  the  same  at  the  time  of  the  execution  of  the  con- 
tract Such  contracts  shall  be  executed  by  the  corporations, 
parties  thereto,  and  proved  and  acknowledged  in  such  manner 
as  to  entitle  the  same  to  be  recorded  in  the  office  of  the  clerk 
or  register  of  each  county  through  or  into  which  the  road  so 
to  be  used  shall  run.  Nothing  in  this  section  shall  apply  to 
any  lease  in  existence  prior  to  May  first,  eighteen  hundred  and 
ninetyone.    [Thus  am.  hy  L.  1892,  ch.  676;  Z.  1898,  ch.  483.] 

[Notice  and  lapse  of  time  not  necessary  If  waived  in  writing  by  all 
stockholders.  Gen.  Corp.  L.,  §  38.  Leasing  of  parallel  lines  prohibited, 
except  with  consent  of  railroad  commissioners,  §  80,  post.] 

§  79.  Lessees  of  railroad  may  acquire  stock  therein.— Any 
railroad  corporation  created  by  the  laws  of  this  state,  or  its  suc- 
cessors, being  the  lessee  of  the  road  of  any  other  railroad  cor- 
poration, may  take  a  surrender  or  transfer  of  the  capital  stock 
of  the  stockholders,  or  any  of  them  in  the  corporation  whose 
road  is  held  under  lease,  and  issue  in  exchange  therefor  the  like 


Digitized  by 


Google 


1294  THE  RAILROAD  LAW, 

§§  80,  81 .  Ch.  89,  G.  L.  L.  1890,  ch.  565. 

additional  amount  of  its  own  capital  stock  at  par,  or  on  such 
other  terms  and  conditions  as  may  be  agreed  upon  between  the 
two  corporations;  and  whenever  the  greater  part  of  the  capital 
stock  of  any  such  corporation  shall  have  been  so  surrendered  or 
transferred,  the  directors  of  the  corporation  taking  such  sur- 
render or  transfer  shall  thereafter,  on  a  resolution  electing  so  to 
do,  to  be  entered  on  their  minutes,  become  ex-officio  the  directors 
of  the  corporation  whose  road  is  so  held  under  lease,  and  shall 
manage  and  conduct  the  affairs  thereof,  as  provided  by  law;  and 
whenever  the  whole  of  such  capital  stock  shall  have  been  so 
surrendered  or  transferred,  and  a  certificate  thereof  filed  in  the  1 

oflflce  of  the  secretary  of  state,  under  the  common  seal  of  the  cor- 
poration to  whom  such  surrender  or  transfer  shall  have  been 
made,  the  estate,  property,  rights,  privileges  and  franchises  of 
the  corporation  whose  stock  shall  have  been  so  surrendered  or 
transferred,  shall  thereupon  vest  in  and  be  held  and  enjoyed  by 
the  corporation,  to  whom  such  surrender  or  transfer  shall  have 
been  made,  as  fully  and  entirely,  and  without  change  or  diminu- 
tion, as  the  same  were  before  held  and  enjoyed,  and  be  managed 
and  controlled  by  the  board  of  directors  of  the  corporation,  to 
whom  such  surrender  or  transfer  of  such  stock  shall  have  been 
made,  and  in  the  corporate  name  of  such  corporation.  Where 
stock  shall  have  been  so  surrendered  or  transferred,  the  existing 
liabilities  of  the  corporation,  and  the  rights  of  the  creditors  and 
of  any  stockholder  not  surrendering  or  transferring  his  stock, 
shall  not  be  affected  thereby. 

[General  authority  of  a  railroad  corporation  to  acquire  stock  of  another 
railroad  corporation,  Stock  Corp.  L.,  §  40.] 

§  80.  Consolidation  and  lease  of  parallel  lines  prohibited 
— No  railroad  corporation  or  corporations  owning  or  operating 
railroads  whose  roads  run  on  parallel  or  competing  lines,  except 
street  surface  railroad  corporations,  shall  merge  or  consolidate, 
or  enter  into  any  contract  for  the  use  of  their  respective  roads, 
or  lease  the  same,  the  one  to  the  other,  unless  the  board  of  rail- 
road commissioners  of  the  state  or  a  majority  of  such  board  shall 
consent  thereto.     [Thus  am.  by  Z.  1892, -cA.  676.] 

§  81.  Mortgagee  may  purchase  at  foreclosure  sale. —  Any 
mortgagee  of  the  property  and  franchises  of  any  railroad  cor- 
poration may  become  the  purchaser  of  the  same  at  any  sale 
thereof  under  the  mortgage,  upon  foreclosure  by  advertisement, 
or  under  a  judgment,  or  decree,  or  otherwise,  and  hold  and  use 
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the  same,  with  all  the  rights  and  privileges  belonging  thereto  or 
connected  therewith  for  the  period  of  six  months,  and  convey 
the  same  to  any  railroad  corporation. 

§  82.  Certificates  of  stock,  may  be  issued  after  foreclosure 
in  certain  cases.  —  If  any  person  or  corporation  shall  be  entitled 
to  certificates  of  stock  subscribed  to  and  paid  for  in  any  rail- 
road corporation  whose  property  and  franchises  have  been  sold 
under  mortgage  foreclosure,  and  such  certificates  have  not  been 
issued  before  foreclosure,  the  oflflcers  of  the  corporation  shall, 
at  any  time  within  six  months  after  the  foreclosure  sale  issue 
and  deliver  to  the  person  or  corporation  entitled  thereto,  upon 
demand,  such  certificates  of  stock,  which  shall  have  all  the 
force  and  eiOfect  and  confer  upon  the  holder  all  the  rights  which 
he  would  have  had  if  such  certificates  of  stock  had  been  issued 
at  the  time  of  the  payment  of  the  subscription  thereto. 

§  83.  Liabilities  of  reorg^anized  railroad  corporations.— A 
railroad  corporation,  reorganized  under  the  provisions  of  law, 
relating  to  the  formation  of  new  or  reorganized  corporations 
upon  the  sale  of  their  property  or  franchise,  shall  not  be  com- 
pelled or  required  to  extend  its  road  beyond  the  portion  thereof 
constructed,  at  the  time  the  new  or  reorganized  corporation 
acquired  title  to  such  railroad  property  and  franchise,  provided 
the  board  of  railroad  commissioners  of  the  state  shall  certify 
that  in  their  opinion  the  public  interests  under  all  the  circum- 
stances do  not  require  such  extension.  If  such  board  shall  so 
certify  and  shall  file  in  their  office  such  certificate,  which  cer- 
tificate shall  be  irreversible  by  such  board,  such  corporation 
shall  not  be  deemed  to  have  incurred  any  obligation  so  to  extend 
its  road  and  such  certificate  shall  be  a  bar  to  any  proceedings  to 
compel  it  to  make  such  extension  or  to  annul  its  existence  for 
failure  so  to  do,  and  shall  be  final  and  conclusive  in  all  courts 
and  proceedings  whatever.  This  section  shall  not  authorize  the 
abandonment  of  any  portion  of  a  railroad  which  has  been  con- 
structed and  operated,  or  apply  to  Kings  county. 

[Provisions  for  reorganization,  Stock  Corp.  L.,  §§  3-6.] 

§  84.  All  the  provisions  contained  in  the  several  sections  Of 
this  act  shall  extend,  apply  to  and  cover  the  consolidation,  lease, 
sale  or  reorganization  of  any  railroad  or  other  corporation  here- 
tofore or  hereafter  organized,  under  the  laws  of  this  State,  and 
any  other  State  or  country,  to  build,  lease,  buy,  sell,  maintain  or 
operate  any  of  the  lines  or  routes  of  railroads,  tunnels,  bridges, 
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ferries  or  branches  or  any  part  thereof  mentioned  in  this  article, 
and  any  similar  lines  or  routes  of  railroad,  tunnels,  bridges, 
ferries  or  any  part  thereof,  constructed  or  to  be  located  and  con- 
structed in  any  foreign  country.  [Added  by  L.  1896,  oh.  92', 
taking  efeot  June  5, 1895  ] 

ARTICLE  IV. 
Stbekt  Sobfaob  Railroads. 

Section  90.  Streel  surflace  railroads;  general  provisions. 

91.  Consent  of  property  owners  and  local  authorities. 

92.  Consent  of  local  authorities;  how  procured. 

93.  Condition  upon  which  consent  sliaU  be  given;  sale  of  franchise 

at  public  auction. 

94.  Proceedings  if  property  owners  do  not  consent 

95.  Percentage  of  gross  receipts  to  be  paid  in  citdes  or  villages; 

report  of  officers. 

96.  Extension  of  route  over  rivers;  terminus  in  other  counties; 

when  property  owners  withhold  consent;  supreme  court  may 
appoint  commissioners. 

97.  Use  of  tracks  of  other  roads. 

98.  Repair  of  streets;  rate  of  speed;  removal  of  ice  and  snow. 

99.  Within  what  time  road  to  be  built 

100.  Motive  power. 

101.  Rate  of  fare. 

102.  Construction  of  road  in  street  where  other  road  Is  built 

103.  Abandonment  of  part  of  route. 

104.  Contracting  corporations  to  carry  for  one  fare;  penalty. 

105.  Effect  of  dissolution  of  charter  as  to  consents. 

100.  Corporate  rights  saved  in  case  of  failure  to  complete  road; 
right  to  operate  branches;  conditions;  former  consent  rati- 
fied; limitations. 

107.  When  sand  may  be  used  on  tracks. 

108.  Road  not  to  be  constructed  upon  ground  occupied  by  public 

buildings  or  in  public  parks. 

109.  Center-bearing  rails  prohibited. 

110.  Right  to  cross  bridge  substituted  for  bridge  crossed  for  five 

years. 

[Thus  am.  by  L.  1892,  eh.  676,  L.  1895,  ch.  988.     See  Stat.  Const.  Ir.,  §  84, 
antty  p.  119.] 

§  90.  Street  surface  railroads;  g^eneral  provisions. —  The 
provisions  of  this  article  shall  apply  to  every  corporation  which, 
under  the  provisions  thereof,  or  of  any  other  law,  has  con- 
structed or  shall  construct  or  operate,  or  has  been  or  shall  be 
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organized  to  construct  or  operate,  a  street  surface  railroad,  or. 
any  extension  or  extensions,  branch  or  branches  thereof,  for 
public  use  in  the  conveyance  of  persons  and  property  for  com- 
pensation, upon  and  along  any  street,  avenue,  road,  highway,  or 
private  property,  in  any  city,  town  or  village,  or  in  any  two  or 
more  civil  divisions  of  the  State,  and  every  such  corporation 
must  comply  with  the  provisions  of  this  article.  Any  street 
surface  railroad  corporation,  at  any  time  proposing  to  extend 
its  road  or  to  construct  branches  thereof,  may,  from  time  to 
time,  make  and  file  in  each  of  the  offices  in  which  its  certificate 
of  incorporation  is  filed,  a  statement  of  the  names  and  descrip- 
tion of  the  streets,  roads,  avenues,  highways  and  private  prop- 
erty in  or  upon  which  it  is  proposed  to  construct,  maintain  or 
operate  such  extensions  or  branches.  Upon  filing  any  such 
statement  and  upon  complying  with  the  conditions  set  forth  in 
section  ninety-one  of  the  railroad  law,  every  such  corporation 
shall  have  the  power  and  privilege  to  construct,  extend,  operate 
and  maintain  such  road,  extensions  or  branches,  upon  and  along 
the  streets,  avenues,  roads,  highways  and  private  property 
named  and  described  in  its  certificate  of  incorporation  or  in 
such  statement  Every  such  corporation,  before  constructing 
any  part  of  its  road  upon  or  through  any  private  property 
described  in  its  articles  of  association  or  certificate  of  incorpora- 
tion or  statement,  and  before  instituting  any  proceeding  for  the 
condemnation  of  any  real  property,  shall  make  a  map  and  pro- 
file of  the  route  adopted  by  it  upon  or  through  any  private  prop- 
erty, which  map  and  profile  shall  be  certified  by  the  president 
and  engineer  of  the  company,  or  a  majority  of  its  directors,  and 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  the 
road  is  to  be  constructed,  and  all  provisions  of  section  six  of  the 
act  hereby  amended  so  far  as  applicable  shall  apply  to  the 
route  so  located.  If  any  such  street  surface  railroad  company 
is  unable  to  agree  for  the  purchase  of  any  such  real  property,  or 
of  any  right  or  easement  therein  required  for  the  purpose  of 
•its  railroad,  or  if  the  owner  thereof  shall  be  incapable  of  selling 
the  same,  or  if,  after  diligenf  search  and  inquiry,  the  name  and 
residence  of  such  owner  can  not  be  ascertained,  it  shall  Save  the 
right  to  acquire  title  there'to  by  condemnation  in  the  manner 
and  by  the  proceedings  provided  by  the  condemnation  law. 
Nothing  in  this  section  shall  be  deemed  to  authorize  a  street 
railroad  corporation  to  acquire  real  property  within  a  city  by 
103 
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condemnation.    [Thus  am.  by  Z.  1892,  oh.  676,  Z.  1898,  ch.  434' 
Z.  1895,  eh.  933,  taking  efect  June  6,  18960 

[I*rovlsionfl  for  incorporation  ot  street  surface  railroads,  §  2,  and  note, 
aute.  Property  subject  to  condemnation,  $  4,  subs.  2,  9,  f  7,  ante.  Con- 
demnation law,  Civ.  Code,  §§  3357,  ff.  Road  can  not  be  constructed 
without  consent  of  local  authorities,  and  property  holders  or  in  lieu 
thereof  the  determination  of  commissioners,  §§  91-2,  post;  Const,  art  3, 
$  18,  ante,  pp.  51-2;  nor  without  certificate  of  R.  R.  Com'rs  as  to  public 
necessity  thereof,  i  59,  ante.  Consent  of  local  authorities  in  New  York  city 
must  be  on  condition  that  franchises  be  sold  at  public  auction  to  bidder 
who  will  pay  largest  percentage  of  gross  receipts,  which  must  \ye  at  least 
3  per  cent  annually  for  first  five  years  and  5  per  cent  annually  there- 
after, §§  93,  95,  post;  any  other  city  or  village  may  require  payment 
of  percentage  as  condition  of  consent,  §  95,  post.  Consent  of  local 
authorities  is  forfeited,  unless  consents  of  property  holders  or  order  of 
court  in  lieu  thereof  be  obtained  within  two  years,  §  93,  post;  franchise 
may  bo  forfeited,  unless  construction  of  road  be  commenced  within  one 
year,  and  completed  within  three  years  after  such  consents,  §  99,  post; 
charter  forfeited  unless  construction  begun  and  certain  amount  expended 
within  five  years,  and  completed  and  in  operation  wi'jhin  10  years  after 
Incorporation,  §  5,  ante.] 

§  9.L  Consent  of  property  owners  and  local  authorities. — 
A  street  surface  railroad,  or  extensions  or  branches  thereof, 
shall  not  be  built,  extended  or  operated  unless  the  consent  in 
writing  acknowledged  or  proved  as  are  deeds  entitled  to  be 
recorded,  of  the  owners,  in  cities  and  villages,  of  one-half  in 
value,  and  in  towns,  not  within  the  corporate  limits  of  a  city 
or  village,  of  the  owners  of  two-thirds  in  value,  of  the  property 
bounded  on,  and  also  the  consent  of  the  local  authorities  having 
control  of  that  portion  of  a  street  or  highway  upon  which  it  is 
proposed  to  build  or  operate  such  railroad  shall  have  been  first 
obtained.  The  consents  of  property  owners  in  one  city,  village 
or  town,  or  in  any  other  civil  division  of  the  State,  shall  not  be 
of  any  effect  in  any  other  city,  village  or  town,  or  other  civil 
division  of  the  State.  Consents  of  property  owners  heretofore 
obtained  to  the  building,  extending,  operating  or  change  of 
motive  power  shall  be  effectual  for  the  purposes  therein  men- 
tioned and  may  be  deemed  to  be  sufficiently  proved  and  shall 
be  entitled  to  be  recorded,  whenever  such  consents  shall  have 
been  signed,  executed  or  acknowledged  before  an  oflflcer  author- 
ized by  law  to  take  acknowledgments  of  deeds,  or  before  or  in 
the  presence  of  a  subscribing  witness,  and  without  regard  to 
whether  or  not  the  subscribing  witness  shall  have  affixed  his 
signature  in  the  presence  of  the  subscriber,  provided  that  the 
proof  of  such  signing,  execution  or  acknowledgment  shall  have 
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been  made  by  such  subscribing  witness  in  the  manner  pre- 
scribed by  chapter  three,  part  two  of  the  revised  statutes.  In 
cities  the  common  council,  acting  subject  to  the  power  now 
possessed  by  the  mayor  to  veto  ordinances;  in  villages  the 
l>oard  of  trustees,  and  in  towns  the  commissioner  or  commis- 
sioners of  highways  shall  be  the  local  authorities  referred  to; 
if  in  any  city  the  exclusive  control  of  any  street,  avenue  or  other 
property,  which  is  to  be  used  or  occupied  by  any  such  railroad,  is 
vested  in  any  other  authority,  the  consent  of  such  authority  shall 
also  be  first  obtained.  The  value  of  the  property  above  specified 
shall  be  ascertained  and  determined  by  the  assessment-roll  of 
tbe  city,  village  or  town  in  which  it  is  situated,  completed  last 
before  the  local  authorities  shall  have  given  their  consent,  ex- 
cept property  owned  by  such  city,  village  or  town,  or  by  the 
state  of  New  York,  or  the  United  States  of  America,  the  value 
of  which  shall  be  ascertained  and  determined  by  making  the 
value  thereof  to  be  the  same  as  is  shown  by  such  assessment-roll 
to  be  the  value  of  the  equivalent  in  size  and  frontage  of  the 
adjacent  property  on  the  same  street  or  highway;  and  the  con- 
sent of  the  local  authorities  shall  operate"  as  the  consent  of  such 
city,  village  or  town  as  the  owners  of  such  property.  [Thus  am. 
hy  L.  1892,  ch.  676/  L.  1893,  ch.  434;  L.  1894,  cK.  723;  Z.  1895, 
oh.  646,  takmg  eff'ect  May  8, 1896.] 

(Onustitutional  requirement  of  consents,  Const.,  art.  3,  §  18,  ante,  pp. 
51-2.]    . 

§  92.  Consent  of  local  authorities ;  how  procured. —  The 
application  for  the  consent  of  the  local  authorities  shall  be  in 
writing  and  before  acting  thereon  such  authorities  shall  give 
public  notice  thereof  and  of  the  time  and  place  when  it  will 
first  be  considered,  which  notice  shall  be  published  daily  in 
any  city  for  at  least  fourteen  days  in  two  of  its  daily  news- 
papers if  there  be  two,  if  not,  in  one,  to  be  designated  by  the 
mayor,  and  in  any  village  or  town  for  at  least  fourteen  days  in 
a  newspaper  published  therein,  if  any  there  shall  be,  and  if  none, 
then  daily  in  two  daily  newspapers  if  there  be  two,  if  not,  one 
published  in  the  city  nearest  such  village  or  town.  Such  con- 
sent must  be  upon  the  expressed  condition  that  the  provisions 
of  this  article  pertinent  thereto  shall  be  complied  with,  and  shall 
be  filed  in  the  oflftce  of  the  clerk  of  the  county  in  which  such 
railroad  is  located.  Whenever  the  consent  of  the  common  coun- 
cil of  a  city  is  applied  for,  the  first  consideration,  of  which 
notice  is  hereby  required,  may  be  by  committee  of  such  com- 
mon council.     Any  such  notice,  publication  or  consideration 
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heretofore  or  hereafter  given,  made  or  had  in  substantial  con- 
formity with  the  requirements  of  this  section,  is  and  shall  be 
sufficient  notice,  publication  and  consideration  for  all  the  par- 
poses  hereof  notwithstanding  any  conflicting  provision  of  any 
local  or  special  act  or  charter.  [Thtis  am.  hy  L.  1892,  ch.  676, 
Z.  1893,  (?A.  4840 

§  93.  Condition  upon  which  consent  shall  be  given ;  sale  of 
franchise  at  public  auction. —  The  consent  of  the  local  author- 
ities in  cities  containing  twelve  hundred  and  fifty  thousand 
inhabitants  or  more,  according  to  the  last  federal  census  or  state 
enumeration,  must  contain  the  condition  that  the  right,  franchise 
and  privilege  of  using  any  street,  road,  highway,  avenue,  park  or 
public  place  shall  be  sold  at  public  auction  to  the  bidder  who 
will  agree  to  give  the  city  the  largest  percentage  per  annum  of 
the  gross  receipts  of  such  corporation,  with  a  bond  or  under- 
taking in  such  form  and  amound*  and  with  such  conditions  and 
sureties  as  may  be  required  and  approved  by  the  comptroller  or 
other  chief  fiscal  office*  of  the  city,  for  the  fulfillment  of  such 
agreement  and  for  the  commencement  and  completion  of  its  rail- 
road within  the  times  hereinafter  designated  according  to  the 
plan  or  plans  and  on  the  route  or  routes  fixed  for  its  construc- 
tion. Whenever  such  consent  shall  provide  for  the  sale  at  public 
auction  of  the  right  to  construct  and  operate  a  branch  or  exten- 
sion of  an  existing  railroad,  such  consent  shall  provide  that 
but  one  fare  shall  be  exacted  for  passage  over  such  branch 
or  extension  and  over  the  line  of  road  which  shall  have  applied 
therefor;  and  further,  that  if  such  right  shall  be  purchased  by 
any  corporation  other  than  the  applicant,  that  the  gross  receipts 
from  joint  business  shall  be  divided  in  the  proportion  that  the 
length  of  such  extension  or  branch  so  sold  shall  bear  to  the 
entire  length  of  the  road  which  shall  have  applied  therefor  and 
of  such  branch  or  extension,  and  that  if  such  right  shall  be 
purchased  by  the  applicant,  the  percentage  to  be  paid  shall  be 
calculated  on  such  portion  of  its  gross  receipts  as  shall  bear 
the  same  proportion  to  the  whole  value  thereof  as  the  length  of 
such  extension  or  branch  shall  bear  to  the  entire  length  of  its 
road.  The  bidder  to  whom  such  right,  franchise  and  privilege 
may  be  sold  must  be  a  duly  incorporated  railroad  corporatior  of 
this  state,  organized  to  construct,  maintain  and  operate  a  street 
railroad  in  the  city  for  which  such  consent  may  be  given;  but 
no  such  corporation  shall  be  entitled  to  bid  at  such  sale  unless 
at  least  five  days  prior  to  the  day  fixed  for  such  sale,  or  five  days 

*  So  in  the  original. 
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prior  to  the  day  to  which  such  sale  shall  have  been  duly 
adjourned,  the  corporation  shall  have  filed  with  the  comptrpUer 
pr  other  chief  fiscal  officer  of  the  city,  a  bond  in  writing  and 
under  seal,  with  sufficient  sureties,  to  be  approved  by  such 
comptroller  or  officer,  conditioned  that  if  such  right,  franchise 
and  privilege  shall  be  sold  to  such  corporation,  to  pay  to  the 
<;ity  where  such  railroad  is  situated  the  sum  of  fifty  thousand 
dollars  as  liquidated  damages  and  not  by  way  of  penalty  in  the 
event  of  the  failure  of  such  bidder  to  fulfill  the  terms  of  sale, 
comply  with  the  provisions  of  this  article  pertinent  thereto,  and 
complete  and  operate  its  railroad  according  to  the  plan  or  plans 
and  upon  the  route  or  routes  fixed  for  its  construction  within 
the  time  hereinafter  designated  for  the  construction  and  com- 
pletion of  its  railroad,  and  also  conditioned  to  pay  to  the  corpo- 
ration first  applying  for  the  consent,  if  it  shall  not  be  the  suc- 
cessful bidder,  the  necessary  expenses  incurred  by  such  corpora; 
tion  prior  to  the  sale  pursuant  to  the  requirements  and  direction 
'Of  the  local  authorities,  within  twenty  days  after  such  sale  and 
4ipon  the  certificate  of  the  comptroller  or  other  officer  conduct- 
ing the  9ame  as  to  the  sum  or  amount  to  be  paid.  Notice  of 
the  time  and  place  and  terms  of  sale,  and  of  the  route  or  routes 
to  be  sold,  and  of  the  conditions  upon  which  the  consent  of  the 
Jocal  authorities  to  the  construction,  operation  and  extension  of 
such  street  railroad  will  be  given,  must  be  published  by  such 
authorities  for  at  least  three  successive  weeks,  and  in  any  city 
having  two  or  more  daily  newspapers,  at  least  three  times  a 
week  in  two  of  such  papers  to  be  designated  by  the  mayor,  and 

[  in'^any  city  where  two  daily  papers  are  not  published,  at  least 
once  a  week  in  a  newspaper  published  therein  to  be  designated 
by  the  mayor.  The  comptroller  or  other  chief  fiscal  officer  of 
the  city  shall  attend  and  conduct  such  sale  and  may  twice 
adjourn  the  same,  but  not  more  than  four  weeks  in  all,  and  shall 
cancel  any  bid  if  the  bidder  shall  not  have  furnished  adequate 

*  security  entitling  such  bidder  to  bid,  or  shall  otherwise  fail  to 
comply  with  the  terms  and  conditions  of  sale,  and  shall  resell 
the  consent  and  license  in  the  same  manner  as  hereinbefore  pro- 
vided for  the  first  sale.  The  bidder  who  may  build  and  operate 
such  railroad  shall  at  all  times  keep  accurate  books  of  account 
of  the  business  and  earnings  of  such  railroad,  which  books  shall 
at  all  times  be  subject  to  the  inspection  of  the  local  authorities. 
In  the  event  of  the  failure  or  refusal  of  the  corporation  operating 

-or  using  such  railroad  to  pay  the  rental  or  percentages  of  gross 
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earnings  agreed  upon,  and  after  notice  of  not  less  than  sixty 
days  to  pay  the  same,  the  local  authorities  interested  therein 
may  apply  to  any  court  having  jurisdiction  upon  at  least  twenty 
days'  notice  to  such  corporation,  and  after  it  shall  have  had  an 
opportunity  to  be  heard  in  its  defense,  for  judgment  declaring 
the  consent  and  right  to  operate  and  u«e  such  railroad 
forfeited  and  authorizing  the  sale  again  of  the  same  in  the 
manner  hereinbefore  prescribed,  provided,  however,  that 
no  such  resale  of  any  such  consent  and  right  heretofore 
granted  shall  be  authorized  except  upon  the  condition 
that  the  same  shall  be  subject  to  all  liens  and  in- 
cumbrances existing  on  said  railroads  at  the  time  such  for- 
feiture may  have  been  declared*  All  consents  hereafter  given 
by  the  local  authorities,  unless  it  be  otherwise  provided  in  such 
consent  or  in  some  renewal  thereof  may  be  forfeited  at  the 
expiration  of  two  years  thereafter,  and  every  such  consent  here- 
tofore given  to  a  corporation  incorporated  under  chapter  one 
hundred  and  forty  of  the  laws  of  eighteen  hundred  and  fifty,  or 
chapter  two  hundred  and  fifty-two  of  the  laws  of  eighteen  hun- 
dred and  eighty-four,  for  the  purpose  of  constructing  and  operat- 
ing a  street  surface  railroad  only,  wholly  south  of  the  Harlem 
river,  shall  be  deemed  to  be  in  full  force  and  effect  and  shall 
continue  until  June  thirtieth,  eighteen  hundred  and  ninety-five, 
when  it  shall  cease,  unless  prior  thereto  the  required  consent  of 
property  owners,  or  the  order  of  the  general  term  in  lieu  thereof, 
shall  have  been  first  obtained ;  and  the  provisions  of  this  section 
shall  apply  to  all  applications  for  such  consents  made  under  any 
statute,  either  before  or  after  the  passage  of  this  chapter,  and 
not  finally  acted  upon  at  the  time  of  its  passage.  The  board  of 
sinking  fund  commissioners  of  any  city  shall  have  power  to  com- 
promise or  release  any  existing  liability  or  obligation  to  the 
mayor,  aldermen  and  commonalty  of  such  city  under  the  pro- 
visions of  chapter  six  hundred  and  forty-two  of  the  laws  of 
eighteen  hundred  and  eighty-six,  or  of  this  chapter  whenever,  in 
the  opinion  of  such  board,  such  release  or  compromise  shall  be 
just  or  equitable,  or  for  the  public  interest,  the  reason  for  any 
such  release  or  compromise  to  be  stated  in  the  recorded  proceed- 
ings of  such  board.  Whenever  it  shall  be  desired  to  unite  two 
street  surface  railroad  routes  at  some  point  not  over  one-half 
mile  from  such  respective  lines  or  routes,  and  establish  by  the 
construction  of  such  connection  a  new  route  for  public  travel, 
and  the  corporation  or  corporations  owning  or  using  such  rail- 
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roads  shall  consent  to  operate  such  connection  as  a  part  of  a 
continuous  route  for  one  fare,  and  it  shall  appear  to  the  locfiU 
authorities  that  such  connection  can  not  be  operated  as  an  inde- 
pendent railroad  without  inconvenience  to  the  public,  but  that 
it  is  to  the  public  advantage  that  the  same  should  be  operated 
as  a  continuous  line  or  route  with  existing  railroads,  or  when- 
ever for  the  purpose  of  connecting  with  any  ferry  or  railroad 
depot,  it  shall  be  desired  to  construct  an  extension  or  branch 
not  more  than  one-half  mile  in  length,  of  any  street  surface  rail- 
road corporation,  no  sale  of  such  franchise  shall  be  made  as  pro- 
vided in  this  section,  but  any  consent  of  the  local  authorities 
for  the  construction  and  operation  of  such  connection,  extension 
or  branch  shall  provide  that  the  corporation  or  corporations 
operating  such  connection,  extension  or  branch  shall  pay  Into  the 
treasury  of  said  cit}-  annually  the  percentage  provided  for  ex- 
tensions or  branches  in  section  ninety-five  of  this  chapter,  for 
the  purposes,  at  the  times.  In  the  manner  and  upon  the  condi- 
tions set  forth  in  such  section.  Nothing  herein  contained  shall 
be  construed  as  applying  to  or  affecting  or  modifying  the  terms 
of  a  certain  contract  bearing  date  January  first,  eighteen  hun- 
dred and  ninety-two,  entered  Into  by  and  between  the  city  of 
Buffalo  and  the  various  street  surface  railroad  corporations 
therein  named  in  such  contract.  The  local  authorities  may,  In 
their  discretion,  make  their  consent  to  depend  upon  any  further 
conditions  respecting  other  or  further  security,,  or  deposit,  suit- 
able to  secure  the  construction,  completion  and  operation  of  the 
railroad  within  any  time  not  exceeding  the  period  prescribed  In 
this  article  and  respecting  the  character,  quality  or  motive  power 
of  the  road  to  be  completed,  and  respecting  the  application  of 
any  provision  herein  contained  as  to  carriage  of  passengers  for 
single  fare  and  the  division  of  gross  receipts  and  the  payment 
of  percentages  to  the  line  leased  or  operated  under  contract  by 
the  applicant  for  an  extension,  and  also  respecting  any  other 
matter  concerning  which.  In  their  judgment,  further  conditions 
would  be  for  the  public  interest.  Any  and  all  proceedings  here- 
tofore taken  in  substantial  compliance  with  the  provisions  of  this 
section,  as  now  amended,  are  hereby  approved,  ratified  and  con- 
firmed. [Thus  am.  hy  Z.  1892,  ch».  806,  f  7«  ;  Z.  1898,  oh.  484.] 
[Percentage  to  be  paid  in  New  York  city,  must  he  at  least  three  per 
cent  annually  for  first  five  years,  and  at  least  five  per  cent  annaaUy 
thereafter,  S  95,  post  In  any  other  city  or  villaj?e  payment  of  the  per- 
centage is  optional  with  local  authorities,  id.] 
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§  94.  Proceedings  if  property  owners  do  not  consent. — 
Jf  the  consent  of  property  owners  required  by  any  provision  of 
this  article  can  not  be  obtained,  the  corporation  failing  to  obtain 
Buch  consents  may  apply  to  any  general  term  of  the  supreme 
court  held  in  the  depaii:mcnt  in  which  it  is  proposed  to  con- 
struct its  road  for  the  appointment  of  three  commissioners  to 
determine  whether  such  railroad  ought  to  be  constructiMi  and 
operated.  Xotice  of  such  application  must,  at  least  ten  days 
prior  thereto,  be  served,  personally,  upon  each  non-consenting 
.property  owner  by  delivering  the  same  to  the  person  to  whom 
such  property  is  assessed  upon  such  assessment-roll  or  by  duly 
inailing  the  same,  properly  folded  and  directed,  to  such  prop- 
erty owner  at  his  post-oftice  address  with  the  postage  prepaid 
thereon.  If  the  person  upon  whom  service  is  to  be  made  is  un- 
known, or  his  residence  and  post-office  address  are  unknown 
and  cannot  by  reasonable  diligence  be  ascertained,  service  of 
Buch  notice  may  be  made  by  publishing  the  same  in  such  news- 
paper of  the  county  as  the  court  may  direct,  at  least  once  a 
week  for  two  successive  weeks.  Upon  due  proof  of  service  of 
5uch  notice  the  court  to  which  the  application  is  made  shall  ap- 
point three  disinterested  persons,  who  shall  act  as  commission- 
ers, and  who  shall,  within  ten  days  after  their  appointment, 
cause  public  notice  to  be  given  of  their  first  meeting  in  the  man- 
ner directed  by  the  court,  and  may  adjourn  from  time  to  time, 
until  all  their  business  is  completed.  Vacancies  may  be  filled 
by  the  court  after  such  notice  to  parties  interested  as  it  may 
deem  proper  to  be  given;  and  the  evidence  taken  before  as  well 
as  after  the  happening  of  the  vacancy  shall  be  deemed  to  be 
properly  before  such  commissioners.  After  a  public  hearing 
of  all  parties  interested,  the  commissioners  shall  determine 
whether  such  railroad  ought  to  be  constructed  and  operated, 
and  shall  make  a  report  thereon,  together  with  the  evidence 
taken,  to  the  general  term,  within  sixty  days  after^appointment, 
unless  the  court,  or  a  judge  thereof,  for  good  cause  shown,  shall 
extend  such  time;  and  their  determination  that  such  road  ought 
to  be  constructed  and  operated,  confirmed  by  such  court,  shall 
be  taken  in  lieu  of  the  consent  of  the  property  owners  herein- 
before required.  The  commissioners  shall  each  receive  ten  dol- 
lars for  each  day  spent  in  the  performance  of  their  duties  and 
their  necessary  expenses  and  disbursements,  which  shall  be  paid 
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by  the  corporation  applying  for  their  appointment    [TTius  am, 
by  Z.  1892,  oh.  676.] 

[Determinatdon  of  commissioners  appointed  by  appellate  divisioni, 
supreme  court,  in  lieu  of  consent  of  property  holders,  Const,  art  3,  §  18, 
ante,  pp.  51-2.] 

§  95.  Percentag^e  of  g^ross  receipts  to  be  paid  in  cities  or 
villag^es ;  report  of  officers. —  Every  corporation  building  or 
operatinj?  a  railroad,  or  branch  or  extension  thereof,  under 
the  provisions  of  this  article,  or  of  chapter  252  of  the  laws 
of  1884,  within  any  city  of  the  state  having  a  population  of 
1,200,000  or  more,  shall,  for  and  during  the  first  five  years  after 
the  commencement  of  the  operation  of  any  portion  of  its  rail- 
road annually,  on  November  first,  pay  into  the  treasury  of  the 
city  in  which  its  road  is  located,  to  the  credit  of  the  sinking 
fund  thereof,  three  per  cent  of  its  gross  receipts  for  and  during 
the  year  ending  September  thirtieth  next  preceding;  and  after 
the  expiration  of  such  five  years,  make  a  like  annual  payment 
into  the  treasury  of  the  city  to  the  credit  of  the  same  fund, 
of  five  per  cent  of  its  gross  receipt^.  If  a  street  surface  rail- 
road corporation  existing  and  operating  any  such  railroad  in 
any  such  city  on  May  6,  1884,  shall  have  thereafter  extended 
its  tracks  or  constructed  branches  therefrom,  and  shall  operate 
such  branches  or  extensions  under  the  provisions  of  chapter 
252  of  the  laws  of  1884,  or  of  this  article,  such  corporation  shall 
pay  such  percentages  only  upon  such  portion  of  its  gross  re- 
ceipts as  shall  bear  the  same  proportion  to  its  whole  gross 
receipts  as  the  length  of  such  extension  or  branches  shall  bear 
to  the  entire  length  of  its  line.  In  any  other  incorporated  city 
or  village  the  local  authorities  shall  have  the  right  to  require, 
as  a  condition  to  their  consent  to  the  construction,  operation 
or  extension  of  a  railroad  under  the  provisions  of  this  article, 
the  payment  annually  of  such  percentage,  of  gross  receipts,  not 
exceeding  three  per  cent,  into  the  treasury  of  the  city  or  village 
as  they  may  deem  proper.  In  case  of  extension  the  amount 
to  be  paid  shall  be  ascertained  in  the  manner  heretofore  pro- 
vided. The  corporation  failing  to  pay  such  percentage  of  its 
gross  earnings  shall,  after  November  first,  pay  in  addition 
thereto  five  per  cent  a  month  on  such  percentage  until  paid. 
The  president  and  treasurer  of  any  corporation  required  by 
the  provisions  of  this  article  to  make  a  payment  annually  upon 
its  gross  receipts  shall,  on  or  before  November  first  in  each 
164 
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year  make  a  verified  report  to  the  comptroller  or  chief  fiBcal 
ofticer  of  the  city  of  the  gross  amoant  of  its  receipts  for  the 
year  ending  September  thirtieth,  next  preceding,  and  the  books 
of  such  corporation  shall  be  open  to  inspection  and  examination 
by  such  comptroller  or  oflScer,  or  his  duly  appointed  agent,  for 
the  purpose  of  ascertaining  the  correctness  of  its  report  as  to 
its  gross  receipts.  The  corporate  rights,  privileges  and  fran- 
chises acquired  under  this  article  or  such  chapter  by  any  cor- 
poration, which  shall  fail  to  comply  with  all  the  provisions 
of  this  section,  shall  be  forfeited  to  the  people  of  the  state, 
and  upon  judgment  of  forfeiture  rendered  in  an  action  brought 
in  the  name  of  the  people  by  the  attorney-general,  shall  cease 
and  determine.  [Thtis  am.  hy  L.  1892,  eh,  676.] 
[In  New  York  city  franchise  must  be  sold  to  highest  bidder,  |  93,  ante.] 

§  96.  Extension  of  route  over  rivers;  terminus  in  other 
counties ;  when  property  owners  withhold  consent  supreme 
court  may  appoint  commissioners. — ^Any  street  railroad  except 
in  the  counties  of  New  York  or  Kings,  now  in  operation  in  this 
state,  which  shall,  by  a  two-thirds  vote  of  its  directors,  decide 
to  extend  the  route  of  its  road,  bo  as  to  cross  the  Hudson  river 
over  and  by  any  bridge  now  or  hereafter  constructed  under  the 
provisions  of  any  law  of  this*  state,  may  so  extend  their  route 
over  and  across  such  bridge  upon  such  terms  as  may  be  mutu- 
ally agreed  upon  between  it  and  such  bridge  company,  and  may 
locate  the  terminus  of  their  road  in  the  county  adjoining  the 
one  in  which  their  road  is  now  located  and  in  operation.  Upon 
first  obtaining  the  consent  of  such  bridge  company  or  its  lessees, 
and  the  consent  of  the  owners  of  one-half  in  value  of  the  prop- 
erty bounded  on,  and  the  consent  also  of  the  local  authorities 
having  the  control  of  that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  operate  such  railroad, 
or  in  case  the  consent  of  such  property  owners  can  not  be  ob- 
tained the  general  term  of  the  supreme  court  in  the  district 
in  which  it  is  proposed  to  be  constructed  may,  upon  application, 
appoint  three  commissioners  who  shall  determine,  after  a  hear- 
ing of  all  parties  interested,  whether  such  railroad  ought  to 
be  constructed  or  operated,  and  their  determination,  confirmed 
by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the  prop- 
erty owners. 

§  97.  Use  of  tracks  of  other  roads. — ^Any  railroad  corpora- 
tion in  this  state,  whose  cars  are  run  and  operated  by  horses 
or  other  motive  power,  authorized  by  this  article,  upon  the 
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surface  of  the  street,  excepting  in  the  city  and  county  of  New 
York,  may,  for  the  purpose  of  enabling  it  to  connect  with  and 
run  and  operate  its  cars  between  its  tracks,  and  a  depot  or  car- 
house  owned  by  it,  run  upon,  intersect,  and  use,  for  not  exceed- 
ing five  hundred  feet,  the  tracks  of  any  other  railroad  corpora- 
tion, the  cars  of  which  are  run  and  operated  in  ^  like  manner 
with  the  necessary  connections  and  switches 'for  the  proper 
working  and  accommodation  of  the  cars  upon  such  tracks,  and 
in  connection  with  such  depot  or  car-house,  upon  paying  there- 
for such  compensation  as  it  may  agree  upon  with  the  corpora- 
tion owning  the  tracks  to  be  so  run  upon,  intersected,  and  used; 
and  in  case  such  corporations  can  not  agree  upon  the  amount 
of  such  compensation,  the  same  shall  be  ascertained  and  deter- 
mined in  the  manner  prescribed  in:  the  condemnation  law.  . 

[(Condemnation  law.  Civ.  Code.  §|  3357,  ff.  See,  also,  §  102,  post,  as  to 
use  of  traclLs  of  another  road.] 

§  98.  Repair  of  streets;  rate  of  speed ;  removal  of  ice  and 
snow. — Every  street  surface  railroad  corporation  so  long  as  it 
shall  continue  to  use  any  of  its  tracks  in  any  street,  avenue  or 
public  place  in  any  city  or  village  shall  have  and  keep  in  per- 
manent repair  that  portion  of  such  street,  avenue  or  public 
place  between  its  tracks,  the  rails  of  its  tracks,  and  two  feet  in 
width  outside  of  its  tracks,  under  the  supervision  of  the  proper 
local  authorities,  and  whenever  required  by  them  to  do  so,  and 
in  such  manner  as  they  may  prescribe.  In  case  of  the  neglect 
of  any  corporation  to  make  pavements  or  repairs  after  the  ex- 
piration of  thirty  days  notice  to  do  so,  the  local  authorities  may 
make  the  same  at  the  expense  of  such  corporation,  and  such 
authorities  may  make  such  reasonable  regulations  and  ordi- 
nances as  to  the  rate  of  speed,  mode  of  use  of  tracks,  and  re- 
moval of  ice  and  snow,  as  the  interests  or  convenience  of  the 
public  may  require.  A  corporation  whose  agents  or  servants 
willfully  or  negligently  violate  such  an  ordinance  or  regulation, 
shall  be  liable  to  such  city  or  village  for  a  penalty  not  exceeding 
five  hundred  dollars  to  be  specified  in  such  ordinance  or  regula- 
tion.   [  Thvs  am.  hf  L.  1892,  ch.  676.] 

§  99.  Within  what  time  road  to  be  built—  In  case  any  such 
corporation  shall  not  commence  the  construction  of  its  road, 
or  of  any  extension  or  branch  thereof,  within  one  year  after  the 
consent  of  the  local  authorities  and  property  owners  or  the 
determination  of  the  general  term  as  herein  required,  shall  have 
been  given  or  renewed,  and  shall  not  complete  the  same  within 
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three  years  after  such  consents,  its  rights,  privileges  and 
franchises  in  respect  of  such  railroad  extension  or  bretnch,  as 
the  case  may  be,  may  be  forfeited.  If  the  performance  of  any 
such  act,  within  such  time,  is  prevented  by  legal  proceedings  in 
any  court,  such  court  may  also  eitend  such  time  for  such  period 
as  the  court  shall  deem  proper.  The  time  for  compliance  with 
this  requirement  in  this  or  any  former  act,  by  a  street  surface 
railroad  corporation  incorporated  for  the  purpose  of  construct- 
ing a  street  surface  railroad  only,  wholly  south  of  the  Harlem 
river  and  in  cities  of  over  twelve  hundred  thousand  inhabitants 
and  which  has  heretofore  obtained  such  consents,  is  hereby  ex- 
tended until  June  thirtieth,  eighteen  hundred  and  ninety-five. 
[  JAw  am.  h/  L.  1892,  chap.  676  ;  L.  1898,  oh.  484.] 

[Oonsent  of  local  authorities  forfeited,  unless  consents  of  property  hold- 
ers, or  order  In  lieu  thereof  be  obtained  In  two  years,  §  93,  ante;  charter 
forfeited  unless  construction  be  commenced  within  five  years,  and  com- 
pleted within  ten  years  after  incoi*poration,  §  5,  ante.] 

§  100.  Motive  power. —  Any  street  surface  railroad  may  oper- 
ate any  portion  of  its  road  by  animal  or  horse  power,  or  by 
cable,  electricity,  or  any  power  other  than  locomotive  steam 
power,  which  may  be  approved  by  the  state  board  of  railroad 
commissioners  and  consented  to  by  the  owners  of  one-half  of 
the  property  bounded  on  that  portion  of  the  railroad  with 
respect  to  which  a  change  of  motive  power  is  proposed;  and  if 
the  consent  of  such  property  owners  can  not  be  obtained,  the 
determination  of  three  disinterested  commissioners,  appointed 
by  the  general  term  of  the  supreme  court  of  the  department  in 
which  such  railroad  is  located,  in  favor  of  such  motive  power, 
confirmed  by  the  court,  shall  be  taken  in  lieu  of  the  consent  of 
the  property  owners.  The  consent  of  the  property  owners  shall 
be  obtained  and  the  proceedings  for  the  appointment  and  the 
determination  of  the  commissioners  and  the  confirmation  of  their 
report  shall  be  conducted  in  the  manner  prescribed  in  sections 
ninety-one  and  ninety-four  of  this  article,  so  far  as  the  same  can 
properly  be  made  applicable  thereto. 

Any  railroad  corporation  making  a  change  in  its  motive  power 
under  this  section,  may  make  any  changes  in  the  construction  of 
its  road  or  road  bed  or  other  property  rendered  necessary  by 
the  change  in  its  motive  power.     [^TTiuB  am.  hy  L,  1^92,  ch.  6'^^^.] 

§  101.  Rate  of  fare. —  No  corporation  constructing  and 
operating  a  railroad  under  the  provisions  of  this  article,  or  of 
chapter  252  of  the  laws  of  1884,  shall  charge  any  passenger 
more  than  five  cents  for  one  continuous  ride  from  any  point  on 
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its  road,  or  on  any  road,  line  or  branch  operated  by  it,  or  under 
its  control,  to  any  other  point  thereof ,  or  any  connecting  branch 
thereof,  within  the  limits  of  any  incorporated  city  or  village. 
Not  more  than  one  fare  shall  be  charged  within  the  limits  of 
any  such  city  or  village,  for  passage  over  the  main  line  of  road 
and  any  branch  or  extension  thereof  if  the  right  to  construct 
such  branch  or  extension  shall  have  been  acquired  under  the 
provisions  of  such  chapter  or  of  this  article.  This  section  shall 
not  apply  to  any  part  of  any  road  constructed  prior  to  May  6, 
1884,  and  then  in  operation,  unless  the  corporation  owning  the 
same  shall  have  acquired  the  right  to  extend  such  road,  or  to 
construct  branches  thereof  under  such  chapter,  or  shall  acquire 
such  right  under  the  provisions  of  this  article,  in  which  event 
its  rate  of  fare  shall  not  exceed  its  authorized  rate  prior  to  such 
extension.  The  legislature  expressly  reserves  the  right  to 
regulate  and  reduce  the  rate  of  fare  on  any  railroad  constructed 
and  operated  wholly  or  in  part  under  such  chapter  or  under  the 
provisions  of  this  article.    [Thus  am.  hy  L.  1892,  ch.  676.] 

§  102.  Construction  of  road  in  street  where  other  road  is 
built. — No  street  surface  railroad  corporation  shall  construct, 
extend  or  operate  its  road  or  tracks  in  that  portion  of  any 
street,  avenue,  road  or  highway,  in  which  a  street  surface  rail- 
road is  or  shall  be  lawfully  constructed,  except  for  necessary 
crossings,  or,  in  cities,  villages  and  towns  of  less  than  one 
million  two  hundred  and  fifty  thousand  inhabitants  over  any 
bridges,  without  first  obtaining  the  consent  of  the  corporation 
owning  and  maintaining  the  same,  except  that  any  street  sur- 
face railroad  company  may  use  the  tracks  of  another  street 
surface  railroad  company  for  a  distance  not  exceeding  one  thou- 
sand feet,  and  if  in  a  city  having  a  population  of  less  than 
thirty-five  thousand  inhabitants,  except  Long  Island  City,  for  a 
distance  not  exceeding  fifteen  hundred  feet,  and  in  cities,  vil- 
lages and  towns  of  less  than  one  million  two  hundred  and  fifty 
thousand  inhabitants,  shall  have  the  right  to  lay  its  tracks 
upon,  and  run  over  and  use  any  bridges  used  wholly  or  in  part 
as  a  foot-bridge,  whenever  the  court  upon  an  application  for 
commissioners  shall  be  satisfied  that  such  use  is  actually  neces- 
sary to  connect  main  portions  of  a  line  to  be  constructed  or 
operated  as  an  independent  raflroad,  or  to  connect  said  railroad 
with  a  ferry,  or  with  another  existing  railroad,  and  that  the 
public  convenience  requires  the  same,  in  which  event  the  right 
to  use  shall  only  be  given  for  a  compensation  to  an  extent  and 
in  a  manner  to  be  ascertained  and  determined  by  commissioners 
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to  be  appointed  by  the  courts  as  is  provided  in  the  condemnation 
law,  or  by  the  board  of  railroad  commisBioners  in  cases  where 
the  corporations  interested  shall  unite  in  a  request  for  such 
board  to  act  Such  commissioners  in  determining  the  com- 
pensation to  be  paid  for  the  use  by  one  corporation  of  the 
tracks  of  another  shall  consider  and  allow  for  the  use  of  the 
tracks  for  all  injury  and  damage  to  the  corporation  whose 
tracks  may  be  so  used.  Any  street  surface  railroad  corpora- 
tion may,  in  pursuance  of  a  unanimous  vote  X)f  the  stock- 
holders voting  at  a  special  meeting  called  for  that  purpose  by 
notice  in  writing,  signed  by  a  majority  of  the  directors  of  such 
coj'poration,  stating  the  time,  place  and  object  of  the  meeting, 
and  serving  upon  each  stockholder  appearing  as  such  upon  the 
books  of  the  corporation,  personally  or  by  mail,  at  his  last 
known  post-office  address,  at  least  sixty  days  prior  to  such 
meeting,  guarantee  the  bonds  of  any  other  street  surface  rail- 
road corporation  whose  road  is  fully  or  partly  in  the  same  city 
or  town  or  adjacent  cities  or  towns.  [Thtts  am.  ly  L.  1892, 
ch  676,  L.  1898,  ch.  434,  L.  1894,  ch  698.] 

[Notice  of  meetiii^,  etc.,  not  necessary,  if  waived  In  writing  by  every 
stockholder,  Gen.  Corp.  L..  §  38.  See,  also,  §  97,  ante,  as  to  use  of  trad» 
of  another  road.] 

§  103.  Abandonment  of  part  of  route.— .Any  street  sur- 
face railroad  corporation  which  is  the  lessee  or  lessor,  or  both, 
or  which  has  the  right  to  use  the  route  or  portion  of  the  route 
of  another  such  corporation  pursuant  to  a  lease  or  agreement 
lawfully  entered  into  with  it,  may  declare  any  portion  of  its 
own  route  which  it  may  deem  no  longer  necessary  for  the 
successful  operation  of  its  road  and  convenience  of  the  public 
in  consequence  of  such  lease  or  contract,  to  be  relinquished 
or  abandoned.  Such  declaration  of  abandonment  must  be 
adopted  by  the  board  of  directors  of  the  corporation  under  its 
seal,  which  shall  be  submitted  to  the  stockholders  thereof  at 
a  meeting  called  and  conducted  in  the  same  manner  as  re- 
quired by  law  for  meetings  of  stockholders  for  the  approval 
of  leases  by  railroad  corporations  for  the  use  of  their  respective 
roads.  If  the  stockholders  shall,  at  such  meeting,  ratify  and 
adopt  such  declaration  of  abandonment,  the  secretary  of  the 
company  shall  so  certify  under  the  seal  of  the  corporation, 
upon  such  declaration.  8uch  declaration  shall  then  be  sub- 
mitted to  the  board  of  railroad  commissioners  for  its  ap- 
proval, and  if  approved  by  such  board,  such  approval  shall 
be   indorsed   thereon    or   annexed   thereto,    and    the    declara- 
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tion  80  certified  and  indorsed  shall  be  filed  and  recorded  in  the  office 
of  the  secretary  of  state,  and  from  the  time  of  such  filing,  sach  por- 
tion of  the  rente  designated  in  the  declaration  shall  be  deemed  to  bo 
abandoned.     [^Thus  amended  hy  L.  1892,  cluip.  676.] 

§  104.  Contracting  corporations  to  carry  for  one  fare ;  pen- 
alty.— ^Every  such  corporation  entering  into  such  contract  shall 
carry  or  permit  any  other  party  thereto  to  carry  between  any  two 
points  on  the  railroads  or  portions  thereof  embraced  in  such  con- 
tract any  passenger  desiring  to  make  one  continuous  trip  between 
such  points  for  one  single  fare,  not  higher  than  the  fare  lawfully 
chargeable  by  either  of  such  corpoi-ations  for  an  adult  passenger. 
Every  such  corporation  shall  upon  demand,  and  without  extra  charge, 
give  to  each  passenger  paying  one  single  fare  a  transfer,  entitling 
such  passenger  to  one  continuous  trip  to  any  point  or  portion  of  any 
railroad  embraced  in  such  contract,  to  the  end  that  the  public  con- 
venience may  be  promoted  by  the  operation  of  the  railroads  em- 
braced  in  such  contract  substantially  as  a  single  railroad  with  a  single 
rate  of  fare.  For  every  refusal  to  comply  with  the  requirements  of 
this  section  the  corporation  so  refusing  shall  forfeit  fifty  dollars  to 
the  aggrieved  party.  The  provisions  of  this  section  shall  only  apply 
to  railroads  wholly  within  the  limits  of  any  one  incorporated  city  or 
village.    \Thu8  amended  ly  Z.  1892,  chajp,  676.] 

§  105.  Effect  of  dissolution  of  charter  as  to  consents.— 
Whenever  any  street  surface  railroad  corporation  shall  have  been 
dissolved  or  annulled,  or  its  charter  repealed  by  an  act  of  the  legis- 
lature, the  consent  of  owners  of  property  bounded  on,  and  the  con- 
sent of  the  local  authorities  having  the  control  of  that  portion  of  a 
street  or  highway  upon  which  the  railroad  of  such  corporation  shall 
have  been  theretofore  constructed  and  operated,  and  the  order  of  the 
general  term  confirming  the  report  of  any  commissioner  that  such 
railroad  ought  to  be  constructed  or  operated,  shall  not,  nor  shall 
either  thereof,  be  deemed  to  be  in  any  way  impaired,  revoked,  ter- 
minated or  otherwise  affected  by  such  act  of  dissolution,  annulment 
or  repeal,  but  the  same  and  each  thereof  shall  continne  in  full  force, 
efficacy  and  being.  The  right  to  the  further  enjoyment  and  to  tlie 
use  thereof^  subsequent  to  such  act  of  dissolution,  annulment  or  re- 
peal, and  of  all  the  powers,  privileges  and  benefits  therein  or  thereby 
created,  shall  be  sold  at  public  auction  by  the  local  authorities  within 
whose  jurisdiction  such  railroads  shall  be,  in  the  same  manner  as  is 
provided  in  section  ninety-three  of  this  article.  When  such  sale 
tball  have  been  so  made,  the  purchaser  thereat  shall  have  the  right 
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to  the  further  eujoyment  and  use  of  such  consents  and  orders,  and 
of  each  thereof,  and  of  all  the  powers,  privileges  and  benefits  therein 
or  thereby  created,  in  like  manner  as  if  such  purchaser  had  been 
originally  named  in  such  consents,  reports  and  orders ;  if  such  pur- 
chaser shall  be  otherwise  authorized  by  law  to  construct,  maintain 
and  operate  a  street  surface  railroad  within  the  municipality  within 
which  such  railroad  shall  be.  [Thus  amended  ly  L.  1892,  chap. 
676.] 

§  106.  Corporate  rights  saved  in  case  of  failure  to  complete 
road ;  right  to  operate  branches ;  conditions  ;  former  consents 
ratified ;  limitations. — The  corporate  existence  of  and  powers  of 
every  street  surface  railroad  corporation,  which  has  completed  a 
railroad  upon  the  greater  portion  of  the  route  designated  in  its  cer- 
tificate of  incorporation,  within  ton  years  from  the  date  of  filing  such 
certificate  in  the  office  of  the  secretary  of  state,  and  which  has  oper- 
ated such  completed  portion  of  its  railroad  continuonslj?  for  a  period 
of  five  years  last  past,  and  is  now  operating  the  same,  shall  continue 
with  like  force  and  effect,  as  though  it  had  in  all  respects  complied 
with  the  provisions  of  law  with  reference  to  the  time  when  it  should 
have  fully  completed  its  road.  Every  such  corporation  shall  have 
the  right  to  operate  any  extentions*  and  branches  of  its  railroad, 
now  constructed  and  operated  by  it,  which  have  been  so  constructed 
and  operated  by  it,  for  a  period  of  ten  years  last  past,  with  like  force 
and  effect,  as  though  the  route  of  such  extentions*  and  branches  were 
designated  in  its  certificate  of  incorporation.  But  every  such  street 
railroad  corporation  is  authorized  to  operate  such  railroad  and  any 
extention^  or  branches  thereof,  upon  condition  that  it  has  heretofore, 
or  shall  hereafter,  obtain  the  consent  of  the  local  authorities  haying 
the  control  of  that  portion  of  the  streets,  avennes  or  highways  in- 
cluded in  such  railroad,  or  any  extension  or  branches  thereof,  to  the 
construction  and  operation  of  the  same,  and  also  upon  the  condition 
that  it  has  heretofore  or  shall  hereafter  first  obtain  the  consent  of  the 
ownersof  one-half  in  value  of  the  property  bounded  on  the  portion  of 
the  streets,  avenues  or  highways  included  in  the  route  of  such  railroad, 
or  any  extention*  or  branches  thereof,  to  the  construction  and  ope^ 
ation  of  the  same,  or  in  case  the  consent  of  such  property  owners  can 
not  be  obtained,  the  general  terra  of  the  supreme  court  of  the  depart- 
ment in  which  such  railroad  or  any  extension  or  branch  thereof  is 
located,  may^  upon  application,  appoint  three  commissioners  who  shall 
determine,  after  a  hearing  of  all  the  parties  interested,  whether  such 

*So  in  the  original. 
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railroad  ought  to  be  constructed  or  operated,  and  their  determinatioo, 
confirmed  by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the 
property  owners.  All  consents  heretofore  given,  or  grants  made  by 
local  authorities  having  the  control  of  the  portion  of  any  street, 
avenue  or  highway  included  in  the  route  of  such  railroad,  oir 
any  extensions  or  branches  thereof,  to  any  such  street  surface 
railroad  corporation,  are  hereby  ratified  and  confirmed  and  de- 
clared valid.  This  section  shall  be  applicable  to  any  such 
corporation  in  any  town,  city  or  village  having  less  than  twenty 
thousand  inhabitants  winch  has  completed  any  portion  of 
its  road  upon  the  route  designated  in  its  certificate  of  incorpora- 
tion within  the  time  required  by  law  for  the  completion  of  its  road. 

This  section  shall  not  a-pply  to. or  aflfect  any  railroad  corporation 
in  the  city  of  New  York ;  nor  any  special  grant  made  to  or  authority 
conferred  upon  any  street  surface  railroad  corporation  by  any  law 
of  this  state ;  nor  any  pending  litigation  ;  nor  shall  it  impair  existing 
rights,  privileges  or  franchises  of  any  street  surface  railroad  corpoi'a- 
tion.     [Thus  amended  by  L.  1892,  cAop.  676.] 

§107.  When  sand  may  be  used  on  tracks. — The  owner  or  op- 
erator of  any  street  surface  railroad  in  cities  of  this  state  having  a 
population  of  five  hundred  thousand  or  more,  may  place  upon  the 
space  between  the  rails  of  such  road,  sand  in  sufficient  quantities  and 
no  more  to  prevent  the  horses  traveling  thereon  from  slipping* 
\Tha8  amended  hy  L.  1892,  ohapa.  460,  676.] 

§  108.  Road  not  to  be  constructed  upon  ground  occupied  by 
public  buildings  or  in  public  parks.— No  street  surface  railroad 
shall  be  constructed  or  extended  upon  ground  occupied  by  buildings 
belonging  to  any  tovm,  city,  county,  or  to  the  state,  or  to  the  United 
States^  or  in  public  parks,  except  in  tunnels  to  be  approved  by  the 
local  authorities  having  control  of  such  parks.  \Thu%  amended  by 
Z.  1892,  chap,  676.] 

§109.  Centre-bearing  rails  prohibited.— No  street  surface  rail- 
road corporation  shall  hereafter  lay  down  in  the  streets  of  any  incor- 
norated  city  or  village  of  this  state  what  are  known  as  "  center- 
bearing"  rails;  but  in  all  cases,  whether  in  laying  new  track  or  in  re- 
placing old  rails,  shall  lay  down  "  grooved  "  or  some  other  kind  of  rail 
not  "center-bearing"  approved  by  the  local  authorities.  Such 
grooved  or  other  rail  shall  be  of  such  shape  and  so  laid  as  to  permit 
the  paving-stones  to  come  in  close  contact  with  the  projection  which 
serves  to  guide  the  flange  to  the  car  wheel.  Where  in  any  city,  the 
duty  of  repairing  and  repaving  streets,  as  distinguished  from  the  an, 
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thorizatioii  of  such  paving,  repairing  and  repaying,  is  by  law  vested 
in  any  local  authority  other  than  the  common  council  of  such  city,  such 
other  local  authority  shall  be  the  local  authority  referred  to  in  this 
section.     \^Thvs  amendedhy  L,  1892,  chap.  676.] 

§  1 10.  Right  to  cross  bridge  substituted  for  a  bridge  crossed 
for  five  years. — Should  any  street  surface  railroad  company  have 
crossed  any  bridge  as  a  part  of  its  route  for  a  period  of  more  than 
five  years  and  should  any  other  bridge  be  substituted  therefor  at 
any  time,  such  company  shall  have  the  right  to  cross  such  substi- 
tuted  bridge  and  to  lay  and  use  railway  tracks  thereon  for  the  transit 
of  its  cars  and  to  make  all  changes  and  extensions  of  its  route  subject 
to  all  the  provisions  of  this  act,  as  the  convenient  operation  of  its 
cars  and  public  convenience  may  require.  [This  section  added  hy 
L.  1892,  chap.  676.] 

ARTICLE  V. 

OTHER  RAILROADS  IN  CITIES  AND  OOTTNTIES.  f 

Section  120.  Application  for  railway;  commissioners. 

121.  Oath  and  bond  of  commissioners. 

122.  First  meeting  of  commissioners. 

123.  Determination  of  necessity  of  railroad  and  routes 

124.  Adoption  of  plans  and  terms  upon  which  road  shall  be  built. 

125.  Appraisal  of  damages  and  deposit  of  money  as  secaritj. 

126.  Shall  prepare  certificate  of  incorporation;  proviso  as  to  forfeiture. 

127.  Organization. 

128.  Commissioners  to  deliver  certificate;  affidavit  of  directors. 

129.  Powers. 

130.  Crossing  of  horse  railroad  track. 

131.  Where  route  coincides  with  another  route 
182.  Commissioners;  to  transfer  plans,  et  cetera. 

133.  Commissioners  to  file  reports;  confirmation  thereof. 

134.  Pay  of  commissioners. 

135.  Quorum;  term  of  office;  removal;  vacancies  in  board  of  commis- 

sioners. 

136.  Abandonment  or  change  of  route;  new  commissioners;  their  powers 

and  proceedings. 

137.  Increased  deposits;  when  and  how  required. 

138.  Trains  to  come  to  full  stop,  etc. 

139.  Gates. 

140.  Penalty  for  violation  of  this  article. 

141.  Sections  to  be  printed  and  posted. 

142.  Extension  of  time. 

[Thus  amended  hy  L,  1892,  chap.  676.] 

%  120.  Application  for  railway ;  commissioners.— Upon  the 
ipplicatioa  of  at  least  fifty  reputable  householders  and  taxpayers  of 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1315 

L.  1890.  ch.  5«5.  Ch.  89,  G.  L.  §§  121-123. 

any  county  or  city,  verified  npon  oath  before  a  justice  of  the  supreme 
court,  that  there  is  need  in  said  county  or  city  of  a  steam  railway  in 
the  streets,  avenues  and  public  places  thereof  for  tlie  transportation 
of  passengers,  mails  or  freight,  the  bpard  of  supervisors  of  such 
county  may,  within  thirty  days  thereafter  by  resolution,  approve  of 
the  application,  and  authorize  its  presentation  to  the  supreme  court, 
and  if  the  railway  is  to  be  built  wholly  within  the  limits  of  a  city, 
npon  the  application  of  a  like  number  of  householders  and  taxpayei-s 
of  the  city  to  the  mayor  thereof,  such  mayor  may,  within  thirty  days 
thereafter,  indorse  upon  the  application  his  approval  and  direction 
that  it  may  be  presented  to  the  supremo  court,  and  if  the  railway  is 
to  be  built,  partly  within  the  limits  of  a  city  and  partly  without,  such 
application  shall  be  approved,  both  by  the  mayor  of  the  city  and  the 
board  of  supervisors  of  the  county,  and  its  presentation  to  the  su- 
preme court  authorized  by  them,  and  upon  the  presentation  of  such 
application  so  approved  and  authorized  to  a  special  term  of  the  supreme 
court,  held  in  the  district  where  such  railway  is  to  bo  built,  or  some 
part  thereof,  the  court  may  appoint  five  commissioners,  residents  of 
the  city  if  the  railway  is  to  be  built  wholly  within  the  city,  and  of 
the  county,  if  it  is  to  be  bnilt  wholly  or  partly  outside  of  the  limits 
of  a  city,  to  determine  the  necessity  of  such  railroad,  the  route 
thereof,  the  time  within  which  and  the  conditions  upon  which  it 
shall  be  constructed,  the  damages  to  the  property  owners  along  the 
line  thereof  and  all  the  matters  lawfully  submitted  to  them,  and  dis- 
charge the  duties  imposed  upon  them  by  law. 

§  121.  Oath  and  bond  of  commissioners.— Within  ten  days 
after  his  appointment  and  before  entering  upon  the  discharge  of  any 
of  the  duties  of  his  oflSce,  each  commissioner  shall  take  and  subscribe 
the  constitutional  oath  of  office,  which  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  and  shall  execute  a  bond  to  the  people  of  the 
state  in  the  penal  sura  of  twenty-five  thousand  dollars,  with  two  or 
more  sureties,  to  be  approved  by  a  justice  of  the  supreme  court  of 
the  department  in  which  the  railway  is  to  be  built  and  conditioned 
for  the  faithful  performance  of  the  duties  of  the  office,  which  l>ond 
shall  be  filed  in  the  office  of  the  clerk  of  the  county. 

§  122.  First  meeting  of  commissioners.— Within  fifteen  days 
after  their  appointment,  the  commissioners  shall  meet  in  some  con- 
venient place  in  the  county  or  city  and  organize  themselves  as  a  board 
with  appropriate  officers. 

§  123.  Determination  of  necessity  of  railroad  and  route.— 
The  commissioners  shall,  within  thirty  days  after  such  organization, 


Digitized  by 


Google 


1316  THE  RAILROAD  LAW, 

§124.  Ch.  89,  G.  L.  L.  1890,  ch.  565. 

determine  upon  the  necessity  of  such  steatn  railroad,  and  if  they  find 
it  to  be  necessary,  they  shall,  within  sixty  days  after  such  organize* 
tion,  fix  and  determine  the  route  therefor,  and  shall  have  the  exclu- 
sive power  to  locate  such  route,  over,  under,  throngli  or  across  the 
streets,  avenues,  places  or  lands  in  such  county  or  city,  and  to  pro- 
vide for  the  vJonnection  or  junction  with  any  other  railway  or  bridge, 
if  the  consent  of  the  owners  of  one-half  in  value  of  the  property 
bounded  on  and  the  consent  of  the  local  authorities  having  control 
of  that  portion  of  a  street  or  highway,  upon  which  it  is  proposed  to 
construct  or  operate  such  railway  have  been  first  obtained.  If  the 
consent  of  such  property  owners  can  not  be  obtained,  the  determina- 
tion of  three  commissioners  appointed  by  the  general  term  of  the 
supreme  court  of  the  department  where  the  railroad  is  to  be  con- 
structed, made  after  due  hearing  of  all  parties  interested,  and  con- 
firmed by  the  court,  that  such  railway  ought  to  be  constructed  and 
operated,  may  be  taken  in  lieu  of  the  consent  of  such  property 
owners.  No  such  railway  shall  bo  located  in  or  upon  such  portion 
of  any  street,  avenue,  place  or  lands  in  such  county  as  are  now 
occupied  by  an  elevated  or  underground  railway  or  in  which  such  a 
railway  has  already  been  authorized  by  law  to  be  so  located  and  con- 
structed, or  which  are  contained  in  public  parks,  or  occupied  by 
buildings  belon<;i!ig  to  the  county  or  the  state  or  United  States,  or 
in  or  upon  the  following  streets,  avenues  and  public  places,  viz.: 
Broadway,  Fifth  avenue.  Fourth  avenue  above  Forty-second  street, 
in  the  city  of  New  York ;  Debevoise  place,  Irving  place,  Lefferts 
place,  those  portions  of  Grand,  Classen  and  Frauklin  avenues  and 
Dowling  street  lying  between  the  southerly  line  of  Lexington  avenue 
and  the  northerly  line  of  Atlantic  avenue,  that  portion  of  Classen 
avenue  lying  between  the  northerly  line  of  Lexington  avenue  and 
the  southeily  line  of  Park  avenue,  and  that  portion  of  Washington 
avenue  lying  between  Park  and  Atlantic  avenues  in  the  city  of 
Brooklyn ;  and  that  portion  of  the  city  of  BuflEalo  lying  between 
Michigan  and  Main  streets,  but  such  railway  may  be  located  and 
constructed  across  such  excepted  streets,  avenues  and  places  at  their 
intersection  only  with  other  streets,  avenues  and  plaoes.  [As 
amended  hy  L.  1892,  chwp.  676.] 

§  124:.  Adoption  of  plans,  and  terms  upon  which  road  shall 
be  built. — The  commissioners  by  such  public  notice,  and  under  such 
conditions,  and  with  such  inducements  as  they  may  prescribe,  shall 
invite  a  submission  of  plans  for  the  construction  and  operation  of 
such  railway,  and  shall  meet  at  a  time  and  place  in  such  notice  named| 
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not  more  than  ninety  days  after  their  organization,  and  decide  upon 
the  plans  for  the  construction  thereof,  with  the  necessary  supports, 
turnouts,  switches,  sidings,  connections,  landing-places,  stations, 
buildings,  platforms,  stairways,  elevators,  telegraph  and  signal  de- 
vices, or  other  requisite  appliances,  upon  the  route  or  location  de- 
termined upon  by  them.  They  shall,  upon  notice  to  the  local  au- 
thorities, and  after  hearing  all  parties  interested,  fix  and  determine 
what  compensation,  if  any,  in  a  gross  sum,  or  in  a  certain  percent- 
age of  receipts,  shall  annually  be  paid  to  the  local  authorities  by  the 
corporation  formed  for  the  purpose  of  constructing,  maintaining  and 
operating  such  railway  for  public  use  in  the  conveyance  of  persons 
and  property,  for  the  use  and  occupation  by  the  corporation  of  the 
streets,  avenues  and  highways  in  and  upon  which  its  railway  is  to  be 
constructed,  and  the  time  when  such  railway,  or  a  portion  thereof, 
shall  be  constructed  and  ready  for  operation,  and  the  maximum 
rates  to  be  paid  for  transportation  and  conveyance  thereon,  and  the 
hours  during  which  special  cars  or  trains  shall  bo  run  at  reduced 
rates  of  fare ;  and  the  amount  of  the  capital  stock  of  such  corpora- 
tion, and  the  number  of  shares  into  which  it  shall  be  divided,  and 
the  percentage  thereof  to  be  paid  in  cash  on  subscribing  for  such 
shares.  ♦ 

The»  commissioners  may  select  two  or  more  routes,  upon  one  of 
which  such  railway  may  be  constructed  and  operated ;  and  the  local 
authorities  may  consent  to  the  construction  and  operation  of  such 
railway  upon  one  or  more  of  such  routes,  or  parts  thereof ;  and  tho 
commissioners  shall  have  power  to  change  and  readopt  routes  and 
plans  for  the  construction  and  operation  of  such  railway,  after  they 
have  been  submitted  to  the  local  authorities,  in  cases  where  such  au- 
thorities may  recommend  such  changes,  or  may  not  be  willing  to 
consent  to  the  construction  or  operation  of  tho  railway,  upon  the 
routes  and  plans  adopted,  unless  such  changes  are  made  therein. 
[ThtM  amended  by  Z.  1892,  chap.  676.] 

§  125.  Appraisal  of  damages  and  deposit  of  money  as 
security. — The  commissioners  shall,  within  one  hundred  and  ten 
days  after  their  organization,  ascertain  and  determine  the  aggregate 
pecuniary  damage  arising  from  the  diminution  in  the  value  of  the 
property  bounded  on  that  portion  of  such  street  or  streets,  hignwaj 
or  highways,  upon  which  it  is  proposed  to  construct  and  operate 
such  railway  to  be  caused  by  the  construction  and  operation  thereof. 
For  that  purpose  they  shall  view  the  several  parcels  of  real  property 
80  boonded,  and  shall  appraise  separately  the  pecuniary  damages 
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arising  from  sach  diminution  in  value  of  eacli  parcel  thereof,  and 
for  the  purposes  of  such  appraisal  they  shall  give  notice  of  the  time 
and  place,  when  and  where  they  will  meet  to  hear  the  owners,  or 
persons  interested  in  such  real  property,  which  notice  shall  be  pub- 
lished for  at  least  ten  days  consecutively  iu  at  least  two  newspapers 
in  the  county  where  suchji-aUway  is  to  be  construxjtod,  and  shall  take 
such  material  testimony  upon  the  probable  diminution 'in  *value  of 
any  or  all  such  parcels  to  be  so  caused  as  may  bo  offered  by  or  in 
behalf  of  any  person  or  party  interested  therein,  and  the  aggregate 
sum  of  the  amounts  so  appraised  and  determined  by  them  shall  be 
the  aggregate  pecuniary  damage  required  to  be  ascertained  and  de- 
termined as  above  provided.  No  corporation  which  shall  hereafter 
be  organized  under  this  article  shall  enter  upon  any  street,  highway 
or  lane  therein,  until  it  shall  first  have  deposited  with  some  trust 
company,  to  be  designated  by  the  mayor  of  the  city  within  which  it 
is  proposed  to  construct  the  railway  or  any  part  thereof,  and  by  the 
board  of  supervisors,  when  the  road  does  not  lie  wholly  within  a  city, 
a  sum  of  money  equal  to  the  amount  so  ascertained  and  determined 
by  the  commissioners  to  be  the  aggregate  pecuniary  damage  to  such 
property  within  the  city,  or  within  the  county  outside  of  any  city, 
or  shall  have  secured  the  payment  of  such  amount  by  depositing 
with  such  trust  company  negotiable  securities,  equivalent  at  their  par 
and  actual  value  to  such  a^regate  amount,  and  approved  by  the 
mayor  of  the  city  in  which  such  road  is  wholly  or  in  part  located, 
and  by  the  county  treasurer  of  the  county  if  the  road  is  located 
wholly  or  in  part  outside  of  the  limits  of  such  city.  The  court  may 
accept  in  lieu  of  the  deposit  of  money  or  securities  herein  required 
the  bond  of  the  corporation,  with  two  or  more  sureties,  to  be  ap- 
proved by  the  court,  to  the  effect  that  the  corporation  before  con- 
structing or  operating  its  railway  in  front  of  any  premises,  shall  pay 
to  the  owner  of  the  real  property  all  the  damages  sustained,  or  which 
will  be  sustained  by  him,  as  fixed  and  determined  by  such  commis- 
sioners, and  the  costs  allowed,  if  any.  Such  bond  shall  be  in  a  sum 
double  the  amount  of  such  damages,  and  the  sureties  shall  justify 
in  the  aggregate  to  an  amount  equal  to  the  amount  of  such  bond. 
Such  corporation  shall  also,  at  the  same  time,  deposit  with  such 
trust  company  or  with  the  county  treasurer,  as  the  commissioners 
may  direct,  the  sum  of  five  thousand  dollars  in  cash,  for  the  pay- 
ment of  the  expense  of  app>ortioniug  and  distributing  such  fund. 
Unless  such  moneys  or  securities  shall  be  deposited  by  such  corpora- 
tion within  one  year  after  it  shall  have  obtained  the  consent  of  the 
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local  anthorlties,  and  of  the  property  owners,  or  the  confirmation  hy 
the  general  terra  of  the  suprecne  court,  of  the  determination  of  three 
commissioners  in  lieu  thereof,  and  in  the  case  of  a  corporation  hereto- 
fore organized  within  one  year  after  it  shall  have  obtained  the' con- 
firmation by  the  general  term  of  the  supreme  court  of  the  report  of 
three  commissioners  in  lieu  of  the  conseut  of  .  property  owners,  or 
within  one  year  after  the  conimissioners  appointed  to  ascertain  and 
determine  the  aggregate  pecuniary  damages  as  provided  in  this 
article,  shall  have  made  their  report,  then  such  corporation  shall  be 
deemed  not  to  have  accepted  the  franchises  granted.  Where  the 
commissioners  shall  fix  and  determine  different  periods  of  time 
within  which  different  sections  of  such  railway  shall  bo  constructed 
and  ready  for  operation,  they  shall  ascertain,  determine,  and  report 
separately  the  aggregate  pecuniary  damage  to  property  bounded 
upon  that  portion  of  such  street  or  streets  upon  which  each  of  such 
sections  is  located.  Upon  the  deposit  by  the  corporation  as  above 
provided  of  moneys  or  securities  equivalent  to  the  aggregate  pecuni- 
ary damage  to  be  sustained  by  any  one  of  such  sections,  or  of  any 
bond  given  in  lieu  thereof,  it  shall  immediately  be  vested  with  the 
right  and  privilege  to  construct  its  railway  through  such  section^ 
[Thw  amended  ly  Z.  1892,  cliap.  676.] 

§  126.  Shall  prepare  certificate  of  incorporation ;  proviso  as 
to  forfeiture. — The  commissioners  shall  prepare  an  appropriate  cer- 
tificate of  incorporation  for  the  corporation  in  the  last  section  men- 
tioned in  which  shall  be  set  forth  and  embodied,  as  component  parts 
thereof,  the  several  conditions,  requirements  and  particulars  by  such 
commissioners  determined  pursuant  to  the  provisions  of  this  article, 
and  which  shall  also  provide  for  the  release  and  forfeiture  to  the 
fiupervisors  of  the  county,  or  if  the  road  is  to  be  constructed  wholly 
or  partly  within  a  city,  to  such  city,  of  all  rights  and  franchises  ac- 
quired by  such  corporation  in  case  such  railway  or  railways  shall  not 
be  completed  within  the  time  and  upon  the  conditions  therein  pro- 
vided ;  and  the  commissioners  shall  thereupon  and  within  one 
hundred  and  twenty  days  after  their  organization  cause  a  suitable 
book  of  subscription  to  the  capital  stock  of  such  corporation,  to  be 
opened  pursuant  to  due  public  notice  at  a  banking  office  in  such 
county  or  city.  A  failure  by  any  corporation  heretofore  or  here- 
after organized  under  this  article  to  complete  its  railway  within 
the  time  limited  in  and  by  its  certificate  of  incorporation  shall  only 
work  a  forfeiture  of  the  franchises  of  such  corporation  with  re- 
spect to  that  portion  of  its  route  which  such  corporation  shall 
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have  failed  to  complete,  and  shall  not  affect  the  rights  and  franchises 
of  such  corporation  to  construct  and  operate  such  part  of  its  railway 
which  it  shall  ha^e  completed  within  the  term  prescribed  by  its 
certificate  of  incorporation,  or  as  to  which  the  time  for  completion 
shall  not  have  expired,  notwithstanding  any  thing  to  the  contrary  in 
its  certificate  of  incorporation. 

§  127.  Organization. — ^Whenever  the  whole  capital  stock  of  such 
corporation  or  an  amount  of  such  capital  stock  proportioned  to  the 
part  of  such  railway  directed  by  the  commissioners  to  be  constructed, 
sLall  have  been  subscribed  by  not  less  than  fifteen  persons,  and  the 
fixed  percentage  of  such  subscriptions  shall  have  been  paid,  in  cash, 
the  commissioners  shall^  by  written  or  printed  notice  of  ten  days, 
served  personally  or  by  mail,  call  a  meeting  of  such  subscribers  for 
organization,  and  appoint  the  inspectors  of  election  to  serve  thereat. 
At  such  meeting,  or  at  any  subser^uent  one  to  which  the  same  may 
be  adjourned,  a  majority  in  number  and  amount  of  such  subscribers 
may  elect  persons,  of  a  number  to  be  theretofore  determined  by  the 
commissioners  not  less  than  nine,  who  shall  be  directors  for  one  year 
of  the  corporation  formed  for  the  purposes  of  constructing  and 
operating  such  railway. 

§  128.  Commissioners  to  deliver  certificate  ;  affidavit  of  di- 
rectors. — Within  ten  days  after  the  election  of  such  directors  the 
commissioners  shall  deliver  to  them  a  certificate  in  duplicate,  verified 
by  tlie  oath  of  tliree  commissioners,  before  a  justice  of  the  supreme 
court,  setting  forth  the  certificate  of  incorporation  and  the  organiza- 
tion of  the  corporation  for  the  purposes  therein  mentioned,  and 
within  five  days  after  the  reception  by  them  of  such  certificates, 
three  of  the  directors  so  elected  shall  make  affidavit  in  duplicate  that 
the  full  amount  of  stock  has  been  subscribed  in  good  faith  to  con- 
struct, maintain  and  operate  the  railway  or  railways  in  such  certifi- 
cate of  incorporation  mentioned,  and  such  directors  shall  file  such 
affidavits  and  certificate  in  the  office  of  the  secretary  of  state,  and 
a  duplicate  of  the  same  in  the  office  of  the  clerk  of  the  county  wherein 
such  railway  shall  bo  located  ;  and  thereupon  the  persons  who  have 
so  subscribed  such  certificate  of  incorporation  and  all  persons  who 
shall  become  stockholders  in  such  corporation  shall  be  a  corporation 
by  the  oame  specified  in  such  certificate,  and  be  subject  to  the  duties, 
liabilities  and  restrictions  of  such  corporations. 

§  129.  Powers — Every  such  corporation  shall  have  power,  in 
addition  to  the  powers  conferred  by  the  general  and  stock  corpora- 
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tion  laws  and  by  subdivisions  two,  five  and  seven  of  section  eigiit  of 
this  chapter : 

1.  To  take  and  convey  persons  and  property  on  their  railroad  by 
the  power  or  force  of  steam  or  by  any  motor  other  than  animal 
power,  and  to  receive  compensation  therefor. 

2.  To  enter  upon  and  underneath  the  several  streets,  avenues  and 
public  places  and  lands  designated  by  the  commissioners,  and  enter 
into  and  upon  the  soil  of  the  same,  to  construct,  maintain,  operate 
and  use  in  accordance  with  the  plan  adopted  by  the  commissioners, 
a  railway  upon  the  route  or  routes  and  to  the  points  decided  upon 
and  to  secure  the  necessary  foundations  and  erect  the  columns,  piers 
and  other  structures  which  may  be  required  to  secure  safety  and 
stability  in  the  construction  and  maintenance  of  the  railways  con- 
structed upon  such  plan  and  for  operating  the  same  ;  and  to  make 
such  excavations  and  openings  along  the  route  through  which  such 
railway  shall  be  constructed  as  shall  be  necessary  from  time  to  time. 
In  all  cases  the  surface  of  the  streets  around  such  foundations,  piers 
and  columns  shall  be  restored  to  the  condition  in  which  they  were 
before  such  excavations  were  made,  as  near  as  may  be,  and  any  in- 
terference with  or  change  in  the  water  mains,  or  in  the  sewers  or 
lamp  posts,  except  such  changes  as  may  be  made  with  the  concur- 
rence of  the  proper  department  or  authority  shall  be  avoided ;- and 
the  oise  of  the  streets,  avenues,  places  and  lands  designated  by  the 
commissioners  and  the  right  of  way  through  the  same  for  the  pur- 
pose of  a  railway,  as  heroin  authorized,  shall  bo  considered  and  is 
hereby  declared  to  be  a  public  use,  consistent  with  the  uses  for  which 
the  roads,  streets,  avenues  and  public  places  are  publicly  held.  No 
such  corporation  shall  have  the  right  to  acquire  the  use  or  occupancy 
of  public  parks  or  squares  in  any  such  city  or  county,  or  the  use  or 
occupancy  of  any  of  the  streets  or  avenues,  except  such  as  may  have 
been  designated  for  the  route  or  routes  of  such  railway,  and  except 
such  temporary  priv'ileges  as  the  proper  authorities  may  grant  to 
such  corporations  to  facilitate  such  construction,  and  no  such  railway 
shall  be  constructed  across  the  track  of  any  steam  railway  now  in 
actual  operation  at  the  grade  thereof,  nor  shall  any  piers  or  supports 
for  any  elevated  railway  be  erected  upon  a  railway  track  now  actually 
in  use  in  any  street  or  avenue ;  and  no  such  corporation  shall  con- 
struct a  street  surface  railroad  to  run  in  whole  or  in  part  upon  the 
surface  of  any  street  or  highway  under  the  provisions  of  this  article. 

§  130.  Crossing  of  horse  railroad  track. — Whenever  the  route 
selected  by  the  commissioners  for  the  construction  of  such  railway 
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shall  intersect,  cross  or  coincide  with  any  horse  railway  track  oecupyr 
ing  the  surface  of  the  street  or  avenues,  such  railway  corporation  is 
hereby  authorized  to  remove,  for  the  purpose  of  constructing  its 
road,  the  tracks  of  such  horse  railway ;  but  the  same  shall  be  done 
in  such  manner  as  to  interfere  as  little  as  possible  with  their  practi- 
cal operation  or  working,  and  upon  ti\o  construction  of  such  railway, 
where  such  removals  or  changes  have  been  made,  the  same  shall  be 
restored  as  near  as  may  be  to  the  condition  in  which  they  were 
previous  to  the  construction  of  such  railroad.  All  such  removals 
and  restorations  shall  be  made  at  the  proper  cost  and  charges  of  such 
corporation,  but  no  authority  is  herein  given  to  any  such  corporation 
to  use  the  tracks  of  any  horse  railway. 

§  131.  Where  route  coincides  with  another  route. — When- 
ever the  route  or  routes  determined  upon  by  the  commissioner^ 
coincide  with  the  route  or  routes  covered  by  the  charter  of  an  exist- 
ing corporation,  formed  for  the  purpose  of  constructing  and  operat- 
ing such  a  railway,  and  it  has  not  forfeited  its  charter  or  failed  to 
comply  witli  the  provisions  thereof,  requiring  the  construction  of  a 
road  or  roads  within  the  time  therein  prescribed,  such  corporation 
shall  have  the  like  power  to  construct  and  operate  such  railway  upon 
the  fulfillment  of  the  like  requirements  and  conditions  imposed  by 
the  commissioners  as  a  corporation  S|)ecially  formed  under  this  article, 
and  the  commissioners  may  fix  and  determine  the  route  or  routes  by 
which  any  elevated  steam  railway  now  in  actual  operation  may  con- 
nect with  other  steam  railways  or  the  dc}X)ts  thereof,  or  with  steam 
ferries,  upon  making  compensation  therefor,  and  in  case  such  corpo- 
rations can  not  agree  with  the  owners  of  such  steam  railways,  depots 
or  ferries  upon  the  amount  of  such  compensation,  and  such  owners 
may  bo  entitled  to  compensation  therefor,  the  amount  of  such  com- 
pensation shall  be  ascertained  and  paid  in  the  manner  prescribed  in 
the  condemnation  law,  and  upon  fulfillment  by  such  elevated  rail- 
way corporation,  so  far  as  it  relates  to  such  connection,  of  the  re- 
quirements and  conditions  imposed  by  this  article,  it  shall  possess  all 
the  powers  conferred  by  section  129  of  this  article,  and  when  any 
connecting  route  or  routes  shall  be  so  designated,  such  elevated  rail- 
way corporation  may  construct  such  connection  with  all  the  rights 
and  with  like  cflEect  as  though  the  same  had  been  part  of  the  original 
route  of  such  railway.     [Thus  amended  hy  L.  1892,  chap.  C76.] 

§  132.  Commissioners  to  transfer  plans,  etc.— Within  one 
month  after  such  corporation  shall  have  been  formed  and  organ- 
ized   in    the    manner    hereinbefore   provided,  the  commissioners 
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shall  transfer  and  deliver  to  the  corporation  all  plans,  specifications, 
drawings,  maps,  books  and  papers  in  their  possession,  and  they  shall, 
within  the  like  period  of  one  month  after  the  organization  of  such 
corporation,  cause  to  be  paid  to  the  treasurer  thereof  all  money  col- 
lected under  the  provisions  of  this  article,  after  deducting  therefrom 
the  necessary  expenses  incurred  by  the  commissioners  and  the  amounts 
due  to  them  for  fheir  salaries. 

§  133.  Commissioners  to  file  report ;  confirmation  thereof. 
— The  commissioners  shall  within  one  hundred  and  forty  days  after 
their  appointment,  make  a  report  to  a  special  term  of  the  supreme 
court  of  the  department  in  which  such  railway  may  be  located,  of 
the  amount  of  the  pecuniary  damage  arising  from  the  diminution  of 
value  of  each  parcel  of  property  bounded  on  that  portion  of  the  street 
-or  streets,  highway  or  highways,  upon  which  it  is  proposed  to  con^ 
struct  such  railway  or  railways,  which  will  be  caused  by  the  con- 
struction, maintenance  and  operation  thereof.  The  name  and  place 
of  residence  of  the  owner  or  owners  of  each  parcel  shall  be  stated  if 
the  same  are  known,  or  can  be  ascertained,  and  if  not  known  the 
name  of  the  person  or  persons  appearing  by  the  certificate  of  the 
clerk  or  register  of  the  county,  to  have  the  title  thereto  from  the 
records  in  his  office,  and  a  specific  description  of  each  parcel  of  prop 
erty  with  reasonable  certainty.  The  testimony,  if  any,  taken  by  the 
commissioners  as  to  the  amount  of  such  damage,  shall  accompany 
their  report.  Within  thirty  days  after  filing  and  recording  its 
certificate  of  incorporation,  the  corporation  authorized  to  construct 
and  operate  such  railway  or  railways  shall  move  to  confirm  such  re- 
port  by  giving  notice  of  such  motion  to  the  property  owners  in  the 
manner  in  which  notice  of  the  time  and  place  of  hearing  before  the 
commissioners  is  required  by  section  125  to  bo  given,  and  if  the 
corporation  fails  to  so  move,  any  property  owner  may  make  the 
motion ;  and  thereafter  the  proceedings  shall  be  conducted  in  the 
manner  prescribed  in  the  condemnation  law.  Baforo  constructing 
and  operating  its  railway  in  front  of  any  real  property  bounded 
upon  any  street,  avenue  or  public  place  wherein  the  corporation  is 
authorized  by  the  certificate  and  report  of  the  commissioners  to  con- 
struct and  operate  its  road,  such  corporation  shall  pay  to  the  owner 
of  the  real  property  the  damages  sustained  or  which  will  be  sustained 
by  him  in  consequence  thereof,  as  finally  fixed  and  ascertained,  and 
the  costs  allowed  him,  if  any,  and  the  court  may  direct  that  such 
damages  be  paid  out  of  the  moneys  deposited  pursuant  to  the  pro- 
visions of  section  125,  or  in  case  negotiable  securities  shall  have 
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been  deposited  in  lieu  of  money,  that  so  much  of  such  securities 
shall  be  sold  as  may  be  necessary  to  raise  the  amount  required  to  be 
paid  to  such  owner  for  damages  and  costs  if  any.  If  a  bond  shall 
have  been  executed  in  lieu  of  such  deposit,  the  court  may  order  the 
sureties  in  such  bund  to  pay  the  damages  so  fixed  and  ascertained, 
and  in  default  thereof  may  cause  them  to  be  proceeded  against  and 
punished  as  for  a  contempt  of  court.  [7%tis  amended  hy  L.  1892, 
chap.  676.] 

§  134.  Pay  of  commissioners. — Each  of  the  commissioners  shall 
be  paid  for  his  services  at  the  rate  of  ten  dollars  per  day  for  each  day 
of  actual  service  as  such  commissioner,  and  all  expenses  necessarily 
incurred  by  him  in  the  discharge  of  his  duties,  to  be  paid  by  such 
corporation,  but  if  a  sufficient  amount  of  capital  stock  shall  not  be 
subscribed  within  one  year  after  the  appointment  of  such  comrais-* 
sioners  to  authorize  the  formation  of  such  corporation,  the  commis- 
sioners shall  receive  no  salary,  and  shall  cause  to  be  returned  to  the 
subscribers  for  such  stock  the  amounts  paid  in  by  them,  after  de- 
ducting therefrom  the  necessary  expenses  incurred  by  the  commis- 
sioners, but  the  time,  if  any,  unavoidably  consumed  by  the  pendency 
of  legal  proceedings  shall  not  bo  deemed  a  part  of  any  period  of  time 
limited  by  this  article. 

§  135.  Quorum;  term  of  office;  removal;  vacancies  in  board 
of  commissioners. — A  majority  of  the  members  of  any  board  of 
commissioners  appointed  under  this  article  shall  be  a  quorum  for 
the  transaction  of  any  business  or  the  performanr^e  of  any  duty  or 
function,  or  the  exercise  of  any  power,  conferred  or  enjoined  upon 
them.  Any  commissioner  may  be  removed  for  cause  at  any  time 
by  the  power  appointing  him,  but  no  commissioner  shall  be  removed 
-without  duo  notice  and  an  opportunity  to  be  heard  in  defense ;  and 
no  commissioner  thus  removed  is,  or  shall  be  eligible  to  bo  again  ap- 
pointed to  the  office  of  comrnissioner.  In  case  of  the  death,  res- 
ignation or  removal  from  office  of  any  commissioner  the  vacancy 
shall  be  filled  by  the  power  appointing  him,  within  thirty  days  after 
such  removal,  or  within  thirty  days  after  notice  in  writing  to  such 
appointing  power  given  by  some  member  of  the  board,  or  by  the 
corporation  hereinafter  mentioned,  of  sucli  death  or  resignation,  and 
a  certificate  of  every  such  appointment  shall  be  filed  as  hereinbefore 
required.  Except  as  otherwise  provided  by  law,  the  terms  of  office 
of  the  commissioners  shall  determine  and  expire  with  the  perform- 
ance of  their  functions  as  herein  above  prescribed. 
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g  136.  Abandonment  or  change  of  route ;  new  commission- 
ers ;  their  powers  and  proceedings. — Any  corporation  heretofore 
organized  or  hereafter  to  be  organized  under  this  article,  its  sncoessor 
or  assigns,  which  shall  have  constructed  or  put  in  operation  a  railway 
upon  a  part  and  not  upon  the  whole  of  the  route  fixed,  determined 
and  located  for  such  railway  by  a  board  of  commissioners,  may  at 
any  time  apply  for  authority  to  abandon  any  portion  of  the  route 
upon  which  the  railway  shall  not  have  been  theretofore  constructed 
or  shall  not  then  be  in  operation,  with  or  without  a  change  and  relo- 
cation of  such  portion,  and  with  or  without  extension  of  the  portion 
not  abandoned,  or  of  any  part  thereof.  Such  application  shall  be 
made  by  petition  in  writing,  addressed  by  such  corporation  to  the 
board  of  supervisors  of  the  county  in  whjich  such. portion  of  the  route 
so  desired  to  be  changed  or  abandoned  shall  be  situated,  which  is  not 
within  the  limits  of  any  city,  or  if  such  route,  or  any  part  thereof, 
shall  be  within  the  limits  of  a  city,  to  the  mayor  of  the  city,  for  the 
route  or  portion  thereof  within  such  city.  Five  commissioners  may 
be  appointed  pursuant  to  such  an  application  as  hereinafter  pro- 
vided, who  shall  be  residents  of  the  county  or  city  and  who  shall 
have  full  power  as  herein  provided.  When  snch  application  is  made 
by  a  corporation  heretofore  organized  such  commissioners  may  be  ap- 
pointed within  thirty  days  after  presentation  of  the  same  by  such 
board  of  supervisors,  or,  as  the  case  may  be,  by  such  mayor.  When 
such  application  is  made  by  a  corporation  hereafter  to  be  organized 
under  this  article,  such  board  of  supervisors,  or,  as  the  case  may  be 
such  mayor,  may  within  thirty  days  after  presentation  of  such  appli- 
cation, indorse  thereon  their  or  his  approval  and  direction  that  it  may 
be  presented  to  the  supreme  court  in  the  manner  provided  in  section 
120  of  this  article,  and  such  court  may  thereupon  appoint  such  com- 
missioners. Within  ten  days  after  his  appointment  each  commis- 
sioner so  appointed  shall  take,  subscribe  and  file  the  oath  and  give 
and  file  the  bond  prescribed  by  section  121  of  this  article;  and  if  any 
one  so  appointed  shall  not  comply  with  this  requirement,  he  shall  be 
deemed  to  have  declined  to  accept  such  appointment,  and  to  have 
made  a  vacancy  which  the  appointing  power  shall  fill  by  another  ap- 
pointment as  hefin*  provided.  Within  fifteen  days  after  such  ap- 
pointments  shall  have  been  so  made,  the  commissioners  shall  meet  at 
some  convenient  place  in  such  county  and  complete  their  organiza- 
tion as  a  board  with  appropriate  officers.  Such  board  shall  have  all 
the  authority  conferred  by  law  upon  commissioners  appointed,  orau- 

^  So  ia  the  ongioal. 
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thorized  to  be  appointed  under  this  article.  Before  proceeding  to 
hear  the  application  of  the  corporation,  the  board  shall  give  such 
public  notice  as  it  may  deem  most  proper  and  effective  of  the  time 
and  place  of  the  hearing.  Within  thirty  days  after  completing  their 
organization  such  board  shall  hear  the  application  of  the  corporation^ 
and  all  parties  who  may  be  interested  therein,  and  within  sixty  days 
after  their  organization  they  shall  determine  whether  any  part  of  such 
route  should  be  authorized  to  be  abandoned,  or  should  be  changed 
and  relocated  with  or  without  extension  or  extensions.  If  the  board 
shall  determine  that  no  abandonment  of  any  part  of  the  route  should 
be  allowed,  and  that  no  change  and  relocation  of  any  part  thereof 
should  be  effected,  and  that  no  extension  should  bo  made,  the  board 
shall  dismiss  the  application.  If  the  board  shall  determine  that  an 
abandonment  of  any  portion  of  the  route  should  be  allowed,  or  that 
any  change  in  or  extension  thereof  should  be  made,  the  board  shall 
proceed  to  authorize  and  require  the  same  upon  such  conditions  as  to 
the  board  shall  seem  proper,  and  with  or  without  extension  of  the  re- 
mainder of  the  route  or  of  any  part  thereof,  by  fixing,  determining  and 
locating  the  route  or  routes  of  the  extension  or  extensions,  if  any, 
and  by  directing  the  abandonment  of  the  part  of  the  route  thereto- 
fore located,  but  by  the  board  allowed  to  be  abandoned,  if  any,  and 
by  fixing,  determining  and  relocating  the  part  of  the  route  thereto- 
fore located,  but  by  the  board  changed,  if  any ;  and  the  board  shall 
cause  to  be  made  in  duplicate  a  survey  and  map  of  the  route  as  so 
changed  and  fixed,  determined  and  located.  Neither  such  corpora- 
tion nor  any  assign  or  successor  thereof  shall  thereafter  have  any 
authority,  by  reason  of  any  thing  done  under  this  article  to  operate 
or  construct  any  railway  upon  any  portion  of  the  route  by  the 
board  so  required  to  be  abandoned.  The  board  shall  also  Sx  and 
determine  the  time  within  which  the  railway  by  it  authorized  and 
required  upon  any  portion  of  the  route  so  changed,  shall  be  recon- 
structed and  ready  for  operation.  If  the  railway  on  any  portion  of 
the  route  not  by  the  board  changed  or  allowed  to  be  abandoned, 
shall  not  have  been  theretofore  constructed  and  made  ready  for  oper- 
ation, the  board  may  extend,  and  fix  and  determine  anew  the  time 
within  which  such  railway  shall  be  completed,  but  such  extension 
of  time  shall  not  be  for  a  longer  period  than  that  originally  al- 
lowed by  law  for  the  completion  thereof.  If  the  board  shall  have 
determined  that  any  portion  of  the  route  theretofore  located  should 
be  allowed  to  be  abandoned,  with  or  without  a  change  or  relocation 
thereof  or  any  part  thereof,  and  with  or  without  extension,  or  if 
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the  board  shall  have  extended  the  time  within  which  such  railway 
shall  be  completed,  the  board  shall  make  a  report  in  writing  in 
accordance  with  the  determination  so  made,  describing  the  portion 
of  the  route,  if  anj  there  be,  as  so  fixed,  determined  and  located 
anew,  and  the  part,  if  any  there  be,  of  the  route  allowed  to  be  aban- 
doned, and  stating  the  period  of  time,  if  any,  by  the  board  fixed 
and  determined  within  which  such  corporation  shall  construct  and 
complete  the  railway  theretofore  authorized  or  by  it  authorized  to  be 
constructed,  and  prescribing  that  a  failure  by  the  corporation,  its 
snccessors  or  assigns,  to  complete  it  within  the  time,  if  any  so  lim- 
ited, shall  work  a  forfeiture  to  the  supervisors  of  the  county  if  no 
part  of  the  road  is  within  a  city,  or  in  any  city,  to  such  city,  of  the 
rights  and  franchises  of  such  corporation  with  respect  to  that  portion 
of  the  route  so  fixed,  determined  and  located  anew,  and  with  respect 
to  the  then  authorized  extension  or  extensions,  if  any  there  be  of 
said  route,  upon  which  a  railway  shall  not  be  constructed  within  the 
time  so  limited ;  but  the  time,  if  any,  unavoidably  consumed  by  the 
pendency  of  legal  proceedings,  shall  not  be  deemed  a  part  of  any 
period  of  time  limited  in  this  article,  and  any  recital  of  any  forfeiture 
of  any  of  the  rights  or  franchises  prescribed  by  any  commissioners 
heretofore  appointed,  to  be  to  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  shall  be  as  effectual  for  any  and  afi  pur- 
poses as  if  such  forfeiture  had  been  in  terms  recited  to  be  to  the 
board  of  supervisors  of  the  county  of  New  York.  Such  report 
shall  be  signed  in  duplicate  by  at  least  a  majority  of  the  then  mem- 
bers of  the  board,  and  there  shall  be  thereto  annexed  the  survey 
and  map  as  hereinabove  directed,  showing  the  line  and  location  of 
each  and  all  the  routes,  with  or  without  the  extension  or  extensions,  as 
fixed,  determined  and  located,  and  showing  also  the  parts  or  part,  if 
any  there  shall  be,  of  the  route  or  routes  as  theretofore  fixed,  deter* 
mined  and  located,  but  by  the  board  allowed  to  he  abandoned. 
Within  ten  days  after  so  signing  such  report  the  board  shall  cause 
the  same  to  be  filed  in  the  office  of  the  secretary  of  state,  and  the 
duplicate  thereof  in  the  office  of  the  clerk  of  the  county  wherein 
such  railway  shall  be  located ;  and  thereupon  the  corporation  mak- 
ing such  application,  its  successors  or  assigns,  is  and  shall  be  au 
ihorized  to  construct,  maintain  and  operate  a  steam  railway  for  the 
transportation  of  passengers,  mail  and  freight,  upon  the  route  or 
routes  80  fixed,  determined  and  located,  and  in  said  report  described, 
but  the  construction  or  operation  of  a  railway  upon  any  new  loca- 
tion or  aelection  of  route  is  not  and  shall  not  be  thus  authorized  ez- 
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cept  upon  the  condition  that  the  consent  of  the  owners  of  one-half 
in  value  of  the  properly  bounded  on,  and  the  consent  also  of  the 
local  authorities  having  control  of  that  portion  of  a  street  or  high- 
way upon  which  it  is  proposed  to  construct  or  operate  such  railway 
be  first  obtained,  or  in  case  the  consent  of  such  property  owners 
can  not  be  obtained,  that  the  determination  of  three  commissioners, 
to  be  upon  application  appointed  by  the  general  term  of  the  supreme 
court,  in  the  district  in  which  such  railroad  is  proposed  to  be  con- 
structed, be  given  after  a  hearing  of  all  parties  interested  that  such 
railway  ought  to  be  constructed  or  operated,  which  determination, 
confirmed  by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the 
property  owners.  Such  corporation  is  and  the  successors  and  assigns 
thereof  shall  be  authorized  to  maintain  and  operate  all  the  railroads 
and  the  appurtenances  thereof  by  it  or  them  theretofore  constructed 
upon  any  portion  of  a  route  or  routes  which  shall  have  been  located 
by  commissioners  under  this  article,  and  to  complete  within  the 
time  in  and  by  such  report  so  extended,  fixed  and  determined  anew, 
and  thereafter  to  maintain  and  operate,  the  railway  and  the  appur- 
tenances, upon  so  much  of  the  route  or  routes  theretofore  fixed,  de- 
termined and  located  as  shall  not  have  been  so  authorized  and 
required  to  be  abandoned,  and  with  the  same  rights  and  effect,  in  all 
respects,  as  if  such  extended  period  of  time  had  been  originally 
fixed  and  determined,  and  in  the  original  certificate  of  incorporation 
of  such  corporation  recited,  for  completing  such  railway  and  putting 
it  in  operation.  The  other  terms  and  conditions  in  and  by  such  cer- 
tificate mentioned  and  prescribed,  except  as  the  same  are  hereinbefore 
modified  or  may  be  modified  by  the  board  as  hereinabove  authorized, 
shall  apply  to  the  railway  herein  authorized  to  be  constructed  and 
operated  upon  the  route  or  routes  as  so  changed,  fixed,  determined 
and  located,  with  the  same  force  and  effect  as  if  such  route  or 
routes,  as  finally  so  changed  and  located,  had  been  in  and  by  such 
articles  or  certificates  themselves  prescribed.  If  a  new  location  or 
extension  of  routes  shall  be  fixed  and  determined  by  commissioners 
who  shall  have  been  appointed  by  the  court  pursuant  to  this  section, 
they  shall  also  ascertain  and  determine  the  aggregate  pecuniary 
damages  arising  from  the  diminution  of  value  of  the  property 
bounded  on  that  portion  of  the  street  or  highway  upon  the  line 
of  such  new  location  or  extension  and  of  each  parcel  of  real  prop 
erty  so  bounded,  and  their  proceedings  thereupon  shall  be  con- 
ducted in  the  same  manner  and  upon  the  like  notice  as  the  pro- 
ceedings lor  that  purpose  before  the  commissioners  q^ecified  in 
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section  125,  and  shall  make  to  the  supreme  court  the  report  re- 
quired by  section  133,  and  thereupon  the  same  proceedings  shall 
be  had  as  are  provided  for  in  such  last  named  section.  Each 
commissioner  shall  be  paid  for  his  services  at  the  rate  of  ten  dollars 
per  day  for  each  day  of  actual  services  as  such  commissioner,  and  al} 
reasonable  expenses  incurred  by  liim  in  or  about  any  of  the  mat- 
ters referred  to  such  board,  to  be  paid  by  the  corporation  making  the 
application  so  heard  and  determined.  No  corporation  shall  be  au« 
thorized  under  this  section  to  extend,  abandon  or  change  the  loca- 
tion of  its  route,  or  any  part  thereof,  where  the  greater  portion  of 
the  route  or  routes  is  or  shall  be  in  that  portion  of  the  city  of  New 
York  south  or  west  of  Harlem  river,  or  of  any  route  or  part  thereof 
in  tKe  city  of  Brookl^m  or  county  of  Kings,  or  to  construct,  extend, 
abandon  or  change  the  location  of  any  railway  or  routo  for  a  railway 
over,  under,  through  or  across  any  street,  avenues,  place  or  lands 
south  of  One  Hundred  and  Twenty-eighth  street  or  west  of  Third 
avenue  in  that  portion  of  the  city  of  New  York  south  or  west  of 
Harlem  river,  or  where  a  railway  might  not  by  law  be  constructed, 
or  was  not  by  law  authorized  to  be  by  a  board  of  commissioners 
located  on  the  5th  day  of  June,  1888.  [Thus  amended  ly  L.  1892, 
cha(p.  676.] 

§  137.  Increased  deposit,  when  and  how  required. — In  case 
any  of  the  securities  deposited  in  lieu  of  money  as  provided  in  sec- 
tion one  hundred  and  twenty-five,  shall  in  the  opinion  of  the  county 
trciisurer  or  trust  company  with  whom  they  may  be  deposited,  fall 
below  their  actual  value  at  the  time  of  deposit,  the  county  treasurer 
or  trust  company  shall  call  upon  such  railway  corporation  to  sub- 
stitute therefor  other  securities  equivalent  at  their  par  or  market 
value  to  the  amount  in  lieu  of  which  the  securities  for  which  they 
are  to  be  substituted  were  deposited,  and  in  case  such  other 
securities  shall  not  be  furnished,  the  county  treasurer  or  trust  com- 
pany shall  call  upon  such  corporation  to  furnish  as  a  substitute,  and 
it  shall  so  furnish  an  amount  of  money  equal  to  the  amount  in  lien 
of  which  the  securities  first  above  referred  to  were  deposited. 

§  138.  Trains  to  come  to  full  stop,  etc — All  trains  upon 
elevated  railroads  shall  come  to  a  full  stop  before  any  passenger  shall 
be  permitted  to  leave  such  trains  ;  and  no  train  on  such  railroad 
shall  be  permitted  to  start  until  every  passenger  desiring  to  depart 
therefrom  shall  have  left  the  train,  provided  such  passenger  has 
manifested  his  or  her  intention  to  so  depart  by  moving  toward  or 
upon  the  platform  of  any  car ;  nor  until  every  passenger  upon  the 
167 
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platform  or  station  at  which  such  train  has  stopped,  and  desiring  to 
board  or  enter  such  cars,  shall  have  actually  boarded  or  entered  the 
same,  but  no  person  shall  be  permitted  to  enter  or  board  any  train 
after  due  notice  from  an  authorized  employee  of  such  corporation 
that  such  train  is  full  and  that  no  more  passengers  can  be  then  re- 
ceived.* 

§  139.  Gates.^'-Every  car  used  for  passengera  upon  elevated  rail- 
roads shall  have  gates  at  the  outer  edges  of  its  platforms,  so  con- 
structed that  they  shall,  when  opened,  be  caught  and  held  open  by 
such  catch  or  spring  as  will  prevent  their  swinging  and  obstructing 
passengers  in  their  egress  from  or  ingress  to  such  cars ;  and  every 
such  gate  shall  be  kept  closed  while  the  car  is  in  motion ;  and  ^ben 
the  car  has  stopped  and  a  gate  has  been  opened,  the  car  shall  not 
start  until  such  gate  is  again  firmly  clo.-ed. 

§140.  Penalty  for  violation  of  this  artidef— Any  elevated 
railroad  corporation  that  shall  fail  or  neglect  to  comply  with  or  en- 
force the  provisions  of  this  article,  shall  upon  the  petition  of  any 
citizen  to  any  court  of  record,  and  upon  due  notice  to  such  corpora- 
tion, and  proof  of  such  failure  or  neglect,  pay  to  the  clerk  of  the 
court  wherein  such  petition  was  made,  a  sum  not  less  than  two  hun- 
dred and  fifty  nor  more  than  one  thousand  dollars,  as  such  court 
may  direct  by  its  order.  The  sum  so  ordered  to  be  paid  shall  be 
paid  by  such  clerk  of  the  court  to  the  county  treasurer,  and  shall  be 
distributed  by  such  treasurer  equally  among  the  public  hospitals  of 
the  county  in  which  the  proceeding  is  had,  at  such  time,  as  the  board 
of  supervisors  or  board  of  aldermen  in  any  such  county  shall  direct 
Nothing  in  this  section  shall  relieve  elevated  railroad  corporations 
from  any  liability  under  which  they  may  now  be  held  by  existing 
laws  for  damages  to  persons  or  property.  [Thus  amended  hy  A 
1892,  chap.  676.] 

§  141.  Sections  to  be  printed  and  posted.— The  oflScers  and 
board  of  directors  of  such  lailroad  corporations  shall  cause  copies  of 
sections  one  hundred  and  thirty-eight,  one  hundred  and  thirty-nine 
and  one  hundred  and  forty  to  bo  printed  conspicuously  and  posted 
in  the  depots  or  stations  and  in  each  car  belonging  to  them. 

§142.  Extension  of  time. — The  time  within  which  any  act  is 
required  to  be  done  under  this  article  may  be  extended  by  the 
supreme  court  for  good  cause  shown,  for  one  year,  and  but  one  ex- 
tension will  be  granted.  Any  company  that  has  heretofore  con- 
structed or  is  now  operating  an  elevated  railroad  shall  be  deemed  to 
have  been  duly  incorporated  notwithstanding  any  failure  on  the  part 

♦See  Penal  Coc'e,  $419. 
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of  commissioners  to  insert  in  its  articles  of  association  provisions  com- 
plying with  statutory  reqairemcnts  relative  to  such  articles.  [Thie 
aeoUon  added  hy  L.  1892,  chap.  676.] 


ARTICLE  VI. 

THE  BOARD   OF  RAILROAD  COMMISSIONERS. 

Bbctiok  150.  Appointment  and  term  of  office  of  railroad  commissioners. 

151.  Sospension  from  office. 

153.  Secretary  and  marslial  of  board. 

153.  Additional  officers  ;  tbeir  duties. 

154.  Oath  of  office  ;  eligibilitj  of  officers  of  board. 

155.  Principal  office  and  meetings  of  board. 

156.  Qaorum  of  l)oard. 

157.  General  powers  and  daties  of  board. 

158.  Reports  of  railroad  corporations. 

159.  Inv^tigation  of  accidents. 

160.  Recommendations  of  board  where  law  has  l)een  violated. 

161.  Recommendations  of  board  when  repairs  or  other  change!  aie 

necessary. 

162.  Legal  effect  of  recommendation  and  action  of  the  board. 
168.  Corporation  must  furnish  necessary  information. 

164.  •  Attendance  of  witnesses  and  their  fees. 

165.  Fees  to  be  charged  and  collected  by  the  board. 

166.  Annual  report  of  board. 

167.  Certified  copies  of  papers  filed  to  be  evidence. 

168.  Acta  prohibited. 

169.  Salaries  and  expenses  of  members  and  officers  of  the  board. 

170.  Total  annual  expense  to  be  borne  by  railroads. 
17L  Application  of  this  article. 

172.  [Prizes  for  improvements  in  railroad  machinery  and  appliances.] 
\Thu%  amended  hy  L.  1892,  chap,  676;  L.  1894,  ehap.  452.] 

§  150.  Appointment  and  term  of  office  of  railroad  commis- 
sioners.— There  shall  continue  to  be  a  board  of  railroad  commis- 
fiionerSy  consisting  of  three  competent  persons,  one  of  whom  shall 
be  experienced  in  railroad  business,  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  senate,  each  of  whom  shall 
hold  office  for  the  term  of  five  years,  and  until  his  successor  shall 
have  been  appointed  and  shall  have  qualified.  A  commissioner  shall 
in  like  manner  be  appointed  upon  the  expiration  of  the  term  of  any 
commissioner;  and  when  any  vacr-ncy  shall  occur  in  the  office  of  any 
commissioner,  a  commissioner  shall  in  like  manner  be  appointed  for 
the  residue  of  the  term.  If  the  senate  shall  not  be  in  session  when 
the  vacancy  occur;?,  the  governor  shall  appoint  a  commissioner  to  fill 
the  vacancy^  subject  to  the  Approval  of  the  senate  when  convened. 

§  151.  Suspension  from  office. — ^Any  commissioner  may  be  sus- 
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pended  from  odce  by  the  governor  upon  written  charges  preferred. 
The  governor  shall  report  such  suspension  and  tlie  reasons  therefor 
to  the  senate  at  the  beginning  of  the  next  ensuing  session,  and  if  a 
majority  of  the  senate  shall  approve  the  action  of  the  governor, 
8uch  commissioner  shall  be  removed  from  office  and  his  office  become 
vacant. 

§  152.  The  board  shall  have  a  secretary  and  a  marshal  who  shall 
be  appointed  by  it  and  servo  during  its  pleasure.  The  secretary 
shall  keep  a  full  and  faithful  record  of  the  proceedings  of  the  board, 
and  be  the  custodian  of  its  records,  and  file  and  preserve  at  its  general 
office  all  books,  maps,  documents  and  papers  intrusted  to  his  care, 
and  be  responsible  to  the  board  for  the  same.  Under  the  direction 
of  the  board  he  shall  be  its  chief  executive  officer,  shall  have  general 
charge  of  its  office,  superintend  its  clerical  business,  conduct  its  cor- 
respondence, be  the  medium  of  its  decisions,  recommendations, 
orders  and  bequests,  prepare  for  service  such  papers  and  notices  as 
may  be  required  of  Iiim  by  the  commissioners,  and  perform  such 
other  duties  as  the  board  may  prescribe,  -and  he  shall  have  power  to 
administer  oaths  in  all  cases  pertaining  to  the  duties  of  his  office. 
He  shall  have  the  power  to  designate  from  time  to  time  ono  of  the 
clerks  appointed  by  the  board  to  act  as  assistant  secretary  during  his 
absence  from  the  county  of  Albany,  and  the  clerk  so  designated 
for  the  time  designated  shall  within  the  county  of  Albany  only, 
possess  the  ix>wers  conferred  by  this  section  upon  the  secretary  of 
the  board.     [^Thua  amended  hy  L.  1892,  chap.  534.] 

§  153.  The  board  may  also  appoint,  to  serve  during  its  pleasure^ 
the  following  officers  or  any  of  them :  An  accountant,  who  shall  be 
thoroughly  skilled  in  railroad  accounting,  and  who  shall,  under  the 
direction  of  the  board,  make  examinations  of  the  books  and  accounts 
of  railroad  and  other  corporations,  and  supervise  the  quarterly  and 
annual  reports  made  by  railroad  corporations  to  the  board,  and  col* 
lect  and  compile  railroad  statistics,  and  perform  such  other  duties  as 
the  board  may  prescribe.  An  inspector,  who  shall  be  a  civil 
engineer,  skilled  in  railroad  afEairs,  who  shall  make  such  inspections 
of  i*ailroads  and  other  matters  relating  thereto,  as  directed  by  the 
board,  and  report  to  it.  Such  additional  clerical  force  as  may  be 
necessary  for  the  transaction  of  its  business.  The  board  may  also 
employ  engineers,  accountants  and  other  experts  whose  services 
they  may  deem  to  be  of  temporary  importance  in  conducting  any 
investigation  authorized  by  law.  [Thue  amended  hy  L.  1892,  chap. 
684.] 
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g  154.  Oath  of  office ;  eligibility  of  officers  of  board.— Each 

commissioner,  and  every  person  appointed  to  oflSce  by  the  board, 
shall,  before  entering  upon  the  duties  of  his  office,  take  and  subscribe 
the  constitutional  oath  of  office.  No  person  shall  bo  appointed  to 
or  hold  the  office  of  commissioner  or  be  appointed  by  the  board  to 
or  hold  any  office,  place  or  position  under  it  who  holds  any  official 
relation  to  any  railroad  corporation,  or  owns  stock  or  bonds  therein, 
or  who  is  in  any  manner  pecuniarily  interested  in  any  firm  or  cor- 
poration having  business  relations  with  any  such  corporation. 

§  155.  Principal  office  and  meetings  of  board.— The  princi- 
pal office  of  the  board  shall  be  at  the  city  of  Albany,  in  rooms  desig- 
nated by  the  capitol  commissioners,  and  it  may  have  a  branch  office 
at  the  city  of  New  York,  and  one  at  the  city  of  Buffalo ;  and  the 
board,  or  a  quorum  thereof,  shall  meet  at  least  once  a  month  dur- 
ing the  year  at  the  office  in  Albany.  The  board  shall  have  an  official 
seal,  to  be  prepared  by  the  secretary  of  state  in  accordance  with  law, 
and  its  offices  shall  be  supplied  with  necessary  postage,  stationery, 
office  furniture  and  appliances,  to  bo  paid  for  as  other  expenses  au- 
thorized by  this  article,  and  it  shall  have  prepared  for  it  by  the  state 
the  necessary  books,  maps  and  statistics,  incidentally  necessary  for 
the  discharge  of  its  duties. 

§  156.  Two  of  the  commissioners  shall  constitute  a  quorum  for 
the  transaction  of  any  business,  or  the  performance  of  any  duty  of 
the  board  and  may  hold  meetings  thereof  at  any  time  or  place  within 
the  state.  All  examinations  or  investigations  made  by  the  board 
may  be  held  and  taken  by  and  before  any  one  of  the  commissioners 
or  the  secretary  of  the  board,  by  the  order  of  the  board,  and  the 
proceedings  and  decisions  of  such  single  commissioner  or  secretary, 
shall  be  deemed  to  be  the  proceedings  and  decisions  of  the  board, 
when  approved  and  confirmed  by  it.  [Thtcs  amended  by  L.  1892, 
chap.  534.] 

§  157.  General  powers  and  duties  of  board.— The  board  shall 
have  power  to  administer  oaths  in  all  matters  relating  to  its  duties, 
so  far  as  necessary  to  enable  it  to  discharge  such  duties,  shall  have 
general  supervision  of  all  railroads  and  shall  examine  the  same  and 
keep  informed  as  to  their  condition,  and  the  manner  in  which  they 
are  operated  for  the  security  and  accommodation  of  the  public  and 
their  compliance  with  the  provisions  of  their  charters  and  of  law. 
The  commissioners  or  either  of  them  in  the  performance  of  their 
official  duties  may  enter  and  remain  during  business  hours  in  the 
cars,  offices  and  depots,  and  upon  the  railroads  of  any  railroad  cor- 
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poration  witKm  the  state,  or  doing  business  therein;  and  may  ex- 
amine the  books  and  affairs  of  any  such  corporation  and  compel  the 
production  of  books  and  papers  or  copies  thereof,  and  the  board  may 
cause  to  be  subpoenaed  witnesses,  and  if  a  person  duly  subpoenaed 
fails  to  obey  such  subpoena  without  reasonable  cause,  or  shall  with- 
out such  cause  refuse  to  be  examined,  or  to  answer  a  legal  or  perti- 
nent question,  or  to  produce  a  book  or  paper  which  he  is  directed 
by  subpoena  to  bring,  or  to  subscribe  his  deposition  after  it  has  been 
correctly  reduced  to  writing,  the  board  may  take  such  proceetiings 
as  are  authorized  by  the  Code  of  Civil  Procednre*npon  the  like 
failure  or  refusal  of  a  witness  subpoenaed  to  attend  the  trial  of  a 
civil  action  before  a  court  of  record  or  a  referee  appointed  by  such 
court.  The  board  shall  also  take  testimony  upon,  and  have  a  hear- 
ing for  and  against  any  proposed  change  of  the  law  relating  to  any 
railroad,  or  of  the  general  railroad  law,  if  requested  to  do  so  by  the 
legislature,  or  by  the  committee  on  railroads  of  the  senate  or  the  as- 
sembly, of  by  the  governor,  and  may  take  such  testimony  and  have 
such  a  hearing  when  requested  to  do  so  by  any  railroad  corporation, 
or  incorporated  organization  representing  agricultural  or  commercial 
interests  in  the  state,  and  shall  report  their  conclusions  in  writing  to 
the  legislature,  committee,  governor,  corporation  or  organization 
making  such  request;  and  shall  recommend  and  draft  such  bills  as 
will  in  its  judgment  protect  the  people's  interest  in  and  upon  the 
railroads  of  this  state. 

§  158.  Reports  of  railroad  corporations. — The  board  shall  pre- 
scribe the  form  of  the  report  required  by  the  railroad  law  to  be  made 
by  railroad  corporations,  and  may  from  time  to  time  make  such 
changes  and  additions  in  such  form,  giving  to  the  corporations  six 
months  notice  before  the  expiration  of  any  iiscal  year,  of  any 
changes  or  additions  which  would  require  any  alteration  in  the 
method  or  form  of  keeping  their  accounts,  and  on  or  before  Septem- 
ber fifteenth  in  each  year,  shall  furnish  a  blank  form  for  such  report 
When  the  report  of  any  corporation  is  defective,  or  believed  to  be 
erroneous,  the  board  shall  notify  the  corporation  to  amend  the  same 
within  thirty  days.  The  originals  of  the  reports,  subscribed  and 
sworn  to  as  prescribed  by  law,  shall  be  preserved  in  the  office  of 
the  board. 

§  159.  Investigation  of  accidents. — The  board  shall  investigate 
the  cause  of  any  accident  on  any  railroad  resulting  in  loss  of  life  or 
injury  to  persons,  which  in  their  judgment  shall  require  investigar 
tion,  and  include  the  result  thereof  in  their  annual  report  to  the  leg* 

•  CivU  Code,  $$  848,  854-9. 
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idature.  Before  making  any  8iich  examination  or  ipvcstigation,  or 
any  investigation  or  examination  under  this  article,  reasonable  no- 
tice shall  be  given  to  the  corporation,  person  or  persons  conduct* 
ing  and  managing  such  railroad  of  the  time  and  place  of  com- 
mencing the  same.  The  general  superintendent  or  manager  of 
every  railroad  shall  inform  the  board  of  any  such  accident  imme- 
diately after  its  occurrence.  If  the  examination  of  the  books  and 
affairs  of  the  corporation,  or  of  witnesses  in  its  employ,  shall  be 
necessary  in  the  course  of  any  examination  or  investigation  into  its 
affairs,  the  board,  or  a  commissioner  thereof,  shall  sit  for  such  pur- 
pose in  the  city  or  town  of  this  state  where  tiie  principal  business 
oflSce  of  the  corporation  is  situated  if  requested  so  to  do  by  the  cor- 
poration ;  but  the  board  may  require  copies  of  books  and  papers,  or 
abstracts  thereof,  to  be  sent  to  them  to  any  part  of  this  state. 

§  160.  Recommendations  of  board,  where  law  has  been 
violated. — ^If,  in  the  judgment  of  the  board,  it  shall  appear  that 
any  railroad  corporation  has  violated  any  constitutional  provision  or 
law,  or  neglects  in  any  respect  to  comply  with  the  terms  of  the  law 
by  which  it  was  created,  or  unjustly  discriminates  in  its  charges  for 
services,  or  usurps  any  authority  not  granted  by  law,  or  refuses  to 
comply  with  the  provisions  of  any  law,  or  with  any  recommenda- 
tion of  the  board,  it  shall  give  notice  thereof  in  writing  to  the  cor- 
poration, and  if  the  violation,  neglect  or  refusal  is  continued  after 
such  notice,  the  board  may  forthwith  present  the  matter  to  the  at- 
torney-general, who  shall  take  such  proceedings  thereon  as  may  be 
necessary  for  the  protection  of  the  public  interests. 

§  161.  Recommendations  of  board,  when  repairs  or  other 
changes  are  necessary. — If  in  the  judgment  of  the  board,  after  a 
careful  personal  examination  of  the  same,  it  shall  appear  that  repairs 
are  necessary  upon  any  railroad  in  the  state,  or  that  any  addition  to 
the  rolling  stock,  or  any  addition  to  or  change  of  the  station  or  sta- 
tion-houses, or  that  additional  terminal  facilities  shall  be  afforded,  o^ 
that  any  change  of  the  rates  of  fare  for  transporting  freight  or  pas- 
sengers or  in  the  mode  of  operating  the  road  or  conducting  its  busi- 
ness, is  reasonable  and  expedient  in  order  to  promote  the  security, 
convenience  and  accommodation  of  the  public,  the  board  shall  give 
notice  and  information  in  writing  to  the  corporation  of  the  improve- 
ments  and  changes  which  they  deem  to  be  proper,  and  shall  give 
such  corporation  an  opportunity  for  a  full  hearing  thereof,  and  if 
the  corporation  refuses  or  neglects  to  make  such  repairs,  improve- 
ments  and  changes,  within  a  reasonable  time  after  such  information 
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and  hearing,  and  fails  to  satisfy  tho  board  tliat  no  action  is  required 
to  be  taken  bj  it,  the  board  shall  fix  tho  time  within  which  the  same 
shall  be  made,  which  time  it  may  extend.  It  shall  be  the  duty  of 
the  corporation,  person  or  persons  o^'ning  or  operating  the  railroad 
to  comply  with  sach  decisions  and  recommendations  of  the  board  as 
are  just  and  reasonable.  If  it  fails  to  do  so  the  board  shall  present 
the  facts  in  the  case  to  the  attomey-general  for  his  consideration  and 
action,  and  shall  also  report  them  in  its  annaal  or  in  a  special  report 
to  the  legislature. 

§  162.  Legal  effect  of  recommendations  and  action  of  the 
board. — No  examination,  request  or  advice  of  the  board,  nor  any 
investigation  or  report  made  by  it,  shall  have  the  effect  to  impair  in 
any  manner  or  degree  the  legal  rights,  duties  or  obligations  of  any 
railroad  corporation,  or  its  legal  liabilities  for  tho  consequence  of  its 
acts,  or  of  the  neglect  or  mismanagement  of  any  of  its  agents  or  em- 
ployes. The  supreme  court  at  special  term  shall  have  power  in  its 
discretion,  in  all  cases  of  decisions  and  recommendations  by  the  board 
which  are  just  and  reasonable  to  compel  compliance  therewith  by 
mandamus,  subject  to  appeal  to  the  general  term  and  the  court  of 
appeals,  and  upon  such  appeal,  the  general  term  and  tho  court  of  ap- 
peals may  review  and  reverse  upon  the  facts  as  well  as  the  law. 
[ThuB  amended  hy  L.  1892,  chap.  676.] 

§  163.  Corporations  must  furnish  necessary  information.— 
Every  railroad  corporation  shall,  on  request,  furnish  tho  board  any 
necessary  information  required  by  them  concerning  the  rates  of  faro 
for  transporting  freight  and  passengers  upon  its  road  and  other 
roads  with  which  its  business  is  connected,  and  the  condition,  man- 
agement  and  operation  of  its  road,  and  shall,  on  request,  furnish  to 
the  board  copies  of  all  contracts  and  agreements,  leases  or  other 
engagements  entered  into  by  it  with  any  person  or  corporation. 
Tho  commissioners  shall  not  give  publicity  to  such  information, 
contracts,  agreements,  leases  or  other  engagements,  if,  in  their 
judgment,  the  public  interests  do  not  require  it,  or  the  welfare  and 
prosperity  of  railroad  corporations  of  the  state  might  be  thereby 
injnriously  affected. 

§  lOi.  Attendance  of  witnesses  and  their  fees.— All  subpoenas 
shall  be  issued  by  the  president  of  tlie  board,  or  by  any  two  mem- 
bers thereof,  and  may  be  served  by  any  person  of  full  age  authorized 
by  the  board  to  serve  the  same.  The  fees  of  witnesses  before  the 
board  shall  bo  two  dollars  for  each  days  attendance,  and  five  cents 
for  every  mile  of  travel  by  the  nearest  generally  traveled  route  in 
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going  to  and  returning  from  the  place  where  the  attendance  of  the 
witness  is  requii-ed,  and  the  fees  shall  be  audited  and  paid  by  the 
comptroller  on  the  certificate  of  the  secretary  of  the  commission. 

§  165.  Fees  to  be  charged  and  collected  by  the  board.— The 
board  shall  charge  and  collect  the  following  fees :  For  copies  of 
papers  and  records  not  required  to  be  certified,  or  otherwise  authenti- 
cated by  the  board,  ten  cents  for  each  folio  of  one  hundred  words ; 
for  certified  copies  of  oflSeial  documents  filed  in  its  office,  fifteen 
cents  for  each  folio,  and  one  dollar  for  every  certificate  under  seal 
afllxed  thereto ;  for  each  certified  copy  of  the  quarterly  report  made 
by  a  railroad  corporation  to  the  board,  fifty  cents ;  for  each  certified 
copy  of  the  annual  reix>rt  of  the  board,  one  dollar  and  fifty  cents ; 
for  certified  copies  of  evidence  and  proceedings  before  the  board, 
fifteen  cents  for  each  folio.  No  fees  shall  be  charged  or  collected 
for  copies  of  papers,  records  or  official  documents,  furnished  to  pub- 
lic officers  for  use  in  their  official  capacity,  or  for  the  annual  reports 
of  the  board  in  the  ordinary  course  of  distribution.  All  fees 
charged  and  collected  by  the  board  belong  to  the  people  of  the  state,  « 
and  shall  be  paid  quarterly,  accompanied  with  a  detailed  statement 
thereof  into  the  treasury  of  the  state  to  the  credit  of  the  general 
fund. 

§  166.  Annual  report  of  board.— The  board  shall  make  an  an- 
nual report  on  or  before  the  second  Monday  in  January  in  each  year, 
which  shall  contain : 

1.  A  record  of  their  meetings  and  an  abstract  of  their  proceedings 
during  the  preceding  year. 

2.  The  result  of  any  examination  or  investigation  conducted  by 
them. 

3.  Such  statements,  facts  and  explanations  as  will  disclose  the 
actual  workings  of  the  system  of  railroad  transportation  in  its  bear- 
ing upon  the  business  and  prosperity  of  the  state,  and  such  sugges- 
tions as  to  the  general  railroad  policy  of  the  state,  of  the  amendment 
of  its  laws,  or  the  condition,  affairs  or  conduct  of  any  railroad  cor- 
poration, as  may  seem  to  them  appropriate. 

4.  Drafts  of  all  bills  submitted  by  them  to  the  legislature  and  the 
reasons  therefor. 

5.  Such  tables  and  abstracts  of  all  the  reports  of  all  the  railroad 
corporations  as  they  may  deem  expedient. 

6.  A  statement  in  detail  of  the  traveling  expenses  and  disburse- 
ments of  the  commissioners,  their  clerks,  marshal  and  experts. 

-^  Five  hundred  copies  of  the  report  with  the  reports  of  the  railroad 
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corporations  of  the  state,  in  addition  to  the  regular  number  pre- 
scribed by  law,  shall  be  printed  as  a  public  document  of  the  state, 
bound  in  cloth  for  the  use  of  the  commissioners,  and  to  be  distributed 
by  them  in  their  discretion  to  railroad  corix)rations  and  other  persons 
interested  therein. 

§  167.  Certified  copies  of  papers  filed  to  be  evidence. — 
Copies  of  all  official  documents  filed  or  deposited  according  to  law 
in  the  office  of  the  board,  certified  by  a  member  of  the  board  or  the 
secretary  thereof  to  be  true  copies  of  the  originals  under  the  official 
seal  of  the  board,  shall  be  evidence  in  like  manner  as  the  originals. 

§  168.  Acts  prohibited.*— No  railroad  commissioner  shall,  di- 
rectly  or  indirectly,  solicit  or  request  from,  or  recommend  to  any 
railroad  corporation,  or  any  officer,  attorney  or  agent  thereof,  the 
appointment  of  any  person  to  any  place  or  position  nor  shall  any 
railroad  corporation,  its  attorney  or  agent,  offer  any  place,  appoint- 
ment or  position  or  other  consideration  to  such  commissioners,  or 
either  of  them,  nor  to  any  clerk  or  employe  of  the  commissioners 
or  of  the  board ;  neither  shall  the  commissioners  or  either  of  them, 
nor  their  secretary,  clerks,  agents,  employes  or  experts,  accept,  re- 
ceive or  request  any  pass  from  any  railroad  in  this  state,  for  them- 
selves or  for  any  other  person,  or  any  present,  gift  or  gratuity 
of  any  kind  from  any  railroad  corporation ;  and  the  request  or 
acceptance  by  them,  or  either  of  them,  of  any  such  place  or  position, 
pass,  presents,  gifts  or  other  gratuity  shall  work  a  forfeiture  of  the 
office  of  the  commissioner  or  commissioners,  secretary,  derk  or 
clerks,  agent  or  agents,  employe  or  employes,  expert  or  experts,  re- 
questing or  accepting  the  same. 

§  169.  The  annual  salary  of  each  commissioner  shall  be  eight 
thousand  dollars ;  of  the  secretary  six^  thousand  dollars;  of  the  mar- 
shal fifteen  hundred  dollars,  of  the  accountant  and  of  the  inspector 
such  sum  as  the  board  may  fix,  not  exceeding  three  thousand  dollars 
each  ;  of  the  clerical  force  such  sums  respectively  as  the  board  may 
fix.  In  the  discharge  of  their  official  duties,  the  commissioners,  their 
officers,  clerks  and  all  experts  and  agents  whose  services  are  deemed 
temporarily  of  importance,  shall  be  transported  over  the  railroads  in 
this  state  free  of  charge  upon  passes  signed  by  the  secretary  of  state 
and  the  commissioners  shall  have  reimbursed  to  them  the  necessary 
traveling  expenses  and  disbursements  of  themselves,  their  officers, 
clerks  and  experts,  not  exceeding  in  the  aggregate  five  hundred  dol- 
lars per  month.  All  salaries  and  disbursements  shall  be  audited  and 
allowed  by  the  comptroller  and  paid  monthly  by  the  state  treasurer 

♦  Also  punishable  by  Penal  Code,  SI  416-17, 
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upon  the  order  of  the  comptroller  out  of  the  funds  provided 
therefor.    [Thus  am.  iy  L.  1892,  oh.  634.] 

[Prohibition  of  free  passes  to  public  ofllcers,  by  Const,  art  13,  §  5,  ante, 
p.  85,  lield  not  applicable  to  passes  issued  by  secretary  of  state  in  pursu- 
ance of  this  section,  Matter  of  Railroad  Commissioners,  11  Misc.  103.] 

§  170.  The  total  annual  expenses  of  the  board  authorized  by 
law,  excepting  only  rent  of  offices  and  the  cost  of  printing  and 
binding  the  annual  reports  of  the  board  as  provided  by  law, 
shall  not  exceed  fifty  thousand  dollars;  and  shall  be  borne  by 
the  several  corporations  owning  or  operating  railroads  accord- 
ing to  their  means,  to  be  apportioned  by  the  comptroller  who, 
on  or  before  July  first  in  each  year,  shall  assess  upon  each 
of  such  corporations  its  proportion  of  such  expenses,  one-half 
in  proportion  to  its  net  income  for  the  fiscal  year  next  preced- 
ing that  in  which  the  assessment  is  made,  and  one-half  in  propor- 
tion to  the  length  of  its  main  road  and  branches,  except  that  each 
corporation  whose  line  of  road  lies  partly  within  and  partly 
without  the  state,  shall  in  respect  of  its  net  income  be  assessed 
on  a  part  bearing  the  same  proportion  to  its  whole  net  income 
that  the  line  of  its  road  within  the  state  bears  to  the  whole 
length  of  road,  and  in  respect  of  its  main  road  and  branches* 
shall  be  assessed  only  on  that  part  which  lies  within  the  state. 
Such  assessment  shall  be  collected  in  the  manner  provided  by 
law  for  the  collection  of  taxes  upon  corporations.  {Thns  am. 
hf  L.  1892,  ch.  634.] 

§  171.  Application  of  this  article.— The  provisions  of  this 
article  shall  apply  to  all  railroads  within  the  state,  and  the 
corporations,  receivers,  trustees,  directors  or  others,  owning  or 
operating  the  same  or  any  of  them,  and  to  all  sleeping  and 
drawing-room  car  corporations,  and  to  all  other  associations, 
partnerships  or  corporations  engaged  in  transporting  pas- 
sengers or  freight  upon  any  such  railroad  as  lessee  or  otherwise. 

§  172.  The  railroad  commissioners  may  in  their  discretion  act 
as  judges  to  award  prizes  which  may  be  offered  by  any  respon- 
sible person  for  improvements  in  machinery  or  appliances  for 
operating  railroads.    {Added  hy  L.  1894,  ch.  452,] 

[Sections  180  to  183.  both  inclusive,  were  repealed  by  L.  1802,  chap. 
676.] 
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THE  TRANSPORTATION  CORPORATIONS  LAW, 

As  amended  to  the  commencemeiLt  of  the  session  of  ISOd 
L.  1890,  Ch.  666— An  act  in  relation  to  transportation  corporations, 
excepting  railroads,  constituting  chapter  fortv  of  the  general  laws. 
[Became  a  law  Jmie  7,  1890,  taking  effect  May  1,  1891.J 

CHAPTER  XL  OF  THE  GENERAL  LAWS. 
Tab  TAAifSPO^'ATioN  Coaposatioiis  La.w. 
Article         L  Ferry  corporations  (§§  1-6). 

II.  Navigation  corporations  (§§  10-13). 

III.  Stage  coach  corporations  (§§  20-22). 

IV.  Tramway  corporations  (§§  30-33). 
V.  Pipe-line  corporations  (§§  40-54). 

VI.  Gas  and  electric  light  corporations  (§§  60-71). 
VII.  Water-worlis  corporations  (§§  80-85). 
VIII.  Telegraph  and  telephone  corporations  (§§  100-109). 
IX.  Tmnpilte,  plankroad  and  bridge  corporations  (ff  120-151). 
X.  Miscellaneous  provisions  (§§   160-163). 

ARTICLE  L 

FjfiSBY  OOBPOBATIOVS. 

Section  1.  Short  title  of  chapter. 

2.  Incorporati(m  of  ferry  corporations. 

3.  Payment  of  capital  stock. 

4.  Powers. 

5.  Effect  of  failure  to  pay  in  capital  stodc 
G.  Posting  schedule  of  rates. 

Section  1.  Short  title  of  chapter.  —  This  chapter  shall  be 
known  as  the  transportation  corporations  law. 

§  2.  Incorporation  of  ferry  corporations.^ — Three  or  more 
persons  may  become  a  corporation  for  conducting  and  manag- 
ing a  ferry,  by  executing,  acknowledging  and  filing  a  certificate, 
stating  the  name  of  the  corporation,  the  places  from  and  to 
which  the  ferry  established  or  to  be  established  shall  run;  the 
term  not  exceeding  fifty  years  for  which  the  corporation  is  to 
exist,  the  amount  and  number  of  shares  of  its  capital  stock;  the 
number  of  directors  thereof,  not  less  than  three  nor  more  than 
fifteen,  and  the  names  of  the  directors  for  the  first  year. 

§  3.  Half  of  capital  to  be  paid  in  before  commencing 
business.  —  No  ferry  corporation  shall  be  authorized  to  com- 

♦  For  incorporation  procedure  generally,  see  note  to  Bus.  Corp.  L.,  $  8. 
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mence  business  until  at  least  one-half  its  capital  shall  have 
been  actually  paid  in,  nor  until  affidavit&of  such  payment,  sworn 
to  by  a  majority  of  the  directors,  shall  have  been  filed,  in  each 
of  the  offices  in  which  the  certificate  of  incorporation  is  required 
to  be  filed. 

§  4.  Powers.  —  In  addition  to  the  powers  conferred  by  the 
general  and  stock  corporation  laws,  any  such  corporation  shall 
have  power  to  take  by  grant  from  any  authority  entitled  by  the 
laws  of  this  state  to  make  such  grant,  or  by  assignment,  the 
franchise  or  right  to  establish  and  maintain  ferries,  at  the  place 
specified  in  the  certificate  of  incorporation,  and  to  hold  and 
exercise  such  franchise  or  right  and  carry  on  the  business  ap- 
pertaining thereto,  subject  to  the  rights  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  or  any  other  municipal 
corporation,  or  of  the  owner  or  owners  of  any  legally  existing 
ferry,  or  the  vested  rights  of  any  other  corporation  whatever. 

§  5.  Effect  of  failure  to  pay  in  capital  stock. —  The  capital 
stock  of  every  such  corporation  shall  all  be  paid  in,  one-half 
thereof  within  one  year  and  the  other  half  thereof  within  two 
years  from  its  incorporation,  or  such  corporation  shall  be 
dissolved. 

§  6.  Must  post  schedule  of  rates. —  Every  corporation  operat- 
ing any  ferry  in  this  state,  or  between  this  state  and  any  other 
state,  and  from  or  to  a  city  of  five  hundred  thousand  inhabitants  . 
or  over,  shall  post  in  a  conspicuous  and  accessible  place  in  each 
of  its  ferry-houses,  in  plain  view  of  the  passengers,  a  schedule 
plainly  printed  in  the  English  language,  of  the  rates  of  ferriage 
charged  thereon  and  authorized  by  law  to  be  charged  for  ferriage 
over  such  ferry. 

[Failure  to  post  schedule  of  rates,  punishable,  Pen.  Code,  {  415a;  L. 
1889,  ch.  489.  Regulations  of  ferries.  High.  L.,  §§  170-4;  Pen.  CJode,  |  415. 
Railroad  c<»rporations  may  operate  ferries,  R.  R.  L.,  |  54.] 

ARTICLE  n. 
Kavigatioh  Corporatkw.* 

Section  10.  Formation  of  corporation. 

11.  Navigation  between  additional  ports. 

12.  Payment  of  capital  stock. 

13.  Ferries  unauthorized. 

§  10.  Formation  of  corporatioaf  -  Seven  or  more  i>ersons  may 
become  a  corporation,  for  the  purpose  of  building  for  their  own  usci 

*  So  in  the  original. 

t  For  Incorporation  procedure  generally,  see  note  to  Bu&  Corp.  L.,  f  9. 
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equipping,  furnishing,  fitting,  purchasing,  chartering,  navigating  or 
owning  steam,  sail  or  other  boats,  ships,  vessels  or  other  property  to 
be  used  in  any  lawful  business,  trade,  commerce  or  navigation  upon 
the  ocean,  or  any  seas,  sounds,  lakes  or  rivers,  and  for  the  carriage, 
transportation  or  storing  of  lading,  freight,  mails,  property  or  pas- 
sengers thereon  by  making,  signing,  acknowledging  and  filing  a  cer- 
tificate, stating  the  name  of  the  corporation,  the  specific  objects  for 
which  it  is  formed,  the  waters  to  be  navigated,  and  in  case  of  ocean 
steamers,  the  ports  between  which  such  vessels  are  intended  to  be 
navigated,  the  amount  of  its  capital  stock,  which  shall  not  be  less  than 
twenty  thousand  nor  more  than  four  million  dollars,  the  term  of  its 
existence,  not  to  exceed  fifty  years,  the  number  of  shares  of  which 
the  capital  stock  shall  consist,  the  number  of  directors  thereof,  not 
less  than  five  nor  more  than  thirteen,  the  names  of  the  directors  for 
the  first  year,  and  the  name  of  the  city  or  town  and  county  in  which 
its  principal  office  is  to  be  situated,  the  number  of  shares  of  stock 
which  each  subscriber  of  the  certificate  agrees  to  take,  which  must 
in  the  aggregate  equal  ten  per  cent  of  the  capital  and  at  least  ten 
per  cent  of  which  must  bo  paid  in  cash.  Such  certificate  shall  have 
attached  thereto  as  a  part  thereof,  the  affidavit  of  at  least  three  of 
such  directors,  to  the  effect  that  ten  per  cent  of  such  capital  stock 
has  been  in  good  taith  subscribed  and  at  least  ten  per  cent  of  such 
subscription  has  been  paid  in  cash.  No  railroad  corporation  shall 
have,  own  or  hold  any  stock  in  any  such  corporation, 

§  11.  Navigation  between  additional  ports.— Any  such  co^ 
poration  desiring  or  intending  to  navigate  boats,  ships  or  vessels, 
upon  any  other  waters,  or  in  case  of  ocean  steamers  between  any 
other  or  additional  ports  than  those  named  in  its  original  certificate, 
may  from  time  to  time,  file  a  further  certificate,  in  the  same  man- 
ner as  is  prescribed  by  law  for  the  filing  of  the  original  certificate, 
in  which  shall  be  stated  such  additional  waters  or  ports  upon  or  be- 
tween which  such  corporation  desires  to  navigate  vessels,  and  there- 
after such  corporation  may  navigate  its  vessels  upon  such  waters  and 
between  such  ports,  with  the  like  effect  as  if  they  had  been  named 
in  the  original  certificate. 

§  12.  Payment  of  capital  stock. — The  capital  stock  of  such 
corporation  shall  be  paid  in,  at  least  one- half  thereof,  within  one 
year,  and  the  remainder  within  two  years  from  its  incorporation,  or 
the  corporation  shall  be  dissolved.  Within  thirty  days  after  the 
payment  of  the  last  installment,  a  certificate  stating  that  the  whole 
amount  of  such  capital  stock  has  been  paid  in  shall  be  made,  signed 
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and  sworn  to  by  the  president  and  a  majority  of  the  directors  of  the 
corporation,  and  filed  and  recorded  in  tlie  offices  where  the  original 
certificates  of  incorporation  were  tiled. 

§  18.  Ferries  unauthorized — This  article  shall  not  authorize 
the  formation  of  any  ferry  corporation  to  ply  between  the  city  of 
New  York  and  any  other  point. 


ARTICLE  III. 

STAGE   COACH   CORPORATIONS. 

BaonoKiO.  Laoorporation. 

21.  Alteration  or  extension  of  route. 

22.  Powers. 

§  20.  Incorporation. *-Five,  or  more  persons,  may  become  a  cor- 
poration for  the  purpose  of  establishing,  maintaining  and  operating 
any  stage  or  omnibus  route  or  routes  for  public  use  in  the  conveyance 
of  persons  and  property  elsewhere  than  in  the  city  of  New  York,  or 
any  stage  route  or  routes  already  established  for  a  like  public  use,  by 
making,  signing,  acknowledging  and  filing  a  certificate  which  shall 
state  the  name  of  the  corporation,  the  number  of  years  it  is  to  con- 
tioue,  the  route  or  routes  upon  which  it  is  intended  to  run  as  near  as 
practicable,  the  number  of  the  directors  thereof,  not  less  than  three 
nor  jnore  than  five,  the  names  of  the  directors  for  the  first  year,  the 
amount  of  its  capital  stock,  the  place  of  residence  of  each  subscriber 
thereto,  and  the  number  of  shares  of  stock  ho  agrees  to  take  in  such 
corporation. 

§  21.  Alteration  or  extension  of  rodte.— The  directors  may, 
by  a  vote  of  two-thirds  of  their  number,  at  any  time  alter  or  extend 
the  route  or  routes  designated  in  the  certificate  of  incorporation, 
upon  making,  acknowledging,  and  filing  a  certificate  to  that  effect, 
in  the  offices  where  the  original  certificates  of  incorporation  were 
filed. 

§  22.  Powers. — In  addition  to  the  powers  conferred  by  the  gen- 
eral and  stock  corporation  laws,  every  such  corporation  shall  have 
power  : 

1.  To  take  and  convey  persons  and  property  in  stages  and  omni- 
buses,  and  to  provide  and  run  the  necessary  stages  and  omnibuses 
upon  their  route  or  routes  for  the  public  use  and  to  receive  compen- 
sation therefor. 

2.  To  erect  and  maintain  all  necessary  and  convenient  buildings 

♦  For  incorporation  procedure  generally,  see  note  to  Bus.  Corp.  L.,  fi  8. 
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fixtures  and  machinery  for  the  use  and  accommodation  of  their  pas- 
sengers and  business. 

ARTICLE  IV. 

TBAMWAT  OOBPOBATIOHa 

Sbction  80.  Incorporation. 

31.  Powers. 

32.  Condemnation  of  real  oropertj 
38.  Crossings 

§  30.  Incorporation*— Thirteen  or  more  persons  may  become  a 
corporation  for  constructing,  maintaining  and  operating  an  elevated 
tramway,  constructed  of  poles,  piers,  wires,  rods,  ropes,  bars  or 
chains,  for  the  transportation  of  freight  in  suspended  buckets,  cars  or 
other  receptacles,  for  hire,  by  making,  signing,  acknowledging  and 
filing  a  certificate  stating  the  name  of  the  corporation,  the  number 
of  years  it  is  to  continue,  the  places  from  and  to  which  such  tramway 
is  to  be  constructed,  maintained  and  operated,  its  length  as  near  as 
may  be,  the  name  of  each  county  through  or  in  which  it  is  made  or 
intended  to  be  made,  the  amount  of  its  capital  stock  and  the  number 
of  shares  into  which  it  is  to  be  divided,  the  number  of  the  directors 
thereof,  not  less  than  three,  the  names  and  places  of  residence  of  the 
directors  for  the  first  year,  the  place  of  residence  of  each  subscriber 
thereto  and  the  number  of  shares  he  agrees  to  take  in  such  corpora* 
tion. 

§  81.  Powers. — ^Every  such  corporation,  in  addition  to  the  powers 
conferred  by  the  general  and  stock  corporation  laws,  shall  have 
power : 

1.  To  cause  such  examination  and  surveys  for  its  proposed  tram- 
way, to  be  made  as  may  be  necessary  to  the  selection  of  the  most 
advantageous  route,  and  for  such  purpose  by  its  officers  and  servants, 
to  enter  upon  the  lands  or  waters  of  any  person,  but  subject  to  re- 
sponsibility for  all  damages  done  thereto. 

2.  To  lay  out  its  tramway  and  to  construct  the  same  as  hereby 
provided. 

8.  To  erect  and  maintain  all  necessary  and  convenient  buildings, 
stations,  fixtures  and  machinery  for  the  accommodation  and  transac- 
tion of  its  business. 

§  32.  May  acquire  land  by  condemnation.— In  case  any  such 
corporation  is  unable  to  agree  for  the  purchase,  use  or  lease  of  any 
real  property  required  for  the  purposes  of  its  incorporation,  it  shall 
have  the  right  to  acquire  title  to  the  same  by  condemnatioa«t 

*  For  incorporation  procedure  generally,  see  Bus.  Corp.  L.,  $  8. 
t  Condemnation  procedure,  ClrU  Code,  If  8857,  ff. 
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§.^33-40; 


§  33.  •  Crossings. — Wherever  any  tramway,  constructed  by  any 
sach  corporation,  shall  cross  a  railroad,  highway,  turnpike,  plank-' 
road  or  canal,  such  tramway  shall  bo  so  constructed  as  not  to  inteifere 
with  the  free  use  of  such  railroad,  highway,  turnpike,  plank-road  or 
canal  for  the  purposes  for  which  they  were  intended. 


ARTICLE  V.  /   .. 

PIPE  LINE  CORPORATIONS. 
Sbction  40.  Incor^ratioD. 

41.  Location  of  Une.  ' 

42.  Condemaatioa  of  real  propertj. 

43.  Railroad,  turapike,  plankroad  aad  bighwaj  crossings. 

44.  Crossings  of  canals,  rivers  and  creeks. 
.     ,   4^5.  Consent  of  local  authorities. 

-  '•  46.  Coristractfioa  throngU  villages  and  cities*  • 

•  .47:  Over  Indian  reservations. 

48.  Over  state  lands.    '         ' 

^%  Additional  powers.  -  ,      •    ,     . 

50.  Use  of  line  to  be  public;  storage;  liable  as  common  carriers';  rates 
and  charges. 

I       ■' 51.' Beceipts  for  propertj;  cancellation  of  vouchers^ 
;  52..  Mojithl/  statements.  , 

-  '    63.  Fences,,  farm  crossinj^  and  use  of  line  not  inclosed. 
54.  Taxation  of  property. 

§  40.  Ilicorporatioii.*-Tweive  or  more  persons  may  beebme  a' 
corporation  for  eanetructing  and  opcraling  for  public  use,  except  in 
tlie  city  of  New  York,  lines  of  pipe  for  conveying  or  transporting' 
tJierein  petroleum,  gas,  liquids  or  any  prioducts  or  property,  or  for 
maintaining  and  operating  any  line  of  pipe  already  C9n8tmcted  and' 
dwned  by  any  corporation,  person  or  persons,  except  in  sucircity, 
for  the  public  use,  by  making,  signing,  acknowledging  and  filing  i' 
(fertificate  stating  tlie  name  of  the  corporation,  the  number  of  years^ 
it  is  to  continue,  the  places  from  and  to  which  it  is  to  be  constriibtetf 
or  maintained  and  operated,  its  length  as  near  as  may  be,  the  name* 
of  each  county  through  or  into  which  it  is  to  be  constructed  ;  the^ 
amount  of  its  capital  stock,  which  shall  not  bo  less  than  fifteen  hun- 
dred dollars  for  every  mile  of  pipe  constnieted  or  proposed  to  bd 
constructed,  and  the  number  of  shares  of  which  it  shall  consist ;  thd' 
number  6f  directors  not  less  than  seven,  and  the  nathes  and  places  of 
residence  of  the  directors  for  the  first  year,  and  the  place  of  residence 
of  each/subscriber  and  the  number  of  shares  he  agrees  to  taW iV 
such  corporation,  which  must  intho  aggregate  equal  ten  hundred^ 

•  For  incorporatldn  procedure  generally,  see  note  to  Bus.  Corp.  L.,  1 2. 
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and  fifty  dollars  for  every  iiiilo  of  pipe  constrnctod  or  proposed  to 
be  constructed,  and  twenty-five  per  cent  of  which  must  be  paid  in 
cash.  Such  certificate  shall  have  indorsed  thereon  or  appended 
thereto  and  as  a  part  thereof,  an  affidavit  made  by  at  least  three  of 
the  directors  named  therein  that  at  least  ten  hundred  and  fifty  dol- 
lars of  stock  for  every  mile  of  line  proposed  to  be  constructed  or 
maintained  and  operated  has  been  in  good  faith  subscribed,  and 
twenty-five  per  cent  paid  in  money  thereon,  and  that  it  is  intended 
In  good  faith  to  construct  or  to  maintain  and  operate  the  line  of  pipe 
mentioned  in  such  certificate,  and  that  snch  corporation  was  not  pro- 
jected or  formed  with  the  intent  or  for  the  purpose  of  injuring  any 
person  or  corporation,  nor  for  the  purpose  of  selling  or  conveying 
Its  franchise  to  any  person  or  corporation,  nor  for  any  fraudulent 
purpose. 

§  41.  Location  of  line. — Every  such  corporation  shall  before 
commencing  the  construction  of  its  pipe  line  in  any  county,  or  any 
proceeding  for  the  condemnation  of  real  property,  plainly  and  dis 
tinctly  mark  and  designate  the  line  adopted  and  located  by  them  by 
a  line  of  stakes  consecutively  numbered  and  equally  distant,  and  not 
more  than  twenty  rods  from  each  other,  so  that  each  line  can  be 
definitely  known  and  ascertained  in  all  places,  and  make  a  map  and 
survey  of  the  route  so  located  and  staked  out,  and  shall  indicate 
thereon  plainly  the  points  where  such  route  crosses  each  parcel  of 
land  to  which  they  have  not  acquired  title  by  agreement,  and  shall 
cause  such  map  and  survey  to  be  certified  by  the  president  and  en- 
gineer, and  filed  in  the  office  of  the  clerk  of  the  county  into  or 
through  which  the  line  so  located  and  mapped  passes,  and  shall  give 
to  the  owner  or  occupant,  if  he  is  known  or  can  be  ascertained,  of 
every  parcel  of  land  through  which  such  route  passes,  the  title  to 
which  has  not  been  acquired  by  purchase,  written  notice  of  the  filing 
of  such  map  and  survey,  stating  that  sncli  route  passes  over  or  across 
such  owner's  or  occupant's  lands,  and  that  the  route  thereof  is  indi- 
cated thereon  by  such  lino  of  stakes.  Any  occupant  or  owner  of 
such  lands  feeling  aggrieved  by  the  proposed  location,  may,  within 
fifteen  days  after  the  service  of  such  notice,  give  ten  days  written 
notice  to  tfie  corporation,  by  service  upon  the  president,  engineer,  or 
any  director  thereof,  and  to  the  owner  or  occnoant  of  any  lands  to  be 
afijocted  by  the  alteration  to  be  proposed  by  him,  of  the  time  and 
place  of  an  application  to  be  made  by  him  to  a  special  term  of  the 
supreme  court  in  the  judicial  district  in  which  the  lands  are  situated 
for  the  appointment  of  commissioners  to  relocate  such  line.    If  upoa 
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the  heariDg  the  conrt  shall  consider  that  sufficient  cause  exists  there- 
for, it  shall  appoint  three  disinterested  persons  commissioners  to  ex- 
amine the  route  located  and  the  proposed  alteration  thereof,  and 
direct  the  mode  of  proceeding,  who  shall  report  to  the  court  the 
facts  relating  thereto  and  their  opinion  as  to  the  proposed  alteration, 
and  what,  if  any,  alteration  should  be  made  in  such  line,  and  the 
court  sliall  thereupon  make  such  order  as  it  shall  deem  proper  in  re- 
lation to  such  alteration,  and  determine  the  location  of  such  line,  and 
fix  and  adjust  the  costs,  fees  and  charges  of  the  commissioners,  and 
the  costs  and  charges  of  the  proceedings,  and  direct  by  which  party 
the  same  shall  be  paid,  and  may  enforce  payment  thereof  by  pro- 
ceedings as  for  a  contempt  of  court,  for  refusal  to  pay  costs  directed 
to  be  paid  by  an  order  of  the  court,  and  such  order  shall  be  final  as 
to  the  location  of  the  line  upon  the  lands  embraced  therein.  Such 
corporation  shall  not  commence  the  work  of  constructing  or  laying 
its  line  of  pipe,  or  institute  proceedings  for  the  condemnation  of  real 
property,  in  any  county,  until  after  the  expiration  of  fifteen  days 
from  the  service  by  it  of  the  notice  herein  required,  nor  until  all 
applications  for  a  relocation  of  its  line  in  such  county  if  any  are 
made,  have  been  finally  determined. 

§  42.  Condemnation  of  real  property.*— >In  case  such  corpora- 
tion is  unable  to  agree  for  the  purchase  of  any  real  estate  required  for 
the  purposes  of  its  incorporation,  and  its  line  of  pipe  in  the  county  in 
which  such  real  estate  is  situated  has  been  finally  located,  it  shall 
have  the  right  to  acquire  title  thereto  by  condemnation,  but  such 
corporation  shall  not  locate  or  construct  any  line  of  pipe  through  oi* 
under  any  building,  dooryard,  lawn,  garden  or  orchard,  except  by 
the  consent  of  the  owner  thereof  in  writing  duly  acknowledged,  nor 
through  any  cemetery  or  burial  ground,  nor  within  one  hundred  feet 
of  any  building,  except  where  suck  line  is  authorized  by  public 
officers  to  be  laid  across  or  upon  any  public  highway,  or  where  the 
same  is  laid  across  or  upon  any  turnpike  or  plank  road.  No  pipes 
shall  be  laid  for  the  purpose  of  carrying  petroleum,  gas  or  other 
products  or  property  through  or  under  any  of  the  streets  in  the  cities 
of  this  state,  unless  such  corporation  shall  first  obtain  the  consent  of 
a  majority  of  the  property  owners  on  the  streets  which  may  be 
selected  for  the  laying  of  pipes,  and  such  pipe-line  shall  be  located 
with  all  reasonable  care  and  prudence  so  as  to  avoid  danger  from  the 
bursting  of  the  pipes. 

§  48.  Railroad,  turnpike,  plank-road  and  highway  cross- 
ings,— Whenever  any  line  of  pipe  of  any  such  corporation  shall  ne- 

•  Condemnatioii  procedurOt  Ci^il  Code,  |f  3857,  ff. 
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cessarily  cross  any  railroad,  highway,  turnpike  or  plank-road,  snch.. 
line  of  pipe  shall  bo  made  to  cross  under  such  railroad,  highway,  turn- 
pike or  plank-road  and  with  the  least  injury  thereto  practicable,  and 
unless  the  right  to  cross  the  same  shall  be  acquired  by  agreement, 
compensation  shall  be  ascertained  and  made  to  the  owners  thereof, 
or  to  the  public  in  case  of  highways,  in  the  manner  prescribed  ia 
the  condemnation  law,* but  no  exclusive  title  or  use  shall  be  so 
acquired  as  against  any  railroad,  turnpike  or  ])Iank-road  corporation, 
nor  as  against  the  rights  of  the  people  of  this  state  in  any  public, 
highway,  but  the  rights  acquired  shall  be  a  common  use  of  the  lands 
in  such  manner  as  to  be  of  the  least  practical  injury  to  such  railroad, 
turnpike  or  plank-road,  consistent  with  the  use  thereof  by  such  pipe- 
line corporation,  nor  shall  any  such  corporation  take  or  use  any  lands, 
fixtures  or  erections  of  any  railroad  corporation,  or  have  the  right  to 
acquire  by  condemnation  the  title  or  use,  or  right  to  run  along  or 
upon  the  lands  of  any  such  corporation,  except  for  the  purpose  of 
directly  crossing  the  same  when  necessary. 

§  44.  Construction  across  and  along  canals,  rivers  and 
creeks. — ^No  pipe  line  shall  be  constructed  upon  or  across  any  of  the 
canals  of -this  state,  except  by  the  consent  of  and  in  the  manner  and 
upon  the  terms  prescribed  by  the  superintendent  of  public  works,  un- 
less constructed  upon  a  fixed  bridge  across  such  canal,  and  with  the 
consent  of  the  person  for  whose  benefit  such  bridge  is  constructed 
and  maintained,  or  upon  such  a  bridge  over  the  canal,  at  the  crossing 
of  a  public  highway,  or  street  with  the  consent  of  the  public  officers 
having  the  supervision  thereof,  or  of  the  municipal  authorities  of 
any  village  or  city  within  whose  limits  such  bridge  may  be,  nor  shall 
the  pipes  of  any  snch  corporation  be  laid  through  or  along  the  banks 
of  any  of  the  canals  of  this  state,  nor  through  or  under  any  of  its 
rivers  or  creeks,  unless  such  pipes  shall  be  encased  so.  as  to  prevent 
leakage,  in  such  manner  as  shall  l)e  approved  by  the  superintendent, 
of  public  works. 

§  45.  Consent  of  local  authorities. — No  pipe  line  shall  be  con- 
struct ed  across,  along  or  upon  jviy  public  highway  without  the  con- 
sent of  the  commissioners  of  highways  of  the  town  in  which  ^uch 
highway  is  located,  upon,  such  terms  as  may  be  agreed  upon  with 
such  commissioners.  If  such  consent  or  the  consent  of  the  commis- 
sioners or  municipal  authorities  required  by  the  preceding  section 
can  not  be  obtained,  application  may  be  made  to  the  general  term 
of  the  supreme  court  of  the  department  in  which  snch  highway  or 
bridge  is  situated  for  an  order  permitting  the  corporation  to  con-. 

t  Condemniitloii  law  is  Civil  Code,  ${  8857,  ff . 
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struct  its  line  across,  along  or  upon  such  highway,  or  across  or  upon 
such  bridge.  The  application  shall  be  by  duly  verified  petition  and 
notice  which  shall  be  served  upon  the  commissioners  of  highways 
of  the  town  in  which  the  highway  is  situated,  or  the  municipal*  au- 
thorities of  the  village  or  city  where  such  bridge  is  located,  accord- 
ing to  the  practice  or  order  of  the  court,  or  an  order  to  show  cause, 
and  the  court  upon  the  hearing  of  the  application  may  grant  ah 
order  permitting  the  line  to  be  so  constructed  in  such  manner  and 
upon  such  terms  as  it  may  direct. 

§  4C.  Construction  through  villages  and  cities. — No  pipe 
line  shall  be  constructed  into  or  through  any  incorporated  village 
or  city  in  this  state,  unless  authorized  by  a  resolution  prescribing 
the  route,  manner  of  construction  and  terms  upon  which  granted, 
adopted  at  a  regular  meeting  of  the  board  of  trustees  of  the  village 
or  the  common  council  of  the  city  by  a  two-thirds  vote  of  such 
board  or  council,  but  such  resolution  shall  not  affect  any  private 
right.  No  pavement  shall  be  removed  in  any  city  under  the  pro- 
visions of  this  article,  unless  done  under  the  direction  of  the  com- 
mon council,  nor  until  such  corporation  shall  give  a  bond  in  such 
sum  as  the  common  council  may  require  for  the  replacing  of  any 
pavements  which  shall  have  been  removed.  In  case  any  pavement 
shall  have  been  removed  and  not  properly  relaid,  the  common 
council  may  bring  suit  in  any  court  of  record,  for  the  cost  of 
relaying  such  pavement  against  any  such  corporation.  No  gas-houses 
shall  be  erected  in  any  city  under  the  provisions  of  this  article,  for 
supplying  gas  to  the  inhabitants,  unless  consent  is  first  given  by  the 
corporate  authorities  of  the  city, 

§  47.  Over  Indian  reservations*— Such  corporation  may  con- 
tract "with  the  chiefs  of  any  nation  of  Indians  over  whose  lands  it 
may  be  necessary  to  construct  their  pipe  line  for  the  right  to  con 
struct  such  pipe  line  upon  such  lands,  but  no  such  contract  shall  vest 
in  the  corporation  the  fee  of  such  lands,  nor  the  right  to  occupy  the 
same  for  any  purpose  other  than  for  the  construction,  operation  and 
maintenance  of  such  pipe  line,  nor  shall  such  contract  be  valid  or 
effectual  until  the  same  has  been  ratiKed  by  the  county, court  of  the 
county  in  which  the  lands  are  situated. 

§  48.  Over  state  lands. — The  commissioners  of  the  land  office 
shall  have  power  to  grant  to  any  pipe  line  corporation  any  lands  be- 
longifig  to  the  people  of  this  state  which  may  be  required  for  the 
pttrposes  ot  its  incorporation  on  such  terms  as  may  be  agreed  on  by 
them  or  such  corporation  may  acquire  title  thereto  by  condem'uation,f 

•  As  to  validity  of  contracts  made  under  this  section,  see  note  to  Ind  L.,  $  2. 
t  Condemnation  procedure,  Civil  Code,  |f  88W,  ff . 
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and  if  any  lands  owned  by  any  county,  city  or  town  as  required  by 
Buch  corporation  for  such  purposes,  the  county,  city  or  town  officers 
having  charge  of  such  lands  may  grant  them  to  snch  corporation 
upon  snch  terms  and  for  snch  compensation  as  may  be  agreed  npon« 
§  49.  Additional  powers. — Every  corporation  formed  under 
this  article  shall  in  addition  to  the  powers  conferred  by  the  general 
and  stock  corporation  law  have  power: 

1.  To  cause  such  examinations  and  surveys  of  its  proposed  line  of 
pipe  to  be  made  as  may  be  necessary  to  the  selection  of  the  most 
advantageous  route,  and  for  such  purpose  by  its  oflScers,  agents  or 
servants  may  enter  upon  the  lands  or  waters  of  any  person,  upon, 
through  or  across  which  such  corporation  can  construct  its  line  of 
pipe,  under  the  provisions  of  this  article,  subject  however  to  liability 
for  all  actual  damage  which  shall  be  done  thereto. 

2.  To  take  and  hold  such  voluntary  grants  of  real  estate  and  other 
property,  as  shall  be  made  to  it  to  aid  in  the  constniction,  mainte- 
nance, operation  and  accommodation  of  its  pipe  line. 

3.  To  lay  out  its  pipe  line  route  not  exceeding  twelve  feet  in 
width,  but  at  the  terminations  of  such  line  and  at  all  receiving  and 
discharging  points  and  at  all  places  where  machinery  may  properly 
or  must  necessarily  be  set  up  for  the  operation  of  such  pipe  line  it 
may  take  such  additional  width,  and  for  such  length  as  may  be 
necessary. 

4.  To  take  and  convey  through  pipes  any  property,  substance  or 
product  capable  of  transportation  therein  by  any  force,  power  or 
mechanical  agency,  and  to  erect  and  maintain  all  necessary  and  con- 
venient buildings,  stations,  fixtures  and  machinery  for  the  purposes 
of  its  incorporation. 

5.  To  regulate  the  time  and  manner  in  which  property  shall  be 
transported  over  its  pipe  lines,  and  the  compensation  to  be  paid 
therefor,  but  such  compensation  shall  not  exceed  the  sum  or  be  above 
the  rate  of  twenty-five  cents  per  one  hundred  miles  for  the  trans- 
portation of  forty-two  gallons  of  any  product  transported  on  lines 
of  one  hundred  miles  in  length  or  over,  which  shall  be  reckoned  and 
adjusted  upon  the  quantity  or  number  of  gallons  delivered  by  such 
corporation  at  the  point  to  which  it  shall  have  undertaken  to  deliver 
the  same. 

§  50.  Use  of  line  to  be  public ;  storage ;  liable  as  common 
carriers ;  rates  and  charges. — The  pipe  lines  of  every  such  cor- 
poration shall  be  open  for  transportation  to  the  public  use,  and  aU 
persons  desiring  to  transport  products  through  such  pipe  line  shall 
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have  the  absolnte  right  upon  equal  terms'Vo  such  transportation  in 
the  order  of  application  therefor,  on  complying  with  the  general  re- 
quirements of  such  corporation,  as  to  delivery  for  and  payment  of 
such  transportation,  but  no  application  for  such  transportation  shall 
be  valid  beyond  or  for  a  greater  quantity  of  products  than  the  ap- 
plicant shall  then  own  and  have  ready  for  delivery  for  transportation 
to  snch  corporation,  and  every  such  corporation  shall  provide  suitable 
and  necessary  receptacles  for  receiving  all  such  products  for  trans- 
portation,  and  for  storage  at  'the  place  of  delivery  until  the  same 
can  reiisonably  bo  moved  by  the  consignee,  and  shall  be  liable  as 
common  carriers  therefor  from  the  time  the  same  is  delivered  for 
transportation  until  a  reasonable  time  after  the  same  has  been  trans- 
ported to  the  place  of  consignment  and  ready  for  delivery  to  the 
consignee,  which  time  shall  bo  fixed  by  general  regulation  by  the 
corporation,  and  shall  not  be  less  than  two  days  from  and  after  the 
same  shall  bo  ready  for  delivery  and  notice  thereof  given  to  such 
consignee,  at  all  rates  and  charges  of  every  description ,  for  or  on  ac- 
count of  or  in  any  manner  connected  with  the  transportation  of  any 
products,  shall  be  fixed  by  such  corporation  by  general  rules  and 
r^nlations,  which  shall  be  applicable  to  all  parties  who  shall  trans- 
port any  products  through  such  pipe  line,  or  deliver  or  contract  to 
deliver  products  for  transportation  and  shall  be  written  or  printed 
and  exposed  to  public  view  and  at  all  times  open  to  public  examina- 
,  iion. 

§  61.  Receipts  for  property ;  cancellation  of  vouchers ;  de- 
livery of  property. —  No  receipt,  certificate  or  order  of  any  kind 
shall  be  made,  accepted  or  issued  by  any  pipe  line  corporation  for 
any  commodity  unless  the  commodity  represented  by  them  is  act- 
ually in  possession  of  the  corporation  at  the  time  of  making,  issuing 
or  acceptance  thereof.  *  Whenever  any  such  corporation  shall  have 
parted  with  the  possession  of  any  commodity  and  received  therefor 
any  order,  voucher,  receipt  or  certificate,  such  order,  voucher,  re- 
ceipt or  certificate  shall  not  be  issued  or  used  again,  but  shall  be 
canceled  with  the  word  "  canceled "  stamped  or  printed  legibly 
across  the  face  thereof,  and  such  canceled  order,  voucher,  receipt  or 
certificate  shall  be  filed  and  preserved  by  such  corporation  and  a 
record  of  the  same  kept  by  the  secretary  thereof.  No  petroleum  or 
other  commodity  received  for  transportation  by  such  corporation 
shall  be  delivered  to  any  person  without  the  presentation  and  sur. 
render  of  all  vouchers,  receipts,  orders  or  certificates  that  have  been 
issued  or  accepted  for  the  same. 

*BIiflCoiiduct  of  officers  and  agents  of  pipe-line  companies,  punishable,  FanaX  CJode,  |$  •!«,  6«, 
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,  §  52.  Monthly  statements.— ^ Every  pipe  line  corporation  shall 
jsmke  monthly  a  specific  statement  showing  the  amount  of  all  com- 
inodities  received,  the  amount  deli-vered  during  the  month,  and  the 
stock  on  hand  on  the  last  day  of  each  month  of  the  year,  and  hovjr 
much  of  such  stock  is  represented  by  outstanding  certificates,  voiieb- 
ers,  receipts  or  orders,  and  how  much  in  credit  balances  on  the  bool^ 
i>{  the  corporation.  Such  statement  shall  be  made  on  or  before  the 
tenth  day  of  the  succeeding  month  and  verified  by  the  oath  of  the 
president  and  secretary  that  it  is  in  all  respects  true  and  correct,  and 
shall  be  filed  within  three  days  thereafter  in  the  county  clerk's  oific(i 
in  the  county  where  the  principal  office  of  the  corporation  is  located; 
and^  true  copy  of  the  same  posted  in  a  conspicuous  place  in  its 
principal  office  for  at  least  thirty  days  thereafter. 

§  63.  Fences ;  farm  crossings  and  use  of  line  not  inclosed.-* 
It  Bhall  not  be  necessary  for  any  such  corporation  to  fence  the  lands 
acquired  by  them  for  the  purposes  of  its  incorporation.  But,  if  not 
enclosed  by  a  substantial  fence,  the  owtier  of  the  adjoining  lands 
from  whom  such  lands  were  obtained,  his  heirs  or  assigns,  ;aay  oc- 
cupy and  use  such  lands  in  any  manner  not  injurious  to  the  interest^ 
of  the  corporation  and  shall  not  be  liable  therefor,  or  for  any  tres^ 
pass  upon  any  such  lands  except  for  willful  or  negligent  injuries  to 
the  pipes,  fixtures,  machinery  or  personal  property  of  the  corpora- 
tion. If  the  corporation  shall  keep  such  lands  iu closed  it  shall  con- 
struct  and  provide  all  suitable  and  necessary  crossings  with  gates  for , 
the  use  and  convenience  of  any  owners  of  lands  adjoining  the  por- 
tion of  its  lands  so  inclosed,  and  no  claim  shall  be  made  by  it  against 
any  owner  of  adjoining  lands  to  make  or  contribute  to  the  making 
or  maintaining  of  any  division  fence  between  such  adjoining  lands 
and  its  lands,  and  if  it  shall  neglect  to  keek^  and  maintain  substan- 
tial fences  along  its  lands  the  owners  of  adjoining  lands  may  con- 
struct and  maintain  all  farm  or  division  fences,  and  all  line  fences 
crossed  by  such  pipe  line  in  the  same  manner  as  though  it  had  not 
acquired  such  lands  for  such  pipe  line,  and  it  shall  be  liable  for  all 
injuries  to  such  fences  caused  or  done  by  any  of  its  officers  or 
agents,  or  any  persons  acting  in  their  or  its  behalf,  or  by  any  laborer 
in  its  or  their  employ  or  in  the  employ  of  any  of  its  contractors. 

§  54.  Taxation  of  property. —  Tiie  real  estate  and  personal  prop- 
erty belonging  to  any  pipe  line  corporation  in  this  state,  shall  be  as* 
sessed  and  taxed  in  the  several  towns,  villages  and  cities  in  the  same 
manner  as  the  real  estate  and  personal  property  of  railroad  corpora- 
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tionl9  are  assessed  and  taxed,  and  such  corporation  may  pay 
«uch  taxes  or  commute  therefor  in  the  same  manner  as  railroad 
corporations. 

ARTICLE  VL 
Gab  and  ELEonao  Light  Oobposatiovb. 
Section  G0«  Incorporation. 
*.  61.  Powers. 

62.  Inspector  of  gas  meteiiB. 

63.  Deputy  inspectors. 

64.  Inspection  of  gas  meters. 

65.  Gas  or  electric  light  must  be  supplied  on  application. 

66.  beposit  of  money  may  be  required.  .  ' 

67.  Entry  of  buildings  to  *  meters  or  lights. 

68.  Refusal  or  neglect  to  pay  rent. 

69.  No  rent  for  meters  to  be  charged. 
'70.  Price  of  g^9,, 

.Section  60.  Incorporation. f— Three  or  more  persons  may 
.become  a  corporation  for  manufacturing  and  supplying  gas  for 
lighting  the  streets  and  public  and  private  buildings  of  any 
city,  village  or  town,  or  two  or  more  villages  or  towns  not  over 
five  miles  distant  from  each  other,  in  this  state,  orj  for  manu- 
facturing and  using  electricity  for  producing  light,  heat  or 
, power,  and  in  lighting  streets,  avenues,  public  parks  and  places 
and  public  and  private  buildings  of  cities,  villages  and  towns 
,within  this  state,  by  making,  signing,  acknowledging  and  filing 
a  certificate  stating  the  name  of  the  corporation,  its  objects, 
the  amount  of  its  capital  stock,  the  term  of  its  existence  not 
to  exceed  fifty  years,  the  number  of  shares  of  which  the  stock 
shall  consist,  the  number  of  directors  not  less  than  three  nor 
.more  than  thirteen,  the  names  and  places  of  residence  of  the 
directors  for  the  first  year,  and  the  name  of  the^town  and  county 
m  which  the  operations  of  the  corporation  are  to  be  carried 
on,  and  thereupon  the  persons  who  shall  have  signed  the  same, 
their  associates  and  successors  shall  be  a  corporation  by  the 
pame  stated  in  the  certificate. 

.  §  61.  Powers. —  Every  such  corporation  shall  have  the  follow- 
ing additional  powers: 

1.  If  incorporated-  for  the  purpose  of  supplying  gas  for  light, 
to  manufacture,  sell  and  furnish  such  quantities  of  gas  as  may 

•  •  So  in  the  originah 

t  For  incorpoPBtion  procedure  generally,  see  note  to  Bus.  Corp  L.,  $  2. 

t  "Or"  here  construed  as  "and."  so-as  to  allow  incorporation  for  both  gas  and  electrical 
^urpoieB,  Pfeople  er  rel.  Municipal  Gas  Company  V.  Rice,  189  N.  Y.  151. 
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be  required  in  the  city,  town  or  village  where  the  same  shall 
be  located,  or  said  two  or  more  Tillages  or  towns,  not  over  five 
miles  distant  from  each  other,  named  in  its  certificate  of  incor- 
poration, for  lighting  the  streets,  and  public  or  private  build- 
ings or  for  other  purposes;  and  to  lay  conductors  for  conducting 
gas  through  the  streets,  lanes,  alleys,  squares  and  highways, 
in  such  city,  villages  or  towns,  with  the  consent  of  the  municipal 
authorities  thereof,  and  under  such  reasonable  regulations  as 
they  may  prescribe;  and  such  municipal  authorities  shall  have 
power  to  exempt  any  such  corpwation  from  taxation  on  their 
personal  property  for  a  period  not  exceeding  three  years  from 
the  organization  of  the  corporation. 

2.  If  incorporated  for  the  purpose  of  using  electricity  for  light, 
heat  or  power,  to  carry  on  the  business  of  lighting  by  electricity 
or  using  it  for  heat  or  power  in  cities,  towns  and  villages  within 
this  state,  and  the  streets,  avenues,  public  parks  and  places 
thereof,  and  public  and  private  buildings  therein;  and  for  the 
purposes  of  such  business  to  generate  and  supply  electricity; 
and  to  make,  sell  or  lease  all  machines,  instruments,  apparatus 
and  other  equipments  therefor,  and  to  lay,  erect  and  construct 
suitable  wires  or  other  conductors,  with  the  necessary  poles, 
pipes  or  other  fixtures  in,  on,  over  and  under  the  streets,  avenues, 
public  parks  and  places  of  such  cities,  towns  or  villages,  for 
conducting  and  distributing  electricity,  with  the  consent  of  the 
municipal  authorities  thereof,  and  in  such  manner  and  under 
such  reasonable  regulations,  as  they  may  prescribe. 

3.  Any  two  or  more  corporations  organized  under  this  article 
or  under  any  general  or  special  law  of  the  state  for  the  purpose 
of  carrying  on  any  business  which  a  corporation  organized 
under  this  article  might  carry  on,  may  consolidate  such  cor- 
porations into  a  single  corporation  by  complying^  with  the  pro- 
visions of  the  business  corporations  law  relating  to  the  con- 
solidation of  business  corporations. 

§  62.  Inspector  of  gas  meters. —  The  governor  shall  nomi- 
nate and  by  and  with  the  consent  of  the  senate  appoint  an 
inspector  of  gas  meters,  who  shall  have  an  office  in  the  city 
of  New  York,  whose  duty  it  shall  be,  when  required,  to  inspect, 
examine,  prove  and  ascertain  the  accuracy  of  any  and  all  gas 
meters  used  or  intended  to  be  used  for  measuring  or  ascertain- 
ing the  quantity  of  illuminating  gas  furnished  by  any  gas-light 
corporation  in  this  State,  except  corporations  engaged  in  supply- 
ing natural  gas  to  consumers,  to  or  for  the  use  of  any  person 
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or  persons,  and,  when  found  to  be  or  made  correct,  to  seal, 
stamp  or  mark  all  such  meters,  and  each  of  them,  with  some 
snitable  device,  which  device  shall  be  recorded  in  the  office 
of  the  secretary  of  state.  Buch  inspector  shall  hold  his  office 
for  the  term  of  five  years  und  until  the  appointment  of  his 
successor,  but  may  be  removed  by  the  governor  for  sufficient 
cause.  He  shall  receive  an  annual  salary  of  five  thousand  dol- 
lars, to  be  paid  in  the  first  instance  out  of  the  state  treasury  on 
the  warrant  of  the  comptroller,  which  shall  be  charged  to  and 
paid  into  the  State  treasury  by  the  several  gas  corporations  in 
this  State,  in  amounts  proportionate  to  the  amount  of  the  capital 
stock  of  such  corporations  respectively,  to  be  ascertained  and 
assessed  by  the  comptroller  of  the  State.  If  any  such  corpora- 
tion shall  refuse  or  neglect  to  pay  into  the  State  treasury  the 
amount  or  portion  of  such  salary  required  of  them  respectively, 
for  the  space  of  thirty  days  after  written  notice  given  it  by  the 
comptroller  to  make  such  payment,  then  the  comptroller  may 
maintain  an  action,  in  his  name  of  office,  against  any  such  delin- 
quent corporation  for  its  portion  or  amount  of  such  salary,  with 
interest  thereon  at  the  rate  of  ten  per  centum  per  annum  from 
the  time  when  such  notice  was  given  and  the  costs  of  the  action. 
[Thua  am.  hy  L.  1893,  oh.  885/  Z.  1895.  oh.  9Y2.] 

§  C3.  Deputy  inspectors. — The  inspector  of  gas  meters  sha^l 
appoint  three  deputy  inspectors  of  gas  meters  to  reside  in  the 
city  of  Brooklyn,  Albany  and  Buffalo,  respectively  to  hold 
during  his  pleasure,  and  who  shall  in  their  respective  places  of 
residence  discharge  the  same  duties  as  are  required  of  the 
inspector.  Such  deputies  shall  each  receive  an  annual  salary  of 
fifteen  hundred  dollars  to  be  paid  in  the  same  manner  as  the 
salary  of  the  inspector.    [  ThuB  am.  hy  L.  1893,  oh.  385.] 

§  64.  Inspection  of  gas  meters. —  No  corporation  or  person 
shall  furnish  or  put  in  use  any  gas  meter,  which  shall  not  have 
been  inspected,  proved  and  sealed  by  the  inspector,  except  dur- 
ing such  time  as  the  office  of  inspector  may  be  vacant,  or  such 
inspector  after  request  made,  shall  refuse  or  neglect  to  prove 
and  seal  the  meters  furnished  for  that  purpose,  and  every  gas- 
light corporation  shall  provide  and  keep  in  and  upon  their  prem- 
ises a  suitable  and  proper  apparatus,  to  be  approved  and  sealed 
by  the  inspector  of  meters,  for  testing  and  proving  the  accur- 
acy of  the  gas  meters  furnished  for  use  by  it,  and  by  which 
apparatus  every  meter  may  and  shall  be  tested,  on  the  written 
request  of  the  consumer,  to  whom  the  same  shall  be  furnished, 
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and  in  his  presence  if  he  desire  it  If  any  such  meter  on  being 
so  tested,  shall  be  found  defective  or  incorrect  to  the  prejudice 
or  injury  of  the  consumer,  the  necessary  removal  inspection, 
correction  and  replacing  of  such  meter  shall  be  without  expense 
to  the  consumer,  but  in  all  other  cases  he  shall  pay  the  reason- 
able expenses  of  such  removal,  inspection  and  replacing;  and 
in  case  any  consumer  shall  not  be  satisfied  with  such  inspection 
of  the  meter  furnished  to  him,  and  shall  give  to  the  corporation 
written  notice  to  that  effect,  he  may  have  such  meter  reinspected 
by  the  state  inspector,  if  he  require  it,  upon  the  same  terms  and 
conditions  as  herein  provided  for  the  original  inspection  thereof. 

§  65.  Gas  and  electric  light  must  be  supplied  on  application.— 
Upon  the  application,  in  writing,  of  the  owner  or  occupant  of 
any  building  or  premises  within  one  hundred  feet  of  any  main 
laid  down  by  any  gas-light  corporation,  or  the  wires  of  any  •elec- 
tric-light corporation,  and  payment  by  him  of  all  money  due 
from  him  to  the  corporation,  the  corporation  shall  supply  gas  or 
electric  light  as  may  te  required  for  lighting  such  building  or 
premises,  notwithstanding  there  be  rent  or  compensation  in 
arrear,  for  gas  or  electric  light  supplied,  or  for  meter,  wire,  pipe 
or  fittings,  furnished  to  a  former  occupant  thereof,  unless  such 
owner  or  occupant  shall  have  undertaken  or  agreed  with  the 
former  occupant  to  pay  or  exonerate  him  from  the  payment  of 
such  arrears,  and  shall  refuse  or  neglect  to  pay  the  same;  and 
if  for  the  space  of  ten  days  after  such  application,  and  the 
deposit  of  a  reasonable  sum  as  provided  in  the  next  section,  if 
required,  the  corporation  shall  refuse  or  neglect  to  supply  gas 
or  electric  light  as  required,  such  corporation  shall  forfeit  and 
pay  to  the  applicant  the  sum  of  ten  dollars,  and  the  further  sum 
of  five  dollars  for  every  day  thereafter  during  which  such 
refusal  or  neglect  shall  continue;  provided  that  no  such  corpora- 
tion shall  be  required  to  lay  service  pipes  or  wires  for  the  pur- 
pose of  supplying  gas  or  electric  light  to  any  applicant  where 
the  ground  in  which  such  pipe  or  wire  is  required  to  be  laid  shall 
be  frozen,  or  shall  otherwise  present  serious  obstacles  to- laying 
the  same;  nor  unless  the  applicant,  if  required,  shall  deposit  in 
advance  with  the  corporation  a  sum  of  money  suflQcient  to  pay 
the  cost  of  his  portion  of  the  pipe  or  wire  required  to  be  laid, 
and  the  expense  of  laying  such  portion. 

§  66.  Deposit  of  money  may  be  required. —  Every  gas  light 
and  electric  light  corporation  may  require  every  person  to  which 
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such  corporation  shall  supply  gas  or  electric  light  for  lighting 
any  building,  room  or  premises  to  deposit  with  ^uch  corporation 
a  reasonable  sum  of  money  according  to  the  number  and  size  of 
lights  used  or  required,  or  proposed  to  be  used  for  two  calendar 
months,  by  such  person,  and  the  quantity  of  gas  and  electric 
light  necessary  to  supply  the  same  as  security  for  the  payment 
of  the  gas  and  electric  light  rent  or  compensation  for  gas  con- 
sumed, or  rent  of  pipe  or  wire  and  fixtures,  to  become  due  to 
the  corporation,  but  every  corporation  shall  allow  and  pay  to 
every  such  depositor  legal  interest  on  the  sum  deposited  for  the 
time  his  deposit  shall  remain  with  the  corporation. 

§  67.     Buildings  may  be  entered  for  the  examination  of 
meters,  lights,  and-so-fbrth. —  Any  oflBcer  or  other  agent  of  any 
gas  light  or  electric  light  corporation,  for  that  purpose  duly  ap- 
pointed and  authorized  by  the  corporation,  may,  at  all  reason- 
able times,  upon  exhibiting  a  written  authority,  signed  by  the 
president  and  secretary  of  the  corporation,  enter,  any  dwelling,, 
store,  building,  room  or  place  lighted  with  gas  or  electric  light 
QuppJIied  by  such  corporatjojj,  ^or  the  purpose  of  inspecting  and 
examining  the  meters,  pipes,^  fltljings,  wires,  and  works  for  sup- 
plying or  regulating  the  supply  pf.  gas  or  electric  light  and  of 
^ascertaining  the  quantity  of  gas  or  electric  light  consumed  or 
supplied,  and  if  any  person  shall,  at  any  time,  directly  or  indi- 
rectly, prevent  or  hinder  any  such  officer  or  agent  from  so  enter- 
ing any  such  premises,  or  from  making  such  inspection  or  ex- 
amination at  any  reasonable  time,  he  shall,  for  every  such  offense, 
forfeit  to  the  corporation  twenty-five  dollars. 
.  §  68.    Refusal  or  neglect  to  pay  rent. —  If  any  person  sup- 
plied with  gas  or  electric  light  by  any  such  corporation  shall 
neglect  or  refuse  to  pay  the  rent  or  remuneration  due  for  the 
same  or  for  the  wires,  pipes  or  fittings  let  by  the  corporation, 
for  supplying  or  using  such  gas  or  electric  light  or  for  ascer- 
taining the  quantity  consumed  or  used  as  required  by  his  con- 
tract with  the  corporation,  or  shall  refuse  or  neglect,  after  being 
required  no  to  do,  to  make  the  deposit  required,  such  corporation 
may  prevent  the  gas  or  electric  light  from  entering,  the  premises 
of  such  person;  and  their  officers,  agents  or  workmen  may  enter 
into  or  upon  any  such  premises  between  the  hours  of  eight 
o'clock  in  the  forenoon  and  six  o'clock  in  the  afternoon,  and 
separate  and  carry  away  any  meter,  pipe,  flttincrs.  wtres  or  other 
property  of  the  corporation,  and  may  disconnect  any  meter,  pipe, 


Digitized  by 


Google 


1358    THE  TRANSPORTATION  CORPORATIONS  LAW, 

§g  60,  70.  Gh.  40,  a.  L.  L.  1800,  ch.  566. 

fittings,  wires  or  other  works  whether  the  property  of  the  cor- 
poration or  not,  from  the  mains,  pipes  or  wires  of  the  corpora- 
tion. 

§  69.  No  rent  for  meters  to  be  charged. —  No  gas-light  cor- 
poration in  this  state,  shall  charge  or  collect  rent  on  its  gas 
meters,  either  in  a  direct  or  indirect  manner,  and  any  person, 
party  or  corporation  violating  this  provision  shall  be  liable  to  a 
penalty  of  fifty  dollars  for  each  offense,  to  be  sued  for  and  re- 
covered in  the  corporate  name  of  the  city  or  village  where  the 
violation  occurs,  in  any  court  having  jurisdiction,  and  when 
collected  to  be  paid  into  the  treasury  of  such  city  or  village  and 
to  constitute  a  part  of  the  contingent  or  general  fund  thereof. 

§  70.  Price  of  gas. —  In  any  city  in  this  state  having  a  popu- 
lation of  eight  hundred  thousand  or  over,  no  corporation  or  per- 
son shall  charge  for  illuminating  gas  a  sum  to  exceed  one  dollar 
and  twenty-five  cents  per  thousand  feet,  and  such  gas  shall  have 
an  illuminating  power  of  not  less  than  twenty  sperm  candles,  of 
six  to  the  pound,  and  burning  at  the  rate  of  one  hundred  and 
twenty  grains  of  spermaceti  per  hour,  tested  at  a  distance  of  not 
less  than  one  mile  from  the  place  of  manufacture,  by  a  burner 
consuming  five  cubic  feet  of  gas  per  hour,  and  shall  comply  with 
the  standard  of  purity  now  or  hereafter  established  by  law; 
but  in  any  district  or  ward  of  any  city  containing  over  one  mil- 
lion inhabitants,  which  district  or  ward  is  separated  from  the 
main  portion  thereof  by  a  stream  or  other  natural  boundary, 
any  gas-light  corporation  may  charge  a  price  not  to  exceed  one 
dollar  and  sixty  cents  per  thousand  cubic  feet,  but  such  corpora- 
tion shall  not  charge  a  greater  price  In  the  city  where  Its  main 
works  shall  be  situated  than  In  such  district  or  ward. 

[Rates  of  Queen  City  Gas-Light  Co.  of  Buffalo,  L.  18d3,  ch.  556.1 

ARTICLE  Vn. 

Watbr-wokks  Cobpobatiovs. 

Section  80.  Incon)oratlon. 

81.  [Must  supply  water;  village  trustees  may  contract  for  same; 

'  tax  therefor.] 

82.  Powera 

83.  Survey  and  map. 

84.  Condemnation  of  real  property. 

85.  Corporation    may    contract    with    other   towns    or   villages; 

amended  certificate. 
[Thu8  am.  by  L.  1894,  eh.  280.    See  Stat.  CoMt.  L.,  §  84,  ante,  p.  110.] 
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§  80.  Incorporation.* —  Seven  or  more  persons  may  become  a 
corporation  for  the  purpose  of  supplying  water  to  any  of  the 
cities,  towns  or  villages  and  the  inhabitants  thereof  in  this 
state,  by  executing,  acknowledging  and  filing  a  certificate  stating 
the  name  of  the  corporation,  the  amount  of  its  capital  stock,  the 
number  of  shares  into  which  it  is  to  be  divided,  the  location  of 
its  principal  office,  the  number  of  its  directors,  not  less  than 
seven,  the  names  and  places  of  residence  of  the  directors  for  the 
first  year,  the  name  of  the  cities,  towns  and  villages  which  ft  Is 
proposed  to  supply  with  water;  that  the  permit  of  the  authorities 
of  such  cities,  towns  and  villages  herein  required  has  been 
granted;  the  post-office  address  of  each  subscriber,  and  the  num- 
ber of  shares  he  agrees  to  take  in  such  corporation,  the  aggregate 
of  which  shall  be  at  least  one-tenth  of  the  capital  stock,  and  ten 
per  centum  of  which  shall  be  paid  in  cash  to  the  directors.  At 
the  time  of  filing  there  shall  be  annexed  to  the  certificate  and  as 
a  part  thereof,  a  permit,  signed  and  acknowledged  by  a  majority 
of  the  board  of  trustees  of  the  village,  in  case  an  incorporated 
village  Is  to  be  supplied  with  water,  and  in  case  a  town,  or  any 
part  thereof,  not  within  an  incorporated  village,  is  to  be  so 
supplied,  by  the  supervisor,  justice  of  the  peace,  town  clerk  and 
highway  commissioners  thereof  or  a  majority  of  them,  and  in 
case  a  city  is  to  bctsupplied  with  water  by  the  board  of  water 
commissioners  of  said  city,  or  by  such  other  board  or  set  of 
officials  as  perform  the  duties  of  w'ater  commissioners  and  have 
charge  of  the  water  supply  for  said  city,  authorizing  the  forma- 
tion of  such  corporation  for  the  purpose  of  supplying  such  city, 
village  or  town  with  water,  and  an  affidavit  of  at  least  three  of 
the  directors  that  the  amount  of  capital  stock  herein  required 
has  been  subscribed  and  paid  in  cash.  [Thus  am.  by  L.  1892, 
cIL  617.] 

[Highway  commissioners  of  town  may  grant  permission  to  lay  water 
pipes  in  town  highway,  High.  L.,  |  14.] 

§  81.  Every  such  corporation  shall  supply  the  authorities  or 
any  of  the  inhabitants  of  any  citj',  town  or  village  through  which 
the  conduits  or  mains  of  such  corporations  may  pass,  or  wherein 
such  corporations  may  have  organized,  with  pure  and  whole- 
some water  at  reasonable  rates  and  cost,  and  the  town  board  of 
nny  town,  and  the  board  of  trustees  of  any  Incorporated  village, 
and  the  water  commissioners,  or  other  board  or  officials  per- 

•For tnooiporatton  prooediire  geiMraSy,  see  note^to But.  Ckii^ 
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jforming  the  duties  of  water  commissionerB,  and  haying  charge 
of  the  water  supplies  of  any  city  of  this  state,  shall  have  the 
power  to  contract  in  the  name  and  behalf  of  the  municipal  cor- 
poration of  which  they  are  officers,  for  the  term  of  one  year  or 
more,  for  the  delivery  by  such  company  to  the  town,  village  or 
city,  of  water,  through  hydrants  or  otherwise,  for  the  extinguish- 
ment of  fires,  and  for  sanitary  and  other  public  purposes;  and 
the  amount  of  such  contract  agreed  to  be  paid  shall  be  annu- 
ally raised  as  a  part  of  the  expenses  of  such  town,  village  or 
city,  and  shall  be  levied,  assessed  and  collected  in  the  same 
manner  as  other  expenses  of  the  town,  village  or  city  are  raised,, 
and  when  collected  shall  be  kept  separate  from  other  funds  of 
the  town,  village  or  city,  and  be  paid  over  to  such  corporation- 
by  the  supervisor  of  the  town,  such  trustees  or  city  officials,, 
according  to  the  terms  and  conditions  of  any  such -contract;  and 
any  such  contract  entered  into  by  any  town  board,  or  by  the. 
board  of  trustees  of  any  village,  or  by  water  commissioners,  or 
ether  board  performing  the  duties  of  water  commissioners,  and 
haying  charge  of  the  water  .supply  of  any  city,  shall  be  valid, 
^d  binding  upon  such  town,  village  or  city,  but  no  such  con- 
tract shall  be  made  for  a  longer  period  than  teij  years,  nor  for 
a  sum  exceeding,,  ia  the  aggregate,  two. and  one-half  mills  for 
every  dollar  of  the  taxable  property  of  such- town,  .village  or. 
city,  per  annum,  except  upon  a, petition  of  a-  majority  oif  the 
taxable  inhabitants  of  any  such, town,  village  or  city,  or  portion 
thereof  which  it  is  proposed  to  supply  with  pure  and  wholesome 
water,  unless  a  resolution  authorizing  the  pame  has  been  sub- 
mitted to  a  vote  of  the  electors  of  the  town,  village  or  city,  in 
the  manner  provided  by  the  town  law,  village  law  or  city 
charter,  and  approved  by  a  majority  of  the  voters  entitled  to 
vote,  and  voting  on  such  question  at  any  annual  election  or 
special  election  duly  called;  and  any  town  board  or  b6ard  of 
trustees,  or  board  of  water  commissioners,  or  other  city  officials, 
when  so  authorized,  may  make  such  contract  for  a  term  not 
€?xceedihg  thirty  years,  and  the  amount  of  such  contract  shall 
be  paid  ih  semi-annual  installments;  provided  that  in  towiis 
T^here  there  shall  be  at  the  time  of  making  any  i^ch  contract, 
an  incorporated  village,  constituting  a  part,  only  of  such  town, 
Ao  tax  shall  be  assessed,  lievied  or*  collected  upon  propiMrty- 
Trtthih  the  limits  of  such  village;  tot'  such  |)TirP'0se,  ereept-  in 
pnpsuaiice  of  an  agreemient  with  the  bdard  of  trnsteefl  of  sdch: 
viirage;  and  In  imy  town  where  It  ia  proposed  to  ati5ply~with 
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water  only  a  portion  of  such  town,  or  the  inhabitants  of  a  por- 
tion of  the  town  (such  portion  not  being  an  incorporated  village), 
the  town  board  may  contract,  as  hereinbefore  prescribed,  for  a 
supply  of  water  astaforesaid  for  such  portion  of  the  town,  or 
for  the  inhabitants  of  such  portion,  and  the  whole  town  shall 
be  bound  by  such  contract  when  duly  made;  but  the  entire 
annual  rental  or  expense,  or  such  portion  thereof  as  they  may 
deem  just,  may  be  directed  by  said  town  board  to  be  assessed 
and  levied  upon,  and  collected  from  the  taxable  property  of  that 
portion  of  the  town  which  will  be  benefited  by  such  supply  of 
water;  provided  always  that  such  expense  shall  in  no  case  ex- 
ceed per  year  three  mills  upon  each  dollar  of  the  taxaBIe  prop- 
erty of  that  portion  of  the  town.  [Thus  am.  by  L.  1892,  ch.  617; 
L.  1893,  ch.  549;  L.  1894,  ch.  230.] 

§  82.  Powers  —  Every  such  corporation  shall  have  the  fol- 
lowing, additional  powers: 

1.  To  lay  and  maintain  their  pipes  and  hydrants  for  deliver- 
ing' and  distributing  water  in  any  street,  highway  or  public 
•place  of  any  city,  town  or  village  in  which  it  has  obtained  the 
permit  required  by  section  eighty  of  this  article. 

2.  To  lay  their  water  pipes  in  any  streets  or  avenues  or  public 
places  of  an  adjoining  city,  town  or  village,  to  the  city,  town  or 
village  where  such  permit  has  been  obtained. 

3.  To  cause  such  examinations  and  surveys  for  its  proposed 
water-works  to  be  made  as  may  be  necessary  to  determine  the 
proper  location  thereof,  and  for  such  purpose  by  its  officers, 
agents  or  servants  to  enter  upon  any  lands  or  waters  in  the  city, 
town  or  village  where  organized,  or  in  any  adjoining  city,  town 
or  village  for  the  purpose  of  making  such  examinations  or  sur- 
veys, subject  to  liability  for  all  damages  done.  [Thus  am.  by 
L.  1892,  ch.  617.] 

§  83.  Survey  and  map. —  Before  entering  upon,  taking  or 
using  any  land,  for  the  purposes  of  its  Incorporation  such  cor- 
poration shall  cause  a  survey  and  map  to  be  made  of  the  lands 
intended  to  be  taken  or  entered  upon,  by  and  on  which  the  land 
of  each  owner  or  occupant  shall  be  designated,  which  map  shall 
be  signed  by  the  president  and  secretary,  and  filed  in  office  of 
the  county  clerk  of  the  county  in  which  such  lands  are  situated. 

§  84.  Condemnation  of  real  property. —  Any  corporation 
organized  under  this  article,  shall  have  the  right  to  acquire  real 
estate,  or  any  interest  therein  necessary  for  the  purposes  of  its 
171 


Digitized  by 


Google 


1362    THE  TRANSPORTATION  CORPORATIONS  LAW, 

§  85.  Ch.  40,  G.  L.  L.  ItUO,  ch.  666. 

incorporation,  and  the  right  to  lay,  relay,  repair  and  maintain 
conduits  and  water  pipes  with  connections  and  fixtures,  in, 
through  or  over  the  lands  of  others;  the  right  to  intercept  and 
divert  the  flow  of  waters  from  the  lands  of  riparian  owners,  and 
from  persons  owning  or  interested  in  any  waters,  and  the  right 
to  prevent  the  flow  of  drainage  of  noxious  or  impure  matters 
from  the  lands  of  others  into  its  reservoirs  or  sources  of  supply. 
If  any  such  corporation,  which  has  made  a  contract  with  any 
city,  town  or  village  or  with  any  of  the  inhabitants  thereof  for 
the  supply  of  pure  and  wholesome  water  as  authorized  by  sec- 
tion eighty-one  of  this  article,  shall  be  unable  to  agree  upon  the 
terms  of  purchase  of  any  such  property  or  rights,  it  may  acquire 
the  same  by  condemnation.  But  no  such  corporation  shall  have 
power  to  take  or  use  water  from  any  of  the  canals  of  this  state, 
or  any  canal  reservoirs  as  feeders,  or  any  streams  which  have 
been  taken  by  the  state  for  the  purpose  of  supplying  the  canals 
with  water.  [Thus  am.  hy  Z.  1892,  ch.  617,  (md  hy  L.  1894, 
ch.  230.] 

[Condemnation  procedure,  Civil  Code,  §§  3357,  ff.] 

§  85.  Corporation  may  contract  with  other  cities,  towns  or 
villages;  amended  certificate  — When  any  such  corporation  has 
entered  into  a  contract  with  the  authorities  of  any  city,  town 
or  village  not  mentioned  in  its  certificate  of  incorporation,  but 
situated  in  the  same  county  as  the  city,  towns  or  villages  men- 
tioned therein  or  an  adjoining  county,  to  supply  it  with  pure 
and  wholesome  water,  it  may  file  an  amended  certificate,  stating 
the  name  of  such  other  city,  town  or  village  to  be  so  supplied 
with  water,  and  it  may  thereupon  supply  any  such  city,  town 
or  village  with  water  in  the  same  manner  and  with  the  same 
rights  and  subject  to  the  same  requirements  as  if  it  had  been 
named  in  the  original  certificate  of  incorporation.  [Thus  am, 
hy  L.  1892,  ch.  617.] 

ARTICLE  Vni. 

TbLVGBAPH  AlfTD  TELEPHONE  CoBPOBATIOKS. 

Section  100.  Incorporation. 

101.  Extension  of  lines. 

102.  Construction  of  lines. 

103.  Transmission  of  dispatches. 

104.  Consolidation  of  corporations. 

105.  Special  policemen. 
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Section  100.  Incorporation.* —  Seven  or  more  persons  may 
become  a  corporation  for  the  purpose  of  constructing,  owning, 
using  and  maintaining  a  line  or  lines  of  electric  telegraph  or 
telephone,  wholly  within  or  partly  beyond  the  limits  of  this 
state,  or  for  the  purpose  of  owning  any  interest  in  any  such 
line  or  lines,  or  any  grants  therefor  by  executing,  acknowledging 
and  filing  a  certificate,  stating  the  name  of  the  corporation; 
its  general  route  and  the  points  to  be  connected;  its  capital 
stock;  the  number  of  shares  into  which  it  is  to  be  divided;  the 
term  of  its  existence;  the  number  of  its  directors  not  less  than 
seven;  the  names  and  residence  of  the  directors  for  the  first 
year,  and  the  post-office  address  of  the  subscribers  and  the 
number  of  shares  which  each  agrees  to  take  in  such  corporation. 

§  101.  Extension  of  lines. — Any  such  corporation  may  con- 
struct, own,  use  and  maintain  any  line  of  electric  telegraph 
or  telephone,  not  described  in  its  original  certificate  of  incor- 
poration, whether  wholly  within  or  wholly  or  partly  beyond 
the  limits  of  this  state,  and  may  join  with  any  other  corpora- 
tion in  constructing,  leasing,  owning,  using  and  maintaining 
such  line,  or  hold  or  own  any  interest  therein,  or  become  lessees 
thereof,  upon  filing  in  the  same  manner  as  the  original  cer- 
tificate is  required  to  be  filed  an  amended  certificate,  executed 
and  acknowledged  by  at  least  two-thirds  of  the  directors  of 
such  corporation,  describing  the  general  route  of  such  line  or 
lines,  and  designating  the  extreme  points  connected  thereby, 
and  upon  procuring  the  written  consent  of  the  persons  owning 
at  least  two-thirds  of  the  capital  stock  of  such  corporation,  and 
such  amended  certificate  shall  not  be  filed  until  there  is  indorsed 
thereon  or  annexed  thereto  an  affidavit  made  by  at  least  three 
of  the  directors  of  the  corporation  that  such  consent  has  been 
obtained,  which  affidavit  shall  be  filed  with  and  be  a  part  of 
such  certificate. 

§  102.  Construction  of  lines— Such  corporation  may  erect, 
construct  and  maintain  the  necessary  fixtures  for  its  lines  upon, 
over  or  under  any  of  the  public  roads,  streets  and  highways; 
and  through,  across  or  under  any  of  the  waters  within  the 
limits  of  this  state,  and  upon,  through  or  over  any  other  land, 
subject  to  the  right  of  the  owners  thereof  to  full  compensation 
for  the  same.  If  any  such  corporation  can  not  agree  with  such 
owner  or  owners  upon  the  compensation  to  be  paid  therefor, 

•  For  Incorporation  procedure  generally,  see  note  to  Bus.  Corp.  L.,  J  9. 
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such  compensation  shall  be  ascertained  in  the  manner  provided 
in  the  condemnation  law.* 

§  103.  Transmission  of  despatches. f —  Every  such  corpora- 
tion shall  receive  despatches  from  and  for  other  telegraph  or 
telephone  lines  or  corporations,  and  from  and  for  any  indi- 
vidual, and  on  payment  of  the  usual  charges  by  individuals  for 
transmitting  despatches  as  established  by  the  rules  and  regu- 
lations of  such  corporation,  transmit  the  same  with  impartiality 
and  good  faith  and  in  the  order  in  which  they  are  received, 
and  if  it  neglects  or  refuses  so  to  do,  it  shall  pay  one  hundred 
dollars  for  every  such  refusal  or  neglect  to  the  person  or  persons 
sending  or  desiring  to  send  any  such  despatch  and  entitled 
to  have  the  same  so  transmitted,  but  arrangements  may  be 
made  with  the  proprietors  or  publishers  of  newspapers  for  the 
transmission  for  publication  of  intelligence  of  general  and  pub- 
lic interest  out  of  its  regular  order. 

§  104.  Consolidation  of  corporations.  —  Any  corporation 
organized  under  this  article  may  lease,  sell  or  convey  its  prop- 
erty, rights,  privileges  and  franchises,  or  any  interest  therein, 
or  any  part  thereof  to  any  telegraph  or  telephone  corporation 
organized  under  or  created  by  the  laws  of  this  or  any  other 
state,  and  may  acquire  by  purchase,  lease  or  conveyance  the 
property  rights,  privileges  and  franchises,  or  any  interest 
therein  or  part  thereof  of  any  such  corporation,  and  may  make 
payments  therefor  in  its  own  stock,  money  or  property,  or  re- 
ceive payment  therefor  in  the  stock,  money  or  property  of  the 
corporation  to  which  the  same  may  be  so  sold,  leased  or  con- 
veyed, but  no  such  lease,  sale,  purchase  or  conveyance  shall  be 
valid  until  it  shall  have  been  ratified  and  approved  by  a  three- 
fifths  vote  of  its  board  of  directors  or  trustees,  and  by  the  vote 
or  written  consent  of  stockholders  owning  at  least  three-fifths 
of  the  capital  stock  given  at  a  meeting  of  all  the  stockholders 
duly  called  for  that  purpose. 

§  105.  Special  policemen. —  The  police  department  or  board 
of  police  of  any  city  may,  in  addition  to  the  police  force  now 
authorized  by  law,  appoint  a  number  of  persons,  not  exceed- 
ing two  hundred,  who  may  be  designated  by  any  corporation 
operating  a  system  of  signaling  by  telegraph  to  a  central  oflflce 
for  police  assistance,  to  act  as  special  patrolmen  in  connection 
with  such  telegraphic  system.  And  the  person  so  appointed 
shall,  in  and  about  such  service,  have  all  the  powers  possessed 

•  Condemnation  Law  is  Civil  Code,  ^  8337,  ff  t  Free  use  by  police,  L.  I'W,  ch.  417. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1365 

L.  1890,  ch.  560.  Ch.  40,  G.  L.  §105. 

by  the  members  of  the  regular  force,  except  as  may  be  limited 
by  and  subject  to  the  supervision  and  control  of  the  police 
department  or  board  of  police  of  such  city.  No  person  shall  be 
appointed  such  special  policeman  who  does  not  possess  the 
qualifications  required  by  such  police  department  or  board  of 
police  for  such  special  service;  and  persons  so  appointed  shall 
be  subject,  in  case  of  emergency,  to  do  duty  as  part  of  the 
regular  police  force  of  the  city.  The  police  department  or  board 
of  police  shall  have  power  to  revoke  any  such  appointment  at 
any  time,  and  every  person  appointed  shall  wear  a  badge  and 
uniform,  to  be  furnished  by  such  corporation  and  approved 
by  the  police  department  or  board  of  police,  such  uniform  shall 
be  designated  at  the  time  of  the  first  appointment  and  shall 
be  the  permanent  uniform  to  be  worn  by  such  special  police, 
and  the  pay  of  such  special  patrolmen  and  all  expenses  con- 
nected with  their  service  shall  be  wholly  paid  by  such  cor- 
poration, and  no  expense  or  liability  shall  at  any  time  be 
incurred  or  paid  by  the  police  department  or  board  of  police 
of  any  city,  for  or  by  reason  of  the  services  of  such  persons 
so  appointed. 

ABTIOLE  IX. 

TUBNPIKB,  PULTSTK-BOAD  AOT)  BbIDQB  OoBPOBATIOKS. 

Section  120.  Incorporation. 

121.  Restriction  upon  location  of  road. 

122.  Agreement  for  use  of  higliway. 

123.  Application  to  board  of  supervisors. 

124.  Commissioners  to*  Ey  out  road. 

125.  Possession  of  and  title  to  real  estateit 

126.  Use  of  tompike  road  by  plankroad* 

127.  Width  and  construction  of  road. 

128.  Construction  of  bridges;  obstruction  of  rafts  prohibited. 

129.  Certificate  of  completion  of  road  or  bridge. 

130.  Gates,  rates  of  toll;  and  exemption. 

131.  Toll   gatherers. 

132.  Tenalty  for  running  a  gate. 

133.  I^ocation  of  gates  and  change  thereof. 

134.  Inspectors,  their  powers  and  duties. 

135.  Change  of  routes  extensions  and  branches. 

136.  Milestones,  guide-posts  and  hoist-gates. 

137.  Location  of  office  of  corporation. 

138.  Consolidation  of  corporations,  sale  of  franchise.  . 

139.  Surrender  of  road. 

140.  Taxation  and  exemption. 
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Section  141.  ikaaling'  logs  and  timber. 

142.  Encroachment  of  fences. 

143.  Penalty  for  fast  driving  over  bridges. 

144.  Acts  of  directors  prohibited. 

145.  Actions  for  penalties. 

146.  Proof  of  incorporation. 

147.  When  stoddiolders,  to  be  directors. 

148.  Dissolution  of  corporation,  road  to  be  a  highway. 

149.  Town  must  pay  for  lands  not  originally  a  highway. 

150.  Highway  labor  upon  line  of  plank-road  or  turnpike. 

151.  Extension  of  c<»i;K>rate  exiabeDce. 

Section  120.  Incorporation.^ —  Five  or  more  persons  may  be- 
come a  corporation  for  the  purpose  of  constructing,  maintain- 
ing and  owning  a  turnpike,  plank-road  or  a  bridge,  or  cause- 
way across  any  stream  or  channel  of  water,  or  adjoining  bay, 
swamp,  marsh,  or  water  to  form  in  connection  with  such  bridge 
or  causeway  a  continuous  roadway  across  the  same,  by  signing, 
acknowledging  and  filing  a  certificate  containing  the  name  of 
the  corporation,  its  duration,  not  exceeding  fifty  years,  the 
amount  and  number  of  shares  of  its  capital  stock,  the  number 
of  its  directors,  and  their  names  and  post-office  address  for  the 
first  year,  the  termini  of  the  proposed  road,  its  length,  and 
each  town,  city  or  village  into  or  through  which  it  is  to  pass, 
or  of  a  bridge,  the  location  and  plan  thereof,  and  the  post-office 
address  of  each  subscriber,  and  the  number  of  shares  of  stock 
which  he  agrees  to  take,  the  aggregate  of  which  subscriptions 
shall  not  be  less  than  five  hundred  dollars  for  every  mile  of 
road,  or  if  a  bridge  corporation  not  less  than  one-fourth  of  the 
amount  of  the  capital  stock,  and  five  per  cent  of  which  must 
be  actually  paid  in  ca.sh.  There  shall  be  indorsed  on  and  annexed 
to  the  certificate  and  made  a  part  thereof  the  affidavit  of  at 
least  three  of  the  directors  named  therein,  that  the  required 
amount  of  capital  stock  has  been  subscribed  and  the  prescribed 
percentage  paid  in  cash. 

§  121.  Restrictions  upon  location  of  road.  —  No  such  road 
shall  be  laid  out  through  any  orchard  of  the  growth  of  four 
years  or  more  to  the  injury  or  destruction  of  fruit  trees,  or 
through  any  garden  cultivated  for  four  years  or  more  before 
the  laying  out  of  the  road,  or  through  any  dwelling-house  or 
building  connected  therewith,  or  any  yards  or  inclosures  neces- 
sary for  its  use  or  enjoyment  without  the  consent  of  the  owner 

•  Incorporation  procedure  generally,  see  note  to  Bus.  CJorp.  L.,  {  9. 
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thereof,  nor  shall  any  such  corporation  bridge  any  stream  in 
any  manner  that  will  prevent  or  endanger  the  •passage  of  any 
raft  of  twenty-five  feet  in  width,  or  where  the  same  is  navigable 
by  vessels  or  steamboats. 

§  122.  Agreement  for  use  of  highways.  —  The  supervisor 
and  commissioner  of  highways,  or  a  majority  if  there  be  more 
than  one  of  any  town,  may  agree  in  writing  with  any  such 
corporation  for  the  use  of  any  part  of  a  public  highway  therein 
required  for  the  construction  of  any  such  road,  and  the  com- 
pensation to  be  paid  by  the  corporation  for  taking  and  using 
such  highway  for  such  purpose  on  first  obtaining  consent  of  at 
least  two-thirds  of  all  the  owners  of  land  bounded  on  or  along 
such  highway,  which  agreement  shall  be  filed  and  recorded  in 
the  town  clerk's  office  of  the  town.  If  such  agreement  can  not 
be  made  the  corporation  may  acquire  the  right  to  take  such 
highway  for  such  purpose  by  condemnation.*  The  compensa- 
tion therefor  shall  be  paid  to  the  commissioners  of  highways, 
to  be  expended  by  fEem  inlniproving  the  highways  of  the  town. 

§  123.  Application  to  board  of  supenrisors.t— If  the  lands 
necessary  for  the  construction  of  the  road  or  bridge  of  any 
such  corporation  in  any  county  have  not  been  procured  by  gift 
or  purchase,  and  the  right  to  take  and  use  any  part  of  any 
highway  therein  required  by  such  corporation  shall  not  have 
been  procured  by  agreement  with  the  supervisor  and  commis- 
sioners of  highways  of  the  town  in  which  such  highway  is 
situated,  the  corporation  may  make  application  to  the  board 
of  supervisors  of  each  county  in  which  such  bridge  or  road,  or 
any  part  thereof,  is  to  be  located,  for  authority  to  build,  lay  out 
and  construct  the  same,  and  take  the  necessary  real  estate  for 
such  purpose.  Notice  of  the  application  shall  be  published  in 
at  least  one  public  newspaper  in  each  county  for  six  successive 
weeks,  specifying  the  time  and  place  where  it  will  be  made,  the 
location,  length  and  breadth  of  any  such  bridge,  and  the  length 
and  route  of  any  such  proposed  road,  its  character,  and  each 
town,  city  and  village  in  or  through  which  it  is  to  be  constructed. 
The  application  may  be  made  at  any  annual  or  special  meeting 
of  the  board,  and  if  the  corporation  desires  a  special  meeting 
therefor  any  three  members  of  the  board  may  fix  a  time  when 
the  same  shall  be  held,  and  notice  thereof  shall  be  served  upon 
each  of  the  other  supervisors  by  delivering  the  same  to  him 

*  Ck>iidemiiation  procedure,  Ciyil  Ckxle,  H  OSWy  ff.    t  To  like  effect,  Co  L  ,  {  82,  ante,  p  6'5. 
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personally  or  leaving  it  at  his  place  of  residence  at  least  twenty 
days  before  the  minutes,*  and  the  expenses  of  the  special  meet* 
ing  and  of  notifying  the  members  of  the  board  thereof  shall  be 
paid  by  the  corporation.  All  persons  interested  therein  or  own- 
ing real  estate  in  any  of  the  towns  through  which  it  is  proposed 
to  construct  the  road  may  appear  and  be  heard  upon  the  hearing 
of  the  application.  The  board  may  take  testimony  in  respect 
thereto,  or  authorize  it  to  be  taken  by  a  committee  of  the  board 
and  may  adjourn  the  hearing  from  time  to  time.  After  hearing 
the  application  the  board  may,  by  an  order  entered  in  its 
meetings,*  authorize  the  corporation  to  construct  such  bridge  or 
road  and  to  take  the  real  estate  necessary  for  that  purpose,  and 
a  copy  of  the  order  certified  by  the  clerk  of  the  board  shall  be 
recorded  by  the  corporation  in  the  oflSce  of  the  clerk  of  the 
county  in  .which  such  bridge  or  road  or  any  part  thereof  is  to 
be  located  before  any  act  shall  be  done  under  it. 

§  124.  Commissioners  to  lay  out  road. —  If  the  application 
for  the  construction  of  any  such  road  Is  granted,  the  board  shall 
appoint  three  disinterested  persons,  not  owners  of  real  estate  in 
any  town,  through  which  the  road  is  to  be  constructed  or  in  any 
adjoining  town,  commissioners  to  lay  out  the  road.  They  shall 
take  the  constitutional  oath  of  oflQce,  and  without  unnecessary 
delay  lay  out  the  route  of  such  road  in  such  manner  as  in  their 
opinion  will  best  promote  the  public  interests;  they  shall  hear 
all  persons  interested  who  shall  apply  to  be  heard  and  may  take 
testimony  in  relation  thereto,  and  shall  cause  an  accurate  survey 
and  description  of  the  road  and  the  necessary  buildings  and 
gates,  signed  and  acknowledged  by  them  to  be  recorded  in  the 
clerk's  office  of  the  county.  If  the  road  is  situated  in  more  than 
one  county,  such  survey  and  description  shall  be  separate  as  to 
that  portion  in  each  county  and  filed  in  the  office  of  the  clerk 
of  the  county  in*  which  it  relates.  The  corporation  shall  pay 
each  commissioner  three  dollars  for  every  day  spent  by  him  in 
the  performance  of  his  duties  and  his  necessary  expenses. 

§  125.  Possession  of  and  title  to  real  estate.— The  route 
so  laid  out  and  surveyed  by  the  commissioners  shall  be  the  route 
of  the  road,  and  the  corporation  may  enter  upon,  take  and  hold 
for  the  purposes  of  its  incorporation,  the  lands  described  in  such 
survey  as  necessary  for  the  construction  of  its  road,  and  requisite 
buildinsrs  and  gates.    If  for  any  cause  the  owner  of  any  of  such 

*  So  in  the  original. 
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lands  shall  be  incapable  of  selling  the  same  or  his  name  or  resi- 
dence can  not,  with  reasonable  diligence  be  ascertained  or  the 
corporation  is  unable  to  agree  with  the  owner  for  the  purchase 
thereof  it  may  acquire  title  thereto  by  condemnation. 

§  126.  Use  cf  turnpike  road  by  plank-road. —  No  plank-road 
shall  be  made  on  the  roadway  of  any  turnpike  corporation  with- 
out its  consent,  except  for  the  purpose  of  crossing  the  same. 
Any  plank-road  corporation  may  contract  with  any  connecting 
turnpike  corporation  for  the  purchase  of  its  roadway  or  a  part 
thereof,  or  of  its  stock,  on  such  terms  as  may  be  mutually  agreed 
upon,  and  such  stock,  if  purchased,  shall  be  held  by  the  plank-, 
road  corporation  for  the  benefit  of  its  stockholders  in  proportion 
to  the  amount  of  stock  held  by  each,  and  a  transfer  of  stock  in 
the  plank-road  corporation  shall  carry  with  it  its  proportional 
amount  of  the  turnpike  stock,  and  entitle  the  holder  thereof  to 
his  share  of  the  dividends  derived  therefrom.  After  the  pur- 
chase of  the  whole  of  the  stock  of  any  such  turnpike  corporation 
by  such  plank-road  corporation  the  directors  of  the  plank-road 
corporation  shall  be  the  directors  of  the  turnpike  corporation, 
and  shall  manage  its  affairs  and  render  an  account  of  the  same 
annually  to  the  stockholders  of  the  plank-road  corporation.  If 
the  plank-road  corporation  is  dissolved,  Its  stockholders  at  the 
time  of  dissolution  shall  be  the  stockholders  of  the  turnpike 
corporation  in  proportion  to  the  amount  of  stock  held  by  each, 
and  the  stock  of  the  turnpike  corporation  shall  thereafter  be 
deemed  to  be  divided  into  shares  equal  in  number  to  the  shares 
of  stock  of  the  late  plank-road  corporation,  and  scrip  therefor 
shall  be  issued  accordingly  to  each  of  the  last  stockholders  of 
the  plank-road  corporation,  and  the  of38cers  of  the  turnpike  cor- 
poration shall  be  the  same  in  number  as  provided  for  in  its 
charter  or  certificate  of  incorporation,  and  shall  be  chosen  by 
such  former  stockholders  of  the  plank-road  corporation  or  their 
assigns.  A  corporation  owning  a  turnpike  road  on  or  adjoining 
which  a  plank-road  shall  have  been  constructed  may  abandcn 
that  portion  of  its  road  on  or  adjoining  the  route  of  which  a 
plank-road  is  actually  constructed  and  used. 

§  127.  Width  and  construction  of  road. —  Every  such  plank- 
road  shall  be  so  constructed  as  to  make,  secure  and  maintain 
a  smooth  and  permanent  road,  the  track  of  which  shall  be 
made  of  timber,  plank  or  other  hard  material  forming  a  hard 
and  even  surface,  and  every  such  turnpike  road  shall  be  bedded 
172 
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with  stone,  gravel  or  such  other  material  as  may  be  found 
on  the  line  thereof,  and  faced  with  broken  stone  or  gravel, 
forming  a  hard  and  even  surface  with  good  and  sufficient  ditches 
on  each  side  wherever  practicable,  and  all  such  roads*  shall  be 
laid  out  at  least  four  rods  wide  and  the  arch  or  bed  at  least 
eighteen  feet  wide,  and  shall  be  so  constructed  as  to  permit 
carriages  and  other  vehicles  conveniently  to  pass  each  other, 
and  to  pass  on  and  off  such  road  where  intersected  with  other 
roads.  Any  corporation  which  shall  have  once  laid  its  road 
with  plank  may  relay  the  same,  or  any  part  thereof,  with 
.  broken  stone,  gravel,  shells  or  other  hard  materials,  iforming  a 
good  and  substantial  road.  Any  plank-road  or  turnpike  cor- 
poration may  lay  iron  rails  on  its  road  suitable  for  the  use  of 
wagons  and  vehicles  drawn  by  horses  or  animals  over  its  road, 
but  no  other  motive  power  shall  be  used  thereon.' 

§  128.  Construction  of  bridges;  obstruction  of  rafts  pro- 
hibited. —  Every  bridge  constructed  by  any  such  corporation 
shall  be  built  with  a  good  and  substantial  railing  or  siding  at 
least  four  and  one-half  feet  high,  and  over  any  stream  navigable 
by  rafts  the  corporation  shall  keep  the  channel  of  the  stream 
above  and  below  the  bridge  free  and  clear  from  all  deposits, 
formed  or  occasioned  by  the  erection  of  the  bridge,  which  shall 
in  any  wise  obstruct  the  navigation  thereof,  and  shall  be  liable 
to  all  persons  unreasonably  or  unnecessarily  delayed  or  hin- 
dered in  passing  the  same  for  all  damages  sustained  thereby. 
Nothing  in  this  act  shall  be  construed  to  authorize  the  bridging 
of  any  river  or  water-course  where  the  tide  ebbs  and  flows  or 
any  water  used  for  a  harbor,  or  any  lake,  river  or  water  which 
is  navigable  by  sail  vessels  or  steamboats,  nor  the  construction 
of  any  bridge  within  the  limits  prescribed  by  any  existing  law 
for  the  erection  or  maintenance  of  any  other  bridge.  [Thtis 
am.  by  Z.  1896,  ch.  722.] 

§  129.  Certificate  of  completion  of  road  or  bridge. — When 
any  such  corporation  shall  have  completed  its  bridge  or  road 
or  any  Ave  consecutive  miles  thereof,  it  may  apply  to  the  com- 
missioners of  highways  of  each  town  in  which  the  completed 
road  or  bridge  is  situated  to  inspect  the  same,  and  if  a  majority 
of  the  commissioners  are  satisfied  that  the  road  or  bridge  is 
made  and  completed  as  required  by  law  and  in  a  manner  safe 
and  convenient  for  the  public  use,  they  shall  make  a  certificate 
to  that  effect,  which  shall  be  filed  in  the  office  of  the  county 
clerk.  Each  commissioner  shall  be  paid  by  the  corporation  two 
dollars  per  day  for  his  services  and  necessary  expenses. 
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§  130.  Gates,  rates  of  toll ;  and  exemption.  —  Upon  filing 
such  certificate  such  corporation  may  erect  a  toll-gate  at  such 
bridge  or  one  or  more  toll-gates  upon  the  road  so  inspected, 
and  may  demand  and  receive  the  following  rates  of  toll,  a 
printed  list  of  which  shall  be  conspicuously  posted  at  or  over 
each  gate:  If  a  bridge  corporation,  such  sum  as  shall  be  from 
time  to  time  prescribed  by  the  board  of  supervisors  of  the 
county  or  counties  in  which  the  bridge  is  located.  If  a  turn- 
pike or  plank-road,  for  every  vehicle  drawn  by  one  animal,  one 
cent  per  mile,  and  one  cent  per  mile  for  each  additional  animal; 
for  every  vehicle  used  chiefly  for  carrying  passengers,  three 
cents  per  mile,  and  one  cent  per  mile  for  each  additional  animal; 
for  every  horse  rode,  led  or  driven,  three-quarters  of  a  cent 
per  mile;  for  every  score  of  sheep  or  swine,  one  and  one-half 
cents  per  mile,  and  for  every  score  of  neat  cattle,  two  cents  per 
mile.  When  diverging  roads  strike  any  plank-road  or  turnpike 
at  or  near  any  toll-gate,  the  board  of  supervisors  of  the  county 
may  direct  that  the  toll  charge  shall  commence  from  the  point 
of  such  divergence,  and  only  for  the  distance  traveled  on  such 
turnpike  or  plank-road,  but  fractions  of  cents  may  be  made 
units  of  cents  in  favor  of  the  plank-road  or  turnpike  ccwporation. 
The  corporation  may  from  time  to  time  commute,  but  not  for 
a  longer  period  than  one  year  at  any  one  time,  witb  any  person 
whose  place  of  abode  shall  adjoin  or  be  near  to  th^  road  for 
the  toll  payable  at  the  nearest  gate  on  each  side  thereof,  and 
the  commutation  may  be  renewed  from  year  to  year.  No  tolls 
shall  be  charged  or  collected  at  any  gate,  from  any  person  going 
to  or  from  public  worship,  a  funeral,  school,  town  meeting  or 
election  at  which  he  is  a  voter  to  cast  his  vote,  a  military 
parade  which  he  is  required  by  law  to  attend,  any  court  which 
he  shall  be  required  to  attend  as  a  juror  or  witness,  nor  when 
going  to  or  from  his  required  work  upon  any  public  highway, 
nor  w^hen  transporting  troops  in  the  actual  service  of  the 
United  States;  and  no  toll  from  persons  living  within  one-half 
mile  of  the  gate  by  the  most  usual  traveled  road  when  not 
engaged  in  the  transportation  of  other  persons  or  property  ex- 
cept that  persons  living  within  one  mile  of  the  gate,  by  the  most 
tisually  traveled  road,  in  an  incorporated  village  of  over  six 
thousand  inhabitants,  when  not  engaged  in  the  transportation 
of  the  persons  or  property  shall  be  exempt  from  the  payment 
of  toll.    [Thus  am.  by  Z.  1893,  ch.  638.]. 

[Board  .of  supervisors  may  reianilate  bridge  toUs,  and  charge  other  toUs 
on  appUcatdon  of  corporation,  Co.  I-.,  §§  62,  73,  ante,  pp.  615,  620.] 
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§131.  Toll  gatherers. — Every  such  corporation  may  appoint 
toll  gatherers  to  collect  toll  at  each  gate,  who  may  detain  and  pre- 
vent from  passing  through  the  gate,  any  person  riding,  leading  or 
driving  animals  or  vehicles,  subject  to  the  payment  of  toll,  until  the 
toll  is  paid,  but  if  he  shall  unreasonably  liiuder  or  delay  any  traveler 
or  passenger  liable  to  the  payment  of  toll,  or  shall  demand  or  re- 
ceive from  any  person  more  toll  than  he  is  authorized  by  law  to  col- 
lect, he  shall  forfeit  to  such  person  the  su!n  of  five  dollars  for  every 
offensd,  and  the  corporation  employing  him  shall  be  liable  for  the 
payment  thereof,  and  for  any  damages  sustained  by  any  person  for 
acts  done  or  omitted  to  be  done  by  him  in  his  capacity  of  toll 
gatherer,  if,  on  recovery  of  judgment  against  the  toll  gatherer  there- 
for, execution,  thereon  shall  be  returned  nulla  bona. 

g  132.  Penalty  for  running  a  gate.—  Any  person  who,  with  in- 
tent to  avoid  the  payment  of  toll,  shall  pass  any  gate,  without  pay- 
ing the  toll  required  by-law,  or  shall,  with  his  team,  carriage  or 
horse,  turn  out  of  a  turnpike  or  plank-road  and  pass  any  gate  thereon 
on  ground  adjacent  thereto,  shall  forfeit  for  each  offense  the  sum  of 
ten  dollars  to  the  corporation  injured. 

§  133.  Location  of  gates  and  change  thereof. — No  such  cor* 
poration  shall  erect  any  toll  gate,  house,  or  other  building  within 
ten  rods  of  the  front  of  any  dwelling  house,  bam  or  other  out  house, 
without  the  written  consent  of  the  owner,  and  the  county  judge  of 
the  county  in  which  the  same  is  located  shall,  on  application,  order 
imy  building  so  erected  to  be  removed,  and  if  a  majority  of  the  com- 
missioners  of  highways  of  any  town,  in  which  a  toll-gate  shall  be 
located,  or  in  an  adjoining  town,  shall  deem  the  location  of  any  gate 
tinjust  to  the  public  interests  by  reason  of  the  proximity  of  diverging 
ax)ad8  or  otherwise,  they  may,  on  fifteen  days'  written  notice  to  the 
president  or  secretary  of  the  corporation,  apply  to  the  county  cour- 
of  the  county  in  which  the  gate  is  located,  for  an  order  to  alter  or 
•change  its  location.  On  hearing  such  application,  and  viewing  the 
prem'ises,  if  deemed  necessary,  the  court  may  make  such  order  in  the 
matter  as  may  be  just  and  proper.  Either  party  may,  within  fifteen 
days  thereafter,  appeal  to  the  general  term  of  the  supreme  court  from 
finch  order,  on  giving  such  security  as  the  county  judge,  making  the 
order,  may  prescribe.  Upon  such  appeal  the  supreme  conrt,  on 
motion  of  cither  party  and  on  due  notice,  shall  appoint  three  disin- 
terested persons  who  are  not  residents  of  any  town  through  or  into 
which  such  road  shall  run,  or  to  or  from  which  it  is  the  principal 
thoroughfare,  or  any  adjoining  town,  as  referees  to  hear,  try  and  de- 
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tertnine  the  appeal.  Such  referees  shall  view  the  premised  and  the 
location  of  the  gate,  and  hear  the  parties  in  the  same  manner  as  on 
the  trial  of  an  issae  of  fact  by  a  referee  in  a  civil  action  in  the  su- 
preme court,  and  report  their  decision  thereon  and  the  reasons  there- 
for, and  the  evidence  taken  thereon  to  the  supreme  court,  and  such 
court  shall  review  the  report  and  render  judgment  thereon  as  justice 
and  equity  shall  require,  which  shall  be  final  and  conclusive.  The 
referees  shall  bo  entitled  to  the  same  fees  as  referees  in  civil  actions 
in  the  supreme  court,  to  be  paid  in  the  first  instance  by  the  party  in 
whoso  favor  their  report  or  decision  shall  be,  and  the  supreme  court 
shall  award  judgment  therefor,  with  such  costs  and  expenses  as  ifr 
may  deem  reasonable,  to  the  suecessfal  party  on  the  appeal,  which 
judgment  shall  be  entered  with  the  order  affirming  or  reversing  the 
order  appealed  from,  and  may  be  enforced  by  execution  as  a  judg- 
ment of  a  court  of  record.  If  the  order  of  the  county  court  is  not 
appealed  from,  it  may  be  enforced,  as  the  court  may  direct,  and  the 
court  may  allow  such  costs  as  may  be  deemed  just  and  equitable. 

§  m.  Inspectors  ;  their  powers  and  duties.  —  The  commis- 
sioners of  highways  of  the  several  towns  and  the  trustees  or  other 
officers  in  the  incorporated  cities  and  villages  of  the  state,  who  per- 
form the  duties  of  commissioners  of  highways  in  such  cities  and  vil- 
lages, shall  be  inspectors  of  plank-roads  and  turnpikes,  in  their 
respective  towns,  cities  and  villages.  They  shall  personally  inspect 
the  whole  of  such  turnpike  or  plank-road  as  lies  in  their  respective 
towns,  villages  or  cities,  at  least  once  in  each  month,  and  upon  writ- 
ten complaint  to  them,  or  any  of  them,  that  any  part  of  such  road  is 
ojit  of  repair  they  shall,  without  delay,  view  and  examine  the  part 
complained  of,  and  if  it  shall  be  found  to  be  out  of  repair,  or  in  con- 
dition not  to  be  conveniently  used  by  the  public,  they  shall  give 
written  notice  to  the  toll  gatherer  or  person  attending  the  gate  near- 
est the  place  out  of  repair  or  in  bad  condition  to  cause  the  same  to  bo 
put  in  good  condition  within  forty-eight  hours  from  the  service  of 
the  notice,  and  in  default  thereof  they  shall  order  the  toll-gates  upon 
such  road  to  bo  immediately  thrown  open  until  the  road  shall  be 
fully  repaired  to  the  satisfaction  of  the  inspector.  The  fees  of  the 
inspectors  for  such  services  shall  be  two  dollars  for  each  day  actually 
employed,  to  be  paid  by  the  corporation  or  person  whose  road  is  so 
inspected,  if  they  order  the  gates  to  be  thrown  open,  but  otherwise 
to  be  charged,  audited  and  paid  in  the  same  manner  as  other  fees  of 
commissioners  of  highways.  Any  party  aggrieved  by  the  order  of 
the  inspectors  may  appeal   therefrom  to   the  county  court  of  the 
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coantj  in  which  that  part  of  the  order  is  situated  within  twenty  days 
after  service  of  the  order  by  serving  a  notice  of  appeal  npou  one  of 
the  inspectors,  and  filing  a  copy  thereof  in  the  county  clerk's  office, 
and  the  appeal  may  be  brought  on  for  hearing  upon  a  notice  of  not 
less  than  five  days,  and  the  county  court  shall  always  be  open  to  hear 
the  same,  and  upon  hearing  the  proofs  and  all^ations  of  the  parties 
the  court  may  affirm,  reverse  or  modify  the  order.  If  the  order 
requires  the  gates  to  be  thrown  open,,  they  shall  remain  open  during 
the  pendency  of  the  appeal.  Any  inspector  who  shall  neglect  to 
perform  his  duties  as  snch  inspector  shall  forfeit  the  sum  of  twenty- 
five  dollars  for  each  offense.  Every  keeper  of  a  gate  ordered  to  be 
thrown  open  not  immediately  obeying  such  order,  or  not  keeping 
such  gate  open  until  a  certificate  permitting  it  to  be  closed  shall  be 
granted,  or  hindering  or  delaying  any  person  in  passing,  or  taking 
any  tolls  from  any  person  passing  such  gate  during  the  time  it  ought 
to  be  open,  shall  forfeit  to  the  party  aggrieved  the  sum  of  ten  doUara 
for  each  offense,  and  the  corporation  owning  the  road,  who  shall 
refuse  or  neglect  to  obey  the  requirements  of  any  such  notice  or 
order,  shall  forfeit  to  the  people  of  the  state  the  sum  of  two  hundred 
dollars  for  each  offense. 

§  135.  Change  of  route  ;  extension  and  branches. —  Any 
such  corporation  may,  with  the  written  consent  of  the  owners  of 
two  thirds  of  its  capital  stock  and  of  a  majority  of  the  commissioners 
of  highways  of  the  town  or  towns,  in  which  any  change  or  extension 
is  proposed  to  be  made,  construct  branches  to  its  main  line  or  extend 
the  same,  or  change  the  route  of  its  road  or  any  part  thereof,  and 
acquire  the  right  of  way  for  the  same  in  the  same  manner  as  for  ti^e 
original  or  main  line,  and  may,  by  any  of  its  officers,  agents  or  se^ 
vants,  enter  upon  lands  for  the  purpose  of  making  any  examination, 
survey  or  map,  doing  no  unnecessary  damage  ;  but  before  entering 
upon,  taking  or  using  such  lands,  the  corporation  shall  make  a  survey 
and  map  thereof,  designating  thereon  the  lands  of  each  owner  or 
occupant  intended  to  bo  taken  or  used,  which  shall  be  signed  and 
acknowledged  by  the  engineer  making  the  same  and  the  president  of 
the  corporation  and  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  land  is  situated. 

§  136.  Mile-stones,  guide-posts  and  hoist-gates.— A  mile- 
stone or  post  shall  be  erected  and  maintained  by  every  such  corpora- 
tion on  each  mile  of  its  road,  on  which  shall  be  fairly  and  legibly 
marked  or  inscribed  the  distance  of  such  stone  or  post  from  the 
place  of  commencement  of  the  road,  and  when  the  road  shall  corn- 
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mence  at  the  end  of  any  other  road  having  miie-stonea  or  posts  on 
which  the  distance  from  any  city  or  town  is  marked,  a  continuation  of 
that  distance  shall  in  like  manner  be  inscribed.  A  guide-post  shall 
also  be  erected  at  the  intersection  of  every  public  road  leading  into 
or  from  every  turnpike  or  plank-road,  on  which  shall  be  inscribed 
the  name  of  the  place  to  which  such  intersecting  road  leads  in  the 
direction  to  which  the  name  on  the  guide  post  shall  point.  No  plank- 
road  or  turnpike  corporation  shall  erect  or  put  up  any  hoist  gate  on 
its  road.  Any  person  who  shall  willfully  break,  cut  down,  deface  or 
injure  any  mile-stone,  post  or  gate  on  such  roadf  or  dig  up,  or  injure 
any  part  of  the  road,  or  anything  belonging  thereto,  shall  forfeit  to 
the  corporation  twenty-five  dollars  for  every  offense,  in  addition  to 
the  damages  resulting  from  the  act. 

§  137.  Location  of  office  of  corporation. — Within  two  weeks 
after  the  formation  of  any  such  corporation  its  directors  shall  desig- 
nate some  place  within  a  county  in  which  its  road  or  bridge,  or  some 
part  thereof  shall  be  constructed  as  its  otBce,  and  shall  give  public 
notice  thereof  by  publishing  the  same  once  in  each  week  for  three 
successive  weeks  in  a  public  newspaper  in  the  county,  and  shall  file 
a  copy  of  the  notice  in  the  office  of  the  county  clerk  of  every  county 
in  which  any  part  of  the  road  or  bridge  is,  or  is  to  be  constructed, 
and  if  the  location  of  such  office  shall  be  changed,  like  notice  of  the 
change  shall  be  published  and  filed,  in  which  shall  be  specified  the 
time  of  making  the  change,  before  it  shall  take  effect.  Every  notice, 
summons  or  other  paper  required  by  law  to  be  served  on  the  corpora- 
tion may  be  served  by  leaving  the  same  at  such  office  with  any  per- 
son having  charge  thereof,  at  any  time  between  nine  o'clock  in  the 
forenoon,  and  five  o'clock  in  the  afternoon  of  any  day  except  Sunday 
or  a  legal  holiday. 

§  138.  Consolidation  of  corporations  and  sale  of  franchise.— 
Any  two  or  more  of  such  corporations  may  consoUdate  into  one  cor- 
poration on  such  terms  as  the  persons  owning  two-thirds  of  the  stock 
of  each  corporation  may  agree  upon,  and  may  change  the  name  of  the 
road  on  filing  in  the  office  where  the  original  certificates  of  incorpora- 
tion were  filed,  a  certificate  containing  the  names  of  the  roads  so 
consolidated,  and  the  name  by  which  such  road  shall  thereafter  bo 
known.  Any  plank-road  or  turnpike  corporation  may,  with  the  con- 
sent of  the  owners  of  sixty  per  cent  of  its  stock,  sell,  and  convey  the 
whole  or  any  part  of  its  rights,  property  and  franchises  to  any  other 
domestic  plank-road  or  turnpike  corporation,  and  such  sale  and  con- 
veyance shall  vest  the  rights,  property  and  f  t*anchises  thereby  trans- 

*  Also  a  misdemeanor.  Penal  Code,  f  680,  sub.  6. 
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feired  in  the  corporation  to  which  they  are  conveyed  for  the  term  of 
its  corporate  existence. 

§139.  Surrender  of  road. — ^The  directors  of  any  plank-road  or 
turnpike  corporation  may  abandon  the  whole  or  any  part  of  its  road 
at  either  or  both  ends  thereof,  apon  obtaining  the  written  consent  of 
the  stockholders,  owning  two-thirds  of  the  stock  of  the  corporation, 
which. surrender  shall  be  by  a  declaration  in  writing  to  that  effect, 
attested  by  the  seal  of  the  corporation  and  acknowledged  by  the 
president  and  secretary.  Such  declaration  and  consent  shall  be  filed 
and  recorded  in  the  clerk's  officte  of  the  county  in  which  any  part  of 
the  road  abandoned  shall  l:>e  situated,  and  the  road  so  abandoned  shall 
cease  to  bo  the  road  or  property  of  the  corporation,  and  shall  revert 
and  belong  to  the  several  towns,  cities  and  villages  through  which  it 
was  constructed,  and  the  corporation  shall  no  longer  be  liable  to  main- 
tain it  or  to  be  assessed  thereon,  or  permitted  to  collect  tolls  for  trav- 
eling over  the  same,  but  without  impairing  its  right  to  take  toll  on 
the  remaining  part  of  its  road  at  the  rate  prescTibed  by  law. 

§  140.  Taxation  and  exemption. — So  much  of  any  bridge  or 
toll-house  of  any  bridge  corporation  as  may  be  within  any  town,  city 
or  village,  shall  be  liable  to  taxation  therein  as  real  estate.  Toll- 
houses and  other  fixtures  and  all  property  belonging  to  any  plank- 
road  or  turnpike  corporation  shall  be  exempt  from  assessment  and 
taxation  for  any  purpose  until  the  surplus  annual  receipts  of  tolls  on 
its  road  over  necessary  repairs  and  a  suitable  reserve  fund  for  repairs 
or  relaying  of  plank,  shall  exceed  seven  per  cent  per  annum  on  the 
first  cost  of  the  road.  If  the  assessors  of  any  town,  village  or  city 
and  the  corporation  disagree  concerning  any  exemption  claim,  the 
corporation  may  appeal  to  the  county  judge  of  the  county  in  which 
such  assessment  is  proposed  to  bo  made,  who  shall,  after  due  notice 
to  both  parties,  examine  the  books  and  vouchers  of  the  corporation, 
and  take  such  further  proof  as  he  shall  deem  proper,  and  decide 
whether  such  corporation  is  liable  to  taxation  under  this  section, 
and  his  decision  shall  be  final. 

§  141.  Hauling  logs  and  timber.-— Any  person  who  shall  draw 
or  haul  or  cause  to  be  drawn  or  hauled,  any  logs,  timber  or  other 
material  upon  the  bed  of  any  plank  or  tunipike  road,  unless  the  same 
shall  be  entirely  elevated  above  the  surface  of  the  road  on  wheels  or 
runners,  and  the  road-bed  shall  be  injured  thereby,  or  who  shall  do 
or  cause  to  be  done  any  act  by  which  the  road-bed,  or  any  ditch, 
sluice,  culvert  or  drain  appertaining  to  any  turnpike  or  plank-road 
shall  be  injured  or  obstructed,  or  shall  divert  or  cause  to  be  diverted, 
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any  stream  of  water  bo  as  to  injai*e  or  endanger  any  part  of  such  road, 
shall  forfeit  to  the  corporation  the  snm  of  five  dollars  for  every 
offense  in  addition  to  the  damages  resulting  from  the  wrongful  act. 

§  142.  Encroachment  of  fences. — Whenever  the  president  of 
secretary  of  any  turnpike  or  plank-road  corporation  shall  notify  any 
inspector  of  such  roads  in  the  county  where  situated  that  any  person 
is  erecting  or  has  erected  any  fence  or  other  sti-ucture  upon  any  part 
of  the  premises  lawfully  set  apart  for  any  such  turnpike  or  plank- 
road,  the  inspector  shall  examine  into  the  facts  and  order  the  fence 
or  other  structure  to  be  removed  if  it  shall  appear  to  be  upon  any 
part  of  any  such  road,  and  any  person  neglecting  or  refusing  to  re- 
move  the  same  within  twenty  days  or  such  further  time  not  exceed* 
ing  three  months,  as  may  be  fixed  by  the  inspector,  shall  forfeit  to 
the  corporation  the  sum  of  five  dollars  for  every  day,  during  which 
the  fence  or  other  structure  shall  remain  upon  such  road,  but  no  such 
order  shall  require  the  removal  of  any  fence,  previously  erected,  be- 
tween the  first  day  of  December  and  the  first  day  of  April. 

§  143.  Penalty  for  fast  drivingoverbridges.— Any  plank-road, 
turnpike  or  bridge  corporation  may  put  up  and  maintain  at  conspicu- 
ous places  at  each  end  of  any  bridge,  owned  or  maintained  by  it,  th6 
length  of  whoso  span  is  not  less  than  twenty-five  feet,  a  notice  with 
the  following  M-ords  in  large  characters :  "  One  dollar  fine  for  riding 
or  driving  over  this  bridge  faster  than  a  walk."  Whoever  shall  ride 
or  drive  faster  than  a  walk,  over  any  bridge,  upon  which  such 
notice  shall  have  been  placed,  and  shall  then  be,  shall  forfeit  to  the 
corporation  the  sum  of  one  dollar  for  every  such  offense. 

§  144,  Acts  of  directors  prohibited.— No  director  of  any  such 
corporation  shall  be  concerned,  directly  or  indirectly,  in  any  contract 
for  making  or  working  any  road  belonging  to  it  during  the  time  he 
shall  be  a  director.  No  contractor  for  the  making  of  such  road,  or 
any  part  thereof,  shall  make  a  new  contract  for  the  performance  of 
his  work,  or  any  part  of  it,  other  than  by  hiring  hands,  teams,  car- 
riages or  utensils  to  be  superintended  and  paid  by  himself,  unless 
such  new  contract  and  its  tei^ns  be  laid  before  the  board  of  directors 
and  be  approved  by  them. 

§  145.  Actions  for  penalties.— No  action  to  recover  any  penalty 
against  any  turnpike  or  plank-road  corporation,  shall  be  commenced 
or  maintained  against  it,  or  any  of  its  officers  or  agents,  unless  com- 
menced within  thirty  days  after  the  penalty  was  incurred. 

§  146.  Proof  of  incorporation.- In  any  action  brought  by  or 
against  any  domestic  turnpike  or  plank-road  corporation,  which  shall 
173 
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have  been  ia  actual  operation,  and  in  possession  of  a  road  npou 
which  it  has  taken  toll  for  five  consecutive  years,  next  preceding  the 
commencement  of  the  action,  parol  proof  of  such  corporate  existence 
and  use  shall  bo  sufficient  to  establish  the  incorporation  of  the  cor- 
poration, for  all  the  purposes  of  the  action,  unless  the  opposing 
party  shall  set  up  a  claim  in  his  complaint  or  answer  duly  verified 
of  title  in  himself  to  the  road,  or  some  part  thereof  stating  the  nature 
of  his  title,  and  right  to  the  immediate  possession  and  use  thereof. 

§  147.  When  stockholders  to  be  directors. — When  the  whole 
nnmber  of  stockholders  in  any  turnpike  or  plank-road  corporation 
shall  not  exceed  the  number  of  directors  specified  in  the  certificate 
of  incorporation,  each  stockholder  shall  be  a  director  of  such  cor- 
poration, and  the  stockholders  shall  constitute  the  board  of  directors, 
.whatever  may  be  their  number,  and  a  majority  thereof  shall  be  a 
quorum  for  the  transaction  of  business. 

§  148.  Dissolution  of  corporation.— Every  turnpike,  plank-road 
or  bridge  corporation  may  be  dissolved  by  the  legislature  when,  by 
tdie  income  arising  from  tolls,  it  shall  have  been  compensated  for  all 
moneys  expended  in  purchasing,  making,  repairing  and  taking  care 
of  its  road,  and  have  received  in  addition  thereto  an  average  annual 
interest  at  the  rate  of  ten  per  cent,  and  on  such  dissolution  all  the 
rights  and  property  of  the  corporation  shall  vest  in  the  people  of  the 
state.  Any  such  corporation,  which  shall  not  within  two  years  from 
the  filing  of  its  certificate  of  incorporation,  have  eommenceu  the 
construction  of  its  road  or  bridge  and  actually  expended  thereon  ten 
per  cent  of  its  capital,  or  which  shall  not  within  five  years  from  such 
filing  have  completed  its  road  or  bridge,  or,  in  case  such  bridge  is 
destroyed,  shall  not  rebuild  the  same  within  five  years,  or  which,  for 
a  period  of  five  consecutive  years  shall  have  neglected  or  omitted  to 
exercise  its  corporate  functions  shiiU  be  deemed  dissolved.  Where 
the  corporation  has  neglected  or  omitted  for  five  years  to  exercise  its 
corporate  functions,  and  its  road-bed  or  right  of  way  shall  have  been 
used  as  a  public  highway  for  that  period,  or  where  any  such  cor- 
poration shall  have  become  dissolved,  or  where  the  road  or  any  part 
of  it  of  a  turnpike  or  plank-road  corporation,  or  the  bridge  of  any 
bridge  corporation,  shall  have  been  Jiscontinued,  such  road-bed  or 
right  of  way,  and  such  discontinued  ro  id  or  bridge,  and  the  road  or 
bridge  of  any  such  dissolved  corporation,  shall  thereafter  be  a  pub- 
lic highway,  with  the  same  efifect  as  if  laid  out  by  the  commissioners 
of  highways  of  the  town,  and  be  subject  to  the  laws  relating  to  high- 
ways and  the  erection,  repairing  and  preservation  of  bridges  thereon. 
[Board  of  supervisors  may  provide  for  use  of  abandoned  plank,  etc.,  roadfl^ 
Co.  L.,  §  80,  ante,  p.  63d.] 
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§  149.  Towns  must  pay  for  lands  not  originally  a  highway.— 

When  the  corporate  existeiico  of  any  plank-road  or  turnpike  cor- 
poration shall  have  ceased  by  limitation  of  time,  or  where  any  judg- 
ment of  ouster  or  dissolution,  or  rostrainini^  the  exercise  of  its  fran- 
chise has  been  rendered  in  any  action  against  it,  such  |X)rtion  of  the 
lino  of  its  road  as  was  built  over  lands  which  were  originally  pur- 
chased by  it  and  not  previously  a  public  highway  shall  not  be  used 
as  a  public  highway,  nor  be  taken  possession  or  control  of  by  the 
town  in  which  the  same  may  be,  or  by  any  of  the  authorities  thereof 
or  be  claimed  or  worked  or  used  as  a  public  highway  until  the  town 
shall  pay  over  to  the  treasurer,  receiver  or  other  legal  representatives 
of  the  corporation,  or  its  a&signs,  the  principal  sum  of  the  amounts 
paid  by  it  for  such  lands,  as  shown  by  the  deeds  of  conveyance 
thereof  to  it,  and  every  such  judgment  shall  provide  accordingly. 
Snch  payments  shall  be  made  within  three  months  after  the  ex- 
piration of  the  corporate  existence  of  the  corporation,  or  if  any  such 
judgment  has  been  or  shall  be  rendered  within  three  months  after 
service  of  written  notice  of  the  entry  thereof  on  the  supervisor  of 
the  town,  and  the  person  receiving  such  payment  shall  execute  a 
proper  discharge  therefor  and  a  conveyance  to  the  town  of  all  the 
title  and  interest  which  the  corporation  had  in  such  lands  at  the  ex- 
piration of  its  corporate  existence. 

•  §150.  Highway  labor  upon  line  of  plank-road  or  turnpike;— * 
Every  person  liable  for  highway  labor  living  or  owning  property  on 
the  line  of  any  plank-road  or  turnpike  may,  on  written  application 
to  the  commissioners  of  highways  of  the  town,  on  any  day  previous 
to  making  out  the  highway  warrant  by  the  commissioners,  be  as- 
sessed for  the  highway  labor  upon  his  property  upon  the  line  of  such 
road,  in  the  discretion  of  the  commissioners  to  be  worked  out  upon 
the  line  of  such  road  as  a  separate  road  district,  and  the  commis- 
sioners shall  make  a  separate  list  of  the* persons  and  property  so  as- 
sessed, as  for  a  separate  road  district,  and  deliver  the  same  to  one  of 
the  directors  of  the  corporation  owning  such  road,  who  shall  cause 
duch  highway  labor  to  be  worked  out  on  such  road  in  the  same  man- 
ner that  oversees*  of  highways  are  required  to  do,  and  such  direct- 
ors shall  possess  the  powers  and  have  the  authority  to  compel  the 
performance  of  such  highway  labor  or  the  payment  of  the  tax  there- 
for as  such  oversees*  now  have  by  law,  and  shall  make  like  returns 
to  the  commissioner  of  highways,  and  any  person  so  assessed  may 
commute  for  the  highway  labor  assessed  upon  him  or  his  property 

*  So  in  ihe  origliial. 
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by  paying  the  sum  now  fixed  by  law  as  the  commutation  for  such 
highway  labor. 

§  151.  Extension  of  corporate  existence. — No  turnpike,  plank- 
road  or  bridge  corporation  shall  extend  its  corporate  existence,  pur- 
suant to  the  provisions  of  the  general  corporation  law,  without  the 
written  consent  of  the  persons  owning  at  least  two-thirds  of  its 
capital  stock,  nor  without  the  consent  of  the  board  of  supervisors  of 
each  county  in  which  any  part  of  its  road  or  bridge  is  situated, 
which  consent  shall  be  given  by  a  resolution  of  the  board  adopted 
at  any  regular  or  special  meeting,  and  a  copy  of  such  resolution, 
certified  by  the  clerk  of  the  board,  or  verified  by  the  affidavit  of 
some  member  thereof,  together  with  such  consent  of  the  stock- 
holders, and  a  statement  verified  by  the  affidavit  of  the  president 
and  treasurer  of  'the  corporation,  showing  the  actual  capital 
expended  upon  the  construction  of  the  road,  exclusive  of  repairs, 
the  name  of  each  town  or  ward  through  or  into  which  the  road 
passes,  and,  if  any  part  of  the  road  shall  have  been  abandoned,  the 
actual  cost  of  the  remaining  part,  exclusive  of  repairs,  shall  be  filed 
with  the  certificate  of  the  continuance  of  the  corporate  existence. 
No  further  abandonment  of  any  road  belonging  to  a  corporation 
whose  corporate  existence  has  been  so  extended  shall  be  made,  ex- 
cept with  the  consent  of  a  majority  of  the  board  of  supervisors  of 
the  county  in  which  the  abandoned  portion  of  the  road  may  lie, 
which  consMt  shall  be  filed  in  the  office  of  the  dei^  of  the  county. 
[To  like  eflPect,  Gen.  Corp.  L  ,  §§  82-8.] 

ARTICLE  X. 

inSOBLLANBOUS  PBOYIBIOire. 

SacnoN  160.  Laws  repealed. 
161.  Baving  clause. 
163.  Const  Faction. 
168.  When  to  take  effect 

SxoTioi!!  160.  Laws  repealed.*-Of  the  laws  enumerated  in  the 
schedule  hereto  annexed,  that  portion  specified  in  the  last  colnmn  is 
repealed.  Snch  repeal  shall  not  revive  a  law  repealed  by  any  law 
hereby  repealed,  but  shall  include  all  laws  amendatory  of  tlie  laws 
hereby  repealed. 

§  161.  Saving  clause.*— The  repeal  of  a  law  or  any  part  of  it 
ipecified  in  the  annexed  schednlo  shall  not  affect  or  impair  any  act 
done,  or  right  accruing,  accrued  or  acquired,  or  liability,  penalty, 
forfeiture  or  punishment  incurred  prior  to  May  first,  eighteen  hun- 

♦For  similar  and  other  saving  clauses,  see  Stat.  Const.  L.,  |$  81-8,  ante,  pp.  V.7- 19. 
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drcd  and  ninetj-one,  under  or  by  virtue  of  any  law  so  repealed,  bnt 
the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted,  as  fully 
and  to  the  same  extent,  as  if  such  law  had  not  been  repealed;  and  all 
actions  and  proceedings  civil  or  criminal,  commenced  under  or  by 
virtue  of  the  laws  so  repealed  and  pending  on  April  thirtieth,  eigh- 
teen hundred  and  ninety-one,  may  be  prosecuted  and  defended  to 
final  effect,  in  the  same  manner  as  they  might  under  the  laws  then 
existing,  unless  it  shall  bo  otherwise  specially  provided  by  law. 

§  162.  Construction. — The  provisions  of  this  chapter,  so  far  as 
they  are  substantially  the  same  as  those  of  laws  existing  on  April 
thirtieth  eighteen  hundred  and  ninety-one,  shall  be  construed  as  a 
continuation  of  such  laws,  modified  or  amended  according  to  the  Ian* 
guage  employed  in  this  chapter,  and  not  as  new  enactments;  and 
references  in  laws  not  repealed  to  provisions  of  laws  incorporated 
into  this  chapter  and  repealed  shall  be  construed  as  applying  to  the 
provisions  so  incorporated,  an4  nothing  in  this  chapter  shall  be  con- 
strued to  amend  or  repeal  any  provision  of  the  Criminal  or  Penal 
Code. 

§  163.  When  to  take  effect.— This  chapter  shall  take  effect  on 
May  first,  eighteen  hundred  and  ninety-one. 

S0H9DTTf.B  OF  LaW9   BePKALBDu* 

Bevised  Statutes.. .  •  •  Part  I,  chap.  18^  title  I. . . .  AH. 

LAWS  OF                               Chapter  Sectionf. 

1836 284 AIL 

1838 262 AIL 

1847 210 All. 

1847 287 AIL 

1847 398 AU. 

1848 37 AIL 

1848 45 AIL 

1848 265: AIL 

1848 259 AIL 

1848 360 AIL 

1849 250. AIL 

1849 362 AIL 

1850 71 All,    except  the 

1851 107 AIL  [first  section. 

1851 487 AIL 

1851 98 AIL 

1852 228 # AIL 

1852 372 AIL 

1858 124 All. 

1863 135 AIL      

«  This  schedule  is  included  in  the  repealing  schedule  of  the  Gen.  Corp.  L.,  as  am.  by  L.  188E2, 
ch.  687.    See  Oen.  Corp.  L  ,  1 84  and  note. 
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SmUmm. 
AIL 

1858 

1853 

471 

626 

AU. 

All. 

1854 

8 

All. 

1854 

1854 

87 

232 

All. 

AIL 

1856 

1856 

1866.... 

300 

485 

546 

AIL 

AIL 

AIL 

1865 

669 

AIL 

1857. 

1857   

83 

202.... 

All. 

AIL 

1857 

643, 

AD. 

1858 

10 

AU. 

1869 
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1859 

311 

AIL 

I860..... 

1861 

116 

... 216 

.....AIL 
AIL 

1861... 

1862 

238 

206 

AIL 

.....  AIL 

1862 

243 

AIL 

1862...... 

.......  426 

AIL 

1865 

1865 

691. 

780 

.....  AU. 
AIL 

1866 

1867 

1867 

1868 *. ... 

780.,.. 

419 

.......  974... 

253 

AIL 

All. 

. . . . .  AIL 

1869  

^SiA 

All. 

1870 

443 

AIL 

1870 

568 

AIL 

1871 

1872 

1872 

128.... 

283 

AIL 

AIL 

AIL 

1872 '. 

374 

AU. 

1872 

779  

AU 

1872 

780.... 

AU. 

1873 

440 

.  ...  ...  ^11.   .... 

1878 

1876 

737.. 

.. 4 

AIL 

1876 

1875 

120 

319  ,. 

AIL 

AIL 

1875 

1876 

1876 

1876 

445... 

135 

373 

415 
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AU.   . 

AU. 

AIL 

1876 
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AU. 

1877 

164 

AU. 

1878 

203 

AU. 
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LAWS  OF  Cbiipter  Secttons. 

1878 394 All. 

1879 214 All. 

1879 253 All. 

1879 377 All. 

1879 441 All. 

1879 612 AU.                 "    - 

1880 90 AIL 

1880 484 All. 

1881.. 77 All. 

1881 117 All. 

1881 218 All, 

1881 311 AIL 

1881 813 AIL 

1881 337 AIL 

1881 464 All. 

1881 674 AIL 

1882 289 AIL 

1883 216 AU. 

1888 323 AIL 

1888 409 AIL 

1883 482.. AIL 

1883 483 AIL 

1883 497 All. 

1884 386 AIL 

1885 163. All. 

1886 141 All. 

1886 422 AIL 

1886 423 AIL 

1886 248 AIL 

1886 321 AU. 

1886 323 AIL 

1887 570 AIL 

1888.... 462.. AU. 

1889 869 AIL 
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THE  BUSINESS  COBPOBATIONS  LAW, 

Ajs  amended  to  the  commenoement  of  the  sesiion  of  1886. 

L.  1890,*  Ch.  667 — An  act  in  relation  to  buaineas  corporations,  const^ 
tuting  chapter  forty-one  of  the  general  laws. 

[Became  a  law  June  7,  1880,*  talcing  effect  May  1,  1881.*] 


CHAPTEB  XLI  OF  THE  GENERAL  LAWS. 
Thx  Busurxsf  Cobpor^tiovb  Law. 

Section  1.  Short  title  and  limitation  of  chapter. 

2.  Incorporation. 

3.  ReBtrictlons   upon   commencement   of   business. 

4.  Reorganization  of  existing  corporations. 

5.  Payment  of  capital  stock. 
«         6.  Full  liability  corporations. 

7.  [Rep.  by  L.  1885,  ch.  671.] 
a  Consolidation  of  cMrporations. 

8.  Submission  of  consolidation  agreement  to  stockholder*. 

10.  Powers  of  consolidated  corporations. 

11.  Transf^  of  property  of  <dd  corporations  to  consolidate  cor- 

porations. 
» 12.  Rights  of  creditors  of  old  corporations. 
13.  District  steam  corporatdcMia. 
*  14.  Examination  of  meters  by  agent  of  district  steam  corporations. 

15.  Entry  by  agent  of  district  steam  corporation  to  cut  off  steam. 

16.  Water  companies. 

§  1.  Short  title  and  limitation  of  chaptc^r. —^  This  chapter 
shall  be  known  as  the  businesB  corporations  law.  [Thus  am. 
hy  L.  1895,  ch.  671,  taking  effect  May  14,  1895.] 

§  2.  Incorporation. — Three  or  more  persons  may  become  a 
stock  corporation  other  than  a  moneyed  or  a  transportation  cor- 
poration for  any  lawful  business  purpose  or  purposes  except  a 
business  partaking  of  the  nature  of  banking  or  insurance,  by 
making,  siofning,  acknowledging  and  filing  a  certificate  which 
shall  contain: 

1.  The  name  of  the  proposed  corporation. 

2.  The  purpose  or  purposes  for  which  it  is  to  be  formed. 

•The  Bub.  Corp.  L^was  amended  throughout  by  L.  1K2,  ch.  601,  which  became  a  law  May 
18,  IMS,  taking  effect  immediately. 
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3.  The  amouiiit  of  the  capital  stock  and  if  any  portion  be 
preferred  stock  the  preferences  thereof. 

4.  The  number  of  shares  of  which  the  capital  stock  shall  con- 
aist^  each  of  which  shall  not  be  less  than  five  nor  more  than  one 
hundred  dollars,  and  the  amount  of  capital  not  less  than  five 
hundred  dollars,  with  which  said  corporation  will  begin  busi- 
ness. 

5.  The  city,  village  or  town  in  which  its  principal  business 
office  is  to  be  located. 

6.  Its  duration. 

7.  The  number  of  Its  directors,  not  less  than  three  nor  more 
than  thirteen. 

&  The  names  and  post-office  addresses  of  the  directors  for  the 
first  year. 

9.  The  post-office  addresses  of  the  subscribers  and  a  statement 
of  the  number  of  shares  of  stock  which  each  agrees  to  take  in 
the  corporation. 

The  certificate  may  contain  any  other  provision  for  the  regu- 
lation of  the  business  and  the  conduct  of  the  affairs  of  the  cor- 
poration and  any  limitation  upon  its  powers  and  upon  the  powers 
of  its  directors  and  stockholders,  which  does  not  exempt  them 
from  any  obligation  or  from  the  performance  of  any  duty  im- 
posed by  law.    [Thus  am.  ly  L.  1895,  ch.  6T1,  taking  effect  May 

[Deflnitioiwi  of  stock*  moo^y^  ana  transportation  corp<Mrations,  Oen. 
Corp.  Jj.,  H  %  d»  ante^  pp.  973-1  Signers  of  certificate  must  all  be  of  full 
age,  at  least  two-thirds  of  tbem  citizens  of  United  States,  and  one  a  resi- 
dent of  this  state,  Gen.  Corp.  L.,  I  4,  ante.  p.  975.  Form  of  acknowledgment, 
wliat  officers  may  take,  Stat.  Ck>nst  L.,  f  15  and  note,  ante,  p.  113.  Name 
must  not  resemble  name  of  existing  corporation.  Gen.  Corp.  L.,  $  6,  ante, 
p.  970.  At  least  two  of  the  directors  must  be  residents  of  this  state,  Gen. 
Corp.  L.,  §  29,  ante,  p.  987.  Certificate  may  provide  for  preferred  stock, 
Stodc  Corp.  L.,  S  47,- ante,  p.  1021;  and  for  cumulative  voting  at  elections 
of  directors,  Gen.  Corp.  L.,  |  20,  ante,  p.  983.  Where  certificate  to  be  filed 
and  recorded,  fees  and  taxes  to  be  first  paid,  Gen.  Corp.  L.,  f  6  and  note, 
ante,  p.  976.  After  incorporation  name  may  be  changed,  Civ.  Code,  H  2411- 
18;  amount  of  capital  stock  and  number  of  shares  may  be  Increased  or 
reduced.  Stock  Corp.  L.,  {§  44-6,  56,  ante.  pp.  1020-1,  1026;  corporate  ex- 
istence may  be  extended,  Gen.  Cc^.  L.,  $  32,  ante,  p.  988;  number  of 
liroctors  may  be  <2banged.  Stocjn  C(»rp.  L.^  $  21.  ante,  p.  1009;  business 
purposes  may  be  extended,  f  7,  post;  Stock  Corp.  L.,  $  32,  ante,  p.  1015. 
174 
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Location  of  business  office  fixes  place  of  taxation,  and,  for  such  purpose, 
can  not  be  changed  after  incoiT)oratlon,  under  present  statutes,  Gen. 
Corp.  L.  §  3,  sub.  9,  and  note,  ante,  p.  975.  The  requirements  of  Stock 
Corp.  L.,  §§  20,  41,  ante,  pp.  1009,  1018,  that  trustees  must  be  stock- 
holders, and  for  cash  payment  on  subscription,  at  time  of  subscribing, 
probably  not  applicable  to  directors  named  in  certificate,  or  to  aub- 
ecriptions  made  by  signing  certificate,  Davidson  v.  Westchester  Gas  Co., 
90  N.  Y.  559.  The  last  sentence  of  this  §  2  is  substantially  repeated  in 
Gen.  Corp.  L.,  $  10,  ante,  p.  978.  Charter  forfeited  unless  business  com- 
menced within  two  years,  Gen.  Oorp.  L.,  $  31,  ante,  p.  988.] 

§  3.  Restrictions  upon  commencement  of  business. — Np 
such  corporation  shall  incur  any  debts  until  the  amount  of 
capital  specified  in  its  certificate  of  incorporation,  as  the  amount 
of  capital  with  which  it  will  begin  business,  shall  have  been  paid 
in  in  money  or  property.  [Thus  am.  by  L.  1895,  ch.  671,  taking 
effect  May  14,  1895.] 

[Stockholders  individually  liable  for  corporate  debts  until  all  capital 
stock  issued  be  fully  paid.  Stock  .Corp.  L.,  $f  54-5,  ante,  pp.  1025-6.  Sub- 
scriptions to  and  payments  of  capital  stock  regulated.  Stock  Corp.  L., 
n  40-3,  ante,  pp.  1017-20.] 

§  4.  Reorganization  of  existing  corporations. —  Any  stock 
corporation  heretofore  organized,  except  a  moneyed  or  transpor- 
tation corporation,  or  a  corporation  the  business  vf  which  par- 
takes of  the  nature  of  banking  or  insurance,  may  incorporate 
under  this  chapter  in  the  following  manner:  The  Arectors  of 
the  corporation  shall  call  a  meeting  of  the  stockholders  thereof 
by  publishing  a  notice,  stating  the  time,  place  and  obja^t  of  the 
meeting,  signed  by  at  least  a  majority  of  them,  in  a  ne^'spaper 
of  the  county  in  which  its  principal  business  office  is  ^tuated, 
once  a  week,  for,  at  least,  three  successive  weeks,  and  Wy  serv- 
ing upon  each  stockholder,  at  least  three  weeks  before  th4  meet- 
ing, a  copy  of  such  notice  either  personally  or  by  deposing  it 
in  the  post-office,  postage  prepaid,  addressed  to  him  at  hi  A  last 
known  post-office  address.  The  stockholders  shall  meet  at  the 
time  and  place  specified  in  the  notice  and  organize  by  choo^ng 
one  of  the  directors  chairman,  and  a  suitable  secretary,  and  shlJi 
then  take  a  vote  of  those  present  in  person  or  by  proxy  upon  th^ 
proposition  to  reincorporate  under  this  chapter,  and  if  voteF 
representing  a  majority  of  all  the  stock  of  the  corporation  shall 
be  cast  in  favor  of  the  proposition,  the  officers  of  the  meeting 
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shall  execute  and  acknowledge  a  certificate  of  the  proceeding}^ 
which  certificate  shall  also  contain  the  statements  required  by 
section  two  of  this  chapter,  and  shall  be  filed  in  the  offices  where 
certificates  of  incorporation  under  this  chapter  are  required  to 
be  filed.  From  the  time  of  such  filing  such  corporation  shall  be 
deemed  to  be  a  corporation  organized  under  this  chapter,  and  if 
originally  organized  or  incorporated  under  a  general  law  of  this 
State,  it  shall  have  and  exercise  all  such  rights  and  franchises 
as  it  has  heretofore  had  and  exercised  under  the  laws  pursuant 
to  which  it  was  originally  incorporated,  and  such  reorganization 
shall  not  in  any  way  affect,  change  or  diminish  the  existing 
liabilities  of  the  corporation.  [Thus  am.  by  L.  1895,  ch.  671, 
takitig  effect  May  14,  1895.] 

[Notdce  need  not  be  given  If  waived  In  writing  by  every  stockholdei', 
Gen.  Corp.  L.,  $  38,  ante,  p.  991.] 

§  5.  Payment  of  capital  stock. —  One-half  of  the  capital  stock 
of  every  such  corporation  shall  be  paid  in  within  one  year  from 
its  incorporation,  or  the  corporation  shall  be  dissolved,  and  the 
directors  within  thirty  days  after  such  payment  shall  make  a 
certificate  of  the  fact  of  such  payment,  which  shall  be  signed 
and  acknowledged  by  a  majority  of  the  directors,  and  verified 
by  the  president  or  vice-president  and  secretary  or  treasurer, 
and  filed  in  the  offices  where  the  certificates  of  incorporation  are 
filed.  The  dissolution  of  any  such  corporation  for  any  cause 
shall  not  take  away  or  impair  any  remedy  against  it,  its  stock* 
holders  or  officers,  for  any  liabilities  incurred  previous  to  its 
dissolution. 

§  6.  Full  liability  corporations. —  Every  corporation  formed 
under  this  chapter  may  be  or  become  a  full  liability  corporation 
by  inserting  a  statement  in  the  certificate  of  incorporation,  that 
the  corporation  thereby  formed  is  intended  to  be  a  full  liability 
corporation;  and  in  case  of  an  existing  corporation,  which  is  not 
a  full  liability  corporation,  it  may  become  such  by  filing  in  the 
offices  where  certificates  of  incorporation  are  required  to  be  filed,^ 
a  supplemental  certificate  stating  that  thereafter  the  corporation 
intends  to  be  a  full  liability  corporation,  which  certificate  shall  be 
executed  and  acknowledged  by  the  president  and  treasurer  of  the 
corporation  or  by  the  board  of  directors,  and  shall  have  annexed 
thereto  a  copy  of  a  resolution,  adopted  by  a  two-thirds  vote  of 
the  board  of  directors,  and  the  written  consent  of  all  the  stock- 
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holders  of  the  corporation,  authorizing  and  consenting  to  the 
change  of  the  corporation  to  a  full  liability  corporation.  If  the 
corporation  is  formed  as  or  becomes  a  full  liability  corporation 
all  the  stockholders  of  the  corporation  shall  be  severally  in- 
dividually liable  to  its  creditors  for  all  its  debts  and  liabilities, 
and  may  be  joined  as  defendants  in  any  action  against  it  No 
execution  shall  issue  against  any  stockholder  individually  until 
execution  has  been  issued  against  the  corporation  and  returned 
unsatisfied,  and  all  the  stockholders  shall  contribute  a  propor- 
tionate share,  according  to  the  number  of  shares  of  stock  owned 
by  each,  of  the  amount  paid  by  any  stockholder  on  a  judgment 
recovered  against  him  individyally  for  a  debt  of  the  corpora- 
tion, and  he  may  recover  from  the  other  stockholders  In  the 
corporation  in  a  joint  or  several  action  the  proper  portion  due 
by  them  and  each  of  them,  of  the  amount  paid  by  him  on  any 
such  judgment 

[{  7.  Eep.  by  L.  1805,  fify.  671,  ifikhig  effect  May  14,  1895.] 

§  8.  Consoiidation  of  corporations.  —  Any  two  or  more  cor- 
porations organized  under  the  laws  of  this  State  for  the  pur- 
pose of  carrying  on  any  kind  of  business  of  the  same  or  of  a 
similarmature,  which  a  corporation  organized  under  this  chapter 
might  carry  on,  may  consolidate  such  corporations  into  a  single 
corporation,  as  follows:  The  respective  corporations  may  enter 
into  and  make  an  agreement  signed  by  a  majority  of  their 
respective  boards  of  directors  and  under  their  respective  cor- 
porate seals,  for  the  consolidaticm  of  such  corporations,  pre- 
scribing the  terms  and  conditions  thereof,  the  mode  of  carrying 
the  same  into  effect^  the  name  of  the  new  corporation,  the 
number  of  directors  who  shall  manage  its  affairs,  not  less  than 
three  nor  more  than  liiirteen,  the  names  and  post-office  addresses 
of  the  directors  for  the  first  year,  the  term  of  its  existence,  not 
exceeding  fifty  years,  the  name  of  the  town  or  towns,  county  or 
counties,  in  which  its  operations  are  to  be  carried  on,  the  name 
of  the  town  or  city  and  county  in  this  State  in  which  its  principal 
place  of  business  is  to  be  situated,  the  amount  of  its  capital 
stock,  which  shall  not  be  larger  in  amount  than  the  fair 
aggregate  value  of  the  property,  franchises  and  rights  of  such 
corporations,  and  the  number  of  shares  into  which  the  same  is 
to  be  divided,  the  manner  of  distributing  such  capital  stock 
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among  the  holders  thereof,  and  if  such  corporations,  or  either  of 
them,  shall  have  been  organized  for  the  purpose  of  carrying  on 
any  part  of  its  business  in  any  place  out  of  this  State,  the  agree- 
ment shall  so  state,  with  such  other  particulars  as  they  may 
deem  necessary.  [Tht^  am.  by  L.  1895,  ch.  671,  taking  effect 
May  14,  1895.] 

§  9.  Submission  of  consolidation  agreement  to  stock- 
holders.— Such  agreement  shall  be  submitted  to  1±ie  stock- 
holders of  each  of  such  corporations,  at  a  meeting  thereof  to  be 
called  upon  notice  of  at  least  two  weeks,  specifying  the  time, 
place  and  object  thereof,  and  addressed  to  each  at  his  last  known 
post-office  address,  and  deposited  in  the  post-office,  postage  pre- 
paid, and  published  for  at  least  two  successive  weeks  in  one  of 
the  newspapers  in  each  of  the  counties  of  this  state  in  which 
either  of  such  corporations  shall  have  its  place  of  business,  and 
if  such  agreement  shall  be  approved  at  each  of  such  meetings 
of  the  reBpective  stockholders  separately,  by  the  vote  by  ballot 
of  the  stockholders  owning  at  least  two-thirds  of  the  stock,  the 
same  shall  be  the  agreement  of  such  corporations,  and  a  sworn 
copy  of  the  proceedings  of  such  meetings,  made  by  the  secre- 
taries thereof,  respectively,  and  attached  thereto,  shall  be  pre- 
sumptive evidence  of  the  holding  and  action  of  such  meetings. 
Such  agreement  and  verified  copy  of  proceedings  of  such  meet- 
ings shall  be  made  in  duplicate,  one  of  which  shall  be  filed  in 
the  office  of  the  secretary  of  state,  and  the  other  in  the  office  of 
the  clerk  of  the  county  where  the  principal  business  office  of 
the  new  corporation  is  to  be  situated  in  this  state,  and  there- 
upon such  corporations  shall  be  merged  into  the  new  corpora- 
tion specified  in  such  agreements,  to  be  known  by  the  corporate 
name  therein  mentioned,  and  the  provisions  of  such  agreement 
shall  be  carried  into  effect  as  therein  provided.  If  any  stock- 
holder, not  voting  in  favor  of  such  agreement  to  consolidate, 
shall  at  such  meeting,  or  within  twenty  days  thereafter,  object 
to  such  consolidation  and  demand  payment  for  his  stock,  such 
stockholder  or  such  new  corporation,  if  the  consolidation  takes 
effect  at  any  time  thereafter,  may  at  any  time  within  sixty 
days  after  such  meeting  apply  to  the  supreme  court  at  any 
special  term  thereof  held  in  the  district  in  which  any  county 
is  situated  in  which  such  new  corporation  may  have  its  place 
of  business,  upon  at  least  eight  days  notice  to  the  new  cor- 
poration, for  the  appointment  of  three  persons  to  appraise  the 
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value  of  Buch  stock  and  the  court  shall  appoint  three  such 
appraisers  and  designate  the  time  and  place  of  their  first  meet- 
ing, with  such  directions  in  regard  to  their  proceedings  as  shall 
be  deemed  proper,  and  also  direct  the  manner  in  which  payment 
for  such  stock  shall  be  made  to  such  stockholder.  The  court 
may  fill  any  vacancy  in  the  board  of  appraisers  occurring  by 
refusal  or  neglect  to  serve  or  otherwise.  The  appraisers  shall 
meet  at  the  time  and  place  designated,  and  they  or  any  two 
of  them,  after  being  duly  sworn  honestly  and  faithfully  to  dis- 
charge their  duties,  shall  estimate  and  certify  the  value  of  such 
stock  at  the  time  of  such  dissent,  and  deliver  one  copy  to  such 
new  corporation,  and  another  to  such  stockholder  if  demanded; 
the  charges  and  expenses  of  the  appraisers  shall  be  paid  by 
the  new  corporation.  When  the  new  corporation  sjliall  have 
paid  the  amount  of  such  appraisal,  as  directed  by  the  court, 
such  stockholder  shall  cease  to  have  any  interest  in  such  stock 
and  in  the  corporate  property  of  such  corporation,  and  such 
slock  may  be  held  or  disposed  of  by  such  new  corporation. 

§  10.  Powers  of  consolidated  corporations. —  Such  new  cor- 
poration in  addition  to  the  general  powers  of  corporations  shall 
enjoy  the  rights,  franchises  and  privileges  possessed  by  each  of 
the  corporations  so  consolidated,  subject  to  the  restrictions, 
liabilities,  duties  and  provisions  contained  in  this  chapter  so 
far  as  the  same  may  be  applicable  to  the  purposes  for  which  it 
s^hall  have  been  organized  and  expressed  in  the  agreement  for 
consolidation,  and  may  prosecute  or  carry  on  any  kind  of  busi- 
ness which  each  of  the  consolidating  corporations  was  author- 
ized by  law  to  conduct 

§  11.  Transfer  of  property  of  old  corporations  to  consoli- 
dated corporations. —  Upon  such  consolidation  and  organiza- 
tion of  such  new  corporation,  all  and  singular  the  rights,  privi- 
leges, franchises  and  interests  of  every  kind  belonging  to  or 
enjoyed  by  the  corporations  so  consolidated,  and  every  species 
of  property,  real,  personal  and  mixed,  and  things  in  action 
thereunto  belonging,  mentioned  in  such  agreement  of  consoli- 
dation, shall  be  deemed  to  be  transferred  and  vested  in,  and 
may  be  enjoyed  by,  such  new  corporation,  without  any  other 
deed  or  transfer;  and  such  new  corporation  shall  hold  and 
enjoy  the  same,  and  all  rights  of  property,  privileges,  franchises 
and  interests  in  the  same  manner  and  to  the  same  extent  as  if  the 
several  corporations  so  consolidated  had  continued  to  retain 
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the  title  and  transact  the  business  of  such  corporations,  and 
the  title  to  real  and  personal  property  and  rights  and  privi- 
leges acquired  and  enjoyed  by  either  of  the  corporations  shall 
n(»t  revert  or  be  impaired  by  such  consolidation,  or  any  thing 
relating  thereto. 

§  12.  Rights  of  creditors  of  old  corporations.— The  rights 
of  creditors  of  any  corporation  that  shall  so  be  consolidated 
shall  not  in  any  manner  be  impaired,  nor  any  liability  or  obli- 
gation for  the  payment  of  any  money  due  or  to  become  due 
to  any  person  or  persons,  or  any  claim  or  demand  for  any  cause 
existing  against  any  such  corporation  or  against  any  stock- 
holder thereof  be  released  or  impaired  by  any  such  consolida- 
tion; but  such  new  corporation  shall  succeed  to  and  be  held 
liable  to  pay  and  discharge  all  such  debts  and  liabilities  of 
each  of  the  corporations  consolidated  in  the  same  manner  as  if 
such  new  corporation  had  itself  incurred  the  obligation  or  liabil- 
ity to  pay  such  debt  or  damages  and  the  stockholders  of  the 
respective  corporations  consolidated  shall  continue,  subject  to 
all  the  liabilities,  claims  and  demands  existing  against  them 
as  such,  at  or  before  the  consolidation;  and  no  action  or  pro- 
ceeding then  pending  before  any  court  or  tribunal  in  which 
any  corporation  that  may  be  so  consolidated  is  a  party,  or  in 
which  any  such  stockholder  is  a  party,  shall  abate  op  be  dis- 
continued by  reason  of  such  consolidation,  but  may  be  prose- 
cuted to  final  judgment,  as  though  no  consolidation  had  been 
entered  into;  or  such  new  corporation  may  be  substituted  as  a 
party  in  place  of  any  corporation  so  consolidated,  by  order  of 
the  court  in  which  such  action  or  proceeding  may  be  pending. 

§  13.  District  steam  corporations.  —  Any  corporation  now 
or  hereafter  incorporated  for  the  purpose  of  supplying  steam 
to  consumers  from  a  central  station  or  stations  through  pipes 
laid  in  the  public  streets,  shall  be  known  as  a  district  steam 
corporation  and  upon  the  application  in  writing  of  the  owner 
or  occupant  of  any  building  or  premises,  within  one  hundred 
feet  of  any  street  main  laid  down  by  any  such  corporation,  and 
payment  by  him  of  all  money  due  from  him  to  it,  such  corpora' 
tion  shall  supply  steam  as  may  be  required  for  heating  such 
building  or  premises,  notwithstanding  there  may  be  rent  or 
compensation  in  arrears  for  steam  supplied,  or  for  meter,  pipe 
or  fittings  furnished  to  a  former  occupant  thereof,  unless  such 
owner  or  occupant  shall  have  undertaken  or  agreed  with  the 
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former  occupant  to  pay  or  to  exonerate  him  from  the  payment 
of  such  arrears,  and  shall  refuse  or  neglect  to  pay  the  same; 
and  if,  for  the  space  of  twenty  days  after  such  application,  and 
the  deposit,  if  required,  of  a  reasonable  sum  to  cover  the  cost 
of  connection  and  two  months'  steam  supply,  the  corporation 
shall  refuse  or  neglect  to  supply  steam  as  required,  it  shall 
forfeit  to  such  applicant  the  sum  of  ten  dollars  and  the  further 
sum  of  five  dollars  for  every  day  thereafter  during  which  such 
refusal  or  neglect  shall  continue;  but  no  such  corporation  shall 
be  required  to  lay  a  service  pipe  for  the  purpose  of  supplying 
steam  to  any  applicant  where  the  ground  in  which  such  pipe 
is  required  to  be  laid  shall  be  frozen,  or  otherwise  present  serious 
obstacles  to  laying  the  same,  nor  unless  the  applicant,  if  re- 
quired, shall  deposit  in  advance  with  the  corporation  a  sum  of 
money  sufficient  to  pay  for  two  months'  steam  supply  and  the 
cost  of  the  necessary  connections  and  of  the  erection  of  a  meter 
and  such  other  special  apparatus  as  are  required  for  use  in 
connection  with  such  steam  supply,  nor  unless  the  applicant 
shall  provide  the  space  and  right  of  way  necessary  for  the 
erection,  maintenance  and  use  of  such  connections  and  appa- 
ratus, and  signify  his  assent  in  writing  to  the  reasonable  regu- 
lations of  the  corporation  with  reference  to  the  supply  of  steam 
to  consumers. 

§  14.  Examination  of  meters  by  agrent  of  district  steam 
corporations* — Any  such  corporation  may  make  an  agreement 
with  any  of  its  customers,  by  which  any  of  its  officers  or  agents 
shall  be  authorized  at  all  reasonable  times  to*enter  any  dwelling, 
store,  building,  room  or  place,  supplied  with  steam  by  such 
corporation  and  occupied  by  such  customer,  for  the  purpose  of 
inspecting  and  examining  the  meters,  devices,  pipes,  fittings 
and  appliances  for  supplying  or  regulating  the  supply  of  steam, 
and  for  ascertaining  the  quantity  of  steam  consumed,  or  the 
quantity  of  water  resulting  from  the  condensation  of  steam 
consumed*  Every  such  agreement  shall  further  provide  that 
such  officer  or  agent  shall  exhibit  his  written  authority  if  re- 
quested by  the  occupant  of  such  dwelling,  store,  building,  room 
or  place.  Any  person  who  shall  directly  or  indirectly  prevent  or 
hinder  such  officer  or  agent  from  entering  such  dwelling,  store, 
building,  room  or  place,  or  from  making  such  inspection  or 
examination,  in  violation  of  such  agreement,  shall  forfeit  to 
the  corporation  the  sum  of  twenty-five  dollars  for  each  offense. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1393 

U  1802,  ch.  601.  Ch.  41,  G.  L.  §§  16,  16. 

§  15.  Entry  by  agent  of  district  steam  corporation  to  cut 
ofl  steam. —  If  any  peraon  or  persons,  corporation  or  association 
supplied  with  steam  by  any  such  corporation,  shall  neglect  or 
refuse  to  pay  the  rent  or  remuneration  for  such  steam,  or  for 
the  meter,  device,  pipes,  fittings  or  appliances,  let  by  such  cor- 
poration for  supplying  steam,  or  for  ascertaining  the  quantity 
of  steam  consumed,  or  the  quantity  of  water  resulting  from  the 
condensation  of  the  steam  consumed,  agreed  upon  or  due  for 
the  same,  as  required  by  his,  their  or  its  contract  with  such 
corporation,  the  latter  may  thereupon  stop  and  prevent  the 
steam  from  entering  the  premises  of  such  person,  persons,  cor- 
poration or  association,  so  neglecting  or  refusing  to  pay  raob 
rent  or  remuneration,  and  may  also  in  any  case,  in  which  a 
I>erson  is  liable  to  pay  a  forfeiture,  or  to  a  fine  or  imprison- 
ment, by  reason  of  any  act  to  or  towards  such  corporation  or 
its  property  for  which  such  forfeiture,  fine  or  penalty  is  im- 
posed by  law,  stop  and  prevent  the  steam  from  entering  the 
premises  of  the  person  so  liable,  or  if  such  person  be  an  officer 
or  agent  of  any  corporation  or  association,  stop  and  prevent  the 
steam  from  entering  the  premises  of  such  corporation  or  asso- 
ciation. In  all  cases  in  which  such  corporation  is  authorized 
to  stop  and  prevent  the  steam  from  entering  any  premises,  it 
may,  by  its  officers,  agents,  or  workmen,  enter  Into*  or  on  such 
premises  between  the  hours  of  eight  o'clock  in  the  forenoon 
and  six  o'clock  in  the  afternoon  and  cut  off,  disconnect/  separate 
and  carry  away  any  meter,  device,  pipe,  fitting  or  other  property 
of  the  corporation;  and  may  cut  off,  disconnect  and  separate 
any  meter,  device,  pipe  or  fitting,  whether  the  property  of  the 
corporation  or  not,  from  the  mains  or  pipes  of  such  corjwratioH. 

§  16.  Water  companies.— No  corporation  shall  be  formed 
tinder  this  chapter  for  the  purpose  of  accumulating,  storing, 
conducting,  furnishing  or  supplying  water  for  domestic,  manu- 
facturing or  municipal  purposes  in  the  cit^*  of  New  York. 

Any  corporation  formed  for  the  purpose  of  supplying  any 
other  city  of  the  state  with  water,  if  unable  to  agree  with  the 
owners  of  any  real  property  required  for  the  purpose  of  the 
corporation  fbr  the  purchase  thereof  may  acquire  title  thereto 
by  condemnation. 

[Incorporation  of  water  companies  authorized,  Trans.  Corp.  L.,  {  80. 
Condemnation  procedure,  Civ.  Code,  §§  3857,  ff.] 
175 
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THE  RELIGIOUS  COBPOBATIONS  LAW, 

As  amended  to  the  commencement  of  the  lenion  of  1800. 

lu  1896,  Oh.  728 — An  act  in  relation  to  relisrioiu  corporations,  coniti- 
tuting  chapter  forty-two  of  the  general  laws. 

[Became  a  law  May  23,  1895,  taking  effect  October  1,  1895.] 

CHAPTER  XLH  OP  THE  GENERAL  LAWS. 

The  Bsuaious  Cobpobatioks  Law. 
Arti(de         I.  Provisions  applicable  to  rellgiooa  oorixM'atians  *  generally. 

(M  1-18.) 
XL  Special  provisions  for  the  incorporation  and  government  of 

Protestant  Episcopal  parishes  or  churohes.    (§§  30-36.) 
m.  Special  provisions  for  the  lncoriK>ration  and  government  of 

Roman  Catholic  and  Greek  churches.    (§§  50-51.) 
IV.  Special  provisions  for  the  Incorporation  and  government  of 

Reformed  Dutch,  Reformed  Presbyterian  and  Evangelical 

Lutiheran  churches.    (§§  60-66.) 
V.  Special  provisions  for  the  incorporation  and  government  of 

churches  of  other  denominations.    ($$  80-93.) 
YI.  Special  provisions  foe  the  incorporation  and  government 

of  two   or   mor«  iminoorporated   chturchee  as   a   nnioa 

church.    (8§  100-101.) 
Vn.  Laws  repealed;  when  to  take  effect    (§(  110-111.) 

ARTICLE  L 
Pboyisiovb  Applioablb  to  Bbugious  Oobpobatzohb  Gbhxballt. 

Section  1.  Bhort  title. 

2.  Definitions. 

3.  Filing  and  recording  ceriificates  of  incorporation  of  religio«u» 

corporations. 

4.  Property  of  unincorporated  society  transferred  by  its  incor- 

poration. 

5.  General  powers  and  duties  of  trustees  of  religious  corporations- 

6.  Acquisition  of  property  by  religioua  ccwporations  for  brand* 

institutions;  management  thereof. 

7.  Acquisition  of  propertr  by  religious  corporations  for  cemetery 

purposes;  management  thereof. 

8.  Removal  of  human  remains  from  one  cemetery  of  a  religious 

corporation  to  another  cemetery  owned  by  it 

9.  Aoquisition  of  property  or  tv^o  or  more  religio'^s  oxporatioDfl 

for  a  common  parsonage. 
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SecUoulO.  CJorrection  and  confirmatioii  of  conyeyances  to  rellgioos  cop- 
I>orations. 

11.  Sale,  mortgage  and  lease  of  real  property  of  religious  cor- 

porations. 

12.  Consolidation  of  incorp<»^ted  churches. 

33.  Judicial  Investigation  of  amount  of  property  of  religious  cor- 
porationa 

14.  CJorporations  with  goyemlng  authority  over  churches. 

15.  Property  of  extinct  churches. 

16.  Corporations  for  organizing  and  maintaining  mission  churches 

and  Sunday  schools. 

17.  Corporations  for  acquiring  parsonages  for  presiding  elderfl  and 

camp-meeting  grounds. 

18.  Application  of  this  chapter  to  churches  created  by  special  laws. 

Section  1.  Short  title.—  This  chapter  shall  be  known  as  the 
religious  corporations  law. 

§  2.  Definitions.  —  A  religious  corporation  is  a  corporation 
created  for  religious  purposes. 

An  incorporated  church  is  a  religious  corporation  created  to 
enable  its  members  to  meet  for  divine  worship  or  other  religious 
observances. 

An  unincorporated  church  is  a  congregation,  society,  or  other 
assemblage  of  persons  who  are  accustomed  to  statedly  meet  for 
divine  worship  or  other  religious  observances,  without  having 
been  incorporated  for  that  purpose. 

The  term  minister,  includes  a  clergyman,  pastor,  rector,  priest, 
rabbi,  or  other  person  having  authority  from,  or  in  accordance 
with,  the  rules  and  regulations  of  the  governing  ecclesiastical 
body  of  the  denomination  or  order,  if  any,  to  which  the  church 
belongs,  or  otherwise  from  the  church,  to  preside  over  and 
direct  the  spiritual  afifairs  of  the  church. 

§  3.  Filing:  and  recording^  certificates  of  incorporation  of 
religious  corporations — The  certificate  of  incorporation  of  a 
religious  corporation  shall  be  filed  and  recorded  in  the  office  of 
the  clerk  of  the  county  in  which  its  principal  office  or  place  of 
worship  is,  or  is  intended  to  be  situated.  If  there  is  not,  or  is 
not  intended  to  be,  any  such  office  op  place  of  worship,  the  cer- 
tificate shall  be  filed  and  recorded  in  the  office  of  the  secretary 
of  state. 

[Certificate  of  incorporation,  defined,  Gen.  Corp.  L.,  §  3,  sub.  7,  ante, 
p.  976.] 
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§  4.  Property  of  unincorporated  society  transferred  by  its 
incorporation.  —  All  the  temporalities  and  property  of  an  unin- 
corporated church,  or  of  any  unincorporated  religious  society, 
body,  association  or  congregation,  shall,  on  the  incorporation 
thereof,  become  the  temporalities  and  property  of  such  corpora- 
tion, whether  such  temporalities  or  property  be  given,  granted 
or  devised  directly  to  such  unincorporated  church,  society,  body, 
association  or  congregation,  or  to  any  other  person  for  the  use 
or  benefit  thereof. 

§  5.  General  powers  and  duties  of  trustees  of  relig:ious  cor- 
porations.—  The  trustees  of  every  religious  corporation  shall 
have  the  custody  and  control  of  all  the  temporalities  and  prop- 
erty belonging  to  the  corporation  and  of  the  revenues  there- 
from, and  shall  administer  the  same  in  accordance  with  the  dis- 
cipline, rules  and  usages  of  the  religious  denomination  or  eccle- 
siastical governing  body,  if  any,  with  which  the  corporation  is 
connected,  and  with  the  provisions  of  law  relating  thereto,  for 
the  support  and  maintenance  of  the  corporation  or  of  some  relig- 
ious, charitable,  benevolent,  or  educational  object  conducted  by 
it,  or  in  connection  with  it,  or  with  such  denomination,  and  they 
shall  not  use  such  property  or  revenues  for  any  other  purpose  or 
divert  the  same  from  such  uses.  By-laws  duly  adopted  at  a 
meeting  of  the  members  of  the  corporation  shall  control  the 
action  of  its  trustees. 

But  this  section  does  not  give  to  the  trustees  of  an  incor-. 
porated  church  any  control  over  the  calling,  settlement,  dismissal 
or  removal  of  its  minister,  or  the  fixing  of  his  salary;  or  any 
power  to  fix  or  change  the  times,  nature  or  order  of  the  public 
or  social  worship  of  such  church,  except  when  they  are  also  the 
spiritual  officers  of  such  church. 

[General  powers  of  reUgious  corporatlonfl;  like  provisllons  as  to  by-laws, 
etc..  Gen.  Corp.  L.,  $§  10-14,  29,  ante,  pp.  978-80,  987.  Trustees  are  also 
designated  directors,  Gen.  Corp.  L.,  §  3,  sub.  6,  ante,  p.  975.] 

§  6.  Acquisition  of  property  by  religious  corporations  for 
branch  institutions ;  manag^ement  thereof. —  Any  religious  cor- 
poration may  acquire  property  for  associate-houses,  church 
buildings,  chapels,  mission-houses,  school-houses  for  Sunday  of 
parochial  schools,  or  dispensaries  of  medicine  for  the  poor,  or 
property  for  the  residence  of  its  ministers,  teachers  or  em- 
ployes.   The  persons  attending  public  worship  in  any  such  asso- 
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ciate-house,  misBion-house,  church  building  or  chapel  connected 
therewith,  shall  not,  by  reason  thereof,  have  any  rights  as  mem- 
bers oi  the  parent  corporation.  The  persons  statedly  worshipping 
in  any  such  house,  mission-house,  church  building  or  chapel,  may 
with  the  consent  of  the  trustees  of  such  corporation,  become 
separately  incorporated  as  a  church,  and  the  parent  corporation 
may,  in  pursuance  of  the  provisions  of  law  regulating  the  dis- 
position of  real  property  by  religious  corporations,  rent  or  con- 
vey to  the  new  corporation  with  or  without  consideration,  any 
such  associate-house,  church  building,  chapel,  mission-house, 
school-*house  or  dispensary  and  the  lot  connected  therewith,  sub- 
ject to  such  regulations  as  the  trustees  of  the  parent  corporation 
may  make. 

[May  also  establish  and  maintain  home  for  its  a^ed  poor,  L.  1895,  ch. 
607.J 

§  7.  Acquisition  of  property  by  religious  corporations  for 
cemetery  purposes;  management  thereof. —  A  religious  cor- 
poration may  take  and  hold,  by  purchase,  grant,  gift  or  devise, 
real  property  for  the  purposes  of  a  cemetery;  or  such  lot  or  lots 
in  any  cemetery  connected  with  it,  as  may  be  conveyed  or  de- 
vised to  it,  with  or  without  provisions  limiting  interments 
therein  to  particular  persons  or  classes  of  persons;  and  may 
take  and  hold  any  property  granted,  given,  devised  or  be- 
queathed to  it  in  trust  to  apply  the  same  or  the  income  or  pro- 
ceeds thereof,  under  the  direction  of  the  trustees  of  the  cor- 
poration, for  the  improvement  or  embellishment  of  such  ceme- 
tery or  any  lot  therein,  including  the  erection,  repair,  preserva- 
tion or  removal  of  tombs,  monuments,  gravestones,  fences, 
railings  or  other  erections,  or  the  planting  or  cultivation  of 
trees,  shrubs,  plants,  or  flowers  in  or  around  any  such  cemetery 
or  cemetery  lots. 

A  religions  corporation  may  erect  upon  any  property  held  by 
it  for  cemetery  purposes,  a  suitable  building  for  religious  ser- 
vices for  the  burial  of  the  dead,  or  for  the  use  of  the  keepers  or 
other  persons  employed  in  connection  therewith,  and  may  sell 
and  convey  lots  in  such  cemetery  for  burial  purposes,  subject  to 
such  conditions  and  restrictions  as  may  be  imposed  by  the  in- 
strument by  which  the  same  was  acquired,  or  by  the  rules  and 
regulations  adopted  by  such  corporation.  Every  such  convey- 
ance of  a  lot  or  plat  for  burial  purposes,  signed,  sealed  and 
acknowledged  in  the  same  manner  as  a  deed  to  be  recorded,  may 
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be  recorded  in  like  manner  and  with  like  effect  as  a  deed  of  real 
property. 

§  8.  Removal  of  human  remains  from  one  cemetery  of  a 
religious  corporation  to  another  cemetery  owned  by  it. —  A 
religious  corporation,  notwithstanding  the  restrictions  con- 
tained in  any  conveyance  or  devise  to  it,  may  remove  the  human 
remains  buried  in  a  cemetery  owned  by  it,  to  another  cemetery 
owned  by  it,  if  the  trustees  thereof  so  determine,  and  if  either 
three-fourths  of  the  members  of  such  corporation,  qualified  to 
vote  at  its  corporate  meetings,  sign  and  acknowledge  and  cause 
to  be  recorded  in  the  office  of  the  clerk  of  the  county  in  which 
such  cemetery  or  a  part  thereof  is  situated,  a  written  consent 
thereto,  or  if  three-fourths  of  the  members  of  such  corporation 
qualified  to  vote,  and  present  and  voting,  at  a  corporate  meeting 
of  such  corporation,  specially  called  for  that  purpose,  shall 
approve  thereof.  But  if  such  corporation  be  a  church,  previous 
notice  of  the  object  of  such  meeting  shall  be  published  for  at 
least  four  successive  weeks  in  a  newspaper  of  the  town,  village 
or  city  in  which  the  cemetery  from  which  the  removal  is  pro- 
posed, is  situated,  or  if  no  newspaper  is  published  therein,  then 
in  a  newspaper  designated  by  the  county  judge  of  such  county. 
Such  removal  shall  be  made  in  an  appropriate  manner  and  in 
accordance  with  such  directions  as  to  the  manner  thereof  as 
may  be  given  by  the  board  of  health  of  the  town,  village  or  city 
in  which  the  cemetery  from  which  the  removal  is  made,  is  situ- 
ated. All  tombstones,  monuments  or  other  erections  at  or  upon 
any  grave  from  which  any  remains  are  removed,  shall  be  prop- 
erly replaced  or  raised  at  the  grave  where  the  remains  are 
reinterred. 

§  9.  Acquisition  of  property  by  two  or  more  religious  cor- 
porations for  a  common  parsonage.^ — Two  or  more  religious 
corporations  may  acquire  such  real  property  as  may  be  neces- 
sary for  use  as  a  parsonage,  and  the  right,  title  and  interest  of 
each  corporation  therein  shall  be  in  proportion  to  its  contribu- 
tion to  the  cost  of  such  property.  The  trustees  of  each  corpora- 
tion shall,  from  time  to  time,  appoint  one  of  their  number  to  be 
a  trustee  of  such  common  parsonage  property,  to  hold  office 
during  the  pleasure  of  the  appointing  trustees  or  until  his 
successor  be  appointed.  The  trustees  so  appointed  shall  have 
the  care  and  management  of  such  property  and  may  make  such 
improvements  thereupon  as  -they  deem  necessary,  and  deter- 
mine the  proportion  of  the  expense  of  the  maintenance  thereof 
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which  each  corporation  shall  bear.  If  at  any  time  either  of 
such  corporations  acquires  or  desires  to  acquire  for  its  own  ex- 
clusive use  as  a  parsonage  other  real  property,  it  may,  in  pursu- 
ance of  the  provisions  of  law,  relating  to  the  disposition  of  real 
property  by  religious  corporations,  sell  and  convey  its  interest 
in  such  common  parsonage  property  to  any  one  or  more  of  the 
other  corporations  having  an  interest  therein. 

§  10.  Correction  and  confirmation  of  conveyances  to  re- 
ligious corporations. —  If,  in  a  conveyance  of  real  property,  or  in 
any  instrument  intended  to  operate  as  such,  heretofore  or  here- 
after made  to  a  religious  corporation,  its  corporate  name  is  not 
stated  or  is  not  correctly  stated,  but  such  conveyance  or  instru- 
ment indicates  the  intention  of  the  grantor  therein  to  convey 
such  property  to  such  corporation,  and  such  corporation  has 
entered  into  possession  and  occupation  of  such  property,  any 
ofllcer  of  the  corporation  authorized  so  to  do  by  its  trustees, 
may  file  in  the  office  of  the  clerk  of  the  county  where  such  prop- 
erty is  situated,  a  statement,  signed  and  verified  by  him,  setting 
forth  the  date  of  such  conveyance  or  instrument,  the  date  of 
record  and  the  number  and  page  of  the  book  of  record  thereof, 
the  name  of  the  grantor,  a  description  of  the  property  conveyed 
or  intended  to  be  conveyed,  the  name  of  the  grantee  as  ex- 
pressed in  such  conveyance  or  instrument,  tl^e  correct  name  of 
such  corporation,  the  fact  of  authorization  by  the  trustees  of  the 
corporation  to  make  and  file  such  statement,  and  that  the 
grantors  in  such  conveyance  or  instrument  intended  thereby 
to  convey  such  property  to  such  corporation  as  he  verily  believes, 
with  the  reasons  for  such  belief.  Such  statement  shall  be 
recorded  with  the  records  of  deeds  in  such  office,  and  indexed 
as  a  deed  from  the  grantee  as  named  in  such  instrument  or  in 
such  conveyance  to  such  corporation.  The  clerk  shall  note  the 
filing  and  recording  of  such  statement  on  the  margin  of  the 
record  of  such  conveyance,  and  for  his  services,  shall  be  entitled 
to  receive  the  fees  allowed  for  recording  deeds.  Such  state- 
ment so  filed  and  recorded  shall  be  presumptive  evidence  that 
such  matters  therein  stated  are  true,  and  that  such  corporation 
was  the  grantee  in  the  original  instrument  or  conveyance. 

All  conveyances  heretofore  made,  or  by  any  instrument  in- 
tended to  be  made,  to  a  religious  corporation  of  real  property 
appropriated  to  the  use  of  such  corporation,  or  entitled  to  be  po 
appropriated,  are  hereby  confirmed  and  declared  yalid  and 
effectual,  notwithstanding  any  defect  in  the  form  of  the  convey- 
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ance  or  the  description  of  the  grantee  therein,  but  this  section 
shall  not  affect  any  suit  or  proceeding  pending  on  the  thirty-first 
day  of  January,  eighteen  hundred  and  seventy-one. 

§  11.  Sale,  mortgage  and  lease  of  real  property  of  relig- 
ious corporations.  —  A  religious  corporation  shall  not  sell  or 
mortgage  any  of  its  real  property  without  applying  to  and 
obtaining  leave  of  the  court  therefor. 

The  trustees  of  an  incorporated  Protestant  Episcopal  church 
shall  not  vote  upon  any  resolution  or  proposition  for  the  sale, 
mortgage  or  lease  of  its  real  property,  unless  the  rector  of  such 
church,  if  it  then  has  a  rector,  shall  be  present. 

The  trustees  of  an  incorporated  Roman  Catholic  church  shall . 
not  make  application  to  the  court  for  leave  to  mortgage,  lease 
or  sell  any  of  its  real  property  without  the  consent  of  the  arch- 
bishop or  bishop  of  the  diocese  to  which  such  church  belongs,  or 
in  case  of  their  absence  or  inability  to  act,  without  the  consent 
of  the  vicar-general  or  administrator  of  such  diocese. 

The  petition  of  the  trustees  of  an  incorporated  Protestant 
Episcopal  church  or  Roman  Catholic  church  shall,  in  addition 
to  the  matters  required  by  the  Civil  Code  to  be  set  forth  therein, 
set  forth  that  this  section  Has  also  been  complied  with. 

Kut  lots,  plats  or  burirfl  permits  in  a  cemetery  owned  by  a 
religious  corporation  may  be  sold  without  applying  for  or  ob- 
taining leave  of  the  court 

No  cemetery  lands  of  a  religions  corporation  shall  be  mort- 
gaged while  used  for  cemetery  purposes. 

[ProceduTf!  for  sale  or  mortga^re  of  real  property  with  leave  of  court, 
Civ.  Code,  if  3390-96.] 

S  12.  Consolidation  of  incorporated  churches.— Two  or 
more  incorporated  churches  may  enter  into  an  agreement  under 
their  respective  corporate  seals  for  the  consolidation  of  such 
corporations,  setting  forth  the  name  of  the  proposed  new  cor- 
poration, the  denomination,  if  any,  to  which  it  is  to  belong, 
and  if  the  churches  of  such  denomination  have  more  than  one 
method  of  choosing  trustees,  by  which  of  such  methods  the 
trustees  are  to  be  chosen,  the  number  thereof,  the  names  of  the 
persons  to  be  the  first  trustees  of  the  new  corporation,  and  the 
date  of  its  annual  corporate  meetings.  Such  agreement  shall 
not  be  valid  unless  approved  by  the  governing  body  of  the 
denomination,  if  any,  to  which  each  church  belongs,  having 
Jurisdiction  ^over  such  church.  Each  corporation  shall  make  a 
separate  petition  to  the  supreme  court  for  an  order  consolidat- 
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ing  the  corporations,  setting  forth  the  denomination,  if  any,  to 
^hich  the  churcn  belongs,  that  the  consent  to  the  consolidation 
of  the  governing  body,  if  any,  of  that  denomination  has  been 
obtained,  the  agreement  therefor  and  a  statement  of  all  the 
property  and  liabilities  and  the  amount  and  sources  of  the 
annual  income  of  such  petitioning  corporations.  The  court  may 
direct  that  notice  of  the  hearing  of  such  petition  be  given  to 
parties  interested  therein  in  such  manner  and  for  such  time  as 
it  may  prescribe.  After  hearing  all  parties  interested,  present 
and  desiring  to  be  heard,  the  court  may  make  an  order  for  the 
consolidation  of  the  corporations  on  the  terms  of  such  agree- 
ment and  such  other  terms  and  conditions  as  it  may  prescribe, 
specifying  the  name  of  such  corporation  and  the  first  trustees 
thereof,  and  the  method  by  which  their  successors  shall  be 
chosen.  When  such  order  is  made  and  duly  entered,  the  per- 
sons theretofore  constituting  such  corporations  shall  become  an 
incorporated  church  by  the  name  designated  in  the  order,  and 
the  trustees  therein  named  shall  be  the  first  trustees  thereof, 
and  the  future  trustees  thereof,  shall' be  chosen  by  the  method 
therein  designated.  All  the  rights  and  powers  which  belonged 
to  each  of  the  corporations  so  consolidated,  shall  be  vested  in 
such  new  corporation,  which  shall  be  liable  for  all  debts  and 
liabilities  of  the  former  corporations.  A  copy  of  such  order 
shall  be  recorded  in  the  book  for  recording  certificates  of  in- 
corporation in  each  county  clerk's  office  in  which  the  certificate 
of  incorporation  of  each  consolidating  church  was  recorded;  or 
if  no  such  certificate  was  so  recorded,  then  in  the  clerk's  office 
of  the  county  in  which  the  principal  place  of  worship  or  prin- 
cipal office  of  the  new  corporation  is,  or  is  intended  to  be 
situated. 

§  13.  Judicial  investigation  of  amount  of  property  of  reli- 
gious corporation& —  The  supreme  court  at  a.  special  term,  held 
in  the  judicial  district  in  which  the  principal  place  of  worship 
or  of  holding  corporate  meetings  of  a  religious  corporation  is 
situated,  may  require  such  corporation  to  make  and  file  an  inven- 
tory of  its  property,  verified  by  its  trustees  or  a  majority  of 
them,  on  the  written  application  of  the  attorney-general,  stating 
that,  from  his  knowledge,  or  on  information  and  belief,  the  value 
of  the  property  held  by  such  corporation  exceeds  the  amount 
authorized  by  law.  On  presentation  of  such  application,  the 
court  shall  order  that  a  notice  of  at  least  ei.s?ht  days,  together 
176 
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with  a  copy  of  the  application,  be  served  upon  the  trustees  of 
the  corporation,  requiring  them  to  show  cause  at  a  time  and 
place  therein  specified  why  they  should  not  make  and  file  such 
inventory  and  account.  If,  on  the  hearing  of  such  application, 
no  good  cause  is  shown  to  the  contrary,  the  court  may  make  an 
order  requiring  such  inventory  or  account  to  be  filed,  and  may 
also  proceed  to  take  and  state  the  amount  of  property  held  by 
the  corporation,  and  may  appoint  a  referee  for  that  purpose:  and 
when  such  account  is  taken  and  stated,  after  hearing  all  the 
parties  appearing  on  the  application,  the  court  may  enter  an 
order  determining  the  amount  of  property  so  held  by  the  cor- 
poration and  its  annual  income,  from  which  order  an  appeal  may 
be  taken  by  any  party  aggrieved  as  from  a  judgment  of  the 
supreme  court  in  an  action  tried  therein  before  a  court  without 
a  jury.  No  corporation  shall  be  required  to  make  and  file  more 
than  one  inventory  and  account  in  any  one  year,  or  to  make  a 
second  account  and  inventory  while  proceedings  are  pending  for 
the  statement  of  an  account  under  this  section. 

§  14.  Corporations  with  governing  authority  over  churches. 
— An  unincorporated  diocesan  convention,  presbytery,  classis, 
synod,  annual  conference,  or  other  ecclesiactical  governing  body 
having  jurisdiction  over  several  churches,  may  at  a  stated  meet- 
ing thereof,  determine  to  become  incorporated  by  a  designated 
name,  and  may  by  a  plurality  vote,  elect  not  less  than  three  nor 
more  than  nine  persons  to  be  the  first  trustees  of  such  corpora- 
tion. The  presiding  officer  and  clerk  of  such  governing  body 
shall  execute  and  acknowledge  a  certificate  stating  that  such 
proceedings  were  duly  taken  as  herein  provided,  the  name  by 
which  such  corporation  is  to  be  known,  and  the  names  of  such 
first  trustees.  On  filing  such  certificate  the  members  of  such 
governing  body  and  their  successors  shall  be  a  corporation  by 
the  name  stated  in  the  certificate,  and  the  persons  named  as 
trustees  therein  shall  be  the  first  trustees  thereof. 

The  trustees  of  every  incorporated  governing  body  and  their 
successors  shall  hold  their  offices  during  the  pleasure  of  such 
body,  which  may  remove  them  and  fill  vacancies  in  accordance 
with  its  rules  and  regulations.  Such  corporation  may  take,  ad- 
minister and  dispose  of  property  for  the  benefit  of  such  govern- 
ing body,  or  of  any  parish,  congrep:ation,  society,  church,  mis- 
sion, religious,  benevolent,  charitable  or  educational  institution 
existing  or  acting  under  it. 
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§  15.  Property  of  extinct  churches.— Such  incorporated 
governing  body  may  decide  that  a  church,  parish  or  society  in 
connection  with  it  or  over  which  it  has  ecclesiastical  jurisdic- 
tion, has  become  extinct,  if  it  has  failed  for  two  consecutive 
years  next  prior  thereto  to  maintain  religious  services  according 
to  the  discipline,  customs  and  usages  of  such  governing  body,  or 
has  had  less  than  thirteen  resident  attending  members  paying 
annual  pew  rent  or  making  annual  contribution  towards  its  sup- 
port, and  may  take  possession  of  the  temporalities  and  property 
belonging  to  such  church*  parish  or  religious  society,  and  man- 
age; or  may,  in  pursuance  of  the  provisions  of  law  relating  to  the 
disposition  of  real  property  by  religious  corporations,  sell  or 
dispose  of  the  same  and  apply  the  proceeds  thereof  to  any  of  the 
purposes  to  which  the  property  of  such  governing  religious  body 
is  devoted,  and  it  shall  not  divert  such  property  to  any  other 
object. 

The  American  Congregational  Union  shall  be  deemed  the 
governing  religious  body  of  every  extinct  or  disbanded  Congre- 
gational church  within  the  meaning  of  this  section. 

The  Baptist  Missionary  Convention  of  the  State  of  New  York 
shall  be  deemed  the  governing  religious  body  for  every  extinct 
or  disbanded  Baptist  church,  and  Baptist  churches  becoming 
extinct  or  about  to  disband  or  disorganize  may,  by  a  vote  of  two- 
thirds  of  their  members  present  and  voting  therefor  at  a  meet- 
ing regularly  called  for  the  purpose,  vest  all  their  temporalities 
in,  and  place  them  in  possession  of  the  Baptist  Missionary  Con- 
vention of  the  State  of  New  York. 

The  New  York  Eastern  Christian  Benevolent  and  Missionary 
Society,  shall  be  deemed  the  governing  religious  body  of  any 
extinct  or  disbanded  church  of  the  Christian  denomination  situ- 
ated within  the  bounds  of  the  New  York  Eastern  Christian  Con- 
ference; and  the  New  York  Christian  Association,  of  any  other 
church  of  the  Christian  denomination,  and  any  other  incor- 
porated conference  shall  be  deemed  the  governing  religious  body 
of  any  such  church  situated  within  its  bounds.  By  Christian 
denomination  is  meant  only  the  denomination  specially  termed 
"  Christian,"  in  which  the  Bible  is  declared  to  be  the  only  rule 
of  faith,  Christian  their  only  name,  and  Christian  character  their 
only  test  of  fellowship,  and  in  which  no  form  of  baptism  is  mad^ 
a  test  of  Christian  character. 

§16.  Corporations  for  organizing  and  maintaining  mission 
churches  and  Smiday  schools. —  Ten  or  more  members  of  two 
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or  more  incorporated  churches  may  become  a  corporation  for  the 
purpose  of  organizing  and  maintaining  mission  churches  and 
Sunday  schools  in  the  vicinity  of  such  incorporated  churches 
and  of  acquiring  property  therefor,  by  executing,  acknowledging 
and  filing  a  certificate  stating  the  name  of  such  corporation,  the 
city  in  which  it  is  to  be  located;  the  names  of  the  churches;  the 
members  of  which  are  to  be  admitted  to  membership  therein; 
the  number  of  trustees  to  manage  its  affairs,  which  shall  be 
three,  six  or  nine,  and  the  names  of  the,  trustees  for  the  first  year 
of  its  existence.  Whenever  a  mission  church  established  by 
such  corporation  becomes  self-sustaining,  such  mission  church 
may  become  incorporated  and  shall  be  governed  in  pursuance 
of  the  laws  for  the  incorporation  and  government  of  a  church 
of  the  religious  denomination  to  which  such  mission  church 
belongs,  and  thereon  such  parent  corporation  may  convey  to  such 
Incorporated  church  the  property  connected  therewith. 

§  17.  Corporations  for  acquiring  parsonages  for  presiding 
elder  and  camp  meeting  grounds.  —  The  presiding  elder  and  a 
majority  of  the  district  stewards  residing  within  a  presiding 
elder's  district,  erected  by  an  annual  conference  of  the  Methodist 
Episcopal  denomination,  may  become  incorporated  for  the  pur- 
poses of  acquiring,  maintaining  and  improving  real  property 
to  be  used  either  as  a  parsonage  for  the  presiding  elder  of  such 
district  or  as  a  camp  ground  for  camp  meeting  purposes,  or  for 
both  of  such  objects  by  executing,  acknowledging  and  filing  a 
certificate  stating  the  name  and  object  of  the  corporation  to  be 
formed,  the  name  of  such  annual  conference,  and  of  such  pre- 
siding elder's  district,  the  names,  residences  and  official  relations 
to  such  district  of  the  signers  thereof,  the  number  of  trustees  of 
such  corporation,  which  shall  be  three  or  some  multiple  of 
three  not  more  than  twenty-one,  the  names  of  such  trustees, 
designating  one-third  to  hold  office  for  three  years,  one-third  to 
hold  office  for  two  years,  and  one-third  to  hold  ofl^ce  for  one 
year.  On  filing  such  certificate  the  presiding  elder  and  all  the 
stewards  of  such  district  by  virtue  of  their  respective  offices, 
shall  be  a  corporation  by  the  name  and  for  the  purposes  therein 
stated,  and  the  persons  therein  named  shall  be  the 
first  trustees  thereof.  The  presiding  elder  and  stewards 
of  pny  other  adjoining  presiding  elder's  district,  in  this 
or  any  other  state,  may  become  members  of  any 
such  corporation,  at  the  time  of  its  formation  or  any  time  there- 
after, with  the  consent  of  such  corporation,  which  has  for  its 
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sole  object,  or  for  one  of  its  objects,  the  acquiring,  maintaining 
and  improving  of  real  property  as  a  camp  ground  for  camg 
meeting  purposes,  if  such  presiding  elder  and  a  majority  of  such 
stewards  sign,  acknowledge  and  cause  to  be  filed  in  the  office 
of  the  secretary  of  state,  a  certificate  stating  such  object,  the 
name  of  such  district,  and  the  names,  residences  and  official  rela- 
tions to  such  district  of  the  signers  thereof,  with  the  consent 
of  the  original  corporation  indorsed  thereon. 

If  such  a  corporation,  which  has  for  its  sole  object  or  one  of 
its  objects,  the  acquisition  and  maintenance  of  camp  grounds  for 
camp  meeting  purposes,  is  composed  of  the  presiding  elders  and 
the  district  stewards  of  more  than  one  presiding  elder's  district, 
the  number  of  such  trustees  shall  be  apportioned  equally,  as 
near  as  may  be,  between  the  different  districts,  and  the  presid- 
ing elder  and  district  stewards  of  such  district  shall  elect  the 
number  of  trustees  so  apportioned  to  such  district,  and  the  re- 
mainder, if  any,  over  an  equal  division  of  the  trustees,  shall  be 
elected  by  all  the  members  of  the  corporation. 

A  person  holding  property  in  trust  for  the  purposes  of  a 
parsonage  for  the  presiding  elder  of  a  district,  and  his  successors 
in  office,  or  for  camp  meeting  purposes,  for  the  Methodist  Epis- 
copal denomination,  may  convey  the  same  to  a  corporation 
formed  for  the  purpose  of  acquiring  such  property  within  the 
district  in  which  the  property  is  situated.  Meetings  held  under 
the  direction  of  such  a  corporation  upon  camp  grounds  owned 
by  it  shall  be  deemed  religious  meetings,  within  the  provisions 
of  law  relating  to  disturbances  of  religious  meetings,  and  the 
trustees  of  such  a  corporation  shall  have  the  powers  of  peace 
officers  with  relation  thereto.  Whenever  such  a  corporation  or 
any  camp  ground  association  owns  land  bordering  upon  any 
navigable  waters,  to  be  used  for  camp  meeting  purposes  only^ 
such  corporation  or  association  may  regulate  or  prohibit  the 
landing  of  persons  or  vessels  at  the  wharves,  piers  or  shores 
upon  such  grounds  during  the  holding  of  religious  services 
thereon. 

If  the  trustees  of  any  such  corporation  heretofore  incorpo- 
rated have  not  been  classified,  so  that  the  terms  of  office  of  one- 
third  of  their  number  expire  each  year,  the  trustees  of  such 
corporation  shall  be  elected  annually  by  the  members  thereof; 
but  if  the  trustees  of  any  such  corporation  have  been  so  classi- 
fied, one-third  of  the  total  number  of  trustees  shall  be  elected 
annually  to  hold  office  for  three  years.    Such  a  corporation  here- 
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tofore  incorporated  may,  by  a  majority  vote,  at  an  annual  meet- 
ing:, or  at  a  special  meeting  duly  called  therefor,  determine  to 
change  the  number  of  its  trustees  to  three,  or  some  multiple 
thereof,  not  more  than  twenty-one.  On  such  determination  a 
majority  of  the  trustees  shall  sign,  acknowledge  and  file  in  the 
offices  where  the  original  certificate  of  such  corporation  is  filed, 
a  supplemental  certificate,  specifying  such  reduction  or  in- 
crease; and  thereon  the  number  of  trustees,  shall  be  the  number 
stated  in  such  certificate.  If  the  number  of  trustees  is  increased, 
the  corporation  shall  elect,  at  its  next  annual  meeting,  a  suffi- 
cient number  of  trustees  to  hold  office  for  one,  two  and  three 
years,  respectively,  so  that  the  terms  of  office  of  one-third  of 
the  whole  number  of  trustees  of  such  corporation  shall  expire 
at  each  annual  meeting  thereafter.  If  the  number  is  reduced, 
the  corporation  shall  thereafter  elect  at  its  annual  meetings 
one-third  of  the  number  of  trustees  specified  in  such  supple- 
mental certificate,  but  the  trustees  in  office  when  such  certificate 
is  filed  shall  continue  in  office  until  the  expiration  of  their 
terms,  respectively. 

[Difiturbance  of  religious  meetings,  a  misdemeanor,  Pen.  Code,  §§  274-6. 
Gamp  meeting  corporation  may  appoint  special  policemen,  etc.,  L.  1895, 
ch.  498.] 

§  18.  Application  of  this  chapter  to  churches  created  by 
special  laws.— If  a  church  be  incorporated  by  special  law,  ft 
and  its  trustees  shall  have,  in  addition  to  the  powers  conferred 
on  it  by  such  law,  all  the  powers  and  privileges  conferred  on 
incorporated  churches  and  the  trustees  thereof  respectively  by 
the  provisions  of  fhis  article,  and  also  all  the  powers  and  privi- 
leges conferred  by  this  chapter  on  churches  of  the  same  de- 
nomination or  of  the  like  character,  and  on  the  trustees  thereof 
respectively. 

ARTICLE  IL 

Special  Pbovibions  vob  the  Ikoobpobatiok  and  GovxBNiafiNT  of 
Pbotbstakt  Episoopal  Pabtshss  ob  Ohubohbs. 

Section  30.  The  meeting  for  incorporation. 

31.  The  certiflcatee  of  incorporation. 

32.  Coriwrate  trustees;  veetry;  powers  and  duties  thereof. 

33.  Annual  elections. 

34.  Changing  the  number  of  vestrymen  of  parishes  hereafter 

incorporated. 
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Section  35.  Changing   date  of  annual  elections,   number  and  terms  of 
office  of  vestrymen  and  terms  of  cliurchwardens  of  parishes 
heretofore  inc(MT)orated. 
36.  Clianging  the  qualifications  of  voters  and  the  qualifications  of 
wardens  and  vestrymen. 

§  30.  The  meeting  for  incorporation. —  Notice  of  a  meeting 
for  the  purpose  of  incorporating  an  unincorporated  Protestant 
Episcopal  parish  or  congregation,  and  of  electing  the  first 
churchwardens  and  vestrymen  thereof,  shall  specify  the  object, 
time  and  place  of  such  meeting,  and  shall  be  made  public  for 
at  least  two  weeks  prior  to  such  meeting,  either  by  open  read- 
ing of  such  notice  in  time  of  divine  service,  at  the  usual  place 
of  worship  of  such  parish  or  congregation,  or  by  posting  the 
same  conspicuously  on  the  outer  door  of  such  place  of  worship. 

Only  men  of  full  age  who  have  been  regular  attendants  at  the 
worship  of  such  parish  or  congregation  and  contributors  to  the 
support  thereof  for  one  year  next  prior  to  such  meeting,  or 
since  the  establishment  of  such  parish  or  congregation,  shall 
be  qualified  tb  vote  at  such  meeting. 

The  presence  of  at  least  six  persons  qualified  to  vote  thereat 
shall  be  necessary  to  constitute  a  quorum  of  such  meeting. 
The  action  of  the  meeting  upon  wiy  matter  or  question  shall  be 
decided  by  a  majority  of  the  qualified  voters  voting  thereon,  a 
quorum  being  present. 

The  oflSciating  minister,  or  if  there  be  none,  or  he  shall  be 
necessarily  absent,  any  other  person  qualified  to  vote  at  the 
meeting,  who  is  called  to  the  chair,  shall  preside  thereat  Such 
presiding  officer  shall  receive  the  votes,  be  the  judge  of  the 
.qualifications  of  voters,  and  declare  the  result  of  the  votes  cast 
at  such  meeting. 

The  polls  of  the  meeting  shall  remain  open  for  one  hour  or 
longer  in  the  discretion  of  the  presiding  officer,  or  if  required, 
by  a  vote  of  a  majority  of  the  voters  present. 

The  meeting  shall  decide  whether  such  unincorporated  parish 
or  congregation  shall  become  incorporated.  If  such  decision  be 
in  favor  of  incorporation,  such  meeting  shall  decide  upon  the 
name  of  the  proposed  corporation ;  what  secular  day  of  the  week 
beginning  with  the  first  Sunday  in  Advent,  shall  be  the  date  of 
the  regular  annual  election  of  such  corporation;  whether  the 
vestrymen  thereof  shall  be  three,  six  or  nine;  and  shall  elect  by 
ballot  from  the  persons  qualified  to  be  voters  thereat,  who  have 
been  baptized,  one-third  of  the  number  of  vestrymen  so  de- 
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cided  upon  to  hold  office  until  the  first  annual  meeting  of  the 
corporation  to  be  held  thereafter,  one-third  of  such  number,  to 
liold  oflice  until  one  year  after  such  annual  meeting,  and  one- 
third  of  such  number,  to  hold  office  until  two  years  after  such 
annual  meeting;  and  shall  elect  from  such  qualified  voters  who 
are  communicants  in  the  Protestant  Episcopal  church,  two  per- 
Hons  to  be  churchwardens  thereof,  one  to  hold  office  until  such 
annual  meeting  and  one  to  hold  office  until  one  year  after  such 
annual  meeting. 

[Definitions  of  ** iminc<»i)orated  church,**  "incorporated  cburch,**  and 
"  mlnistw,**  I  2,  ante.] 

§  m1.  The  certificates  of  incorporation. —  If  such  meeting 
shall  decide  in  favor  of  incorporation  and  comply  with  the  next 
preceding  section,  fhe  presiding  officer  of  such  meeting  and  at 
least  two  other  persons  present  and  voting  thereat,  shall  execute 
and  acknowledge  a  certificate  of  incorporation  setting  forth: 

1.  The  fact  of  the  calling  and  holding  of  such  meeting; 

2.  The  name  of  the  corporation  as  decided  upon  thereat; 

3.  The  county,  and  the  town,  city  or  village,  in  which  its 
principal  place  of  worship  is,  or  is  intended  to  be  located. 

4.  The  day  of  the  week  commencing  with  the  first  Sunday  in 
Advent,  upon  which  the  annual  elections  of  the  corporation  shall 
be  held; 

3.  The  number  of  vestrymen  decided  upon  at  such  meeting; 

il  The  names  of  the  vestrymen  elected  at  such  meeting  and 
the  term  of  office  of  each ; 

7.  The  names  of  the  churchwardens  elected  at  such  meeting 
and  the  term  of  office  of  each. 

On  filing  such  certificate  in  the  office  of  the  clerk  of  the 
county,  so  specified  therein,  the  members  of  such  parish  or  con- 
gregation and  the  persons  qualified  to  vote  at  such  meeting, 
and  the  persons  who  shall  thereafter,  from  time  to  time,  be 
qualified  voters  at  the  corporate  meetings  thereof,  shall  be  a 
corporation,  by  the  name  stated  in  such  certificate  and  the 
persons  so  elected  churchwardens  and  vestrymen,  shall  be  its 
churchwardens  and  vestrymen  for  the  terms  therein  stated 
respectively. 

Such  corporation  shall  be  an  incorporated  church,  and  may  be 
termed  also  an  incorporated  parish. 

[Form  of  acknowledgment;  what  officers  may  take,  Stat  Const  L.,  S  15 
and  note,  ante,  p.  113.    Certificate  to  he  recorded,  §  3,  ante.] 
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§  32.  Corporate  trustees;  vestry;  powers  and  duties 
thereof.  —  The  churchwardens  and  vestrymen  of  an  incorpo- 
rated Protestant  Episcopal  parish  or  church,  together  with  the 
rector  thereof,  if  any,  shall  be  the  trustees  of  the  corporation 
and  shall  also  constitute  the  vestry  of  the  parish. 

No  meeting  of  the  vestry  or  trustees  shall  be  held  unless 
either  all  the  members  thereof  are  present,  or  three  days  notice 
thereof  shall  be  given  to  each  member  thereof,  by  the  rector  per- 
sonally or  in  writing  to  each  member  thereof,  or,  if  there  be  no 
rector  or  he  be  incapable  of  acting,  by  one  of  the  churchwar- 
dens; except  that  twenty-four  hours  notice  of  the  first  meeting 
of  the  vestry  or  trustees  after  an  annual  election,  shall  be 
sufficient 

To  constitute  a  quorum  of  the  vestry  or  board  of  trustees 
there  must  be  present  either: 

1.  The  rector,  at  least  one  of  the  churchwardens,  and  a 
majority  of  the  vestrymen  or 

3.  The  rector,  both  churchwardens  and  one  less  than  a 
majority  of  the  vestrymen,  or 

3.  If  the  rector  be'  absent  from  the  diocese  and  shall  have 
been  so  absent  for  over  four  calendar  months,  or  if  the  meet- 
ings be  called  by  the  rector  and  he  be  absent  therefrom,  or 
be  incapable  of  acting,  one  churchwarden  and  a  majority  of  the 
vestrymen,  or  both  churchwardens  and  one  less  than  a  majority 
of  the  vestrymen. 

But  if  there  be  a  rector  of  the  parish,  no  measure  shall  be 
taken,  in  his  absence,  in  any  case,  for  effecting  the  sale  or  dis- 
position of  the  real  property  of  the  corporation,  nor  for  the 
sale  or  disposition  of  the  capital  or  principal  of  the  personal 
property  of  the  corporation,  nor  shall  any  act  be  done  which 
shall  impair  the  righls  of  such  rector. 

The  presiding  oflficer  of  the  vestry  or  trustees  shall  be  the 
rector,  or  if  there  be  none,  or  he  be  absent,  the  churchwarden 
who  shall  be  called  to  the  chair  by  a  majority  of  the  votes,  if 
both  the  churchwardens  be  present;  or  the  churchwarden  pres- 
ent, if  but  one  be  present 

At  each  meeting  of  the  vestry  or  trustees  each  member  thereof 
shall  be  entitled  to  one  vote. 

The  vestry  shall  have  power  to  fill  a  vacancy  occurring  in  the 
office  of  a  churchwarden  or  vestryman  by  death,  resignation  or 
otherwise  than  by  expiration  of  term,  until  the  next  annual 
177 
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election  at  which,  if  such  vacancy  would  continue  thereafter, 
it  shall  be  filled  for  the  remainder  of  the  unexpired  term. 

The  vestry  may,  subject  to  the  canons  of  the  Protestant  Epis- 
copal church  in  the  United  States,  and  of  the  diocese  in  which 
the  parish  or  church  is  situated,  by  a  majority  vote,  elect  a  rec- 
tor to  fill  a  vacancy  occurring  in  the  rectorship  of  the  parish,  and 
may  fix  the  salary  or  compensation  of  the  rector. 

§  33.  Annual  elections  of  incorporated  Protestant  Episco- 
pal parishes. —  The  annual  election  of  a  Protestant  Episcopal 
parish,  hereafter  incorporated,  shall  be  held  on  the  secular  day 
in  the  week  commencing  with  the  first  Sunday  in  Advent,  desig- 
nated in  its  certificate  of  incorporation.  The  annual  election  of 
an  incorporated  Protestant  Episcopal  parish  or  church  hereto- 
fore incorporated  shall  be  held  on  the  day  fixed  for  such  annual 
meeting,  by  or  in  pursuance  of  law,  or  if  no  such  date  be  so 
fixed,  then  on  the  Monday  next  after  the  first  Sunday  in  Advent. 

Notice  of  such  annual  election  shall  be  read  by  the  rector  of 
the  parish,  or  if  there  be  none,  or  he  be  absent,  by  the  officiating 
minister  or  by  a  churchwarden  thereof,  on  each  of  the  two  Sun- 
days next  precedirig  such  election,  in  the  time  of  divine  service, 
or  if,  for  any  reason,  the  usual  place  of  worship  of  the  parish  be 
not  open  for  the  divine  service,  the  notice  shall  be  posted  con- 
spicuously on  the  outer  door  of  the  place  of  worship  for  two 
weeks  next  preceding  the  meeting. 

Such  notice  shall  specify  the  place,  day  and  hour  of  holding 
the  meeting,  the  name  and  term  of  office  of  each  churchw^arden 
and  vestryman  whose  term  of  ofiice  shall  then  expire,  or  whose 
office  shall  then  be  vacant  for  any  cause,  and  the  office  for  which 
each  such  officer  is  to  be  then  elected.  The  meeting  for  each 
such  annual  election,  shall  be  held  immediately  after  morning 
service. 

The  presiding  officer  of  such  meeting  shall  be  the  rector 
thereof,  if  there  be  one,  or  if  there  be  none,  or  he  be  absent,  one 
of  the  churchwardens  elected  for  the  purpose  by  a  majority  of 
the  duly  qualified  voters  present,  or  if  no  churchwarden  be 
present,  a  vestryman  elected  in  like  manner.  Such  presiding 
officf  r  shall  be  the  judge  of  the  qualifications  of  the  voters;  shall 
receive  the  votes  cast;  and  shall  declare  the  result  of  the  votes 
cast  at  such  election.  The  presiding  officer  of  such  meeting  shall 
enter  the  proceedings  of  the  meeting  in  the  book  of  the  minutes 
of  the  vestry,  sign  his  name  thereto,  and  offer  the  same  to  as 
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many  qualified  voters  present  as  he  shall  think  fit,  to  be  also 
signed  by  them. 

Only  men  of  full  age  belonging  to  the  parish,  who  have  been 
regular  attendants  at  its  worship  and  contributors  to  its  support 
for  at  least  twelve  months  prior  to  such  meeting,  or  since  the 
establishment  of  such  parish,  shall  be  qualified  voters  at  any 
such  meeting.  The  action  of  the  meeting  upon  any  matter  or 
question  shall  be  decided  by  a  majority  of  the  qualified  voters 
voting  thereon.  The  polls  of  the  election  shall  continue  open 
for  one  hour,  and  longer,  not  exceeding  six  hours,  in  the  discre- 
tion of  the  presiding  officer,  or,  if  required,  by  a  vote  of  a 
majority  of  the  qualified  voters  present  and  voting. 

The  churchwardens  and  vestrymen  shall  be  elected  by  ballot 
from  persons  qualified  to  vote  at  such  meeting,  and  no  person 
shall  be  eligible  for  election  as  churchwarden,  unless  he  be  also 
a  communicant  in  the  Protestant  Episcopal  church,  nor  be 
eligible  for  election  as  vestryman,  unless  he  shall  have  been  bap- 
tized. 

At  each  annual  election  of  an  incorporated  Protestant  Epis- 
copal parish  hereafter  incorporated,  one  churchwarden  shall  be 
elected  to  hold  office  for  two  years;  and  one-third  of  the  total 
number  of  the  vestrymen  of  the  parish  shall  be  elected  to  hold 
office  for  three  years.  At  each  annual  election  of  an  incor- 
porated Protestant  Episcopal  parish  or  church  heretofore  incor- 
porated, two  churchwardens  and  the  total  number  of  its  vestry- 
men shall  be  elected  to  hold  office  for  one  year  thereafter,  unless 
the  terms  of  office  of  but  one  churchwarden  or  of  but  one-third  of 
its  vestrymen  shall  then  expire,  in  which  case  one  churchwarden 
shall  be  elected  to  hold  office  for  one  year,  and  one-third  of  the 
total  number  of  its  vestrymen  shall  be  elected  to  hold  office  for 
three  years.  Each  churchwarden  and  vestryman  shall  hold  office 
after  the  expiration  of  his  term  until  his  successor  shall  be 
chosen. 

§  34.  Changing  the  number  of  vestnrmen  of  Protestant 
Episcopal  parishes  hereafter  incorporated. —  If  the  vestry  of 
a  Protestant  Episcopal  parish,  hereafter  incorporated,  shall,  by 
resolntion,  recommend  that  the  number  of  vestrymen  of  such 
parish  be  changed  to  either  three,  six  or  nine  vestrymen,  notice 
of  such  recommendation  shall  be  included  in  the  notice  of  the 
next  annual  meeting  of  such  parish,  and  be  submitted  to  such 
meeting.    If  such  recommendation  be  ratified  by  such  meeting, 
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the  presiding  officer  thereof,  and  at  least  two  qualified  voters 
present  thereat,  shall  execute  and  acknowledge  a  certificate 
setting  forth  such  resolution  of  the  vestry,  the  fact  that  notice 
thereof  had  been  given  with  the  notice  of  such  annual  meeting; 
that  such  meeting  had  ratified  the  same;  and  the  number  of 
vestrymen  so  decided  on.  Such  certificate  shall  be  filed  in  the 
oftice  of  the  clerk  of  the  county  in  which  the  original  certificate 
of  incorporation  is  filed  and  recorded,  and  such  change  in  the 
number  of  vestrymen  shall  take  effect  at  the  time  of  the  next 
annual  corporate  election  thereafter. 

If  the  number  of  vestrymen  be  thereby  increased  then,  in  addi- 
tion to  the  n^mber  of  vestrymen  to  be  elected  at  such  iiext 
ai^nual  corporate  niieeting,  one-third  of  such  increased  number 
of  vestrymen  shall  be  elected  to  hold  office  for  one  year  there- 
after, one-third  of  such  increased  number  shall  be  elected  to 
hold  office  for  two  years  thereafter,  and  one-third  of  such  in- 
creased number  shall  be  elected  to  hold  office  for  three  years 
thereafter. 

If  the  number  of  vestrymen  by  such  change  be  reduced,  such 
reduction  shall  not  affect  the  term  of  office  of  any  vestryman 
duly  elected,  and  at  such  next  annual  corporate  meeting,  and 
at  each  annual  meeting  thereafter,  one-third  of  such  reduced 
number  of  vestrymen  shall  be  elected  to  bold  office  for  three 
years. 

§  35.  Changing  date  of  annual  elections,  number  and 
terms  of  office  of  vestrymen  and  terms  of  churchwardens  in 
Protestant  Episcopal  churches  heretofore  incorporated.— If  the 
vestry  of  a  Protestant  Episcopal  parish,  heretofore  incorporated, 
shall,  by  resolution,  recommend  that  the  date  of  the  annual 
election  of  such  corporation  be  changed  to  a  secular  day  in  the 
week  beginning  with  the  first  Sunday  in  Advent,  or  that  tlie 
number  of  vestrymen  be  changed  to  three,  six  or  nine,  and 
that  the  terms  of  the  churchwardens  be  changed  so  that  one 
warden  shall  be  elected  annually,  notice  of  such  recommenda- 
tion or  recommendations  shall  be  included  in  the  notice  of  the 
next  annual  meeting  of  such  parish,  and  be  submitted  to.  such 
meeting.  If  such  recommendation  or  recommendations  be  rati- 
fied by  such  meeting,  the  presiding  officer  thereof  and  at  least 
two  qualified  voters  present  thereat,  shall  execute  and  acki^owl- 
edge  a  certificate  setting  forth  such  resolution  of  tl^^  vestry; 
the  fact  th^t  notice  thereof  had  been  given  with  the  notice  of 
such  annual  meeting;  that  such  meeting  had  ratified  the  same; 
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the  date  deteimined  upon  for  the  annual  election  of  the  parish; 
the  number  of  vestrymen  so  decided  on;  and  the  fact  that  the 
meeting  determined  to  thereafter  elect  churchwardens,  so  that 
the  term  of  one  warden  shaH  expire  annually. 

Such  certificate  shall  be  filed  in  the  oflSce  of  the  clerk  of  the 
county  in  which  the  original  certificate  of  incorporation  is  filed 
and  recorded.  If  the  meeting  determined  to  change  the  date 
of  the  annual  election,  the  next  annual  election  of  the  corpora- 
tion shall  be  held  on  the  day  in  the  week  beginning  with  the 
first  Sunday  in  Advent,  determined  on  by  such  meeting,  and 
the  terms  of  the  vestrymen  and  churchwardens,  which,  pur- 
suant to  law,  would  expire  at  the  next  annual  election  of  such 
corporation,  shall  expire,  and  their  successors  shall  be  elected 
on  such  day. 

If  the  meeting  determine  to  change  the  number*  of  vestry- 
men and  manner  of  electing  wardens  and  vestrjninen,  there 
shall  be  elected  at  the  fii-st  annual  election  thereafter,  one-thii*d 
of  the  number  of  vestrymen  so  determined  on,  to  hold  office 
for  three  years;  one-third  thereof  to  hold  office  for  two  years; 
and  one-thfrd  thereof  to  hold  office  for  one  year;  and  one  church- 
li'arden  to  hold  office  for  one  year,  and  one  to  hold  for  two 
years;  and  thereafter  at  the  annual  election  of  such  parish 
Ibere  AaA  Jje  elected  one-third  of  the  number  of  vestrymen 
determined  on  kt  sticfh  meeting  and  one  cbtrcliwaii'den* 

§  86.  Cbsttgtikg  the  qtialHicatlon  of  voters  and  the  qukliifi- 
cations  of  wardens  ^cilA  'vtsttymen. —  If  the  vestry  of  a  !Prot- 
e^ant  Episcopal  parish  heretofore  incorporated  shall  "by 
resolution  recommend  that  the  qualification  of  voters  anA  the 
qualifioations  of  wa;rdens  and  vestrymen  be  cbanged  to  conform 
in  both  cases  to  the  requirement  of  section  thirty  of  this 
fftatnte,  notice  of  such  recommendation  or  recommendations 
shall  be  included  in  the  notice  t>f  the  next  annual  meeting  of 
such  parish,  and  be  submitted  to  such  meeting.  If  such  recom- 
mendation or  recommendations  be  ratified  by  such  meeting  the 
presiding  officer  thereof  and  at  least  two  qualified  voters 
present  thereat  shall  execute  and  acknowledge  a  certificate  set- 
ting forth  such  resolution  of  the  vestry,  the  fact  that  notice 
thereof  had  been  given  with  the  notice  of  such  annual  meeting, 
and  that  such  meeting  had  ratified  the  same. 

Such  certificate  shall  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  original  certificate  of  incorporation  is  filed 
and  recorded. 
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ARTICLE  nL 

SpSOIAL  PBOVIBIOVS  FOS  THB  IkOOBPOBATION  AJS(D  GoTSSNliSNT  OF 

RoMAK  Catholio  akd  Gbsek  Ohubohes. 

Section  50.  Incorporatioii  of  Roman  Catholic  ajid  Greek  churches. 
51.  Government  of  incorporated  Roman  OathoUcHihnrchea 

§  50.  Incorporation  of  Roman  Catholic  and  Greek  churches. 
—  An  unincorporated  Roman  Catholic  church,  or  an  unincorpo- 
rated Christian  Orthodox  Catholic  church  of  the  Eastern  Con- 
fession, in  this  state  may  become  incorporated  as  a  church  by 
executing,  acknowledging  and  filing  a  certificate  of  incorpora- 
tion, stating  the  corporate  name  bj  which  such  church  shall  be 
known  and  the  county,  town,  city  or  village  where  its  principal 
place  of  worship  is,  or  is  intend(;d  to  be,  located. 

A  certificate  of  incorporation  of  an  unincorporated  Roman 
Catholic  church  shall  be  executed  and  acknowledged  by  the 
Roman  Catholic  archbishop  or  bishop,  and  the  vicar-general  of 
the  diocese  in  which  its  place  of  worship  is,  and  by  the  rector 
of  the  church,  and  by  two  laymen,  members  of  such  church  who 
shall  be  selected  by  such  oflScials,  or  by  a  majority  of  such 
ofllcials. 

A  certifioate  of  incorporation  of  an  unincorporated  Ghristian 
Orthodox  Catholic  church  of  the  Eastern  Confession  shall  be 
executed  and  acknowledged  by  the  envoy  extraordinary  and 
minister,  plenipotentiary,  and  the  consul-general  of  Russia  to 
the  United  States,  then  acknowledged  and  received  as  such  by 
the  United  States. 

On  filing  such  certificate  such  church  shall  be  a  corporation 
by  the  name  stated  in  the  certificate. 

[DefiQltionjs  of  *'  unincorporated  church,"  and  "  inccM-porated  church,"  $  2, 
ante.  Form  of  acknowledgment;  what  officers  may  take,  Stat  Const  L., 
S  15  and  note,  ante,  p.  113.  Where  certificate  to  be  filed  and  recorded, 
S  3,  ante.] 

§  51.  Government  of  incorporated  Roman  Catholic  and 
Greek  churches. —  The  archbishop  or  bishop  and  the  vicar- 
general  of  the  diocese  to  which  any  incorporated  Roman  Catholic 
church  belongs,  the  rector  of  such  church,  and  their  successors 
in  office  shall,  by  virtue  of  their  offices,  be  trustees  of  such 
church.  Two  laymen,  members  of  such  incorporated  church, 
selected  by  such  officers  or  by  a  majority  of  them,  shall  also  be 
trustees  of  such  incorporated  church,  and  such  officers  and 
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suoh  lajrmen  trustees  shall  together  constitate  the  board  of 
.  trustees  thereof.  The  two  laymen  signing  the  certificate  of  in- 
corporation of  an  incorporated  Roman  Catholic  church  shall  he 
.the  two  laymen  trustees  thereof  during  the  first  year  of  its  cor- 
porate existence.  The  term  of  office  of  the  two  laymen  trustees 
of  an  incorporated  Roman  Catholic  church  shall  be  one  year. 
Whenever  the  office  of  any  such  layman  trustee  shall  become 
vacant  by  expiration  of  term  of  office  or  otherwise,  his  successor 
shall  be  appointed  from  members  of  the  cburch,  by  such  officers 
or  a  majority  of  them.  No  act  or  proceeding  of  the  trustees  of 
any  such  incorporated  church  shall  be  valid  without  the  sanc- 
tion of  the  •archbishop  ^or  bishop  of  the  diocese  to  which  such 
church  belongs,  or  in  case  of  their  absence  or  inability  to  act, 
without  the  sanction  of  the  vicar-general  or  of  the  administrator 
of  such  diocese. 

The  envoy  extraordinary  and  minister  plenipotentiary,  and 
the  consul-general  of  Russia  to  the  United  States,  acknowledged 
and  received  as  such,  and  their  successors  in  office  shall,  by 
virtue  of  office,  be  the  trustees  of  every  incorporated  Christian 
Orthodox  Catholic  church  of  the  Eastern  Confession  in  this 
state.  The  trustees  of  any  such  church  shall  have  power  to 
fix  and  change  the  salary  of  the  rector  and  his  assistant, 
appointed  or  commissioned  according  to  the  rules  and  usages 
of  the  denomination  to  which  such  church  belongs. 

ARTICLE  IV. 

BfSGIAL  PbOVTBIOKB  fob  THI  iKOOBPOBATlOlf  AKD  GkTBBNMBlffT  OF 

Befobmbd  Dutoe,   Bbfobmed   Pbbsbytebiaut  and   LuTHSBiJr 
Chxjbohbs. 

Section  60.  Decision  by  a  Reformed   Dutch  or  Reformed  Presbyterian 
dhm^ch,  as  to  system  of  incorporation  and  government 

61.  Decision  by  Evangelical  Lutheran  cbiu*ch  as  to  system  of 

incorporation  and  goremment 

62.  Incorporation   of    Reformed    Dutch,    Reformed    Presbyterian 

and  Evangefical  Lutheran  churches  under  this  article. 

63.  Consistory  of  a  Reformed  church  in  America. 

64.  Reformed  churches  in  America,  changing  system  of  choosing 

trustees.    Minister;  how  chosen, 

65.  Reformed  Presbyterian  chuirches,  changing  system  of  choosing 

trustees.    Pew  rents  and  minister's  salary. 

66.  Evangelical  Lutheran  churches,  changing  system  of  choosing 

trustees. 
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§  60.  Dedsioii  by  a  Reformed  Dutch  or  Reforoied  Presby- 
terian church  as  to  system  of  incorporation  and  goyemment — 
The  minister  or  ministers,  if  there  be  any,  and  the  elders  and 
deacons  of  an  unincorporated  church  in  connection  with  the 
Reformed  church  in  America,  the  true  Reformed  Dntoh  church 
in  the  United  States  of  America,  or  with  the  Reformed  Presby- 
terian church,  may  determine  to  incorporate  such  church  in 
pursuance  of  this  article,  or  to  call  a  meeting  of  such  unincor- 
porated church  for  the  purpose  of  deciding  whether  such  church 
shall  be  incorporated  in  pursuance  of  the  next  article  of  this 
chapter,  entitled  "  Special  provisions  for  the  incorporation  and 
government  of  churches  of  other  denominations." 

If  such  ministers,  elders  and  deacons  determine  to  call  such 
meeting  for  such  purpose,  then  such  church  may  be  incor- 
porated and  shall  be  governed  after  its  incorporation  in  pursu- 
ance of  the  provisions  of  the  next  article  of  this  chapter,  except 
such  provisions  thereof  as  are  applicable  to  churches  of  a  single 
denomination  only,  and  except  that  the  notice  of  the  meeting 
for  incorporation  shall  be  signed  by  such  ministers,  elders  and 
deacons  or  a  majority  of  them,  and  no  other  signatures  thereto 
shall  be  necessary  to  its  validity;  and,  if  it  be  a  Reformed 
church  in  America,  it  shall,  after  incorporation,  be  governed  by 
such  of  the  provisions  of  this  article  as  relates  to  its  consistory 
and  to  the  choice  of  its  minister. 

§  61.  Decision  by  Lutheran  churches  as  to  system  of  incor- 
poration and  government.-— A  meeting  for  the  purpose* of  incor- 
porating an  unincorporated  Evangelical  Lutheran  chtirch  must 
be  called  and  held  in  pursuance  of  the  provisions  of  the  next 
article  of  this  chapter,  except  that  the  first  business  of  Bucb. 
meeting  after  its  incorporation  shall  be  to  determine  whether 
Buch  church  shall  be  incorporated  and  governed  in  pursuance  of 
this  article,  or  in  pursuance  of  the  next  article  of  this 
chapter.  If  such  meeting  determines  that  such  church 
shall  be  incorporated  and  governed  in  pursuance  of  this 
article,  then  no  further  proceedings  shall  be  taken  in  pursuance 
of  the  next  article,  and  such  church  may  be  incorporated  and 
shall  be  governed  after  its  incorporation  in  pursuance  of  the 
provisions  of  the  following  sections  of  this  article,  except  such 
provisions  as  are  applicable  only  to  churches  of  a  different: 
denomination;  and  the  certificate  of  incorporation  shall  recite 
such  determination  of  such  meeting.  If  such  meetiny  determine 
that  such  church  shall  be  incorporated  and  governed  in  pursij- 
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ance  of  the  next  article  of  this  chapter,  then  this  article  shall 
not  be  applicable  thereto,  but  such  church  may  be  incorporated 
and  shall  be  governed  after  its  incorporation  in  pursuance  of 
the  provisions  of  the  next  article  of  this  chapter,  except  such 
provisions  as  are  applicable  to  churches  of  a  single  religious 
denomination  only. 

§  62.  Incorporation  of  Reformed  Dutch,  Reformed  Presby- 
terian  and  Evangelical  Lutheran  churches  under  this  article. — 
If  an  unincorporated  church  in  connection  with  the  Reformed 
church  in  America,  the  true  Reformed  Dutch  church  in  the 
United  States  of  America,  the  Reformed  Presbyterian  church, 
or  with  the  Evangelical  Lutheran  church,  determine  to  incor- 
porate in  pursuance  of  this  article,  the  minister  or  ministers 
and  the  elders  and  deacons  thereof,  shall  execute,  acknowledge 
and  cause  to  be  filed  and  recorded  a  certificate  in  pur- 
suance of  this  article.  The  deacons  of  a  Presbyterian  church 
may  alone  sign  such  certificate  if  authorized  so  to  do 
by  such  church..  Such  certificate  of  incorporation  shall 
state  the  name  of  the  proposed  corporation,  the  county 
and  town,  city  or  village  where  its  principal  place  of 
worship  is  or  is  intended  to  be  located,  and,  if  it  be  an  Evan- 
gelical Lutheran  church,  the  fact  that  a  meeting  of  such  church 
duly  called  decided  that  it  be  incorporated  under  this  article; 
And  if  it  be  signed  by  the  deacons  of  a  Reformed  Presbyterian 
church,  it  shall  state  that  they  were  authorized  so  to  do  by 
such  church. 

On  filing  such  certificate  such  church  shall  be  a  corporation 
by  the  name  stated  therein  and  the  minister  or  ministers,  if  any, 
and  the  elders  and  deacons  of  such  church  shall,  by  virtue  of 
their  offices,  be  the  trustees  of  such  corporation,  except  that  if 
it  be  a  Reformed  Presbyterian  church,  the  certificate  of  incor- 
poration of  which  shall  have  been,  in  pursuance  of  law,  signed 
by  its  deacons  only,  the  deacons  of  such  church  shall,  by  virtue 
of  their  officers,  to*  be  the  trustees  of  such  corporation. 

[Definitions  of  incorporated  and  unincorporated  diurch,  {  2,  ante.  Form 
of  acknowledgment;  what  oflBcers  may  take,  Stat  Const  L.,  S  15,  and 
note,  ante,  p.  113.   Where  certificate  to  he  filed  and  receded,  {  3,  ante.] 

§  63.  Consistory  of  a  Reformed  church  in  America ;  ministers, 
how  chosen. — ^Any  church    in  connection  with  the  Reformed 

*  So  in  the  origlnaL 
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church  in  America,  the  choice  or  election  of  the  members  of 
whose  consistory  is  not  subject  to  the  ecclesiastical  rules  or 
jurisdiction  of  such  Reformed  church  in  America,  shall,  if  th^ 
consistory  so  determine,  be  subject  to  such  rules  and  jurisdiq- 
tiori;  and  thereafter  the  choice  of  the  members  of  the  consistory 
shall  be  in  accordance  with  such  rules  and  practices. 

If  any  such  church  be  incorporated  under  the  next  article  of 
this  chapter,  or  if  its  trustees  be  elective  in  pursuance  of  such 
article,  its  board  of  trustees  and  its  consistory  shall  act  con- 
currently in  the  choice  of  its  minister. 
[Definition  of  minister,  S  2,  ante.] 

§  64.  Reformed  churches  in  America,  changing  system  of 
choosing  trustees ;  ministers,  how  chosen. —  If  the  ministers, 
elders  and  deacons  who,  at  any  time,  by  virtue  of  their  offices, 
constitute  the  trustees  of  any  Reformed  church  in  America,  de- 
termine that  the  trustees  of  such  church  shall  thereafter  be 
elective  in  pursuance  of  the  next  article  of  this  chapter,  and 
shall  determine  whether  the  number  of  such  trustees  shall  be 
three,  six  or  nine,  and  the  date  of  the  annual  corporate  meeting 
of  the  church,  they  may  sign,  acknowledge  and  cause  to  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  county  in  which  the 
certificate  of  incorporation  of  such  church  is  filed  or  recorded,  a 
certificate  of  such  determinations.  Thereafter  the  trustees  of 
such  church  shall  be  elective  in  pursuance  of  the  provisions  of 
the  next  article  of  this  chapter,  relating  to  the  election  of  trus- 
tees of  incorporated  churches.  At  the  next  annual  corporate 
meeting  after  the  filing  of  such  certificate,  one-third  of  the  num- 
ber of  trustees  so  determined  on  shall  be  elected  to  hold  office 
for  one  year,  one-third  for  two  years  and  one-third  for  three 
years,  and  the  minister,  elders  and  deacons  shall  cease  to  be  the 
trustees  of  such  church.  At  each  subsequent  annual  corporate 
meeting  of  such  church,  one-third  of  the  number  of  trustees  so 
determined  on  shall  be  elected  to  hold  office  for  three  years. 

If  the  trustees  of  an  incorporated  Reformed  chtjrch  In 
America  are  at  any  time  elective,  in  pursuance  of  the  next 
article  of  this  chapter,  the  board  of  trustees  and  the  consistory 
thereof  may  concurrently  determine  that  the  minister  or  min- 
isters, if  any,  and  the  elders  and  deacons  of  such  church  shall 
constitute  the  trustees  thereof.  Thereon  the  president  and  clerk 
of  the  consistory  and  the  president  and  clerk  ot  the  board  of 
trustees  shall  sign  and  acknowledge  and  cause  to  be  filed  an<^ 
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recorded  in  the  office  of  the  clerk  of  the  county  in  which  the 
original  certificate  of  incorporation  is  filed  or  recorded,  a  cer- 
tificate  of  such  determination,  stating  the  names  of  such  min- 
isters, elders  and  deacons.  On  such  filing  and  recording  such 
certificate,  such  board  of  trustees  shall  be  dissolved,  and  the 
minister  or  ministers,  and  elders  and  deacons  of  such  church, 
and  their  successors  in  office  shall  constitute  the  trustees  of 
such  church, 

§  65.  Reformed  Presb]rterian  churches,  changing  system  of 
choosing  trustees ;  pew  rents  and  minister's  salary. —  If  any 
incorporated  Reformed  Presbyterian  church,  at  a  meeting  of  the 
church  or  congregation,  determine  that  the  deacons  of  such 
church  shall  be  the  trustees  thereof,  then  the  deacons  of  such 
church  actively  engaged  in  the  exercise  of  their  offices  therein, 
and  their  successors  in  office,  shall,  by  virtue  of  their  respective 
offices,  be  the  trustees  of  such  church.  The  salary  of  the  min- 
ister and  the  pew  rents  in  any  such  church  shall  be  fixed  by  the 
vote  of  the  congregation,  and  the  trustees  shall  not  fix  or  change 
the  same. 

§  f^6.  Evangelical  Lutheran  churches,  changing  system  of 
electing  trustees. —  If  the  trustees  of  an  incorporated  Evan- 
gelical Liitheran  church  shall,  at  any  time,  be  elective  in  pur- 
suance of  the  next  article  of  this  chapter,  the  church  may,  at 
an  iinnual  corporate  meeting,  if  notice  thereof  be  given  with 
the  notice^ of  sue]}  meeting,  •  determine  that  the  minister  or 
ministers,  elders  and  deacons  thefreof  shall  thereafter  constitute 
the  trustees  thertnif.  and  thereon  the  trustees  of  such  church 
shall  sign,  acknowledge  and  cause  to  be  filed  and  recorded,  a 
certificate  stating  the  fact  of  such  detei*mination  and  the  names 
of  the  minister  or  ministers,  if  any,  and  of  the  elders  and  deacons 
of  such  church,  and  thereon  the  terms  of  office  of  such  trustees 
shall  cease,  and  the  minister  or  ministers,  and  the  elders  and 
deacons  of  such  church  and  their  successors  in  office  shall,  by 
virtue  of  their  respective  offices,  be  the  trustees  of  such  church. 

ARTICLE  V. 
Special    Pbovisions   fob  thb  Inoobpobation  of    Chubohbs  of 

OtHEB  DKNC»MIlSrATIONf, 

Section  80.  Application  of  this  article. 

81.  Notice  of  meeting  for  incorpcHratlon. 

82.  The  meeting  for  incorporatioin. 

83.  The  certificate  of  incorporation. 
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Seotion  84.  Time,  place  and  ticytlce  of  corpoi^te  meetings. 

85.  Organization  and  conduct  of  corporate  meetings;  qnallflcatioag 

of  voters  thereat. 

86.  Olianging  date  of  annual  corporate  meetlnga 

87.  Changing  number  of  trustees. 

88.  Meetings  of  trustees. 

89.  The  creation  and  filling  of  vacancies  among  crast)ees  of  such 

churches. 

90.  Control  of  trustees  by  corporate  meetings  of  ftuch  churches; 

salaries  of  ministers. 

91.  Trustees  of  a  church  in  connection  with  the  United  Brethren 

in  Christ 

92.  Trusts  for  Shakers  and  Friends. 

93.  Conveyance  of  trust  property  of  Friends. 

%  «©•  Application  of  this  article,—  This  article  is  not  appli- 
cable to  a  Ptotestant  Episcopal  church,  a  Roman  Catholic 
church,  or  to  a  Christian  Orthodox  Catholic  church  of  the 
Eastern  Confession.  No  provision  of  this  article  is  applicable 
to  a  Reformed  church  in  America,  a  true  Reformed  Dutch 
church  in  the  United  States  of  America,  a  Reformed  Presby- 
terian church  or  to  an  Evangelical  Lutheran  church,  except  as 
declared  to  be  so  applicable  by  the  next  preceding  article  of 
this  chapter. 

This  article  is  applicable  to  churches  of  all  other  denomina- 
tions. 

§  SI.  Notice  of  meeting  Ibr  incorporation. —  Notice  of  a 
Bieeting  for  the  purpose  of  incorporating  an  unincorporated 
church,  to  which  this  article  is  applicable,  shall  be  given  aa 
follows: 

The  notice  shall  be  in  writing,  and  shall  state,  in  substance, 
that  a  meeting  of  such  unincorporated  church  will  be  held  at 
its  usual  place  of  worship  at  a  specified  day  and  hour,  for  the 
purpose  of  incorporating  such  church  and  electing  trustees 
thereof. 

The  notice  must  be  signed  by  at  least  six  persons  of  full  age, 
who  are  then  members  in  good  and  regular  standing  of  such 
church  by  admission  into  full  communion  or  membership  there- 
with, in  accordance  with  the  rules  and  regulations  of  such 
church,  and  of  the  governing  ecclesiastical  body  of  the  denomi- 
nation or  order,  if  any,  to  which  the  church  belongs,  or  who 
have  statedly  worehipped  with  such  church  and  have  regularly 
contributed  to  the  financial  cupport  thereof  during  the  year 
next  prior  thereto,  or  from  the  time  of  the  formation  thereof. 
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A  copy  of  such  notice  shall  be  posted  conspicuously  on  the 
outside  of  the  main  entrance  to  such  place  of  worship,  at  least 
fifteen  days  before  the  day  so  specified  for  such  meeting,  and 
shall  be  publicly  read  at  eacli  of  the  two  next  preceding  regular 
meetings  of  such  unincorporated  church  for  public  worship,  at 
least  one  week  apart,  at  morning  service,  if  such  service  be 
held,  on  Sunday,  if  Sunday  be  the  day  for  such  regular  meetings, 
by  the  first  named  of  the  following  persons  who  is  present 
thereat,  to  wit:  The  minister  of  such  church,  the  oflBciating 
minister  thereof,  the  elders  tbei^eof  in,  the  order  of  their  age 
beginning  with  the  oldest,  the  deacons  of  the  church  in  the 
order  of  theip  age  beginning  with  the  oldest,  any  person  quali- 
fied to  sign  such  notice. 

[Definitions  of  imincorporated  and  incorporated  church,  and  mlnist^, 
S  2,  ante.] 

§  82.  The  meeting  for  incorporation. — At  the  meeting  for 
incorporation  held  in  pursuance  of  such  notice,  the  following 
persons,  and  no  others,  shall  be  qualified  voters,  to  wit:  All 
persons  of  full  age,  who  are  then  members,  in  good  and  regular 
standing  of  such  church  by  admission  into  full  communion  or 
membership  therewith,  in  accordance  with  the  rules  and  regu- 
lations thereof,  and  of  the  governing  ecclesiastical  body,  if  any, 
of  the  denomination  or  order,  to  which  the  church  belongs,  or 
who  have  statedly  worshipped  with  such  church  and  have  regu- 
larly contributed  lo  the  financial  support  thereof  during  'the 
year  next  preceding  such  meeting,  or  from  the  time  of  the 
formation  thereof. 

The  presence  of  a  majority  of  such  qualified  voters,  at  least 
six  in  number,  shall  be  necessary  to  constitute  a  quorum  of 
such  meeting.  The  action  of  the  meeting  upon  any  matter  op 
question  shall  be  decided  by  a  majority  of  tbe  qualified  voters 
voting  thereon,  a  quorum  being  present 

The  first  named  of  the  following  persons,  who  is  present  at 
such  meeting  shall  preside  thereat,  to  wit:  The  minister  of 
the  church,  the  oflBciating  minister  thereof,  the  elders  thereof 
in  the  order  of  their  age,  beginning  with  the  oldest,  the  deacons 
thereof  in  the  order  of  their  age,  beginning  witU  the  oldest, 
any  qualified  voter  elected  to  preside.  The  presiding  officer  of 
the  meeting  shall  receive  the  votes,  be  the  judge  of  the  qualifl^ 
cjitiona  of  voters  and  declare  the  result  of  the  votes  c^st  on  any 
matter.     The  polls  of  the  meeting  shall  remain  open  for  one 
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hour,  and  longer,  in  the  discretion  of  the  presiding  officer,  or  if 
required,  by  a  majority  of  the  voters  present. 

Such  meeting  shall  decide  whether  such  unincorporated 
church  shall  become  incorporated.  If  such  decision  shall  be 
in  favor  of  incorporation  such  meeting  shall  decide  upon  the 
name  of  the  proposed  corporation,  the  number  of  the  trustees 
thereof,  which  shall  be  three,  six  or  nine,  and  shall  determine 
the  date,  not  more  than  fifteen  months  thereafter,  on  which 
the  first  annual  election  of  the  trustees  thereof  after  such 
meeting  shall  be  held.  Such  meeting  shall  elect  from  the  per- 
sons qualified  to  vote  at  such  meeting,  one-third  of  the  number 
of  trustees  so  decided  on  who  shall  hold  office  until  the  first 
annual  election  of  trustees  thereafter,  one-third  of  such  number 
of  trustees  to  hold  office  until  the  second  annual  election  of 
trustees  thereafter,  and  one-third  of  such  number  of  trustees 
to  hold  office  until  the  third  annual  election  of  trustees  there- 
after. 

§  83.  The  certificate  of  incorporation. —  The  presiding  officer 
of  such  meeting  and  at  least  two  other  persons  present  and 
toting  thereat,  shall  execute  and  acknowledge  a  certificate  of 
incorporation,  setting  forth  the  matters  so  determined  at  such 
meeting,  the  trustees  elected  thereat  and  the  terms  of  office  for 
which  they  were  respectively  elected  and  the  county,  town,  city 
or  village  in  which  its  principal  place  of  worship  is  or  is  in- 
tended to  be  located.  On  filing  such  certificate  the  members 
of  such  church  and  the  persons  qualified  to  vote  at  such  meet- 
ing and  who  shall  thereafter,  from  time  to  time,  be  qualified 
voters,  at  the  corporate  meeting  thereof,  shall  be  a  corpora- 
tion by  the  name  stated  in  such  certificate,  and  the  persons 
therein  stated  to  be  elected  trustees  of  such  church  shall  be 
the  trustees  thereof,  for  the  terms  for  which  they  were  respect- 
ively so  elected. 

[Form  of  acknowledgment;  what  officers-  may  take,  Stat  Const.  L.,  §15 
and  note,  ante,  p.  113.     Certificate  where  filed  and*  recorded,  §  3,  ante.? 

§  84.  Time,  place  and  notice  of  corporate  meetings.— The 
annual  corporate  meeting  of  every  incorporated  churcK  to  which 
this  article  is  applicable,  shall  be  held  at  the  time  and  place 
fixed  by  or  in  pursuance  of  law  therefor,  if  such  time  and  place 
be  so  fixed,  and  otherwise,  at  a  time  and  place  to  be  fixed  by  its 
trustees.  A  special  corporate  meeting  of  any  such  church  may 
be  called  by  the  board  of  trustees  thereof,  on  its  own  motion  or 
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on  the  written  request  of  at  least  ten  qualified  voters  of  such 
church.  The  trustees  shall  cause  notice  of  the  time  and  place 
of  its  annual  corporate  meeting,  therein  specifying  the  names 
of  any  trustees,  whose  successors  are  to  be  elected  thereat,  and, 
if  a  special  meeting,  specifying  the  business  to  be  transacted 
thereat,  to  be  given  at  a  regular  meeting  of  the  church  for  public 
worship,  at  morning  service,  if  such  service  be  held,  on  each  of 
the  two  successive  Sundays  next  preceding  such  meeting,  if  Sun- 
day be  the  regular  day  for  such  public  worship,  and  public 
worship  be  had  thereon,  or  otherwise  at  a  regular  meeting  of 
such  church  for  public  worship  on  each  of  two  days,  at  least 
one  week  apart,  next  preceding  such  meeting,  or  if  no  such 
public  worship  be  held  during  such  period,  by  conspicuously 
posting  such  notice,  in  writing,  upon  the  outer  entrance  to  the 
principal  place  of  worship  of  such  church.  Such  notice  shall 
be  given  by  the  minister  of  the  church,  if  there  be  one,  or  if  not, 
by  the  ofl8ciating  minister  thereof,  if  there  be  one,  or  if  not,  or 
if  any  such  minister  refuse  to  give  such  notice,  by  any  officer 
of  such  church.  But  a  special  corporate  meeting  of  an  incor- 
porated Presbyterian  church,  to  elect  a  pastor  of  such  church 
or  to  take  action  in  reference  to  the  dissolution  of  the  relations 
of  the  pastor  and  the  church,  may  be  called  only  by  the  session 
of  such  church.  They  may  call  such  meeting  whenever  they 
deem  it  advisable  to  do  so,  or  upon  the  request  to  them,  by 
petition,  of  a  majority  of  the  qualified  voters  of  such  corpora- 
tion, they  must  call  such  meeting.  They  shall  give  notice  of 
such  meeting  in  either  case,  in  the  manner  in  this  section  pro- 
vided in  a  notice  of  a  special  meeting. 

§  86.  Organization  and  conduct  of  corporate  meetings;  quali- 
fications of  voters  thereat.—  At  a  corporate  meeting  of  an  incor- 
porated church  to  which  this  article  is  applicable  the  following 
persons  and  no  others,  shall  be  qualified  voters,  to  wit:  All 
persons  of  full  age,  who  are  then  members  in  good  and  regular 
standing  of  such  church  by  admission  into  full  communion  or 
membership  therewith,  in  accordance  with  the  rules  and  regula- 
tions thereof,  and  of  the  governing  ecclesiastical  body,  if  any,  of 
the  denomination  or  order  to  which  the  church  belongs,  or  who 
have  been  stated  attendants  on  divine  worship  in  such  church 
ilnd  have  regularly  contributed  to  the  financial  support 
thereof  during  the  year  next  preceding  such  meeting;  except 
that  at  a  corporate^ meeting  of  any  Methodist  Episcopal  church 
in  the  city  of  Brooklyn,  only  persons  who  shall  have  then  been 
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members  thereof  for  at  least  one  year  prior  thereto  shall  be 
qualified  voters;  and  any  incorporated  church  in  connection  with 
the  Congregational  denomination  may  at  any  annual  corporate 
meeting  thereof,  if  notice  of  the  intention  so  to  do  has  been 
given  with  the  notice  of  such  meeting,  determine  that  thereafter 
only  members  of  such  church  shall  be  qualified  voters  at  cor- 
porate meetings  thereof. 

The  presence  at  such  meeting  of  at  least  six  persons  qualified 
to  vote  thereat  shall  be  necessary  to  constitute  a  quorum.  The 
action  of  the  meeting  upon  any  matter  or  question  shall  be 
decided  by  a  majority  of  the  qualified  voters  voting  thereon,  a 
quorum  being  present 

The  first  named  of  the  following  persons  who  is  present  at 
such  meeting,  shall  preside  thereat,  to  wit:  The  minister  of 
such  church,  the  oflSciating  minister  thereof;  the  officers  thereof 
in  the  order  of  their  age  beginning  with  the  oldest,  any  quali- 
fied voters  elected  therefor  at  the  meeting.  The  presiding  officer 
of  the  meeting  shall  receive  the  votes,  be  the  judge  of  the  quali 
fications  of  voters  and  declare  the  result  of  the  votes  cast  od 
any  matter.  The  polls  of  an  annual  corporate  meeting  shall 
continue  open  for  one  hour,  and  longer  in  the  discretion  of  the 
presiding  officer,  or  if  required,  by  a  majority  of  the  qualified 
voters  present 

At  each  annual  corporate  meeting,  QuccessorB  to  those  trus* 
tees  whose  terms  of  office  then  expire,  shall  be  elected  from  the 
qualified  voters  by  ballot,  for  a  term  of  three  years,  thereafter. 

[Elections^  at  corporate  meetings,  how  conducted,  etc.,  Gen*  Cocp,  L^ 
§§  20-7,  33,  ante,  pp.  983^  068.] 

§  86.  Changing  date  of  annual  corporate  meetings.^^  An 
annual  corporate  meeting  of  an  incorporated  church  to  which 
this  article  is  applicable,  may  change  the  date  of  its  annual 
meeting  thereafter.  If  such  date  shall  next  thereafter  occur  less 
than  six  months  after  the  annual  meeting  at  which  such  change 
is  made,  the  next  annual  meeting  shall  be  held  one  year  from 
such  next  recurring  date.  For  the  purpose  of  determining  the 
terms  of  office  of  trustees,  the  time  between  the  annual  meeting 
at  which  such  change  is  made  and  the  next  annual  meeting 
thereafter  shall  be  reckoned  as  one  year. 

§  87.  Changing  number  of  trustees, —  An  incorporated 
church  to  which  this  article  Is  applicable,  may,  at  an  annual 
corporate  meeting,  change  the  number  of  its  trustees  to  three, 
six  or  nine,  op  classify  them  so  that  the  terms  of  one^third 
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expire  each  year.  No  such  change  shall  affect  the  terms  of  the 
trustees  then  in  office,  and  if  the  change  reduces  the  number  of 
trustees,  it  shall  not  take  effect  until  the  number  of  trustees 
whose  terms  of  office  continue  for  one  or  more  years  after  an 
annual  election,  is  less  than  the  number  determined  upon. 
Whenever  the  number  of  trustees  so  holding  over  is  less  than 
the  number  so  determined  on,  trustees  shall  be  elected  in  addi- 
tion to  those  so  holding  over,  sufficient  to  make  the  number  of 
trustees  for  the  ensuing  year  equal  to  the  number  so  determined 
on.  The  trustees  so  elected  up  to  and  including  one-third  of  the 
number  so  determined  on,  shall  be  elected  for  three  years,  the 
remainder  up  to  and  including  one-third  of  the  number  so 
determined  on  for  two  years  ana  the  remainder  for  one  year. 

§  88.  Meetings  of  trustees  —  Two  of  the  trustees  of  an  in- 
corporated church,  to  which  this  article  is  applicable,  may  call 
a  meeting  of  such  trustees,  by  giving  at  least  twenty-four  hours' 
notice  thereof  personally  or  by  mail  to  the  other  trustees.  A 
majority  of  the  trustees  lawfully  convened  shall  constitute  a 
quorum  for  fhe  transaction  of  business.  In  case  of  a  tie  vote  at 
a  meeting  of  the  trustees,  the  presiding  officer  of  such  meeting 
shall,  notwithstanding  he  has  voted  once,  have  an  additional 
casting  vote. 

[To  similar  eflfect,  Gen.  Corp.  L.,  S  29,  ante,  p.  087.] 

§  89.  The  creation  and  filling  of  vacancies  among  trustees 
of  such  churches.  —  If  any  trustee  of  an  Incorporated  church 
to  which  this  article  is  applicable,  declines  to  act.  resigns  or 
dies,  or  having  been  a  member  of  such  church,  ceases  to  be  such 
member,  or  not  having  been  a  member  of  such  church,  ceases 
to  be  a  qualified  voter  at  a  corporate  meeting  thereof,  his  office 
shall  be  vacant,  and  such  vacancy  may  be  filled  by  the  remain- 
ing trustees  until  the  next  annual  corporate  meeting  of  such 
church,  at  which  meeting  the  vacancy  shall  be  filled  for  the 
unexpired  ternL 

§  90.  Control  of  trustees  by  corporate  meetings  of  such 
churches;  salaries  of  ministers. —  A  corporate  meeting  of  an 
incorporated  church,  whose  trustees  are  elective  as  such,  may 
give  directions^  not  inconsistent  with  law,  as  to  the  manner  in 
which  any  of  the  temporal  affairs  of  the  church  shall  be  admin- 
istered by  the  trustees  thereof;  and  such  directions  shall  be 
followed  by  the  trustees.  The  trustees  of  an  incorporated 
179 
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church  to  which  this  article  is  applicable,  shall  have  no  power 
to  settle  or  remove  or  fix  the  salary  of  the  minister,  or  without 
the  consent  of  a  corporate  meeting,  to  incur  debts  beyond  what 
is  necessary  for  the  care  of  the  property  of  the  corporation;  or 
to  fix  or  change  the  time,  nature  or  order  of  the  public  or  social 
worship  of  such  church,  except  when  such  trustees  are  also  the 
spiritual  oflBcers  of  such  church. 

[By-laws  of  members  control  trustees,  S  5,  ante;  Gen.  Corp.  L.,  H  H.  ^i 
ante,  pp.  978,  987.] 

§  91.  Trustees  of  a  church  in  connection  with  the  United 
Brethren  in  Christ.  —  If  any  church  connected  with  the  de- 
nomination known  as  the  United  Brethren  in  Christ  shall  neg- 
lect or  omit  to  elect  trustees  at  any  annual  election  at  which 
trustees  should  have  been  elected,  the  quarterly  conference  of 
the  circuit,  station  or  mission  of  such  denomination  may  elect 
such  trustees  for  full  terms,  or  to  fill  vacancies,  in  accordance 
with  the  rules  and  usages  of  such  denomination. 

§  92.  Trusts  for  Shakers  and  friends.— All  deeds  or  declara- 
tions of  trust  or  real  or  personal  property,  executed  and  de- 
livered before  January  first,  eighteen  hundred  and  thirty,  or 
since  May  fifth,  eighteen  hundred  and  thirty-nine,  to  any  person 
in  trust  for  any  united  society  of  Bliakers,  or  heretofore  exe- 
cuted and  delivered,  shall  be  vested  in  the  trustees  the  legal 
estates  and  religious  society  of  Friends,  shall  be  valid.*  Trusts 
of  real  or  personal  property,  for  the  benefit  and  use  of  the 
members  of  any  united  society  of  Shakers,  or  of  any  meeting  of 
the  religious  society  of  Friends,  may  hereafter  be  created,  ac- 
cording to  the  religious  constitution  of  such  society  of  Shakers, 
or  the  regulations  and  rules  of  discipline  of  such  society  of 
Friends.  Such  deeds  or  declarations  of  trust,  heretofore  or 
hereafter  executed  and  delivered,  shall  vest  in  the  trustees  the 
legal  estates  and  interests  purported  to  be  conveyed  or  declared 
thereby,  to  and  for  the  uses  and  purposes  declared  therein;  and 
such  legal  estates  and  trusts,  and  all  legal  authority  with 
which  the  original  trustees  were  vested  by  virtue  of  their  ap- 
pointment and  conferred  powers,  shall  descend  to  their  suc- 
cessors in  office  or  trust,  who  may  be  chosen  in  conformity  to 
the  constitution  of  such  society,  or  the  directions  of  «uch  meet- 
ing.   This  section  does  not  impair  or  diminish  the  rights  of  any 

•  This  sentence  is  so  in  the  originaL 
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person,  meeting  or  association  claiming  to  be  a  meeting  of  the 
religions  society  of  Friends,  which  such  person,  meeting  or 
association  claiming  to  be  a  meeting,  had  to  any  real  or  per* 
sonal  property  held  in  trust  for  the  use  and  benefit  of  any 
meeting  of  such  society,  before  the  division  of  such  society 
which  took  place  at  the  annual  meeting  held  in  the  city  of  New 
York  in  May,  eighteen  hundred  and  twenty-eigh\'.  No  society 
of  Shakers,  or  meeting  of  Friends,  shall  become  beneficially  in- 
terested in  real  or  personal  property,  the  clear  annual  value  or 
income  of  which  exceeds  twenty-five  thousand  dollars.  No  per- 
son shall  be  a  trustee  at  the  same  time,  of  more  than  one  society 
of  Shakers  or  meeting  of  Friends.  A  society  of  Shakers  in- 
cludes all  persons  of  the  religious  belief  of  the  people  called 
Shakers,  resident  within  the  same  county. 

§  93.  Conveyance  of  trust  property  of  Friends.. —  The  trus- 
tees* or  trustees,  or  survivor  of  any  trustees,  of  any  meeting  of 
the  religious  society  of  Friends,  appointed  pursuant  to  the  last 
preceding  section,  may  sell,  convey  and  grant,  or  demise  any  or 
all  of  the  trust  property  described  in  said  trust  deed  or  declara- 
tion of  trust,  to  any  person  absolutely  or  in  trust  for  such 
meeting,  whenever  any  meeting  of  said  society  by  resolution 
so  directs.  Any  conveyance  of  real  estate  or  property  so  held  in 
trust  by*  meeting  of  the  religious  society  of  Friends,  which  is 
hereafter  made  in  pursuance  of  a  resolution  of  such  meeting 
as  provided  herein,  shall  be  as  valid  and  effectual  for  the  con- 
veyance of  the  title  of  any  real  estate  so  held  in  trust,  as  if  the 
heirs  of  any  trustee  who  has  died  prior  to  the  passage  of  such 
resolution  had  joined  in  the  execution  of  such  conveyance  or 
demise.  Any  instrument  for  the  sale  or  demise  of  such  property 
shall  embody  such  resolution,  and  be  executed  by  such  trustee 
or  trustees;  and  in  such  acknowledgment  such  trustee  or  trus- 
tees shall  make  an  aflfidavit  that  the  person  or  persons  execut- 
ing such  conveyance  or  demise  are  the  trustee  or  trustees  of  the 
trust  property,  and  that  the  resolution  embodied  in  such  con- 
veyance or  demise  was  duly  passed  by  such  meeting.  Such 
affidavit  shall  be  prima  facie  evidence  of  the  facts  therein  stated. 

*  So  in  the  original. 
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ARTICLE  VL 

SPBdIAL  FbOYIBIOKS  fob  the  I^00BP0BA.TI0N  and  Gh^YBBNHBBT  OF 

Two  OB  MOBB  HiriNOOBPOBATBD  ChXXBOHES  A8  A  CnION  ChUBOH. 
Sectiofn  100.  Joint  meeting  for  the  purposes  of  incorporation. 
101.  Goyernment  of  incorporated  union  churches. 

Section  100.  Joint  meeting  for  the  purposes  of  incorpora- 
tion. -Two  or  more  unincorporated  churches,  whicJh  separately 
agree  on  a  plan  of  union  and  determine  to  meet  together  for 
the  purpose  of  being  incorporated  as  a  union  church,  may  be 
incorporated  as  a  union  church  in  pursuance  of  the  provisions 
of  the  next  preceding  article,  and  thereafter  such  union  church 
shall  be  governed  by  the  general  provisions  of  such  article,  as 
near  as  may  be,  except  as  otherwise  provided  in  this  article. 
A  notice  of  such  joint  meeting  shall  be  given  to  the  congrega- 
tion of  each  church,  in  pursuance  of  the  provisions  of  the  next 
preceding  article  of  this  chapter,  relating  to  notice  of  meeting 
for  incorporations  in  every  respect,  as  if  it  were  a  notice  of  a 
meeting  for  the  separate  incorporation  of  such  church  under 
such  article,  except  that  the  notice  shall  state  in  substance  that 
a  joint  meeting  of  such  incorporated  churches,  which  shall  be 
specified  in  the  notice,  will  be  held  for  the  purpose  of  incorpo- 
rating such  churches  as  a  union  church,  and  electing  trustees 
thereof  at  a  time  and  place  specified  in  the  notice,  which  place 
may  be  the  usual  place  of  worship  of  either  of  such  churches  or 
any  other  reasonably  convenient  place.  Such  notice  must  be 
signed  by  at  least  six  persons  from  each  of  such  churches  who 
would  be  authorized  to  sign  a  notice  for  the  meeting  of  each 
church,  respectively,  for  the  purpose  of  incorpo-rating  it  under 
such  article. 

The  provisions  of  the  next  preceding  article  of  this  chapter 
shall  be  applicable  to  the  organization  and  conduct  of  such  meet- 
ing, the  matters  to  be  determined  upon  and  the  certificate  of 
incorporatioD  to  be  executed  and  filed  accordingly,  except  that 
the  presiding  oflScer  of  such  joint  meeting  shall  be  the  oldest 
person  present  at  such  meeting  who  would  be  entitled  to  preside 
at  a  meeting  of  either  of  such  churches  singly  for  the  purposes 
of  incorporation  in  pursuance  of  such  article.  All  persons  who 
would  be  qualified  to  vote  at  such  meeting  of  either  of  such 
churches  held  singly,  shall  be  qualified  voters  at  such  joint 
meeting,  and  the  number  of  trustees  of  the  union  church  after 
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incorporation,  to  be  selected  from  each  such  church,  may  be 
agreed  on  by  such  anincorporated  churches,  and  the  trustees 
shall  be  selected  by  each  of  such  churches  accordingly. 

The  certificate  of  incorporation  shall  set  forth  the  plan  of 
union  agreed  on  and  the  number  of  trustees  of  the  incorporated 
union  church  to  be  selected  by  each  unincorporated  church. 

§  101.  Government  of  incorporated  union  churches. — ^Any 
union  church  or  society  having  a  common  place  of  worship  or 
holding  property  belonging  jointly  to  the  several  societies  com- 
posing the  same,  but  the  sole  right  of  occupancy  of  which  is 
reserved  to  each  of  them  in  proportion  to  their  interest  in  such 
property,  or  the  money  originally  paid  therefor  by  each,  or  in 
accordance  with  their  plan  of  union  agreed  on,  may,  if  any  one 
or  more  of  the  churches  or  societies  comprising  such  union 
church  or  society  has  ceased  to  exist,  on  the  request. of  such 
remaining  churches  or  spciety,  redistribute  and  divide  the  time 
of  occupancy  among  such  remaining  societies  in  proportion  to 
their  contributions  to  such  property  respectively,  or  in  .accord' 
ance  with  a  new  plan  of  union  agreed  on  by  them.  Such  re- 
distribution shall  be  made  by  the  trustees  of  said  union  church 
or  society  on  written  notice  to  the  societies  which  it  is  alleged 
have  ceased  to  exist;  but  no  such  society  shall  be  deemed  to  have 
ceased  to  exist  unless  it  has  failed  or  neglected  for  a  period  of 
live  consecutive  years  next  preiceding  such  request  for  redistri- 
bution, to  hold  meetings  and  have  a  clerk  or  secretary,  and  keep 
a  list  or  registry, of  its  members,  or  to  have  preaching,  prayer 
qr  .conference  meetings,  or  other  religious  services  in  keeping 
with  the  usages  of  the  denomination  to  which  it  belongs. 

Any  one  of  the  societies  composing  a  union  church  or  society, 
which  shall  have  built  a  church  edifice  in  the  same  village  or 
neighborhood  in  which  it  holds  its  religious  services,  shall  not 
thereby  lose  or  forfeit  in  any  way  any  of  its  rights  or  privileges 
in  such  union  society,  and  the  maintaining  of  divine  worship, 
or  contribution  to  its  support  in  its  own  building,  shall  be  re- 
garded the  same  as  if  it  held  its,  meetings  in  the  church  building 
of  such  union  societies.  Any  notice  for  the  election  of  trustees 
of  the  union  society  or  for  any  other  purpose  which  the  law 
requires  to  be  read  or  given  at  the  time  of  divine  service,  may 
be  read  or  given  in  the  church  edifice  so  built  by  any  one  of  such 
societies,  if  at  the  time  religious  services  are  not  held  in  the 
(?hOTch  edifice  of  such  union  society.  But  such  notice  must  be 
posted  on  the  outer  door  of  such  union  church  edifice  at  least 
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fifteen  days  before  the  meeting.  If  any  society  composing  any 
such  church  union*  or  society  has  a  greater  interest  in  the  occu- 
pancy of  the  church  building  than  others,  unless  the  several 
churches  composing  the  union  church  or  society  have  agreed 
otherwise,  the  number  of  trustees  shall  be  odd,  and  the  trustees 
shall  be  elected  from  such  societies  in  proportion  to  their 
respective  interests  in  the  union,*  church  or  society,  as  nearly 
as  may  be.  Any  aociety  composing  such  union  church  or  society, 
which  has  built  for  itself  a  church  edifice  and  become  incor- 
porated, may  sell  its  interest  and  right  of  occupancy  in  such 
union  society,  and  convey  the  same,  when  authorized  so  to  do 
by  a  two-thirds  vote  of  the  voters  thereof  qualified  to  vote  for 
union  trustees,  at  a  special  meeting  called  for  that  purpose. 
The  proceeds  of  such  sale  shall  be  used  for  the  benefit  of  its 
church  property. 

ARTICLE  VIL 

Laws  Rbpxalvd;  Whbn  to  Takx  EFfxor. 

Section  110.  Laws  repealed. 

111.  When  to  take  effect. 

§  110.  Laws  repealed. —  Of  the  laws  enumerated  hi  the 
schedule  hereto  annexed,  that  portion  specified  in  the  last 
column  is  repealed. 

§  111.  When  to  take  effect.—  This  chapter  shall  take  effect 
October  1,  1895. 

BcMEDnyi  OT  Laws  Bxpbalid. 

Revised  laws  of  1813,  ch.  60,  entitled  "An  act  to  provide  for 
the  incorporation  of  religious  societies.^    All. 

LAWS  OF  Chapter  Sections 

1814 1 6. 

1819 33 All. 

1822 187 All. 

1825 303 All. 

1826 47 All. 

1835 90 8,  9,  10,  IL 

1839 174 AIL 

1839 184 All. 

1842 153 All. 

1842 215 All. 

•  So  in  the  ori^nal 
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IJLWS  OF  Chapter  SecUons 

1844 158 All. 

1849 373 All. 

1850 122 All. 

1852 203 All. 

1853 323 All. 

1860 235 All. 

1863 45 All. 

1866 414 All. 

1866 447 All. 

1867 265 All. 

1867 656 AIL 

1867 657 All. 

1868 784 All. 

1868 803 All. 

1869 171 All. 

1871 12 All. 

1871 776 All. 

1874 26 AH. 

1874 37 All. 

1875 79 All. 

1875 209 All. 

1875 325 All. 

1875 ; 354 All. 

1875 381 All. 

1875 408 All. 

1875 443 All. 

1875 597 AU. 

1876 110 All. 

ISTG 176 All. 

1876 329 All. 

1877 177 All. 

1878 209 All. 

1878 349 All. 

1879 117 All. 

1879 136 All. 

1879 463 All. 

1880 55 All. 

1880 167 All. 

1880 337 All. 

1881 327 All. 

1881 501 All. 
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LAWS  OF  Chapter  SecUooB 

1882 23 All. 

1883 501 All. 

1884 198 All. 

1885 431 All. 

1886 16 AIL 

1886 98 All. 

1886 209 All. 

1887 100 All. 

1887 406 AIL 

1887 600 AIL 

1888 459 AIL 

1890 66 AIL 

1890 424 AIL 

1894 72 All. 


THE  MEMBERSHIP  OOBFOBATIONB  LAW, 

Am  amended  to  the  codnmBiLcemeiit  of  the  session  of  1896. 

lu  1896,  ch.  660  —An  act  relating  to  membership  corporations,  consti- 
tuting  chapter  forty-three  of  the  general  laws. 

TBecame  a  law  May  8,  1895,  taking  eflfect  September  1,  1895.] 

CHAPTER  XLin  OF  THE  GENERAL  LAWS. 

Thb  Membebship  Cobpobatioks  Law. 

▲rtiole         I.  General  provisions  Filiating  to  membership   corporatloiia. 
(M  1-17.) 
n.  OorporationB    ifor    puipcees    not    elsewhere    authorized. 
Hi  30-31.) 
m.  Cemetery  corporations.    (§§  40-57.) 
IV.  Fire  corporations.    (§§  65-60^) 
V.  Corporations  for  tiie  prevention  of  cruelty.    (|§  70-72.) 
VI.  Hospital  corporations.    (§  80.) 
Vn.  Christian  associations.    (§§  90-91.) 
Vin.  Bar  associations.    (§  100.) 
IX.  Veteran  soldiers  and  sailors'  associations.    (|§  110-112.) 

X.  Soldiers*  monument  corporations.    (§|  120-122.) 
XL  Boards  of  trade,    (jf  130-131.) 
Xn.  Agricultural   and   horticultural    corporations.    (§S140-14a) 
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ARTICLE  L 
Gbhbbal  Psovisions  Bblaiing  to  Mbhbebship  Cobpobatiohb. 

Sc<?1ion  1.  Short  title. 

2.  Deflnltiona 

3.  Relation  of  article  one  to  the  otber  articles  of  this  chapter. 

4.  Extension  of  corporate  purposes  by  supplemental  certificates. 

5.  Incorporation  of  unincorporated  associationa 

6.  Re-incorporation  of  membership  corporations. 

7.  GonsolidatdonL 

8.  By-laws. 

9.  Members. 

10.  Directors  and  trustees 

11.  Powers,  duties  and  liabilities  of  directors. 

12.  Prohibitions  on  officers. 

13.  Purchase,  sale,  mortgage  and  lease  of  real  property, 

14.  Changing  number  of  directors. 

15.  Changing  time  of  annual  meetinga 

16.  Visitation  of  supreme  court 

17.  Reports  to  comptroller  by  corporations  receiving  state  moneys. 

Section  1.  Short  title. —  This  chapter  shall  be  knowu  as  the 
menibership  corporatioDs  law. 

§  2.  Definition.-r- Neither  the  tenn  membership  corporation, 
nor  the  term  membership  corporation  created  by  special  law, 
includes  a  stock  corporation,  or  a  corporation  organized  for 
pecuniary  profit  or  a  corporation  subject  to  any  of  the  provisions 
of  the  insurance  law.  Subject  to  such  exceptions,  the  term 
membership  corporation  means  a  corporation  hereafter  incor- 
porated under  this  chapter,  or  heretofore  incorporated  under 
any  law  repc^aled  by  this  chapter;  but  does  not  include  a  mem- 
bership cori>oration  created  by  special  law;  and  the  term  mem- 
bership corporation  created  by  special  law  means  a  corporation 
created  by  special  law  for  purposes  for  all  of  which  a  corpora- 
tion might  be  created  under  this  chapter. 

[Definitions  of  stock  and  membership  corporations,  Gen.  Corp.  L.,  $$  2-3, 
ante,  pp.  973-4.] 

§  3.  Relation  of  article  one  to  the  other  articles  of  this 
chapter.  —  If  in  any  other  article  of  this  chapter,  there  be  a  proi 
vision  in  conflict  with  any  provisions  of  this  article,  such  pro- 
visions of  such  other  article  shall  prevail.    If  in  any  other 
180 
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article  of  this  chapter,  there  be  a  provision  relating  to  a  matter 
embraced  in  this  article,  but  not  in  conflict  therewith,  such 
provision  in  such  other  article  shall  be  deemed  to  be  additional 
to  the  provisions  in  this  article  relating  to  the  same  subject- 
matter,  and  both  provisions  shall,  in  such  case,  be  applicable. 

§  4.  Extension  of  corporate  purposes  by  supplemental  cer- 
tificates.—A  9iembership  corporation,  created  under  or  by  a 
general  or  special  law,  for  purposes  for  which  a  corporation 
may  be  created  under  article  two  of  this  chapter,  may,  from  time 
to  time,  extend  its  corporate  purposes  so  as  to  include  any  other 
purpose  for  which  a  corporation  may  be  created  under  such 
article,  by  filing  in  the  offices  in  which  its  original  certificates 
of  incorporation,  if  any,  are  filed,  or  otherwise  in  the  offices  in 
which  original  certificates  of  incorporation  for  such  purposes 
are  required  to  be  filed,  a  copy  of  a  resolution  in  favor  of  such 
extension,  certified  by  the  president  and  secretary  of  the  cor- 
poration to  have  been  duly  adopted  by  the  concurring  vote  of  a 
majority  of  the  members  of  the  corporation  present  at  an 
annual  meeting,  or  a  special  meeting  duly  called  for  that  pur- 
pose; and  a  certificate  signed  and  acknowledged  by  a  majority 
of  the  directors  of  the  corporation,  in  pursuance  of  such  reso- 
lution, with  the  approval,  indorsed  thereupon  or  annexed 
thereto,  of  a  justice  of  the  supreme  court  and,  if  the  care  of 
orphan,  pauper  or  destitute  children  be  included  among  such 
corporate  purposes,  with  the  additional  approval,  indorsed 
thereupon  or  annexed  thereto,  of  the  state  board  of  charities. 

§  5.  Incorporation  of  unincorporated  associations. — An  unin- 
corporated club,  society  or  association  organized  for  purposes 
for  which  a  corporation  may  be  created  under  any  article  of  this 
chapter,  may,  by  the  unanimous  vote  of  all  its  members  present 
and  voting  at  a  regular  or  regularly  called  meeting  thereof, 
authorize  its  directors  to  incorporate  for  the  same  purposes, 
under  such  article,  with  a  corporate  name  adopted  by  such 
meeting,  if  notice  of  the  intention  so  to  incorporate  be  given 
at  least  thirty  days  before  such  meeting,  personally  or  by  mail, 
to  each  member  of  such  association  whose  residence  or  post-office 
address  is  known.  On  such  incorporation,  the  members  of  such 
previously  unincorporated  club,  association  or  society  shall  be- 
come members  of  such  corporation,  and  all  of  the  property  of 
such  unincorporated  club,  society  or  association,  or  held  by  any 
person  for  its  use  or  benefit,  shall  vest  in  and  become  the 
property  of  such  corporation,  subject  to  be  taken  in  pavment  ot, 
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all  claims  against  such  unincorporated  club,  society  or  asso- 
ciation, or  against  any  of  the  members  thereof  as  such  mem- 
bers, or  by  reason  of  their  membership  therein,  the  same  as  if 
such  incorporation  had  not  taken  plaoe. 

§  6.  Re-incorporation  of  membership  corporations. —  A  mem- 
bership corporation  created  by  special  law  for  purposes  for 
which  a  corporation  may  be  created  under  any  article  of  this 
chapter,  may,  by  the  unanimous  vote  of  all  its  members  present 
and  voting  at  a  regular  or  regularly  called  meeting  thereof, 
authorize  its  directors  to  re-incorporate  with  the  same  corporate 
name,  for  the  same  purposes  under  such  article.  Such  re-incor- 
poration shall  not  effect  a  dissolution  of  the  corporation,  but 
shall  be  deemed  a  continuation  of  its  corporate  existence,  with- 
out affecting  its  property  rights,  or  its  liabilities,  or  the  liabili- 
ties of  its  members  or  officers  as  such,  but  thereafter  it  shall 
have  only  such  other  rights,  powers  and  privileges,  and  be  sub- 
ject only  to  such  other  duties  and  liabilities  as  a  corporation 
created  for  the  same  purposes  under  such  article. 

§  7.  Consalidation* — Any  two  or  more  membership  corpora- 
tions, incorporated  under  or  by  general  or  special  laws,  for 
kindred  purposes,  being  purposes  for  which  a  corporation  may 
be  formed  under  any  article  of  this  chapter,  may  enter  into  an 
agreement  for  the  consolidation  of  such  corporations,  setting 
forth  the  terms  and  conditions  of  consolidation,  the  name  of  the 
proposed  corporation,  the  number  of  its  directors,  the  time  of 
the  annual  election  and  the  names  of  the  persons  to  be  directors 
until  the  first  annual  meeting. 

Each  corporation  may  petition  the  supreme  court  for  an  order 
consolidating  the  corx>orations,  setting  forth  in  such  petition 
the  agreement  for  consolidation,  a  statement  of  all  its  property 
and  liabilities  and  the  amount  and  sources  of  its  annual  income. 
Before  the  presentation  of  the  petition  to  the  court,  the  agree- 
ment and  petition  must  be  approved  by  three-fourths  of  the 
votes  lawfully  cast  at  a  meeting  of  each  corporation,  separately 
and  specially  called  for  that  purpose,  which  approval,  duly  veri- 
fied by  the  chairman  and  clerk  of  such  meeting,  shall  be  annexed 
to  the  petition.  On  presentation  of  the  petition,  the  certificate 
of  approval  and  the  agreement  for  consolidation,  and  on  such 
notice  to  interested  parties  as  the  court  may  prescribe,  and  after 
hearing  such  interested  parties  as  desire  to  be  heard,  the  court 
may  make  an  order  for  the  consolidation  of  the  corporations  on 
such  terms  and  conditions  as  it  may  prescribe. 
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When  such  order  is  made  and  duly  entered,  such  corporations 
shall  become  one  corporation  by  the  name  designated  in  the 
order,  and  shall  have  only  such  rights,  powers  and  privileges, 
and  be  subject  only  to  such  duties  and  obligations  as  a  member- 
ship corporation  formed  under  this  chapter  for  the  same  pur- 
poses; and  all  the  property  belonging  to  the  corporations  so 
consolidating,  shall  be  vested  in  and  transferred  to  the  new  cor- 
poration, which  shall  be  subject  to  all  the  liabilities  of  the 
former  corporations,  to  the  same  extent  as  if  they  had  been  con- 
tracted or  incurred  by  it. 

But  a  corporation  for  the  prevention  of  cruelty  to  children 
or  animals  shall  not  consolidate  with  any  other  corporation. 

§  8.  By-laws. —  The  by-laws  of -a  membership  corporation, 
created  by  or  under  a  general  or  special  law,  may  be  divided 
into  different  classes  and  designated  as  constitution,  by-laws, 
rules,  regulations,  or  otherwise,  and  may  provide  different 
methods  for  amending  and  repealing  such  classes,  respectively. 

The  by-laws  of  any  such  corporation  may  make  provisions,  not 
inconsistent  with  law  or  with  its  certificate  of  incorx)oration, 
regulating  the  admission,  voluntary  withdrawal,  censure,,  sus- 
pension and  expulsion  of  members;  the  fees  and  dues  of  mein. 
bcrs  and  the  termination  of  membership  on  non-payment  thereof 
Or  otherwise;  the  number,  times  and  manner  of  choosing,  qualifi- 
cations, terms  of  office,  official  designations,  powers,  duties  and 
compensation  of  its  officers;  what  shall  constitute  a  vacancy  in 
the  office  of  any  such  officer  and  the  manner  of  filling  it;  the 
number  of  members,  not  less  than  one-third,  or  if  one-third  be 
nine  or  more,  not  less  than  nine,  whose  presence  shall  be  neces- 
sary to  constitute  a  quorum  at  its  meetings;  the  qualifications 
of  voters  at  its  meetings;  the  eligibility  of  members  to  be 
directors;  and  the  classification  of  its  directors  into  not  more 
than  five  classes,  so  that  the  term  of  office  of  all  the  directors  of 
one  class  only  shall  expire  each  year,  and  that  the  term  of 
office  of  their  successors  shall  be  as  many  years  as  there  are 
classes,  but  not  so  as  to  change  the  term  of  office  of  any  director 
then  in  office. 

Such  by-laws  may  authorize  holders  of  the  bonds  of  the  cor- 
poration secured  by  mortgage  upon  its  property,  to  vote  for  the 
directors  thereof,  and  may  apportion  the  number  of  votes  each 
ifiuch  bondholder  may  cast  to  the  amount  of  such  bonds  held 
bv  him. 
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The  by-laws  of  a  membership  corporation,  incorporated  for 
yachting  purposes,  may  provide  that  the  owners  of  each  yacht 
shally  together,  cast  but  one  vote  at  the  meetings  of  the 
corporation. 

[General  authority  to  make  by-laws;  by-laws  of  members  control  cWrect- 
ors,  Gen.  Corp.  L.,  §§  11,  29,  ante,  pp.  978,  987.] 

§  9.  Members. —  Each  person  signing  the  certificate  of  incor- 
poration of  a  membership  corporation,  and  each  person  admitted 
to  membership  therein,  in  pursuance* of  law  or  its  by-laws,  shall 
be  a  member  of  the  corporation  until  his  membership  shall 
terminate  by  death,  voluntary  withdrawal,  or  otherwise,  in  pur- 
suance of  the  by-laws.  The  right  of  a  member  to  vote,  and  all 
the  right,  title  and  interest  of  a  member  in  or  to  the  corporation, 
or  its  property,  shall  ceas6  on  the  termination  of  his  member- 
ship, unless  otherwise  provided  by  law,  or  by  the  by-laws  of  the 
corporation. 

•    [Definition  of  member  of  corporation,  Gen.  Corp.  L.,  §  3,  sub.  8,  ante, 
p.  975.] 

§  10.  Directors  and  trustees.. —  The  directors  of  a  member- 
ship corporation  other  than  those  naaied  in  its  certificate  of 
incorporation,  shall  be  elected  from  among  the  members,  by  tlie 
members  and  by  such  other  persons  as  are  authorized,  by  or 
in  pursuance  of  law,  to  vote  therefor. 

If  a  vacancy  in  the  office  of  director  of  a  membership  corpora- 
tion created  under  or  by  a  general  or  special  law,  shall  not  be 
filled  within  six  months  after  it  occurs,  either  for  want  of  a 
by-law  or  other  provision  for  filling  the  same;  or  if,  by  reason  of 
the  absence,  illness  or  other  inability  of  one  or  more  of  the 
remaining  directors,  a  quorum  of  the  board  of  directors  can  not 
be  obtained^  the  remaining  directors  of  such  corporation,  or  a 
majority  of  them,  may  appoint  a  member  of  such  corporation  to 
fill  such  vacancy,  and  such  appointment  filed  in  the  office  of  the 
clerk  of  the  county  in  which  such  corporation  is  located,  shall 
constitute  such  person  a  director  of  such  corporation,  until  the 
next  annual  election  of  the  directors. 

A  membership  corporation  may  file  in  the  offices  in  which  its 
certificate  of  incorporation  is  filed,  a  supplemental  certificate 
designating  not  less  than  five  nor  more  than  fifteen  of  its 
directors  to  be  the  trustees  of  its  property  until  the  next  an- 
nual meeting,  and  may  by  by-law  confer  on  such  trustees  any 
of  the  powers,  duties  or  obligations  of  the  directors  of  such 
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corporation  in  relation  to  the  care,  custody  or  management  of 
such  property.  At  each  annual  meeting  of  the  corporation 
thereafter  the  members  thereof  shall  designate  successors  to  the 
trustees  in  oflSce. 

[Directors  and  trustees  defined,  Gen.  Corp.  L..  f  3,  sub.  6,  ante,  p.  975. 
Procedure  at  corporate  elections,  etc.,  Gen.  CJorp.  L.,  f§  20-7,  33,  ante, 
pp.  983-6,   989.. 

§  11.  Powers,  duties  and  liabilities  of  directors.— The 
directors  of  every  membership  corporation,  except  a  corxK)ration 
for  the  prevention  of  cruelty  to  children  or  animals,  created 
under  or  by  a  general  or  special  law,  shall  present  at  its  annual 
meeting,  a  report,  verified  by  the  president  and  treasurer,  or 
by  a  majority  of  the  directors,  showing  the  whole  amount  of 
real  and  personal  property  owned  hy  it,  where  located,  and 
where  and  how  invested,  the  amount  and  nature  of  the  property 
acquired  during  the  year  immediately  preceding  the  date  of  the 
rei;ort  and  the  manner  of  its  acquisition;  the  amount  applied,, 
appropriated  or  expended  during  the  year  immediately  preced- 
ing such  date,  and  the  purposes,  objects  or  persons  to  or  for 
which  such  applications,  appropriations  or  expenditures  have 
been  made;  and  the  names  and  places  of  residences  of  the 
persons  who  have  been  admitted  to  membership  in  the  corpora- 
tion during  such  year,  which  report  shall  be  filed  with  the 
records  of  the  corporation  and  an  abstract  thereof  entered  in 
the  minutes  of  the  proceedirgs  of  the  annual  meeting. 

The  directors  of  every  membership  corporation,  except  a 
society  for  the  prevention  of  cruelty  to  children  or  animals, 
shall  be  jointly  and  severally  liable  for  any  debt  of  the  cor- 
poration contracted  while  they  are  directors,  payable  within 
one  year  or  less  from  the  date  it  was  contracted,  if  an  action 
for  the  collection  thereof  be  brought  against  the  corporation 
within  one  year  after  the  debt  becomes  due,  and  an  execution 
issued  therein  to  the  county  where  its  office  is,  or  where  a 
certificate  of  its  incorporation  is  filed,  be  returned  wholly  or 
partly  unsatisfied;  and  if  the  action  against  the  directors  to 
recover  the  amount  unsatisfied  be  commenced  within  one  year 
after  the  return  of  such  execution. 

[Generial  powers  of  dhrectors;  procedure  at  their  meethigs.  Gen.  Corp.  L., 
§  29,  ante,  p  987.] 

S  12.  Prahibitions  on  officers. —  No  director  or  other  officer 
of  a  membership  corporation  hereafter  created  shall  receive, 
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directly  or  indirectly,  any  salary,  compensation  or  emolument 
from  such  corporation,  either  as  such  officer  or  director  or  in 
any  other  capacity,  unless  authorized  by  the  by-laws  of  the 
corporation,  or  by  the  concurring  vote  of  two-thirds  of  the 
directors. 

Ko  director  or  other  officer  of  a  membership  corporation  here- 
after created  shall  be  interested,  directly  or  indirectly,  in  any 
contract  relating  to  the  operations  conducted  by  the  corporation, 
nor  in  any  contract  for  furnishing  supplies  thereto,  unless  ex- 
pressly authorized  by  the  by-laws  of  the  corporation,  and  by 
the  concurring  vote  of  all  the  directors. 

The  foregoing  provisions  of  this  section  shall  also  apply  after 
January  1,  1896,  to  every  membership  corporation  now  existing 
and  heretofore  created  under  any  law  repealefd  by  this  chapter, 
and  until  such  date  the  restrictions  of  law  now  existing  as  to 
such  compensation  and  contracts  shall  continue  applicable  to  the 
directors  and  other  officers  of  such  corporation. 

§  13.  Purchase,  sale,  mortgSLge  and  lease  of  real  property. — 
No  jnirchase,  sale,  mortgage  or  lease*  of  real  property  shall  be 
made  by  a  membership  corporation,  unless  ordered  by  the  con- 
curring vote  of  at  least  two-thirds  of  the  whole  number  of  its 
directors. 

No  real  property  of  a  membership  corporation  shall  be  leased, 
without  leave  of  the  court,  for  a  longer  period  than  three  years, 
OP  sold  or  mortgaged.  A  mortgage  may  be  executed  to  secure 
the  payment  of  bonds  issued  or  to  be  issued  to  different  per- 
8Qn&  The  court  may  grant  leave  to  a  membership  corporation 
to  convey  real  property,  without  consideration,  to  another  mem- 
bership corporation  created  for  the  same  or  kindred  purposes. 

If  a  mortgage  of  the  real  property  of  any  such  corporation  be 
executed  anr"  delivered  without  leave  of  the  court,  the  court  may 
thereafter,  on  such  proceedings  as  are  required  to  obtain  leave 
of  the  court  to  mortgage  such  property,  confirm  such  previously 
executed  mortgage,  and  thereon  such  mortgage  shall  be  as  valid 
and  of  the  same  force  and  effect  as  if  it  had  been  executed  and 
delivered  with  leave  of  the  court,  except  as  to  purchasers  or 
incimibrancers  of  such  real  property,  subsequent  to  the  execu- 
tion and  delivery  of  such  mortgage. 

A  membership  corporation  may,  if  its  by-laws  so  provide,  and 
pursuant  to  the  provisions  thereof,  and  without  leave  of  the 
court,  convey  to  a  member  of  the  corporation  a  portion  of  its 
real  property  for  the  erection  thereupon  of  a  cottage  or  other 
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dwelling-house  with  suitable  outbuildings, on  the  termsand  condi- 
tions that  such  portion,  together  with  the  buildings  thereupon, 
shall  belong  to  such  member  and  on  his  death  pass  as  part  of  his 
estate  to  his  heirs  or  devisees,  but  that  the  land,  whereupon 
sQcli  Buildings  shall  be  erected,  shall  be  inalienable  by  him  or 
them,  except  to  the  corporation  or  to  a  member  thereof,  and 
that  such  member  in  his  lifetime,  or  after  his  death,  his  heirs 
or  devisees,  may  convey  such  interest  in  such  property  to  the 
corporation,  or  to  a  member  thereof  for  such  sum  as  may  be 
mutually  agreed  on,  but  not  to  any  other  person.  Such  con- 
veyance may  provide  that  the  grantees  of  the  interest  in  each 
lot  so  conveyed  shall  be  entitled  to  one  vote,  either  in  person 
or  by  proxy,  at  all  meetings  of  the  corporation,  if  the  by-laws 
authorize  such  a  provision. 

Except  as  otherwise  provided  in  this  chapter  no  portion  of  a 
cemetery  of  a  cemetery  corporation  which  any  person  other  than 
the  corporation  is  entitled  to  use  for  burial  purposes,  or  in 
which  burials  have  been  made  and  not  lawfully  removed,  shall 
be  sold,  mortgaged  or  leased  by  the  corporation. 

[Procedure  for  saJe  or  mortgage  of  real  property  with  leave  of  court, 
Civ.  Qode,  f§  3390-6.] 

§  14.  Changing  number  of  directors. —  A  membership  cor 
j»ovaLion,  created  under  or  by  a  general  or  special  law,  may,  by 
a  majority  vote  at  an  annual  meeting,  determine  to  change  the 
number  of  its  directors  to  any  number  which  a  corporation 
created  under  this  chapter  for  the  same  purposes  is  authorized  to 
have.  On  such  determination,  a  majority  of  the  directors  shall 
sign,  acknowledge,  and  file  a  supplemental  certificate  specifying 
such  reduction  or  increase;  and  thereon  the  number  of  directors 
sliall  be  the  number  stated  in  such  certificate.  Each  director 
then  ir  office  shall  serve  until  his  term  expires,  and  there  shall 
be  no  election  of  directors  until,  the  number  of  directors  is  less 
than  ihe  number  specified  in  the  certificate. 

§  15.  Changing  time  of  annual  meetings. —  The  time  of 
holding  the  annual  meeting  of  a  membership  corporation,  cre- 
ated under  or  by  a  general  or  special  law,  may  be  changed, 
from  time  to  time,  by  vote  of  an  annual  meeting,  or  of  a  special 
meeting  duly  called  for  that  purpose,  and  by  filing  a  supple- 
mental certificate  of  incorporation  containing  a  transcript  of 
the  minutes  of  the  meeting,  relating  to  such  change,  duly  cer- 
tified and  verified  by  the  president  and  secretary  of  the  meeting. 
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•  §  16.  Visitation  of  supreme  court. -All  membership  cor- 
porations, except  a  corporation  for  the  prevention  of  cruelty  to 
children  or  animals,  with  their  books  and  vouchers,  shall  be 
subject  to  the  visitation  and  inspection  of  a  justice  of  the 
supreme  court,  or  of  any  person  appointed  by  the  court  for 
that  purpose.  If  it  appears  to  such  court  by  the  verified  petition 
of  a  member  or  creditor  of  any  such  corporation,  that  it,  or  its 
directors,  officers,  or  agents,  have  misappropriated  any  of  the 
funds  or  property  of  the  corporation,  or  diverted  them  from 
the  purpose  of  its  incorporation,  or  that  it  has  acquired  prop- 
erty in  excess  of  the  amount  which  it  is  authorized  by  law  to 
hold,  or  engaged  in  any  business  other  than  that  stated  in  its 
certificate  of  incorporation,  it  may  order  that  a  notice  of  at 
least  eight  days  be  served  on  the  directors  of  the  corporation, 
with  a  copy  of  such  petition,  requiring  them  to  show  cause  at 
a  time  and  place  to  be  therein  specified,  why  they  should  not 
be  required  to  make  and  file  an  inventory  and  account  of  the 
property,  effects  and  liabilities  of  such  corporation  with  a  de- 
tailed statement  of  its  transactions  during  the  twelve  months 
next  preceding  the  granting  of  such  order;  and,  if  on  the 
hearing  of  such  application,  no  good  cause  is  shown  to  the  con- 
trary, the  court  may  make  an  order  requiring  such  inventory, 
account  and  statement  to  be  filed,  and  proceed  to  take  and 
state  an  account  of  the  property  and  liabilities  of  the  corpora- 
tion, or  appoint  a  referee  for  that  purpose;  and  when  such 
account  is  taken  and  stated,  it  may,  after  hearing  all  the  parties 
to  the  application,  enter  a  final  order  determining  the  amount 
of  property  so  held  by  the  corporation,  its  annual  income, 
whether  any  of  the  property  or  funds  of  the  corporation  have 
been  misappropriated  or  diverted  to  any  other  purpose  than 
that  for  which  such  corporation  was  incorporated,  and  whether 
such  corporation  has  been  engaged  in  any  other  business  than 
that  specified  in  its  certificate,  of  incorporation,  from  which 
final  order  an  appeal  may  be  taken  by  any  party  aggrieved  to 
the  appellate  division  of  the  supreme  court,  and  to  the  court 
of  appeals;  buf  no  corporation  shall  be  required  to  make  and 
file  more  than  one  inventory  and  account  in  any  one  year,  nor 
to  make  a  second  account  and  inventory,  while  proceedings  are 
pending  for  the  statement  of  an  account  under  this  section. 

§  17.    Reports   to    comptroller   by    corporations   receiving 
state  moneys.—  No  moneys  appropriated  by  the  legislature  from 
181 
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the  treasury  of  the  state  to  a  membership  corporation,  creates 
under  or  by  a  general  or  special  law,  except  a  corporation  sub- 
ject to  the  visitation  of  the  regents  of  the  university  of  the 
state  of  New  York,  shall  be  paid  to  it  or  to  any  institution  under 
its  care,  control  or  management,  until  its  president  and  secre- 
tary, or  a  majority  of  its  directors,  make  a  sworn  report  to  the 
comptroller  of  its  purposes,  operations,  financial  condition,  ex- 
penditures and  management,  and  particularly,  of  the  disposi- 
.:ion  of  moneys  appropriated  by  the  legislature  for  the  mainte- 
nance of  such  institution,  for  the  year  ending  with  the  last 
preceding  thirtieth  day  of  September.  The  comptroller  shall 
transmit  such  report  to  the  legislature  with  his  annual  report 

ARTICLE  IL 

OOSPOBATIOIIS  FOB  PuBPOSSS  KOT  ElSSWHEBE  AuTHOBIZED. 
Section  30.  Purposes  for  which  a  corporation  may  be  created  under  this 
article. 
31.  Certificate  of  Incorporation. 

§  SO*  Purposes  for  which  corporations  may  be  formed  under 
this  article. —  A  membership  corporation  may  be  created  under 
this  article  for  any  lawful  purpose,  except  a  purpose  for  which  a 
corporation  may  be  created  under  any  other  article  of  this 
chapter,  or  any  other  general  law  than  this  chapter. 

[Definition  of  membership  corporation,  ante,  §  2;  Gen.  Corp.  L.,  $(  2-3, 
ante,  pp  973-4.  Ck)rDoratlon.  for  a  business  purpose  can  not  be  formed 
Under  this  article,  see  Bus.  Corp.  L.,  §  2.] 

§  31.  Certificates  of  incorporation. —  Five  or  more  persons 
may  become  a  membership  corporation  for  any  one  of  the  pur- 
poses for  which  a  corporation  may  be  formed  under  this  article 
or  for  any  two  or  more  of  such  purposes  of  a  kindred  nature,  by 
making,  acknowledging  and  filing  a  certificate,  stating  the 
particular  objects  for  which  the  corporation  is  to  be  formed, 
each  of  which  must  be  such  as  is  authorized  by  this  article;  the 
name  of  the  proposed  corporation;  the  territory  in  which  its 
operations  are  to  be  principally  conducted;  the  town,  village  or 
city  in  which  its  principal  office  is  to  be  located,  if  it  be  then 
practicable  to  fix  such  location;  the  number  of  its  directors,  not 
less  than  three  nor  more  than  thirty;  the  names  and  places  of 
residence  of  the  persons  to  be  its  directors  until  its  first  annual 
meeting;  and  the  times  for  holding  its  annual  meetings. 

Puch  certificate  shall  not  be  filed  without  the  written 
npproval,  indorsed  thereupon  or  annexed  thereto,  of  a  justice 
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of  the  sapreme  court  If  sach  certificate  specify  among  each 
purposes  the  care  of  orphan,  pauper  or  destitute  children,  the 
establishment  or  maintenance  of  a  maternity  hospital  or  lying-in 
asylum  where  women  may  be  received,  cared  for  or  treated 
during  pregnancy  or  during  or  after  delivery,  or  for  boarding 
or  keeping  nursing  children,  the  written  approval  of  the  state 
board  of  charities  shall  also  be  indorsed  thereupon  or  annexed 
thereto,  before  the  filing  thereof. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors,  shall  be  a  corporation 
in  accordance  with  the  provisions  of  such  certificate. 

[Signers  of  certificate  must  aU  be  of  fuU  age,  at  least  two-thirds  of  thorn 
citizens  of  United  States,  and  one  a  resident  of  this  State,  Gen.  Corp.  L., 
§  4,  ante,  p.  975.  Form  of  acknowledgment;  what  oflacers  may  take,  Stat. 
Const.  L.,  §  15  and  note,  ante,  p.  113.  Name  must  not  resemble  name  of 
existing  corpwati<m.  Gen.  Corp.  L.,  §  6,  ante,  p.  976.  At  least  two  of  the 
directors  must  be  residents  of  this  state.  Gen.  Corp.  L.,  §  29,  ante,  p.  987. 
Certificate  may  contain  any  provision,  etc.,  which  does  not  eocempt 
directors  from  obligation  imposed  by  law.  Gen.  Corp.  L.,  §$  10,  3,  sub. 
10,  ante.  pp.  978,  975;  after  incorporation  name  may  be  changed.  Civ. 
Code,  §§  2411-18;  corporate  purposes  may  be  extended,  §  4,  ante;  corporate 
exisrtence  may  be  extended,  Gen.  Corp.  L.,  §  32,  ante,  p.  988;  nmnber  of 
directors  and  times  of  annual  meetings  may  be  changed,  §§  14-15,  ante. 
Must  organize  and  commence  operations  within  two  years  or  charter 
forfeited.  Gen.  Corp.  L.,  §§  31,  3,  sub.  10.  ante,  pp.  988»  975.] 

ARTICLE  nL 

Cemetsby  OoBPOBATIOirS. 
Section  40.  Definltlona 

41.  C«tificates  of  incoriwration. 

42.  Cemeteries   in   Kings,    Queens,    Boc&land   and   Westchester 

counties. 

43.  Cori)orate  meetings. 

44.  Directors. 

45.  Acquisition  of  property. 

46.  Surveys  and  maps  of  cemetery. 

47.  Rules  and  regulationa 

48.  Record  of  burials. 

49.  Title  and  rights  of  lot  owners. 

50.  Application  of  proceeds  of  sales  of  lots. 

51.  Burials  and  removals. 

52.  Taxation  of  lot  owners  by  cori)oratlon; 
53.'  Expenses  of  improving  vacated  lot 
54.  Certificates  of  Indebtedness. 
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Section  55.  Certificates  of  stock  liei'etofore  issued. 

56.  Private  cemetery  corporations. 

57.  Family  cemetery  corporationa 

§  40.  Definitions. — In  this  article,  the  term  burial  includes 
the  act  of  placing  a  dead  human  body  in  a  mausoleum,  vault  or 
other  proper  receptacle  for  the  dead,  as  well  as  in  the  earth; 
the  term  lot  owner  or  owner  of  a  lot  means  any  person  having  a 
lawful  title  to  the  use  of  a  lot,  plat  or  part  of  either  in  a 
cemetery;  and  the  term  cemetery  corporation,  means  any  cor- 
poration heretofore  created  for  cemetery  purposes  under  a  law 
repealed  by  this  chapter,  or  hereafter  created  under  this  article, 
but  the  general  term  cemetery  corporation  does  not  include  a 
family  cemetery  corporation  or  a  private  cemetery  corporation. 
This  article  does  not  apply  to  cemeteries  belonging  to  religious 
or  municipal  corporations. 

§  41.  Certificates  of  incorporation.  —  Seven  or  more  persons 
may  become  a  cemetery  corporation,  by  making,  acknowledging 
and  filing  in  the  offices  of  the  secretary  of  state  and  of  the  clerk 
of  the  county  where  the  cemetery  of  such  corporation,  or  a  part 
thereof,  is  to  be  situated,  a  certificate  specifying  each  county, 
town,  city  and  village  in  which  such  cemetery  or  any  part  thereof 
is  to  be  situated;  the  name  of  the  proposed  corporation;  the 
times  of  holding  its  annual  meetings;  the  number  of  its  direct- 
ors; either  six,  nine,  twelve,  or  fifteen;  and  the  names  of  the 
persons  to  be  directors  until  others  are  elected  in  their  places, 
divided  into  three  equal  classes,  each  class  to  hold  office  until 
the  first,  second  and  third  annual  meetings  thereafter,  re- 
spectively. 

Such  certificate  may  also  specify  a  percentage  of  the  surplus 
proceeds  of  sales  of  lots,  after  payment  of  the  purchase-price  of 
the  real  property  of  the  corporation,  to  be  invested  as  a  per- 
manent fund,  the  income  of  which  shall  be  used  for  the  improve- 
ment, preservation  and  embellishment  of  the  cemetery  grounds, 
and  for  no  other  purpose.  Such  certificate  shall  not  be  filed 
without  the  approval,  indorsed  thereupon  or  annexed  thereto, 
of  a  justice  of  the  supreme  court. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors  shall  be  a  corporation, 
in  accordance  with  the  provisions  of  such  certificate. 
[For  incorporation  procedure,  generaUy,  see  note  to  §  31,  ante.] 

§  42.  Cemeteries  in  Kings,  Queens,  Rockland  and  West- 
chester counties.  — ^A  cemetery  corporation  shall  not  take  by 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896,  1445 

L.  1895,  ch.  559.  Ch.  48,  G.  L.  §48. 

deed,  devise  or  otherwise  any  land  in  either  of  the  counties  of 
Kings,  Queens,  Rockland  or  Westchester  for  cemetery  purposes, 
or  set  apart  any  ground  for  cemetery  purposes  in  either  such 
county,  unless  the  consent  of  the  board  of  supervisors  thereof 
be  first  obtained,  which  board  may  grant  such  consent  upon 
such  conditions,  regulations  and  restrictions  as,  in  its  judg* 
ment,  the  public  health  or  the  public  good  may  require.  Notice 
of  application  to  any  such  board  for  such  consent  shall  be  pub- 
lished once  a  week  for  six  weeks  in  two  newspapers  of  the 
county  having  the  largest  circulation  therein,  stating  the  time 
when  the  application  will  be  made,  a  brief  description  of  the 
lands  proposed  to  be  acquired,  their  location  and  the  quality 
thereof.  All  persons  interested  therein  may  be  heard  on  the 
presentation  of  such  application;  and  if  such  consent  is  granted, 
the  corporation  may  take  and  hold  the  lands  designated  in  such 
consent,  which  shall  not  authorize  any  one  corporation  to  take 
or  hold  more  than  two  hundred  and  fifty  acres.  The  board  of 
supervisors  of  each  such  county  may,  from  time  to  time,  make 
such  regulations  as  to  the  mode  of  burials  in  any  cemetery  in 
the  county,  as,  in  its  judgment,  the  public  health  may  require. 

§  43.  Corporate  meetings.  — Public  notice  of  each  annual 
meeting  of  a  cemetery  corporation  shall  be  given  in  a  manner 
to  be  prescribed  by  its  by-laWs.  Each  person  of  full  age  owning^ 
the  use  of  a  lot  or  plat,  or  part  of  either,  containing  at  least 
ninety-six  square  feet  of  land  in  the  cemetery  of  the  corporation, 
or  if  there  be  two  or  more  owners  of  such  lot,  then  one  of  them 
designated  by  a  majority  of  such  joint  owners  to  represent  such 
lot  or  plat,  or  part  of  either,  may  cast  one  vote  for  each  such  lot 
or  plat,  or  part  of  either,  so  owned,  at  the  meetings  of  the  cor- 
poration. 

Each  owner  of  a  certificate  of  stock  heretofore  lawfully 
issued,  and  each  owner  of  a  certificate  of  indebtedness  of  a 
cemetery  corporation,  may  vote  at  the  meetings  of  the  corpora- 
tion. Each  owner  of  stock  heretofore  lawfully  issued  shall  be 
entitled  to  one  vote  for  each  share  of  stock  owned  by  him  at 
the  meetings  of  the  corporation.  Each  owner  of  a  certificate 
of  indebtedness  of  a  cemetery  corporation  ehall  be  entitled  to 
one  vote  at  such  meetings  for  each  one  hundred  dollars  of  such 
indebtedness. 

[Procedure  generally  at  corporate  ejections,  Gen.  Corp.  L.,  §§  20-7,  ante, 
pp.  983-6;  Stock  Corp.  L.,  §  28,  ante,  p.  1012.  Certain  cemetery  corpora- 
tions are  not  stock  corporations,  §  55,  last  sentence,  post.] 
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§  44.  Directors. —  The  directors  of  a  cemetery  corporation  shall 
b'j  elected  at  its  annual  meetings,  by  ballot,  by  the  persons 
entitled  to  vote  thereat.  If  at  any  such  meeting  one-fifth  of 
the  owners  of  lots  or  plats  shall  not,  in  person  or  by  proxy, 
vote  thereat,  the  directors  shall  be  chosen  by  the  existing  direct- 
ors or  a  majority  of  them,  unless  such  directors  shall,  at  such 
meeting,  be  chosen  by  a  majority  of  the  votes  of  the  owners 
of  certificates  of  stock  or  indebtedness.  The  term  of  office  of 
a  director  shall  be  three  years. 

A  vacancy  in  the  office  of  a  director  shall  be  filled  by  ap- 
pointment, by  the  remaining  directors,  until  the  next  annual 
meeting,  when  it  shall  be  filled  by  election  for  the  unexpired 
term.  After  the  first  annual  meeting,  no  one  but  a  lot  owner 
shall  be  eligible  to  the  office  of  director. 

The  directors  may  change  their  number  to  either  six,  nine, 
twelve  or  fifteen,  by  signing,  acknowledging,  and  filing  a  sup- 
plemental certificate  stating  the  number  of  directors  the  cor- 
poration shall  thereafter  have;  and  thereafter  there  shall  be 
elected  at  each  annual  meeting,  one-third  of  the  number  of 
directors  fixed  by  such  certificate;  but  the  directors  then  in 
office  shall  continue  in  office  until  the  expiration  of  their  terms. 

[Qualificationcr  of  directors,  Gen.  Corp.  L.,  §  29,  ante,  p.  987;  Stock 
Corp.  L.,  §  40,  ante,  p.  1017.  Members  may  also  change  number  of 
airectora,  §  14,  ante.] 

§  45.  Acquisition  of  property. —  If  the  certificate  of  incor- 
poration or  by-laws  of  a  cemetery  corporation  do  not  exclude 
any  person  from  the  privilege,  on  equal  terms  with  other  per- 
sons, of  purchasing  a  lot  or  of  burial  in  its  cemetery,  such 
corporation  may,  from  time  to  time,  acquire  by  condemnation, 
exclusively  for  the  purposes  of  a  cemetery,  not  more  than  two 
hundred  acres  of  land  in  the  aggregate,  forming  one  continuous 
tract,  wholly  or  partly  within  the  county  in  which  its  certificate 
of  incorporation  is  recorded,  except  as  in  this  article  otherwise 
provided,  as  to  the  acquisition  of  land  in  the  counties  of  Kings, 
Queens,  Rockland  and  Westchester. 

A  cemetery  corporation  may  acquire,  otherwise  than  by  con- 
demnation, real  property  as  aforesaid  and  additional  real  prop- 
erty, not  exceeding  in  value  two  hundred  thousand  dollars,  for 
the  purposes  of  the  convenient  transaction  of  its  general  busi- 
ness, no  portion  of  which  shall  be  used  for  the  purposes  of  a 
cemetery. 
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A  cemetery  corporation  may  acquire,  otherwise  than  by  con- 
demnation, additional  real  or  personal  property,  absolutely  or 
in  trust,  in  perpetuity  or  otherwise;  and  use  the  same  or  the 
income  therefrom  in  pursuance  of  the  terms  on  which  the  same 
is  acquired,  for  the  following  purposes,  only: 

1.  The  improvement  or  embellishment,  but  not  the  enlarge- 
ment of  its  cemetery; 

2.  The  construction  or  preservation  of  a  building,  structure, 
fence  or  walk  therein; 

3.  The  renewal,  erection  or  preservation  of  a  tomb,  monument, 
stone,  fence,  railing  or  other  erection  or  structure  on  or  around 
any  lot  therein;  or 

4.  The  planting  or  cultivation  of  trees,  shrubs,  flowers  or 
plants  in  or  about  a  lot  therein. 

A  cemetery  corporation  may  accept  a  conveyance  of  real 
property  held  by  a  religious  corporatioa  I'or  burial  purposes,  or 
by  trustees  for  such  purposes,  if  all  such  trustees,  living  and 
residing  in  this  state,  unite  11  the  conveyance,  subject  to  all 
burdens,  trusts  and  conditions  to  ./hich  th«  litle  of  such  grant- 
ors was  subject.  Lots  previously  sold  in  any  sucL  lands,  and 
grants  for  burial  purposes  therein  previously  made^  shall  not 
be  aflfected  by  any  such  conveyance;  nor  shall  any  grave,  monu- 
ment OT  other  erection  thereupon,  or  any  remains  therein,  be 
disturbed  or  removed  without  the  consent  of  the  lot  owner, 
or  if  there  be  no  such  owner,  without  tho  consent  of  the  heirs 
of  the  person  whose  remains  are  buried  in  such  grave. 

No  cemetery  shall  hereafter  be  located  in  any  city  or  incor- 
porated village,  without  the  consent  of  the  common  council  of 
such  city,  or  the  board  of  trustees  of  such  village,  as  thei  case 
may  be. 

[Powers  of  a  corporation  generally  to  take  property,  Gen.  Corp.  L.,  f |  10- 
14.  ante,  pp.  978-80.  Condemnation  procedure,  Civ.  Ckxle.  §§  3357-84.  If  the 
lot  owner  does  not  acquire  the  fee,  and  If  cc^rporatlon  Is  bound  to  soil  use 
of  lot  to  any  person  applying,  In  pursuance  of  §  49,  post.  It  seems  rbat 
the  constitutional  objections  to  condemnation  by  a  cemetery  corporation, 
which  were  raised  in  Matter  of  Deans vllle  Cem.  Assn.,  66  N.  Y.  569,  do 
not  apply.] 

§  46.  Surveys  and  maps  of  cemetery.—  Every  cemetery  cor- 
poration shall,  from  time  to  time,  as  land  in  its  cemetery  may 
be  required  for  burial  purposes,  survey  and  subdivide  such  land 
into  lots  or  plats,  with  avenues,  paths,  alleys,  walks  and  orna- 
mental plats;  and  make  and  file  a  map  thereof  in  the  office  of 
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the  corporation,  open  to  the  inspection  of  all  persons.  Any 
unsold  lots,  plats  or  parts  of  lots  or  plats,  in  which  there  have 
not  been  any  burials  may,  by  order  of  the  directors,  be  resur- 
veyed  and  altered  in  shape  or  sis^,  and  properly  designated  on 
such  maps. 

§  47.  Rules  and  regulations. —  The  directors  of  a  cemetery 
corporation  may.  make  reasonable  rules  and  regulations  for 
the  use,  care,  management  and  protection  of  the  property  of 
the  corporation  and  of  all  lots,  plats  and  parts  thereof  in  its 
cemetery;  for  regulating  the  dividing  marks  between  the  various 
lots,  plats  and  parts  thereof,  their  size,  shape,  location,  and  the 
size  of  erections  thereupon;  for  prohibiting  or  regulating  the 
erection  of  structures  upon  such  lots,  plats  or  parts  thereof; 
or  preventing  unsightly  monuments,  effigies  and  structures 
within  the  cemetery  grounds,  and  for  the  removal  thereof;  for 
regulating  the  introduction  and  care  of  plants,  trees  and  shrubs 
within  such  grounds;  for  the  prevention  of  the  burial  in  a  lot, 
plat  or  part  thereof,  of  a  person  not  entitled  to  burial  therein; 
for  regulating  or  preventing  disinterments;  for  the  conduct  of 
persons  while  within  the  cemetery  grounds;  and  for  the  excbi- 
sion  of  improper  persons  therefrom  and  improper  assemblages 
therein. 

Such  rules  and  regulations  shall  be  plainly  printed  and  pub- 
licly posted  in  the  principal  office  of  the  corporation,  and  in 
such  places  upon  the  cemetery  grounds  as  the  directors  by  reso- 
lution prescribe.  The  directors  may  prescribe  penalties  to  be 
paid  by  a  person  violating  any  such  rule  or  regulation,  not 
exceeding  twenty-five  dollars  for  each  violation,  which  shall  be 
recoverable  by  the  corporation  in  a  civil  action. 

§  48.  Record  of  burials. A  record  shall  be  kept  of  every 

burial  in  the  cemetery  of  a  cemetery  corporation,  showing  the 
date  of  the  burial,  the  name,  age  and  place  of  birth  of  the  j»er- 
son  buried,  when  these  particulars  can  be  conveniently  ob- 
tained, and  the  lot,  plat,  or  part  thereof,  in  which  such  burial 
was  made.  A  copy  of  such  record,  duly  certified  by  tha  secro 
tary  of  such  corporation,  shall  be  furnished  on  demand  and 
pa3'ment  of  such  fees  therefor  as  are  allowed  the  county  clerk 
for  certified  copies  of  records. 

[Such  fees  are  eight  cents  per  folio,  Civ.  Code,  §  3304.] 

§  49.  Title  and  rights  of  lot  owners. —  The  directors  most 
fix  and  determine  the  prices  of  the  burial  lots  or  plats,  and  keep 
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a  plainly  printed  copy  of  the  schedule  of  such  prices  publicly 
posted  in  the  principal  office  of  the  corporation,  open  at  all 
reasonable  times  to  the  inspection  of  all  persons. 

The  corporation,  unless  its  certificate  of  incorporation  or  by- 
laws otherwise  provide,  shall,  subject  to  its  rules  and  reji:ula- 
tions,  sell  and  convey  to  any  person,  the  use  of  the  lots  or  plats 
desipiated  on  the  map  filed  in  the  office  of  the  corporation,  on 
pnyment  of  the  prices  so  fixed  and  determined,  but  need  not 
sell  and  convey  more  than  one  lot  or  plat  to  one  person.  The 
conveyances  of  lots  and  plats  shall  be  signed  by  the  president 
or  vice-president  and  treasurer  of  the  corporation.  All  lots, 
plats  or  parts  thereof,  the  use  of  which  has  been  so  conveyed 
as  a  separate  lot,  shall  be  indivisible,  except  with  the  consent 
of  the  lot  owner  and  the  corporation;  and  the  use  of  the  same 
fur  burial  purposes,  after  a  burial  therein,  shall  be  inalienable 
and  be  held  in  perpetuity  by  the  grantee  and  his  heirs,  except 
as  otherwise  provided  in  this  section;  and  on  the  death  of  the 
grantee  shall  descend  to  his  heirs-at-law,  or  to  such  of  them,  or 
to  such  other  person  or  persons,  or  to  such  other  class  or  classes 
of  p»erRon8,  as  may  be  designated  in  such  conveyance.  An  heir 
may  release  to  the  other  heirs,  and  a  joint  owner  may  release  to 
the  other  joint  owners,  his  interest  therein,  on  conditions  speci- 
fied in  the  release,  which  shall  be  filed  in  the  office  of  the  cor- 
poration. The  title  of  a  grantee,  or  his  heirs,  shall  not  be  af- 
fected by  the  dissolution  of  the  corporation  or  its  non-user  of 
its  corporate  rights  and  franchises,  or  any  act  of  forfeiture  on 
Its  part,  or  any  alienation  of  its  property  or  incumbrance  thereon 
made  or  suffered  by  it.  If  no  burial  be  made  in  any  such  lot, 
or  if  all  the  dead  bodies  buried  therein  be  lawfully  lemoved 
therefrom,  the  owners  thereof  m.ay,  with  the  consent  of  the 
corporation,  sell  the  use  of  such  lot.  The  secretary  of  Ihe 
cemetery  corporation  shall  file  and  record  in  its  books  all  deeds 
of  tiansfer.  A  lot  owner  may  reconvey  or  devise  to  the  cor- 
poration his  right  and  title  in  and  to  any  lot  theretofore  con- 
voyed to  him  by  such  corporation. 

[As  to  effect  of  provisions  of  this  section  on  constitutional  rltrht  to 
acquire  property  by  condemnation,  see  §  45,  ante.] 

§  50.  Application  of  proceeds  of  sales  of  lots. —  At  least 
one-half  of  the  proceeds  of  the  sales  of  the  use  of  all  lots  and 
plats  shall  be  applied  to  the  payment  of  the  purchase-money  of 
182 
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the  real  property  acquired  by  the  corporation  until  such  pur- 
chase-money is  paid,  and  the  residue  thereof  shall  be  applied  to 
preserving,  improving  and  embellishing  the  cemetery  grounds 
and  the  avenues  and  roads  leading  thereto,  and  to  defraying 
the  incidental  expenses  and  liabilities  of  the  corporation,  -\fter 
the  payment  of  such  purchase-money,  and  the  expense  of  survey- 
ing 11  nd  laying  out  the  cemetery,  the  proceeds  of  all  sales  of 
the  use  of  lots  and  plats  thereafter  shall  be  applied  only  to  the 
improvement,  preservation  and  embellishment  of  such  ceme- 
tery and  the  incidental  expenses  of  the  corporation.  Such  cor- 
poration may  agree  with  a  person  from  whom  any  lands  ar^ 
purchased  for  a  cemetery,  to  pay  therefor  a  specified  share  not 
exceeding  one-half  of  the  proceeds  of  all  sales  of  the  use  of  lols 
and  plats  made  from  such  land,  and  such,  share  shall  be  first 
ai>plied  to  the  payment  of  such  purchase-money,  an  J  the  resi- 
due thereof  shall  be  applied  to  the  preservation,  improvement 
and  embellishment  of  the  cemetery,  and  the  incidental  expense? 
of  the  corporation.  Where  lands  have  been  so  purchased,  and 
are  to  be  paid  for  as  provided  by  this  section,  the  prices  of  the 
use  of  lots  and  plats  fixed  by  the  directors  and  in  force  when 
such  purchase  was  made,  shall  not  be  changed,  while  the  pur- 
chase-price remains  unpaid,  without  the  written  consent  of  a 
majority  in  interest  of  the  persons  from  whom  the  lands  were 
purchased,  their  heirs,  representatives  or  assigns. 

§  51.  Burials  and  removals. —  If  there  be  more  than  one  lot 
p\vuer  of  a  lot  in  the  cemetery  of  a  cemetery  corporation,  no 
ppdy  of  a  dead  person  shall  be  buried  therein  without  the  con- 
sent of  all  the  owners  of  such  lot,  unless  such  person,  at  tli^ 
time  of  his  death,  was  an  owner  of  the  lot,  or  a  relative,  wife 
or  husband  of  an  owner,  or  a  relative  of  such  wife  or  Irusband. 

A  dead  body  lawfully  buried  in  a  lot  in  such  a  cemetery  may 
be  removed  therefrom,  with  the  consent  of  the  corporation, 
and  the  written  consent  of  the  owners  of  such  lot,  and  of  the 
surviving  wife,  husband,  children,  if  of  full  age,  and  parents 
of  tlie  deceased.  If  the  consent  of  any  such  person  can  not  be 
obtained,  or  if  the  corporation  refuses  its  consent,  tJie  «\mseiil 
of  the  county  court  of  the  county  or  the  supreme  courr,  at  a 
special  term,  held  in  the  district,  where  the  cemetery  is  situated, 
shall  be  sufiicient.  Notice  of  the  application  for  the  consent  of 
the  court  must  be  given,  at  least,  eight  days  prior  thereto,  per- 
sonally, or,  at  least,  sixteen  days  prior  thereto,  by  mall,  to  the 
corporation  or  to  the  person  not  consenting,  and  to  every  other 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1451 

L.  1895,  ch.  659.  Ch.  48,  G.  L.  §g  62,  63, 

person  on  whom  service  of   notice    may    be    required    by  the 
court. 

§  52.  Taxation  of  lot  owners  by  corporation. —  If  the  funds 
of  a  cemetery  corporation  applicable  to  the  improvement  of  its 
cemetery  wholly  outside  of  a  city,  or  applicable  to  the  con- 
struction of  a  receiving  vault  therein  for  the  common  use  of 
lot  owners,  be  insufficient  for  such  purposes,  the  directors  of 
ihe  corporation,  not  oftener  than  once  in  any  year  and  for  such 
purposes  only,  may  levy  a  tax  of  one  dollar  on  the  owners  of 
each  lot,  or,  with  the  written  consent  of  two-thirds  of  the  lot 
owners,  or  with  the  concurring  vote  of  a  majority  of  the  lot 
owners  at  an  annual  meeting,  or  at  a  special  meeting  duly 
railed  for  such  purpose,  may  levy  a  tax  on  the  lot  owners  at 
a  rate  not  exceeding  five  dollars  for  each  lot  of  average  value 
proportionately  to  the  prices  at  which  the  lots  were  respectively 
sold  by  the  corporation.  Notice  of  such  tax  shall  be  served 
on  the  lot  owners,  or  where  two  or  more  persons  are  owners  of 
the  same  lot,  on  one  of  them,  either  personally,  or  by  leaving 
it  at  his  residence  with  a  person  of  mature  age  and  discretion, 
or  by  mail,  if  he  resides  in  a  city,  town  or  village  where  the 
office  of  the  corporation  is  not  located.  If  such  tax  shall  re- 
main unpaid  for  more  than  thirty  days  after  service  of  such 
notice,  the  president  and  secretary  of  the  corporation  may  issue 
a  warrant  to  the  treasurer  of  the  corporation,  requiring  him  to 
collect  such  tax  in  the  same  manner  as  school  collectors  are 
required  to  collect  school  taxes;  and  such  treasurer  shall  have 
the  same  power  and  be  subject  to  the  same  liabilities  in  execut- 
ing such  warrant  as  a  collector  of  school  taxes  has  or  is  subject 
to  by  law  in  executing  a  warrant  for  the  collection  of  school 
taxes. 

[Mode  of  coUection  of  tax  by  school  coUectors,  Consol.  School  L.,  title  7, 
§§  78-9,  81-3.] 

§  53.  Expenses  of  improving  vacated  lot. — ^Whenever  a  per- 
son having  a  lot  in  the  cemetery  of  a  cemetery  corporation  shall 
vacate  the  same  by  a  removal  of  all  the  dead  buried  therein,  and 
leave  such  lot  in  a  broken  and  unimproved  condition  for  a 
period  of  one  month  or  more  from  the  date  of  such  removal,  the 
corporation  may  grade,  cut,  fill  or  otherwise  change  the  surface 
thereof,  for  the  improvement  of  the  lot  and  the  general  im- 
provement of  the  cemetery  grounds,  without  reducing  the  area 
of  the  lot.  The  exi)ense  of  such  improvement,  not  exceeding 
ten  dollars,  shall  be  chargeable  to  such  lot    If  the  owners  of 
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such  lot  shall  not,  within  six  months  after  such  expense  has 
been  incurred,  repay  to  the  corporation  the  amount  chargeable 
to  the  lot,  the  corporation  may  sell  the  lot  at  public  auction 
upon  the  cemetery  grounds,  previous  notice  of  such  sale  having 
been  posted  at  the  main  entrance  of  the  cemetery,  and  mailed 
to  the  owners  of  such  lot  at  their  last-known  post-office  address, 
at  least  ten  days  prior  to  the  day  of  sale,  and  shall  pay  the 
surplus,  if  any,  of  the  proceeds  of  such  sale  over  such  amount, 
on  demand,  to  the  owners  of  such  lot. 

§  54.  Certificates  of  indebtedness. —  If  a  cemetery  coi-poration 
be  indebted  for  lands  purchased  for  cemetery  purposes,  or  for 
services  rendered  or  materials  furnished  in  preserving  or  im- 
proving its  cemetery,  the  directors  thereof,  by  the  concurring 
vote  of  a  majority  of  their  whole  number,  may,  with  the  con- 
sent of  the  creditor  to  whom  any  such  indebtedness  is  owing, 
issue  certificates  under  the  corporate  seal,  signed  by  the  presi- 
dent and  secretary,  for  the  amount  of  such  indebtedness,  or  a 
part  thereof,  payable  at  such  times  and  drawing  such  a  rate  of 
interest  and  in  such  sums  as  may  be  agreed  on  with  such 
creditor;  but  the  amount  of  any  certificate  shall  not  be  less  than 
one  hundred  dollars,  nor  the  rate  of  interest  higher  than  the 
rate  authorized  by  law.  The  certificate  shall  be  transferable 
by  delivery,  unless  otherwise  provided  on  the  face  thereof;  and 
the  directors  shall  keep  in  the  books  of  the  corporation  an  exact 
and  true  account  of  the  number  and  amount  of  such  certificates, 
the  persons  to  whom  issued,  the  time  of  maturity  and  the  rate 
of  interest.  A  separate  account  shall  be  kept  in  the  books  of 
the  corporation  of  the  certificates  issued  for  the  purchase-money 
of  lands,  and  the  certificates  issued  for  debts  incurred  in  pre- 
serving and  improving  the  cemetery.  The  directors  shall  set 
aside  from  the  proceeds  of  sales  of  the  use  of  lots  and  plats, 
such  sums  as  they  may  deem  necessary  to  pay  said  certificates 
at  their  maturity.  Until  such  certificates  are  paid^each  holder 
thereof  shall  be  entitled  at  all  meetings  of  the  corporation,  to 
one  vote  for  each  one  hundred  dollars  of. such  indebtedness 
held  by  him.  The  certificates  issued  pursuant  to  this  section 
shall  not  be  a  lien  upon  any  lot  belonging  to  a  lot  owner. 

§  55.  Certificates  of  stock  hereiofore  issued  —  If  a  cemetery 
corporation,  incorporated  under  a  law  repealed  by  this  chapter, 
has  converted  its  outstanding  indebtedness  or  certificates  of 
indebtedness  into  certificates  of  stock,  in  pursuance  of  law,  no 
Interest  shall  accrue  to  the  holders  of  such  stock,  but  they  shall 
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receive  annually  or  semi-annually  a  dividend  thereon  for  their 
proportional  part  of  the  entire  surplus  or  net  receipts  of  the 
corporation  over  and  above  current  expenses;  or  if  the  propor- 
tion of  the  net  receipts  or  surplus  which  stockholders  shall  be 
entitled  to  receive  shall  have  been  fixed  by  agreement  at  the 
time  of  issuing  such  stock,  such  stockholdeis  shall  be  entitled 
to  receive  dividends  in  accordance  with  such  agreement.  Such 
certificates  of  stock  shall  be  transferable  only  on  the  books  of 
the  corporation  on  the  surrender  of  the  certificate,  unless  other- 
wise provided  on  the  face  thereof,  and  on  every  such  sur- 
render a  new  certificate  of  stock  shall  be  issued  to  the  person 
to  whom  the  same  has  been  transferred;  and  the  holders  of  such 
stock  shall  be  entitled,  in  person  or  by  proxy,  to  one  vote  for 
every  share  thereof,  at  each  meeting  of  the  corporation.  A 
register  of  the  stock  issued  by  the  corporation  shall  be  kept  by 
Its  directors  showing  the  date  of  issue,  the  number  of  shares, 
the  par  value  thereof,  the  name  of  each  person  to  whom  issued, 
the  number  of  the  certificates  therefor;  and  all  transfers  of  such 
stock  shall  be  noted  and  entered  in  such  register,  and  the  cer- 
tificates surrendered  shall  be  deemed  canceled  by  the  issue  of  a 
new  certificate,  and  the  surrendered  certificate  shall  be  de- 
stroyed.  Any  director  may  become  the  holder  or  transferee  of 
such  stock  for  his  own  individual  use  or  benefit.  No  such  stock 
shall  be  a  lien  on  the  lot  of  any  individual  lot  owner  within  the 
cemetery  limits;  and  no  other  or  greater  liability  of  the  corpora- 
tion issuing  such  stock  shall  be  created  or  deemed  to  exist  than 
may  be  necessary  to  enforce  the  faithful  application  of  the  sur- 
plus or  net  receipts  of  the  corporation  to  and  among  the  holders 
of  the  stock  in  the  manner  hereinbefore  specified. 

A  cemetery  which  has  heretofore  issued  such  certificates  of 
rtock  is  a  membership  corporation  and  not  a  stock  corporation. 

[Distinction  between  stock  and  membership  corporations,  Gen.  Ci»rp.  L., 
S  2,  ante,  p.  973.] 

§  56.  Private  cemetery  corporations. —  Seven  or  more  per- 
sons may  become  a  private  cemetery  corporation  by  setting  off 
for  a  private  cemetery  inclosed  real  property,  to  the  extent  of 
not  more  than  three  acres,  and  by  electing  at  a  meeting  of  the 
proprietors  of  the  real  property  so  set  off,  at  which  not  less 
than  seven  shall  be  present,  three  of  their  number  to  be  di- 
rectors, to  hold  office  for  five  years.  The  chairman  and  secre- 
tary of  such  meeting  shall  make,  sign  and  acknowledge,  and 
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file  in  the  office  of  the  clerk  of  the  county  in  which  such  real 
property  is  situated,  a  certificate  containing  the  name  of  the 
corporation,  a  description  of  the  lands  so  purchased  or  set 
apart,  and  the  names  of  the  directors.  No  such  cemetery  shall 
be  located  within  one  hundred  rods  of  any  dwelling-house  with- 
out the  written  consent  of  the  owner  thereof. 

Additional  lands  may  bo  acquired  by  a  private  cemetery  cor- 
poration to  an  extent  not  to  exceed  three  acres;  but  no  addi- 
tional lands  so  purchased  or  otherwise  acquired  shall  be  used 
for  the  purpose  of  burial  within  three  hundred  feet  of  any 
dwelling  without  the  written  consent  of  the  owner  thereof. 

§  57.  Family  cemetery  corporations. —  Any  person  may,  by 
deed  or  devise,  dedicate  land  to  be  used  exclusively  for  a  family 
cemetery,  or  the  executors,  administrators  or  trustees  of  a 
deceased  person  may,  with  the  written  authority  of  all  the  sur- 
viving heirs,  next  of  kin,  devisees  and  legatees  of  the  deceased 
person,  executed  in  person  or  by  attorney,  or  if  infants,  by  gen- 
eral guardian,  dedicate  lands  of  such  deceased  person  to  be  used 
exclusively  for  such  purpose,  or  purchase  with  the  funds  of  the 
estate  under  their  control,  suitable  lands  therefor,  and  may  pay 
to  the  directors  of  such  cemetery  money  or  other  personal  prop- 
erty as  hereafter  provided.  The  quantity  of  land  so  dedicated 
shall  not  exceed  three  acres,  nor  be  located  within  one  hundred 
rods  of  a  dwelling-house,  without  the  consent  of  the  owner.  The 
instrument  dedicating  such  land  shall  describe  the  same,  may 
appoint  directors  to  manage  such  cemetery,  may  direct  the  man- 
ner of  choosing  successors  to  the  directors,  and  may  grant  to 
such  directors  and  their  successors  money  or  personal  property 
to  be  a  fund  for  maintaining,  improving  and  embellish- 
ing such  cemetery,  in  accordance  with  the  deed  or  will 
of  such  person,  or  the  written  authority  of  such  heirs,  next  of 
kin,  devisees  and  legatees.  The  instrument  dedicating  land  for 
a  family  cemetery,  together  with  the  authority,  if  any,  of  the 
heirs,  next  of  kin,  devisees  and  legatees  of  a  deceased  person, 
shall  be  filed  in  the  office  of  the  county  clerk  of  each  county  in 
which  such  cemetery  is  to  be  situated. 

A  fund  created  by  will  for  the  purpose  of  maintaining,  im- 
proving and  embellishing  such  a  cemetery  shall  not  exceed  ten 
per  cent  of  the  clear  value  of  the  estate  of  the  testator  in  excess 
of  his  debts  and  liabilities,  other  than  legacies. 

The  directors  shall,  before  entering  on  their  duties,  file  in  the 
office  of  the  clerk  of  each  county,  in  which  such  cemetery  is 
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situated,  a  written  acceptance  of  their  appointment;  and  thereon 
such  directors  and  their  successors  shall  be  a  corporation  by  the 
name  expressed  in  the  instrument  dedicating  such  land.  Such 
directors  and  their  successors,  before  receiving  any  property, 
money  or  funds  for  improving,  maintaining  and  embellishing  the 
cemetery  under  their  charge,  shall  execute  to  the  surrogate  of 
the  county  in  which  such  real  property  is  situated  a  bond  with 
sureties  approved  by  him,  in  a  penalty  of  twice  the  principal 
sum  of  the  fund  placed  in  their  charge,  conditioned  for  the  faith- 
ful preservation  and  application  thereof,  according  to  the 
rules,  directions  or  by-laws,  prescribed  in  the  instrument  under 
which  their  appointment  was  made,  and  renew  their  bond  or 
execute  a  new  bond  whenever  required  so  to  do  by  such  surro- 
gate. At  least  once  in  each  year,  and  of tener  if  required  by  the 
surrogate,  they  shall  file  with  him  their  account  of  receipts  and 
expeditures,  on  account  of  the  fund  in  their  hands,  together  with 
vouchers  for  all  disbursements. 

ARTICLE  IV. 

FiBB  C0BP0SA.TI0NB. 

Section  65.  Certificate  of  ineorp(»ration. 
66.  Powers. 

§  65.  Certificate  of  incorporatioa —  Ten  or  more  persons  may 
become  a  fire,  hose,  protective  or  hook  and  ladder  corporation  by 
making,  acknowledging  and  filing  a  certificate,  stating  the  par- 
ticular object  for  which  the  corporation  is  to  be  formed;  the 
name  of  the  proposed  corporation;  the  city,  village  or  town  in 
which  it  proposes  to  act;  the  number  of  directors;  and  the  names 
and  places  of  residence  of  the  persons  to  be  directors  until  its 
first  annual  meeting. 

Such  certificate  shall  not  be  filed  without  the  approval  in- 
dorsed thereupon,  or  annexed  thereto,  of  a  justice  of  the  supreme 
court,  nor  unless  there  is  annexed  thereto  a  certified  copy  of  a 
resolution  of  the  board  of  trustees  of  the  village,  or  the  approval 
of  the  mayor  of  the  city,  or,  if  not  within  a  village  or  city,  a 
resolution  of  the  town  board  of  the  town  in  which  the  corporation 
proposes  to  act,  consenting  to  its  incorporation. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors,  shall  be  a  corporation 
in  accordance  with  the  provisions  of  such  certificate, 
r^r  incorporation  procedure  generally,  see  note  to  8  31,  ante.] 
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§  66.  Powers. —  A  fire,  hose,  protective  or  a  hook  and  ladder 
corporation,  incorporated  under  this  article  or  under  a  law  re- 
pealed by  this  chapter,  shall  only  engage  in  such  business  as 
properly  belongs  to  a  fire,  hose,  protective  or  hook  and  ladder 
corporation,  in  the  city,  village  or  town  named  in  its  certificate. 
In. participating  in  the  prevention  and  extinguishment  of  fires, 
such  corporation  shall  be  under  the  control  of  the  city  or  village 
authorities  having  by  law,  control  over  the  prevention  or  ex- 
tinguishment of  fires  therein. 

ARTICLE  V. 

COBPOBATIOKS  FOS  THE    PbBVEKTION  OF  ObUSLTT. 

Section  70.  Certificate  of  Incorporation. 

71.  Prohibition  of  new  corporations  in  certain  coontles. 

72.  Special  powers. 

§  70.  Certificate  of  incorporation. —  Five  or  more  persons 
may  become  a  corporation  for  the  prevention  of  cruelty  to 
children,  or  the  prevention  of  cruelty  to  animals,  by  making, 
acknowledging  and  filing  a  certificate,  stating  the  particular 
objects  for  which  the  corporation  is  to  be  formed;  the  name 
of  the  proposed  corporation;  the  county  in  which  its  operations 
are  to  be  conducted;  the  town,  village  or  city  in  which  its  prin- 
cipal office  is  to  be  located;  the  number  of  its  directors  not  less 
than  five  nor  more  than  thirty;  the  names  and  places  of  resi- 
dence of  the  persons  to  be  its  directors  until  its  first  annual 
meeting;  and  the  time  for  holding  such  annual  meeting.  Such 
certificate  shall  not  be  filed  unless  the  written  consent  and 
approbation  thereof  of  a  justice  of  the  supreme  court  of  the 
judicial  district  in  which  the  place  of  business  or  principal 
office  of  such  corporation  shall  be  located,  be  first  indoBsed 
thereon;  nor  unless  there  is  annexed  thereto  the  written  cer- 
tificate of  the  New  York  society  for  the  prevention  of  cruelty 
to  children,  if  such  be  the  object  specified,  and  of  the  American 
society  for  the  prevention  of  cruelty  to  animals,  if  such  be  the 
object  so  specified,  approving  such  incorporation.  If  the  ap- 
proval of  either  of  such  societies  is  not  given  within  thirty 
days  after  application  therefor,  the  persons  propoflin^  to  form 
such  corporation  may  apply  to  such  justice  for  his  approval 
upon  eight  days'  notice  of  the  time  and  place  of  application  to 
the  society  refusing  approval,  which  shall  be  entitled  to  appear 
and  be  heard,  and  the  granting  or  refusal  of  the  approval  ^by 
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the  justice  shail  thereupon  be  discretionary  with  him.  .  On 
filing  such  certificate  in  pursuance  of  law,  the  signers  thereof, 
their  associates  and  successors  shall  be  a  corporation  in  accords 
ance  with  the  provisions  of  such  certificate. 

[For  incocporation  procediffe  generally,  see  note  to  |  31,  ante.] 

§  71.  Prohibition  of  new  corporations  in  certain  counties.— 
A  corporation  for  the  prevention  of  cruelty  to  animals  shall  not 
hereafter  be  incorporated  for  the  purpose  of  conducting  its 
operations  in  the  counties  of  New  York,  Kings,  Queens,  Rich- 
mond, Suffolk  or  Westchester,  or  in  any  other  county  if  thereby 
there  would  be  two  or  more  such  corporations  formed  for  the 
purpose  of  conducting  operations  in  such  county. 

§  72.  Special  powers — ^A  corporation  formed  for  the  purpose 
of  preventing  cruelty  to  children  may  prefer  a  complaint  before 
any  court,  tribunal  or  magistrate  having  jurisdiction,  for  the 
violation  of  any  law  relating  to  or  affecting  children,  and  may 
aid  in  presenting  the  law  and  facts  to  such  court,  tribunal  6r 
magistrate  in  any  proceeding  therein. 

A  corporation  formed  for  the  purpose  of  preventing  cruelty 
to  animals  may  prefer  a  complaint  before  any  court,  tribunal 
or  magistrate  having  jurisdiction,  for  the  violation  of  any  law 
relating  to  or  affecting  the  prevention  of  cruelty  to  animals, 
and  may  aid  in  presenting  the  law  and  facts  to  such  court, 
tribunal  or  magistrate  in  any  proceeding  therein. 

A  corporation  for  the  prevention  of  cruelty  to  children  majj 
be  appointed  guardian  of  the  person  of  a  minor  child  during 
its  minority  by  a  court  of  record,  or  a  judge  thereof,  and  may 
receive  and  retain  any  child  at  its  own  expense  on  commitment 
by  a  court  or  magistrate. 

All  magistrates  and  peace  oflftcers  shall  aid  such  a  corporation; 
its  oflftcers,  agents  and  members  in  the  enforcement  of  laws 
relating  to  or  affecting  children,  and  for  the  prevention  of 
cruelty  to  animals. 

ARTICLE  VL  J 

HosprrAL  Cobposatiovs. 
Section  80.  Certificate  of  incorporation. 

§  80.  Certificate  of  incorporation. —  Five  or  more  persons  may 

become  a  corporation  for  the  purpose  of  erecting,  establishing 

or  maintaining  a  hospital,  Infirmary,  dispensary,  or  home  foe 

invalids,  aged  or  indigent  persons,  by  making,  acknowledging 

.183  -.--  -^ 
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and  filing  a  certificate,  stating  the  particular  object  tor  which 
the  corporation  is  to  be  formed;  the  name  of  the  proposed 
corporation;  the  town,  Tillage  or  city  in  which  its  principal 
office  is  to  be  located;  the  number  of  directors,  not  less  than 
three  nor  more  than  thirty;  the  names  and  places  of  residence 
of  the  persons  to  be  its  directors  until  its  first  annual  meeting, 
and  the  time  for  holding  its  annual  meetings.  Such  certificate 
may  also  specify  the  qualification  of  members  of  the  corporation 
with  respect  to  their  adherence  or  non-adherence  to  a  particular 
school  or  theory  of  medical  or  surgical  treatment;  and  the  sys- 
tems of  medical  practice  or  treatment  to  be  used  or  applied 
in  such  hospitals,  infirmary,  dispensary  or  home. 

Such  certificate  shall  not  be  filed  without  the  written  ap- 
proval indorsed  thereupon,  or  annexed  thereto,  of  the  state 
board  of  charities  and  of  a  justice  of  the  supreme  court  of  the 
district  in  which  the  principal  office  or  place  of  business  of 
such  corporation  shall  be  located. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors,  shall  be  a  corporation, 
in  accordance  with  the  provisions  of  such  certificate. 

[For  incorporatloii  procedure  generally,  see  note  to  |  31,  ante.] 

ARTICLE  Vn. 
Ohbistiah  Assooiatiovs. 
Seetiooi  90.  Certiflcate  of  incorporation. 
91.  Directors  and  trustees. 

§  90.  Certificate  of  incorporation.  —  Twenty  or  more  men 
may  become  a  young  men's  Christian  association,  and  twenty 
or  more  women  may  become  a  young  women's  Christian  asso- 
ciation, for  the  purposes  of  improving  the  spiritual,  mental, 
social  and  physical  condition  of  young  men,  or  of  young  women, 
as  the  case  may  be,  by  making,  acknowledging  and  filing  a 
certificate  stating  the  particular  objects  for  which  the  corpora- 
tion is  to  be  formed;  the  name  of  the  proposed  corporation; 
the  town,  village  or  city  in  which  its  principal  office  is  to  be 
located;  the  number  of  directors,  not  less  than  three  nor  more 
than  thirty;  the  names  and  places  of  residence  of  the  persons 
to  be  its  directors,  until  the  first  annual  meeting;  the  times 
for  holding  its  annual  meetings;  and  the  names  of  six  trustees, 
each  of  whom  shall  be  a  member  of  some  Protestant  evangelical 
denomination,  and  not  more  than  two  of  whom  shall  be  members 
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of  any  one  denomination,  to  hold  ojffice  until  their  successors 
are  elected,  as  provided  by  the  by-laws. 

Such  certificate  shall  not  be  filed  without  the  approval  of  a 
justice  of  the  supreme  court  indorsed  thereupon  or  annexed 
thereto. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors  shall  be  a  corporation 
in  accordance  with  the  provisions  of  such  certificate,  but  no 
person  shall  be  eligible  to  membership  of  such  a  corporation 
unless  he  have  the  same  qualifications  as  the  persons  authorized 
to  sign  the  certificate  of  incorporation  thereof. 

[For  incorp<Hratio(Q  procedure  generally,  see  note  to  §  31,  ante.] 

§  91.  Directors  and  trustees. —  llie  trustees  of  such  a  cor- 
poration, with  the  president  of  the  corporation,  shall  be  a  board 
of  trustees  thereof,  and  hold  and  control  the  real  property  of 
the  corporation  and  all  gifts  and  bequests  of  money  to  be  held 
in  trust.  They  shall  pay  the  income  of  such  property  to  the 
treasurer  of  the  corporation  so  long  as  the  income  shall  be 
expended  by  the  directors  thereof  for  the  purposes  for  which 
it  was  formed. 

The  real  property  of  such  corporation  shall  not  be  liable  for 
any  debt  or  obligation  contracted  without  the  approval  of  the 
board  of  trustees 

In  all  proceedings  for  the  purchase,  sale,  mortgage,  and  lease 
of  real  property,  the  board  of  trustees  of  such  a  corporation 
shall  act  as  the  board  of  directors  thereof. 

The  directors  of  such  corporation  shall  have  the  management 
and  control  of  its  property  and  affairs,  except  as  such  manage- 
ment and  control  is  given  by  law  to  the  board  of  trustees  thereof. 

AETICLE  VIIL 
Bab  Assooiations. 
Section  100.  Certificate  of  incorporation. 

§  100.  Certificate  of  incorporation. —  Nine  or  more  attorneys 
or  counselors  of  the  supreme  court  of  this  state,  in  active  prac- 
tice, and  residing  or  having  their  offices  in  the  same  county,  may 
become  a  bar  association  for  the  purposes  of  cultivating  the 
science  of  jurisprudence,  promoting  reforms  in  the  law,  facili- 
tating the  administration  of  justice,  elevating  the  standard  of 
integrity,  honor  and  courtesy  in  the  legal  profession,  and 
cherishing  the  spirit  of  brotherhood  among  the  members  thereof, 
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by  making,  acknowledging  and  filing  a  certificate  stating  the 
particular  objects  for  which  the  corporation  is  to  be  formed; 
the  name  of  the  proposed  corporation;  the  county  in  which  its 
operations  are  to  be  conducted;  the  town,  village  or  city  in 
which  its  principal  office  is  to  be  located;  the  number  of  its 
directors,  not  less  than  three  nor  more  than  thirty;  the  names 
and  places  of  residence  of  the  persons  to  be  its  directors  until 
the  first  annual  meeting;  and  the  times  for  holding  its  annual 
meetings. 

Suck  certificates  shall  not  be  filed  without  the  approval,  in- 
dorsed thereupon  or  annexed  thereto,  of  a  justice  of  the  supreme 
court. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors  shall  be  a  corporation  in 
accordance  with  the  provisions  of  such  certificate,  but  no  i)er8on 
shall  be  eligible  to  membership  of  such  a  corporation  unless  he 
have  the  same  qualifications  as  the  persons  authorized  to  sign 
the  certificate  of  incorporation  thereof. 

ARTICLE  IX. 

YETBBAir   SOLDISBS  AJXD  SaILOBS'  AsSOOIATIOHS. 
Section  110.  Certificate  of  inoorporajtlon. 

111.  Shares. 

112.  Frop&rty, 

§  110.  Certificate  of  incorporation. —  Twenty-five  or  more 
honorably  discharged  soldiers  or  sailors  of  the  union  army  or 
navy,  or  the  male  descendants  of  such  soldiers  or  sailors,  may 
become  a  corporation  for  social,  literary,  patriotic,  charitable 
and  historical  purposes,  by  making,  acknowledging  and  filing  a 
certificate  stating  the  particular  object  for  which  the  corpora- 
tion is  to  be  created,  the  name  of  the  proposed  corporation ;  the 
town,  village  or  city  in  which  its  principal  office  is  to  be  located; 
the  names  of  fifteen  persons  to  be  its  directors  until  the  first 
annual  meeting,  and  the  times  for  holding  its  annual  meetings. 

Such  certificate  shall  not  be  filed  without  the  approval,  in- 
dorsed thereupon  or  annexed  thereto,  of  a  justice  of  the  supreme 
court. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors  shall  be  a  corporation 
in  accordance  with  the  provisions  of.  such  certificate;  but  no 
person  shall  be  eligible  to  membership  of  such  corporation  un- 
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less  he  have  the  same  qualifications  as  the  persons  authorized 
to  sign  .the  certificate  of  incorporation  thereof. 
[Far  ijicor]>oration  procedure  generally,  see  note  to  S  31,  ante. J 

§  IIL  Shares. —  The  by-laws  of  sueh  a  corporation  may  pro- 
vide that  the  property  of  the  corporation  shall  be»  divided  into 
transferable  shares  of  one  hundred  dollars  each,  entitling  the 
holder  thereof  to  one  vote  for  each  share,  at  all  meetings  of  the 
corporation.  Each  shareholder  shall  be  liable  to  the  amount 
unpaid  on  the  shares  held  by  him,  for  the  debts  and  liabilities 
of  the  corporation;  but  shall  not  be  entitled  to  receive  any 
interest  or  dividends  thereon. .  Such  a  corporation  shall  be  a 
membership  corporation  and  not  a  stock  corporation* 

•  [Am  to  distinction  between  membership  aiid  stiock  corporations,  see  Gen. 
Corp.  L.,  §  3,  sub.  2,  ante,  p.  974.] 

J  112.  Property. —  All  sums  over  the  necessary  expenses  of 
such  corporation  and  oyer  and  above  the  amount  necessary  to 
discbarge  the  principal  and  lnter(^st  on  any  mortgage  or  bond 
issued  by  it  shall  be  held  by  the  directors  as  a  fund  for  the 
purchase  of  memorials,  preservation  of  relics  and  historical  evi- 
deuces  and  trophies,  and  for  charity  to  union  veterans,  their 
families  or  descendanta 

ARTICLE  X. 

SOLDIBBS'  MONUHSHT  OoWORAHOVB. 

Section  120.  Certificate  of  inoorporatloiL 

121.  Property. 

122.  Improvement  taxes. 

§  120.  Certificate  of  incorporation. —  Three  or  more  persons 
may  become  a  corporation  for  the  purpose  of  erecting  a  monu- 
ment, monuments,  or  memorial,  including  a  memorial  hall  or 
building,  to  perpetuate  the  memory  of  the  soldiers  and  sailors 
who  served  in  defense  of  the  union  in  the  late  war,  by  making> 
acknowledging  and  filing  a  certificiite,  stating  the  particular 
object  for  which  the  corporation  is  to  be  created;  the  name  of 
the  proposed  corporation ;  the  number  of  its  directors,  not  less 
4!han  six  nor  more  than  twelve;  the  names  and  places  of  resi- 
dence of  the  persons  to  be  directors  until  the  first  annual  meet- 
ing; and  the  time  for  holding  its  annual  meetings. 

Buch  certificate  shall  not  be  filed  without  the  approval,  in- 
46rsed  thereupon  or  annexed  thereto,  of  a  Jnstioe  of  the  supreme 
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On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors  shall  be  a  corporation 
in  accordance  with  the  provisions  of  such  certificate. 

[For  iucorporatioo  procediure  generally,  see  note  to  |  31,  ante.] 

§  12L  Property. —  Such  a  corporation  may  acquire  and  hold, 
within  fbe  oonnty  in  which  its  certificate  of  incorporation  is 
recorded,  not  more  than  five  acres  of  land,  to  be  used  exclu- 
sively for  the  erection  of  a  suitable  monument  or  monuments  or 
other  memorial,  to  perpetuate  the  memory  of  the  soldiers  and 
sailors  who  served  in  the  defense  of  the  union  in  the  late  Tvar, 
from  the  town,  city  or  county  in  which  such  monument,  monu- 
ments or  memorial  is  erected.  Such  a  corporation  may  erect' 
any'such  monument,  monuments  or  memorial,  upon  any  public 
street,  square  or  ground  of  any  town,  city  or  village,  with  ihe 
consent  of  the  proper  officers  thereof,  or  may  purchase  or  ac- 
cept the  donation  of  land  suitable  for  that  purpose;  and  may 
take  and  hold  the  property  given,  devised  or  bequeathed  to  it 
in  trust,  to  apply  the  same  or  the  income  or  proceeds  thereof 
for  the  erection,  improvement,  embellishment,  preservation, 
repair  or  renewal  of  such  monument,  monuments  or  memorial, 
or  of  any  structures,  fences  or  walks  upon  its  land,  or  for 
planting  and  cultivating  trees,  shrubs,  flowers  or  plants,  in  and 
around  or  upon  its  lands,  or  for  improving  or  embellishing  the 
same  in  any  manner  consistent  with  the  design  and  purposes 
of  the  association,  according  to  the  terms  of  such  grant,  devise 
or  bequest.  Tt  may  take  by  gift  or  purchase  any  lots  or  lands 
in  any  cemetery  within  such  county,  to  be  used  and  occupied 
exclusively  for  the  burial  of  honorably  discharged  soldiers  and 
sailors  who  served  in  such  war,  and  for  the  erection  of  suitable 
monuments  or  memorials  therein. 

[TroBtees  of  monument  assocfation,  a  town  or  vlUage  may  acquire  three 
acres  or  less,  for  such  moniunent  purposes,  etc.,  Gen.  Munic.  L..  §  25, 
ante,  p.  591.  County  may  congrtruct  such  monument,  Co.  L.,  §  38,  ante, 
p.  611.  Property  exempt  ftom  execution  and  taxation,  L.  1866»  ch. 
273.  §  5.] 

§  122.  Improvement  taxes.— A  tax  may  be  levied  and  col- 
lected on  the  taxable  property  in  a  town,  village  or  city  in 
which  such  monument,  monuments  or  other  memorial  may  be 
erected,  for  the  purpose  of  repairing  or  improving  the  same 
and  the  grounds  thereof ;  and  such  tax  shall  be  levied  in  the 
manner  prescribed  by  law  for  levying  general  taxes  in  sncJi 
town,  village  or  city. 
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ARTICLE  XL 

BOABDS  OF  TbADB. 

SectiOQ  130.  Certificate  of  incorpcnratioiL 

131.  Boards  of  trade  heretofore  Incorporated,  which  have  Issued 
capital  stock. 

§  130.  Certificate  of  incorporation. —  Five  or  more  persons 
may  form  a  corporation  commonly  called  a  board  of  trade  or 
exchange^  or  a  building  exchange  or  association,  for  the  pur- 
pose of  fostering  trade  and  commerce,  or  the  interests  of  those 
having  a  common  trade,  business,  financial  or  professional  in- 
terest, fo  reform  abuses  relative  thereto,  to  secure  freedom 
from  unjust  or  unlawful  exactions,  to  diffuse  accurate  and 
reliable  information  as  to  the  standing  of  merchants  and  other 
matters,  to  procure  uniformity  and  certainty  in  the  customs  and 
usages  of  trade  and  commerce,  and  of  those  having  a  common 
trade,  business,  financial  or  professional  interest;  to  settle  dif- 
ferences between  its  members,  and  to  promote  a  more  enlarged 
and  friendly  intercourse  between  business  men,  by  making,  ac- 
knowledging and  filing  a  certificate,  stating  the  particular  ob- 
ject for  which  the  corporation  is  to  be  created;  the  name  of  the 
proposed  corporation;  the  town,  village  or  city  in  which  its 
principal  office  is  to  be  situated;  the  number  of  its  directors, 
not  less  than  five;  the  names  and  places  of  residence  of  the 
persons  to  be  its  directors,  until  its  first  annual  meeting;  and 
the  times  for  holding *its  annual  meetings. 

Such  certificate  shall  not  be  filed  without  the  approval,  in- 
dorsed thereupon,  or  annexed  thereto,  of  a  justice  of  the  supreme 
court. 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors,  shall  be  a  corporation 
in  accordance  with  the  provisions  of  such  certificate. 

[For  inoorporatioii  procedure  generally*  see  note  to  §  31,  ante.] 

§  131.  Boards  of  trade  heretofore  incorporated,  which  have 
issued  capital  stock. — A  board  of  trade,  heretofore  incorpo- 
rated, under  a  law  repealed  by  this  chapter  which  has  issued 
■capital  stock,  entitling  the  holders  of  the  shares  thereof  to 
dividends  from  the  profits  of  the  corporation,  shall  hereafter  be 
subject  to  the  provisions  of  the  business  corporation  law,  the 
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stock  corporation  law  and  the  general  corporation  law,  and 
not  to  the  provisions  of  this  chapter. 

[Difitinctdon  between  membeirship  eorporatioii  and  citoek  oorporatlOll« 
Gen,  Corp.  L.,  §  3,  sub.  2,  ante,  p.  974.] 

ARTICLE  XTL 

AamouLTUB^L  and  Hobtioultubal  Cobpobationb. 

Section  140.  Certificate  ot  incorporation. 

141.  Restrictions  on  the  formation  of  corporations. 
142$.  Annual  fairs  and  premiums. 

143.  Police  and  magistrates  on  exhibition  grounds. 

144.  Capital  stx>ck. 

145.  Annual  report 

146.  Membership  in  state  society. 

147.  Laws  repealed. 

148.  When  to  take  effect 

§  140.  Certificate  of  incorporation. —  Ten  or  more  persons 
may  form  a  county  or  town  agricultural  corporation  for  pro- 
moting agriculture,  horticulture  and  the  mechanic  arts,  by  mak- 
ing, acknowledging  and  filing  a  certificate,  stating  the  particular 
objects  for  which  the  corporation  is  to  be  created;  the  territory 
in  which  its  operations  are  to  be  conducted;  the  town.  Tillage 
or  city  in  which  its  principal  office  is  to  be  located;  the  number 
of  its  directors,  not  less  than  six  or  more  than  twelve;  the 
names  of  the  persons  to  be  its  directors  until  its  Urst  annual 
•meeting;  and  the  times  for  holding  its  annual  meetings. 

Such  certificate  shall  not  be  filed  without  the  approval,  in- 
dorsed thereupon  or  annexed  thereto,  of  a  justice  of  the  supreme 
court 

On  filing  such  certificate,  in  pursuance  of  law,  the  signers 
thereof,  their  associates  and  successors,  shall  be  a  corporation 
in  accordance  with  the  provisions  of  such  certificate. 

[For  incorporation  procedure  generally,  see  note  to  §  31,  ante.] 

§  114.^  Restrictions  on  the  formation  of  corporations.-—  There 
.shall  be  but  one  county  society  in  a  county;  and  but  one  town 
society  in  a  town. 

,  A  joint  society  may  be  formed  for  two,  three  or  four  towns, 
but  the  formation  of  such  society  shall  not  prevent  the  forma- 
tion of  separate  town  societies  for  such  towns. 

*  So  in  the  original. 
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§  142.  Annual  fairs  and  premiums. —  Every  such  corpora- 
tion,  tha  Ameriean  institute  in  the  city  of  New  York,  and  the 
New  York  State  cigricuitural  society;  shall  hold  annual  fairs 
and  exhibitions,  and  distribute  premiums. 

Such -a  county  or  town  corporation  may,  by  a  two-thirds 
vote  of  the  members  present  and  voting  at  a  regular  meeting, 
or  at  a  special  meeting,  duly  called  for  that  purpose,  fix  the 
place  where  the  annual  fair  and  exhibition  of  the  corporatipn 
shall  be  held. 

Such  corporations  and  societies  shall  regulate  and  award  pre- 
miums on  such  articles,  productions  and  improvements  as  they 
deem  best  calculated  to  promote  the  agricultural  and  household 
manufacturing  interests  of  the  state,  having  special  reference 
'to  the  net  profits  which  accrue  or  are  likely  to  accrue  from 
the  mode  of  raising  the  crop,  or  stock,  or  fabricating  the  article 
exhibited,  so  that  the  award  be  given  to  the  most  economical 
or  profitable  mode  of  production.  No  premium  shall 
be  paid  unless  the  person  claiming  the  same,  or  to  Whom  it  is 
awarded,  delivers  in  writing  to  the  presideht  of  the  corporation, 
society  or  institute  an  accurate  description,  as  near  as  may 
be,  of  the  process  in  preparing  the  soil,  including  the  quantity 
and  quality  of  the  manure  applied  in  raising  the  crop,  and 
the  kind  and  quantity  of  food  in  feeding  the  animal,  and  the 
expense  and  product  of 'the  crop,  or  of  increase  in  value  of  the 
animal,  with  a  view  of  showing  the  profit  of  cultivating  the 
crop,  or  feeding  and  fattening  the  animal. 

[Apportionment  to  agricultural  societies  of  moneys  appropriated  by  the 
state  and  collected  ftom  racing  associations,  Ag.  L.,  §§  88-9.  May  lease 
grounds  for  any  lawful  purpose,  except  for  running  races^  id.,  §  91.] 

§  143.  Police  and  magistrates  on  exhibition  grounds. —  The 
board  of  directors  of  any  such  corporation  may  appoint  as  many 
citizens  of  this  state  as  may  be  necessary  to  act  as  policemen  at 
their  exhibitions.  Such  policemen  shall  preserve  order  within 
and  for  a  space  of  two  hundred  yards  from  and  around  the 
grounds  of  the  corporation,  protect  the  property  within  such 
pounds  and  space,  and  eject  all  persons  improperly  therein,  or 
acting  disorderly  therein,  or  who  neglect  or  refuse  to  pay  the 
entrance  fee  or  observe  the  rules  prescribed  by  the  corporation. 
They  shall  have  the  same  power  within  such  grounds  and  space, 
during  the  time  such  exhibition  continues,  and  for  twenty-four 
hours  thereafter^  that  a  constable  has  by  law,  in  serving  crim- 
184 
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inal  prooesSy  making  arrests  and  preserving  the  peace.  Ko  town 
or  oounty  shall  be  liable  to  pay  an^  such  policeman  for  services 
rendered  under  this  section.  Such  corporations  may  regulate 
or  prevent  all  kinds  of  theatrical,  or  circus^  exhibitions  and 
shows,  huckstering  and  trajffic  in  fruits,  goods^  wares  and  mer- 
chandise, of  whatever  description,  and  shall  prevent  all  kinds  of 
mountebank  exhibitions  or  shows,  for  gain  on  the  fair  days 
and  within  a  distance  of  two  hundred  yards  of  the  fair  grounds 
of  such  corporation,  as  it  deems  the  same  to  obstruct  or  in  any 
way  interfere  with  the  free  and  uninterrupted  use  of  the  high- 
ways around  and  approaching  such  fair  grounds 

A  justice  of  the  peace  of  the  county  in  which  such  grounds  are 
situated,  may,  while  upon  such  grounds,  hold  a  court  of  special 
sessions,  having  the  same  duties,  powers  and  jurisdictions  over 
offenses  committed  upon  such  grounds  and  within  two  hundred 
yards  of  the  boundaries  thereof,  as  is  had  by  a  court  of  special 
sessions  of  a  town  of  such  county  over  offenses  committed  in 
the  town.  The  fines  and  penalties  received  by  a  justice  of 
the  peace  under  this  section  shall,  before  the  close,  of  the  fair 
or  exhibition  at  which  the  same  are  received,  be  handed  over  by 
him  to  such  society,  for  its  use,  together  with  a  written  report 
of  his  proceedings  during  such  fair  or  exhibition.  The  report 
shall  be  in  all  respects  the  same  as  an  annual  account  rendered 
for  services  in  criminal  proceedings  by  ^  justice  of  the  peace  of 
a  town  to  the  board  of  town  auditors.  The  justice  shall  receive 
as  compensation  for  his  services  under  this  section  his  legal 
fees  to  be  paid  by  such  society.  The  justice  shall  include  in  his 
annual  report  to  the  board  the  offenses  committed  and  the  pro- 
ceedings had  under  this  section,  and  the  disposition  made  by 
him  of  fines  and  penalties  collected.  The  justice  shall  enter  In 
his  regular  criminal  docket  the  full  proceedings  of  all  matters 
coming  before  him  under  this  section,  stating  each  case  sepa- 
rately; and  the  record  of  such  proceedings  shall  be  kept  open  for 
public  Inspection  upon  such  grounds  during  such  fair  or 
exhibition. 

§  144.  Capital  stock. —  Such  a  corporation  may,  by  a  majority 
vote  of  the  members  thereof  present  and  voting  at  a  regular 
or  regularly  called  meeting,  and  by  filing  a  certificate  to  that 
effect  In  the  county  clerk's  oflBce  of  the  county  where  Its  certifi- 
cate of  Incorporation  is  filed,  fix  the  amount  of  capital  stoclc 
which  such  corporation  shall  have,  not  more  than  forty  thou- 
sand, nor  less  than  five  thousand  dollars,  divide  the  same  into 
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shares  of  not  less  than  ten  dollars  each,  and  issue  sach  shares 
at  not  less  than  the  par  value  thereof,  to  raise  money  for  the 
purposes  for  which  the  corporation  was  created.  An  agricul- 
tural corporation  incorporated  under  this  chapter  or  a  law 
repealed  hereby,  which  has  issued  or  shall  hereafter  issue 
capital  stock,  entitling  the  holders  of  the  shares  thereof  to 
dividends  from  the  profits  of  the  corporation,  shall  be  subject 
to  the  business  corporations  law,  the  stock  corporation  law  and 
the  general  corporation  law,  and  not  to  provisions  of  this  article 
in  conflict  therewith,  nor  to  article  one  of  this  chapter. 

[Distinction  between  membership  and  stock  corporations,  Qen,  Ck>rp.  L., 
S  3,  sub.  2,  ante,  p.  974.] 

§  145.  Annual  report —  The  directors  of  such  a  corporation,  on 
or  before  February  first  in  each  year,  shall  make  a  verified 
report  to  the  secretary  of  the  New  York  State  agricultural 
society  of  the  transactions  of  the  corporation  for  the  preceding 
year,  giving  full  details  of  the  receipts  and  expenditures  thereof, 
with  a  list  of  premiums  awarded  and  to  whom  and  for  what 
awarded. 

§  146.  Membership  in  State  society. —  The  presidents  of  the 
county  agricultural  association  corporations,  incorporated 
under  this  chapter,  or  under  a  law  repealed  thereby,  or  delegates 
to  be  chosen  by  such  associations  annually,  shall  be  ex-offlcio 
members  of  the  New  York  State  agricultural  society. 

§  147.  Of  the  laws  enumerated  in  the  schedule  hereto  annexed 
that  portion  specified  in  the  last  column  is  repealed. 

[Saying  clauses  applicable  to  such  repeal,  Stat  Const  L.,  |§  31-3,  ante, 
pp.  117-19.] 

§  148.  When  to  take  effect. —  This  chapter  shall  take  effeot 
on  September  first,  eighteen  hundred  and  ninety-five. 

SoHEDULB  OP  Laws  Bspealed. 

LAWS  OF  Chapter  Sections 

1796 43 All. 

1825 19 All. 

1841 169 3,  6. 

1847 133 All,  except  §  10. 

1848 299 3,  6. 

1848 319 All,  except  §  6. 

1849 273 All. 

1851 358 AIL 
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hLWB  OF.  cau^tcr 

1852 280... 1,  2. 

-1853.... 122. All.' 

1853..................  339 All. 

:1«53 395 All. 

1858 487 All. 

•1854...;. 50 All. 

1854.. : 112.. All,  except  §  IL 

1855......... 425 All,  except  §  IL 

1857.......... 302 All. 

1857. 531 All. 

1859.. 36 AIL 

I860.., 163. All. 

'i860......... 242 All. 

1861. 58. All. 

1861... 94....... All. 

1861. 95 All. 

1861.,,. 239 All. 

1862...... 284. All. 

,1862,. , .  302 All. 

1864 419... All. 

1865........... 368 All,  except  §  6. 

1865...... 668 All. 

1866............ 273. All,  except  §  6. 

1866..,.. 457..... AH. 

1867 , 799 All. 

1868 402 All. 

1869......... 629 All. 

1869 708 All. 

1870...;..,..... ;  527 All. 

1871 ..,.,.,.....   68 All. 

1871 .,,.,  378 All. 

1871 705 All. 

1871 , 875 All. 

1872 ; 104. All. 

1872 .;.  116. All. 

1872 ■.:.  209 All. 

1872 ...649 '..  All. 


1873 , 361 All. 

1873.. ,.  397 All,  except  §§B, 

11. 
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LAWS  OF 

1873 

OhApter 

...^.^0    698.. 

Bectiont 

1874 

4*4  4         All.' 

1874 

....>*.*.' 245^ . .  .... 

...s.  AIL 
....  AH. 
^  ^.  AH 

1875 ., 

..  ..<*  130*...  . 

1875  ....  .^^ 

....%»»   267 

except  §  7. 
except  §  5. 

1875 

1875 

....*..  419 

. ..  • .. *  343.   ,  . . 

;  . . .  AH. 
I...  AH, 

;  .  .  .   All. 

1875 

...>... -452;. 

1875 

...*4.i     512.. 

. ...  AH 

1876 

53 

All. 

1876 

...4,.i     190; 

....  All.' 

1S76 

346 

AH. 

1877 

.....*.  228 

/  • .   AH 

1877 

....*.*  380. 

ii.i'  All. 

1S77 

.......     426. 

4  444'   AH.- 

1877 

469*. 

.  4  * .   All.     « 

1879 

107 

....  All. 

1879 

108 

.4..  AH. 

1879 

252 

* . .  ^  AH. 

1879 

411 

....  All. 

1880 

98 

....  AIL 

1880 

.......  246 

....  AH. 

1880 

1881 

566 

139 

....  AH. 
AH. 

1881 

207 

....  AH. 

1881 

1881 

254 

388 

....  AH. 
....     AH. 
....  All. 

1881 

412 

1881 

428 

....     AH. 

1881 

497 

....  AIL 

1881 

526 

....  AH. 

1881 

641 

....  AH. 

1883 

446 

....  All 

1884 

1884... 

68 

433 

....  AH. 
.  . .  AIL 

1«84 

436 

All. 

1885 

66 

....  AH. 

1885 

88 

....  All 

1885 

474 

AIL 

1886 

V.   30 

....  AH. 
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LAWS  OF  Cbapter  Sections 

1886 336 All,  except  §7. 

1886 333 AJl. 

1886 666 AU. 

1887 313 All. 

1887 317 AU,  except  §7. 

1887 501 All. 

1887 506 All. 

1887 645 All. 

1888 293 AJl,  except  last 

sentence  of  §  2. 

1888 299 ,...  AJl,  except  sub- 

dlTision  6  of  §  L 

1888 391 AIL 

1888 415 AJl. 

1888 484 All. 

1888 490 1,  2,  3,  and  first 

sentence  of  §  4 

1888 536 All. 

1889 33 AIL 

1889.. 95 All,  except  §  4. 

1889 301 AIL 

1890 27 AIL 

1890 68 AIL 

1890 104 AIL 

1890 118 AIL 

1890 229 AIL 

1890 425 AIL 

1891 10 AIL 

1891 167 AIL 

1891 213 AIL 

1891 344 AIL 

1891 382 AIL 

1892 197 AIL 

1892 291 AIL 

1892 333 AIL 

1892 498..... AIL 

1892 597 AIL 

1893 34..-. AIL 

1893 180 AIL 

1893 465 AIL 

1893 602 AIL 
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I<AW8  OF  Chapter  Sections 

1894 105 All. 

1894 139 All. 

1894 256 All. 

1894 267 All. 

1894 325 All. 

1894 332 All. 

1894 709 All. 


THE  JOINT  STOCK  ASSOCIATION  LAW, 

Ab  amended  to  the  -commencemeiit  of  the  session  of  1806. 

Id.  IBM,  Ch.  236.— An  act  in  relation  to  joint  stock  associations,  consti- 
tuting chapter  forty-flve  of  the  general  laws. 

[Became  a  law  April  2,  1804,  taking  effect  Immediately.] 

CHAPTER  XLV  OF  THE  GENERAL  LAWS. 
Ths  Joint  Stook  Assogiation  Law. 

Section  1.  Short  tltla 

2.  Deflnltl(»is. 

3.  Ckmtents  of  articles  of  association. 

4.  Certificate  to  be  filed  within  sixty  days  and  annually  thereafter. 

Penalty.    Evidence. 

5.  Dissolution. 

6.  Power  to  take  and  convey  real  property. 

7.  Changing  articles  of  association. 

8.  When  officer  or  stockholder  not  privileged  from  testif^ylng. 

9.  Laws  repealed. 

10.  When  to  take  effect 

Section  L  Short  title. —  This  ohapter  shall  be  known  as  the 
joint  stock  association  law. 

§  2.  Definitions.— As  used  in  this  chapter,  the  term  joint  stock 
association  includes  every  unincorporated  joint  stock  associa- 
tion, company  or  enterprise  having  written  articles  of  asso- 
ciation and  capital  stock  divided  into  shares,  but  does  not 
include  a  corporation;  and  the  term  stockholder  includes  every 
member  of  such  an  association. 

[Joint  stodc  association  is  not  a  corporation  taxable  under  R.  S.,  part 
It  ch.  18,  t  4,  §  1,  Peo.  €K  reL  Winchester  v.  Coleman,  133  N.  Y.  270,  but 
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is  a  corporation  within  the  meaning  of  Const,  art  8,  see  S  3  thereof, 
ante,  p.  74.    May  sue  and  be  sued  in  name  of  officer,  Civ.  Code,  §|  1919-23.] 

§  3.  Contents  of  articles  of  association. —  The  articles  of 
association  of  a  joint  stock  association  may: 

1.  Provide  that  the  death  of  a  stockholder  thereof  or  the 
transfer  of  his  shares  of  stock  therein,  shall  not  work  a  disso- 
lution of  the  association. 

2.  Prescribe  the  number  of  its  directors,  not  less  than  three, 
to  have  the  sole  management  of  its  affairs; 

3.  Contain  any  other  provision  for  the  management  of  its 
affairs,  not  inconsistent  with  law. 

[Agreement  to  form  a  joiui,  stock  association  is  valid  in  the  absence  of 
statute,  Townsend  v.  Goewey,  19  Wend.  424;  Warner  v.  Beers,  23  Wend. 
149.]' 

§  4.  Certificate  to  be  filed  within  sixty  days  and  annually 
thereafter;  penalty;  evidence. —  Every  joint  stock  association 
transacting  business  within  this  state  shall,  within  sixty  days 
after  its  formation,  and  in  each  January  thereafter,  file  with 
the  secretary  of  state,  and  with  the  clerk  of  the  county  in  which 
its  principal  business  is  carried  on,  a  written  certificate,  signed 
and  verified  by  its  president  and  treasurer,  stating  the  name 
and  date  of  organization  of  such  association,  the  number  of  its 
stockholders,  the  names  and  places  of  residence  of  its  ofQcers, 
and  its  principal  place  of  business.  Such  certificates  shall  be 
recorded  in  such  offices  respectively.  Any  such  certificate,  the 
record  thereof,  or  a  certified  copy  of  such  certificate  or  record 
shall  be  presumptive  evidence  of  the  truth  of  all  facts  therein 
stated,  against  such  association,  its  officers  and  stockholders. 
The  officers  of  a  joint  stock  association  who  fail  to  comply  with 
the  provisions  of  this  section  shall  be  jointly  and  severally  liable 
to  pay  to  the  people  of  this  state  a  penalty  of  fifty  dollars  for 
each  day  such  failure  continues. 

§  5.  Dissolution. — ^A'  joint  stock  association  shall  not  be  dis- 
solved except  in  pursuance  of  its  articles  of  association,  or  by 
consent  of  all  its  stockholders,  or  by  judgment  of  a  court  for 
fraud  in  its  management,  or  for  good  cause  shown. 

§  6.  Power  to  take  and  convey  real  property.— A'  joint 
stock  association  in  the  name  of  its  president,  as  sudi  preadent, 
may  purchase,  take,  hold  and  convey  such  real  property  only, 

1.  As  may  be  necessary  for  its  immediate  accommodation 
in  the  convenient  transaction  of  its  business. 
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2.  Ab  may  be  mortgaged  to  it  in  good  faith  by  way  of  security 
for  loans  made  by  or  moneys  due  to  it. 

3.  As  it  may  purchase  at  sales  under  judgments,  decrees  or 
mortgages  held  by  it 

§  7.  Changing  articles  of  association. — ^Any  change  in  th^ 
articles  of  association  of  a  joint  stock  association,  not  incon- 
sistent with  law,  may  be  made  with  the  consent  of  all  its 
stockholders,  or  otherwise  as  the  articles  of  association  may 
provide.  Unless  the  articles  of  association  of  a  joint  stock 
association  contain  provisions  to  the  contrary,  its  directors  may 
be  increased  or  reduced  to  not  less  than  three;  its  capital  stock 
may  be  increased  or  reduced;  or  the  term  of  its  existence  Inay 
be  extended,  with  the  consent  of  its  stockholders  owning  at 
least  two-thirds  of  its  stock  issued  and  outstanding,  on  the 
following  terms  and  conditions:  The  consent  of  the  requisite 
number  of  stockholders  must  be  given  by  vote,  or  by  writing 
presented  and  filed,  at  a  regular  or  regularly  called  special 
meeting.  Notice  of  the  time  and  place  of  such  meeting  with 
notice  of  the  proposed  change  must  be  personally  served  on 
each  stockholder  of  the  association  at  least  thirty  days  before 
the  meeting,  or  by  mailing  it  to  such  stockholder  at  his  last- 
known  post-oflBce  address  at  least  sixty  days  before  the  meeting. 
The  amount  of  its  capital  stock  shall  not  be  reduced  below  the 
amount  of  its  paid-up  capital  stock,  nor  shall  it  be  reduced 
if  the  liabilities  of  the  association  exceed  its  assets. 

§  8.  When  officer  or  stockholder  not  privileged  from  testify- 
ing.—An  oflBcer  or  stockholder  of  a  joint  stock  association  is 
not  privileged  from  testifying  in  an  action  or  proceeding  against 
such  association  or  any  stockholder  thereof  as  to  its  existence, 
the  members  composing  it,  or  any  fact  relating  to  its  organ- 
ization. 

§  9.  Laws  repealed. —  The  following  laws  are  repealed: 

Of  the  laws  of  1854,  chapter  245. 

Of  the  laws  of  1867,  chapter  289. 

Of  the  laws  of  1885,  chapter  505. 

§  10.  This  act  shall  take  effect  immediately. 
185 
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THE  TJNIVBBSITY  LAW, 

As  amended  to  the  commencem^it  of  the  session  of  1896. 

Zi.  189d,  Oh.  878.— An  act  to  revise  and  consolidate  .the  laws  relating  to 
the  university  of  the  state  of  New  York. 

[Became  a  law  April  27,  1892.  taking  effect  immediately.] 

Section    1.  Short  tiUe. 

2.  Definitions. 

3.  Corporate  names  and  objects. 

4.  Regents. 
6.  Officers. 

6.  Meetings  and  absences. 

7.  Quorum  and  executlye  committee. 

8.  Authority  of  regents  to  take  testimony. 

9.  By-laws,   ordinances  and  rules. 

10.  Departments  and  their  government. 

11.  General  examinations,  credentials  and  degrees. 

12.  Academic  examinations. 

13.  Admission  and  fees. 

14.  Extension  of  educational  facilities. 

15.  State  library;  how  constituted. 

16.  Manuscripts  and  records  "  on  file." 

17.  Use. 

18.  Book  appropriations. 

19.  Duplicate  department. 

20.  Transfers  from  state  officers. 

21.  Other  libraries  owned  by  the  state. 

22.  State  museum;  scientific  officers;  salarlesw 

23.  Collections  made  by  the  staff. 

24.  Institutions  in  the  University. 

25.  Visitation  and  reports. 

26.  Apportionment  of  state  money. 

27.  Charters. 

28.  Provisional  charters. 

29.  Change  ot  name  of  charter. 

30.  Dissolution  and  rechartering. 

31.  Suspension  of  operations. 

32.  Conditions  of  incwporation. 

33.  Prohibitions. 

34.  Powers  of  trustees  of  institutions  in  the  Unlrersity. 

1.  Number  and  quorum. 

2.  Executive  committee. 

3.  Meetings  and  seniority. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1475 

L.  1899,  ch.  878.  §§  1,  9. 

Section  34.— 

?.  Vacancies  ana  elections. 

5.  Property  holding. 

6.  Control  of  property. 

.  7.  Officers  and  employes. 

8.  Remorals  and  suspensions. 

9.  Degrees  and  credentials. 
10.  Rules. 

85.  Public  and  free  libraries  and  museums. 

86.  Establishment 

37.  Subsidies. 

38,  Taxes. 
89.  Trustees. 

40.  Incorporation. 

41.  Rep<Hrts. 

42.  Use. 

43.  Injuries  of  property. 

44.  Detention. 

45.  Transfer  of  libraries. 

46.  Local  neglect 

47.  Loans  of  books  from  the  state. 

48.  Advice  and  instruction  from  state  library  officers. 

49.  Use  of  fees  and  fines. 

50.  Apportionment  of  public  library  money. 

51.  AboUtion. 

52.  Laws   repealed. 

53.  Saving  clause. 

54.  Construction. 

55.  To  take  effect 
Schedule  of  laws  repealed. 

[Thu»  am.hyL.  1898,  ch.  488,  L.  1896,  o^.  677,  869.    See  Stat  Comt  L.,  §  84, 
ante,  p.  119.] 

Section  1.  Short  title. —  This  chapter  shall  be  known  as  the 
University  law. 
§  2.  Definitions.  ->A8  used  in  this  chapter, 

1.  Academies  are  incorporated  schools  for  instruction  in 
higher  branches  of  education,  but  not  authorized  to  confer  de- 
grees, and  such  high  schools,  academic  departments  in  union 
schools  and  similar  unincorporated  schools  as  are  admitted  by 
the  regents  to  the  University  as  of  academic  grades. 

2.  The  term  college  includes  universities  and  other  institu- 
tions for  higher  education  authorized  to  confer  degrees. 

3.  University  means  University  of  the  state  of  New  York. 

4.  Regents  means  board  of  regents  of  the  University  of  the 
state  of  New  York. 
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5.  State  superintendent  means  state  superintendent  of  publio 
instruction. 

6.  Higher  education  means  education  in  advance  of  common 
elementary  branches,  and  includes  the  work  of  academies,  col- 
leges, universities,  professional  and  technical  schools  and  edu- 
cational work  connected  with  libraries,  museums,  university 
extension  courses  and  similar  agencies. 

7.  The  term  trustees  includes  directors,  managers,  or  other 
similar  members  of  the  governing  board  of  an  educational 
institution. 

§  3.  Corporate  name  and  objects.— The  corporation  created 
in  one  thousand  seven  hundred  and  eighty-four  under  the  name 
of  Regents  of  the  University  of  the  state  of  New  York  shall 
continue  and  be  known  as  University  of  the  state  of  New  York. 
Its  objects  shall  be  to  encourage  and  promote  higher  education, 
to  visit  and  inspect  its  several  institutions  and  departments 
to  distribute  to  or  expend  or  administer  for  them  such  property 
and  funds  as  the  state  may  appropriate  therefor  or  as  the 
University  may  own  x>r  hold  in  trust  or  otherwise,  and  to  per- 
form such  other  duties  as  may  be  intrusted  to  it 

[To  like  efCect,  Const,  art  9,  S  2,  ante,  p.  78.] 

§  4.  Regents. —  The  University  shall  be  governed  and  all  its 
corporate  powers  exercised  by  nineteen  elective  regents,  and  by 
the  governor,  lieutenant-governor,  secretary  of  state,  and  super- 
intendent of  public  instruction,  who  shall  be  ex-officio  regents. 
In  case  of  the  death,^re8ignation,  refusal  to  act  or  removal  from 
the  state,  of  any  elective  regent,  his  successor  shall  be  chosen 
by  the  legislature  in  the  manner  provided  by  law  for  the  elec- 
tion of  senators  in  congress,  except  that  the  election  may  take 
place  at  such  time  during  the  session  of  the  legislature  as  it  may 
determine.  No  person  shall  'be  at  the  same  time  an  elective 
regent  of  the  University  and  a  trustee,  president,  principal,  or 
any  other  ofQcer  of  any  institution  belonging  to  the  University. 

[Must  be  at  least  nine  regents,  Const,  art  9,  §  2,  ante,  p.  78.] 

§  5.  Officers.—  The  elective  officers  of  the  University  shall  be 
a  chancellor  and  a  vice-chancellor  who  shall  serve  without 
salary,  a  secretary,  and  such  other  officers  as  are  deemed  neces- 
sary by  the  regents,  all  of  whom  shall  be  chosen  by  ballot  by  the 
regents  and  shall  hold  office  during  their  pleasure;  but  no  elec- 
tlop,  removal  or  change  of  salary  of  an  elective  officer  shall  be 
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made  by  less  than  ten  votes  in  favor  thereof.  Each  regent  and 
each  elective  officer  shall,  before  entering  on  his  duties,  take 
and  file  with  the  secretary  of  state  the  oath  of  office  required 
of  state  officers. 

The  chancellor  shall  preside  at  all  convocations  and  at  all 
meetings  of  the  regents,  confer  all  degrees  which  they  shall 
authorize,  and  fix  the  time  and  place  of  all  special  meetings. 
In  his  absence  or  inability  to  act,  the  vice-chancellor,  or  if  he 
be  also  absent,  the  senior  regent  present  shall  perform  all  tho 
duties  and  have  all  the  powers  of  the  chancellor. 

The  secretary  shall  be  responsible  for  the  safe-keeping  and 
proper  use  of  the  University  seal  and  of  the  books,  records,  and 
other  property  in  charge  of  the  regents,  and  for  the  proper 
administration  and  discipline  of  its  various  offices  and  depart- 
ments, and  shall  give  an  undertaking  to  be  approved  by  and 
filed  with  the  state  comptroller,  in  the  sum  of  ten  thousand  dol- 
lars for  the  faithful  discharge  of  his  duties.  He  may  appoint, 
subject  to  the  confirmation  of  the  chancellor,  a  deputy  to  exer- 
cise temporarily  any  specified  powers  of  the  secretary  in  his 
absence. 

[Form,  time  and  place  of  filing  and  effect  of  failure  to  file  official  o&th, 
Pub.  Off.  Lu,  H  10»  13,  15»  20  and  notes,  ante,  pp.  328-33.] 

§  6.  Meetings  and  absences. —  In  addition  to  the  annual  meet- 
ings for  which  the  time  and  place  shall  be  fixed  by  ordinance  of 
the  regents,  the  chancellor  shall  call  a  meeting  as  often  as  the 
business  of  the  University  shall  require,  or  on  written  request 
of  any  five  regents;  and  at  least  ten  days'  notice  of  every  meet- 
ing shall  be  mailed  to  the  usual  address  of  each  regent.  If  any 
regent  shall  fail  to  attend  three  consecutive  meetings,  without 
written  excuse  accepted  as  satisfactory  by  the  regents  not  later 
than  the  third  consecutive  meeting  from  which  he  has  been 
absent,  he  shall  be  deemed  to  have  resigned,  and  the  regents 
shall  promptly  report  the  vacancy  to  the  legislature,  which  shall 
fill  it  as  provided  in  section  four. 

§  7.  Quorum  and  executive  committee— Ten  regents  at- 
tending shall  be  a  quorum  for  the  transaction  of  business,  but 
the  regents  may  elect  an  executive  committee  of  not  less  than 
seven,  which,  in  the  intervals  between  their  meetings,  may 
transact  such  business  of  the  regents  as  they  may  authorize, 
except  to  grant,  alter,  suspend  or  revoke  charters,  or  to  grant 
honorary  degrees. 
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§  S.  Authority  of  regents  to  take  testimony. —  The  regents, 
or  any  committee  thereof,  may  take  testimony  or  hear  proofs 
in  any  manner  relating  to  their  official  duties,  or  in  any  matter 
which  they  may  lawfully  investigate. 

[Code  Civ.  Pro.,  §§  843,  854-9,  In  oonnectlon  with  this  section,  authorizes 
regents  or  any  committee  thereof  to  issue  subpoenas,  administer  oaths 
and  compel  attendance  of  witnesses.] 

§  9.  By-laws,  ordinances  and  rules. —  The  regents  may,  as 
they  deem  advisable  in  conformity  to  law,  make,  alter,  suspend 
or  repeal  any  by-laws,  ordinances,  rules  and  resolutions  for  the 
accomplishment  of  the  trusts  reposed  in  them,  but  no  such 
by-law,  ordinance  or  rule  shall  modify  in  any  degree  the  freedom 
of  the  governing  body  of  any  seminary  for  the  training  of 
pfiests  or  clergymen  to  determine  and  regulate  the  entire 
course  of  religious,  doctrinal  or  theological  instruction  to  be 
given  in  such  institution.  No  by-law,  ordinance  or  rule  by 
which  more  than  a  majority  vote  shall  be  required  for  any 
specified  action  by  the  regents  shall  be  amended,  suspended  or 
repealed  by  a  smaller  vote  than  that  required  for  action  there- 
under.   [Thus  am.  by  L.  1895,  ch.  577,  taking  effect  May  9, 1895.] 

§  10.  Departments  and  their  government — The  state  library 
and  state  museum  shall  be  departments  of  the  University,  and 
the  regents  may  establish  such  other  departments  as  they  deem 
necessary  to  discharge  the  duties  imposed  on  them  by  law.  All 
University  departments  shall  be  under  exclusive  control  of  the 
regents  who  shall  have  all  powers  of  trustees  thereof,  including 
authority  to  appoint  all  needed  officers  and  employes;'  to  fix 
their  titles,  duties,  salaries  and  terms  of  service;  to  make  all 
needed  regulations;  and  to  buy,  sell,  exchange  or  receive  by- 
will,  gift  or  on  deposit,  articles  or  collections  properly  pertain- 
ing thereto;  to  maintain  lectures  connected  with  higher  educa- 
tion in  this  state,  and  to  lend  to  or  deposit  permanently  with 
other  institutions  books,  specimens  or  other  articles  in  their 
custody  which,  because  of  being  duplicates  or  for  other  reasons, 
will  in  the  judgment  of  the  regents  be  more  useful  in  said 
institutions  than  if  retained  in  the  original  collections  at  Albany. 

[As  to  administration  of  state  museum,  see  §  22,  post.  This  section 
supersedes  the  clause  of  L.  1873,  ch.  643,  placing  hall  of  museum  In  Joint 
charge  of  regents  and  state  agricultural  society  also  supersedes  R.  S., 
part  1,  ch.  9,  t  8,  §  5;  L.  1844,  ch.  255,  §  8,  a»  to  appointmwit  and  salary 
of  librarian  and  assistant,  and  as  to  rules  and  regulations  for  library.] 
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§  11.  General  examinations,  credentials  and  degrees. —  The 
regents  may  confer  by  diploma  under  their  seal  such  honorary 
degrees  as  they  may  deem  proper,  and  may  establish  examina- 
tions as  to  attainments  in  learning,  and  may  award  and  confer 
suitable  certificates,  diplomas  and  degrees  on  persons  who  satis- 
factorily meet  the  requirements  prescribed. 

[May  confer  honorary  degree  of  M.  D.,  L.  1840,  oh.  366.] 

§  12.  Academic  examinations. —  The  regents  shall  establish 
in  the  academies  of  the  University,  examinations  in  studieis 
furnishing  a  suitable  standard  of  graduation  from  academies 
and  of  admission  to  colleges,  and  certificates  or  diplomas  shall 
be  conferred  by  the  regents  on  students  who  satisfactorily  pass 
such  examinations. 

§.13.  Admission  and  fees. — Any  person  shall  be  admitted 
to  these  examinations  who  shall  conform  to  the  rules  and  pay 
the  fees  prescribed  by  the  regents,  and  said  fees  shall. not  exceed 
one  dollar  for  each  academic  branch,  or  five  dollars  for  each 
higher  branch  in  which  the  candidate  is  examined;  and  all  fees 
received  may  be  used  by  the  regents  for  expenses  of  exam- 
inations. 

[Sections  12-13  probably  supersede  L.  1877,  ch.  425,  S  6,  which  provides 
more  In  detaU  for  suc^  academic  examinations;  S  1  thereof  also  directs 
an  annual  payment  of  $5,000,  for  expenses  of^such  examinations  ft*om 
the  income  of  the  United  States  deposit  ftmdf  but  such  payment  can  not 
be  made  without  legislative  appropriation,  Ckmst,  art  3,  §  21,  ante,  p.  53. 
The  actual  annual  appropriation  therefor  in  1804  and  in  1895  was  $5,000 
from  the  general  fund.  As  to  free  academic  instruction)  and  premiums  to 
holders  of  regents  certificates,  see  L.  1873,  ch.  642,  S§  5-6.] 

§  14.  Extension  of  educational  facilities. —  The  regents  may 
co-operate  with  other  agencies  in  bringing  within  the  reach  oif 
the  people  at  large  increased  educational  opportunities  and 
facilities,  by  stimulating  interest,  recommending  methods,  desig- 
nating suitable  teachers  and  lecturers,  lending  necessary  books 
and  apparatus,  conducting  examinations  and  granting  credent 
tials  and  otherwise  aiding  such  work.  No  money  appropriated 
by  the  state  for  this  work  shall  be  expended  in  paying  for 
services  or  expenses  of  teachers  or  lecturers. 

§  15.  State  library,  how  constituted. — ^AU  books,  pamphlets, 
manuscripts,  records,  archives  and  maps,  and  all  other  property 
appropriate  to  a  general  library,  if  owned  by  the  state  and  not 
placed  in  other  custody  by  law,  shall  be  in  charge  of  the  regents 
auC  constitute  the  state  library. 
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§  111.  Manuscripts  and  records  "on  file." — ManuBcript  or 
printed  papers  of  the  legislature,  usually  termed  "  on  file,''  and 
which  shall  have  been  on  file  more  than  five  years  in  custody 
of  the  senate  and  assembly  clerks,  and  all  public  records  of  the 
state  not  placed  in  other  custody  by  a  specific  law  shall  be  part 
of  the  state  library  and  shall  be  kept  in  rooms  assigned  and 
suitably  arranged  for  that  purpose  by  the  trustees  of  the  capitol. 
The  regents  shall  cause  such  papers  and  records  to  be  so  classi- 
fied and  arranged  that  they  can  be  easily  found.  No  paper  or 
record  shall  be  removed  from  such  files  except  on  a  resolation 
of  the  senate  and  assembly  withdrawing  them  for  a  temporary 
purpose,  and  in  case  of  such  removal  a  description  of  the  paper 
or  record  and  the  name  of  the  person  removing  the  same  shall 
be  entered  in  a  book  provided  for  that  purpose,  with  the  date 
of  its  delivery  and  return. 

,  §  17.  U;5e. —  The  state  library  shall  be  kept  open  not  less 
than  eight  hours  every  week  day  in  the  year,  and  members  of 
the  legislature,  judges  of  the  court  of  appeals,  justices  of  the 
.supreme  court,  and  heads  of  state  departments  may  borrow 
from  the  library  books  for  use  in  Albany,  but  shall  be  subject 
to  such  restrictions  and  penalties  as  may  be  prescribed  by  the 
regents  for  the  safety  or  greater  usefulness  of  the  library. 
Others  shall  be  entitled  to  use  or  borrow  books  from  the  library 
only  on  such  conditions  as  the  regents  shall  prescribe. 

.  [L.  1891,  cb.  377,  §  1,  makes  an  appropriation  for  the  reception,  etc.,  of 
the  medical  library  offered  to  the  state  by  the  Albany  Medical  CoUefi^ 
and  S  2  reads  as  follows: 

"  §  2.  The  aaid  medical  library  shall  be  a  part  of  the  New  Yoi*  state 
library  under  the  same  government  and  regulations  and  shall  be  op&a 
for  consultation  to  every  citizen  of  the  state  at  all  hours  when  the 
fltato  law  library  is  open  and  shaU  be  avaUable  for  borrowing  Ixx^cs  to 
every  accredited  physician  residing  in  the  state  of  New  Yorit,  who  etiall 
conform  to  the  rules  made  by  the  regents  for  insuring  proper  protection 
«nd  the  largest  usefulness  to  the  people  of  the  said  medical  library."] 

§  1^'.  Book  appropriation. —  The  treasurer  shall  pay  annually 
to  the  regents,  on  warrant  of  the  comptroller,  fifteen  thousand 
dollars  for  books,  serials  and  binding  for  the  state  library. 

[Such  payment  can  not  be  made  without  legislative  appropriation^ 
Ctonst,  art  8,  §  21,  ante,  p.  53.  Appropriation  for  1895  was  in  acoordanee 
with  this  aectiOQ,  L.  1895,  vol.  1,  p.  673.] 
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§  19.  Duplicate  department. —  The  regents  shall  have  charge 
of  the  preparation,  publication  and  distribution,  whether  by 
sale,  exchange  or  gift,  of  the  colonial  history,  natural  history, 
and  all  other  State  publications  not  otherwise  assigned  by  law. 
To  guard  against  waste  or  destruction  of  State  publications, 
and  to  provide  for  completion  of  sets  to  be  permanently  pre- 
served in  American  and  foreign  libraries,  the  regents  shall 
maii'tain  a  duplicate  department  to  which  each  State  depart- 
ment, bureau,  board  or  commission  shall  send  not  less  than 
five  copies  of  each  of  its  publications  when  issued,  and  after 
completing  its  distribution,  any  remaining  copies  which  it  no 
longer  requires.  The  above,  with  any  other  publications  not 
needed  in  the  State  library,  shall  be  the  duplicate  department, 
and  rules  for  sale,  exchange  or  distribution  from  it  shall  be 
fixed  by  the  regents,  who  shall  use  all  receipts  from  such  ex- 
changes or  sales  for  expenses  and  for  increasing  the  State 
library.  The  State  printers  shall  furnish  to  this  duplicate 
department  immediately  after  its  printing,  as  many  copies  of 
each  publication  printed  at  State  expense  as  the  regents  shall 
certify  to  be  necessary  to  enable  them  to  supply  one  copy  to 
each  library,  which  shall  conform  to  the  rules  established  by 
the  regents  as  to  preservation  and  making  available  for  public 
reference,  and  shall  be  registered  by  the  regents  as  properly 
entitled  to  such  publication.  In  case  the  oflBcer  to  whom  the 
edition  of  any  publication  is  to  be  delivered  shall  notify  the 
State  printers  in  writing,  and  before  printing,  that  the  edition 
provided  will  be  insuflScient  for  his  use  if  the  library  copies  are 
deducted,  there  shall  be  printed  as  many  extra  copies  as  he 
shall  require  not  exceeding  the  number  delivered  for  library 
use.    [Thus  am.  by  L.  1895,  ch,  859,  taking  effect  June  1, 1895.] 

[Dlstrlbutioii  of  session  laws  and  state  pubUcatians  to  libraries,  Leg.  L., 
«  46-7.  ante,  pp.  351-3;  L.  1841,  cb.  300;  L.  1895,  ch.  218;  L.  1845,  ch.  85, 
S  7,  ref^Ting  to  the  trustees  of  the  state  library,  reads  as  follows: 

**  %  7.  The  said  trustees  shall  annually  hereafter,  as  long  as  they  may 
consider  It  proper,  transmit  to  the  French  government  and  to  such  other 
foreign  governments  as  may  have  made  donations  to  this  state,  in  books 
or  works  of  art,  a  duplicate  copy  of  the  session  laws  and  legislative  docu» 
ments  of  this  state."! 

§  20,  Transfers  from  state  officers.  —  The  librarian  of  any 
library  owned  by  this  state,  or  the  oflBcer  In  charge  of  any  state 
186 
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department,  bureau,  board,  comraiBsion  or  other  office  may,  with 
the  approval  of  the  regents,  transfer  to  the  permanent  custody 
of  the  state  library  or  museum  any  books,  papers,  maps,  manu- 
scripts, specimens  or  other  articles  which,  because  of  being 
duplicates  or  for  other  reasons,  will  in  his  judgment  be  more 
useful  to  the  state  in  the  state  library  or  museum  than  if  re 
tained  in  his  keeping. 

§  21.  Other  libraries  owned  by  the  state.— The  report  of 
the  state  library  to  the  legislature  shall  include  a  statement  of 
the  total  number  of  volumes  or  pamphlets,  the  number  added 
during  the  year,  with  a  summary  of  operations  and  conditions, 
and  any  needed  recommendation  for  safety  or  usefulness  for 
each  of  the  other  libraries  owned  by  the  state,  the  custodian  of 
which  shall  furnish  such  information  or  facilities  for  inspection 
as  the  regents  may  require  for  making  this  report.  Each  of 
these  libraries  shall  be  under  the  sole  control  now  provided  by 
law,  but  for  the  annual  report  of  the*  total  number  of  books 
owned  by  or  bought  each  year  by  the  state,  it  shall  be  con- 
sidered as  a  branch  of  the  state  library  and  shall  be  entitled 
to  any  facilities  for  exchange  of  duplicates,  inter-library  loans 
or  other  privileges  properly  accorded  to  a  branch. 

[Annual  report  of  trustees  of  state  library,  I  25,  post;  R.  S.,  part  1,  ch.  9, 
t.  8,  I  4.] 

§  22.  State  museum ;  scientific  officers ;  salaries.  —  Unless 
otherwise  provided  by  law,  the  state  museum  shall  include  the 
work  of  the  state  geologist  and  paleontologist,  the  state  botanist 
and  the  state  entomologist,  who  shall  be  appointed  by  the  gov- 
ernor and  removable  at  his  pleasure.  The  salary  of  the  state 
geologist  and  paleontologist  shall  be  three  thousand  six  hundred 
dollars,  of  the  state  botanist,  two  thousand  dollars  and  of  the 
state  entomologist,  two  thousand  dollars.  They  and  their 
assistants  who  shall  be  appointed  by  them  shall  constitute  the 
scientific  staff  of  the  state  museum.  All  scientific  specimens 
and  collections,  works  of  art,  objects  of  historic  Interest  and 
similar  property  appropriate  to  a  general  museum,  if  owned 
by  the  state  and  not  placed  in  other  custody  by  a  specific  law, 
shall  constitute  the  state  museum,  and  one  of  its  officers  shall 
annually  inspect  all  such  property  not  kept  in  the  state  museum 
rooms,  and  the  annual  report  of  the  museum  to  the  legislature 
shall  include  summaries  of  such  property,  with  the  location,«and 
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any  needed  recommendations  as  to  its  safety  or  usefulness. 
[Thus  am.  by  L.  1893,  ch.  488,  taking  effect  April  29,  1893.] 

[General  control  of  the  museum,  9  10,  and  note,  ante.  Location  of 
museum,  acientifle  staff,  etc.,  L.  1883,  ch.  355;  L.  1845,  ch.  179,  §  2,  reads 
as  follows: 

•'  5  2.  The  executive  committee  of  the  New  York  State  Agricultural 
Society  may  have  tihe  free  use  of  said  cabinets  of  natural  history,  and  all 
the  specimens  therein  deposited,  at  any  and  all  times,  for  such  purpose 
aa  such  committee  shall  desire,  subject  to  the  direction  and  regulations  of 
the  regents  of  the  university:  provided  that  such  committee  shall  not 
remove  said  cabinets,  or  any  of  the  sepcimens  therein  deposited,  from 
the  rooms  in  which  they  shall  be  deposited  by  the  regents  of  the 
university."] 

§  23.  Collections  made  by  the  staff. — Any  scientific  collec- 
tion made  by  a  member  of  the  museum  staff  during  his  term 
of  office  shall,  unless  otherwise  authorized  by  resolution  of  the 
regents,  belong  to  the  state  and  form  part  of  the  state  museum. 

§  24.  Institutions  in  the  University.  —  The  institutions  of 
the  University  shall  include  all  Institutions  of  higher  education 
which  are  now  or  may  hereafter  be  incorporated  in  this  state, 
and  such  other  libraries,  museums  or  other  institutions  for 
higher  education  as  may,  in  conformity  with  the  ordinances  oif 
the  regents,  after  official  inspection,  be  admitted  to  or  incor- 
porated by  the  University.  The  regents  may  exclude  from 
such  membership  any  institution  failing  to  comply  with  law  or 
with  any  ordinance  or  rule  of  the  University. 

§  25.  Visitation  and  reports.  —  The  regents  or  their  com- 
mittees or  officers  shall  visit,  examine  into  and  inspect  the  con- 
dition and  operations  of  every  institution  and  department  in  the 
University,  and  require  of  each  an  annual  report  verified  by 
oath  of  its  presiding  officer,  and  giving  information  concern- 
ing trustees,  faculty,  students,  instruction,  equipment,  methods, 
and  operations,  with  such  other  information  and  in  such  form 
as  may  be  prescdbed  by  the  regents  who  shall  annually  report 
to  the  legislature  the  condition  of  the  University  and  of  each  of 
its  institutions  and  departments,  with  any  further  information 
or  recommendations  which  they  shall  deem  it  desirable  to  sub- 
mit; and  such  parts  of  their  report  as  they  shall  deem  necessary 
for  use  in  advance  of  the  annual  volume,  may  be  printed  by  the 
state  printer  as  bulletins.  For  refusal  or  continued  neglect  on 
the  part  of  any  institution  in  the  University  to  make  the  report 
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required  by  this  section,  or  for  violation  of  any  law,  the  regents 
may  suspend  the  charter  or  any  of  the  rights  and  privileges  of 
such  institution. 

[The  academic  departments  of  union  free  scIkwIs,  are  subject  to  tlie 
visitation  and  control  of  regents  as  to  their  educational  worlt,  Consol.  Scii. 
L.,  t.  8,  §  26.  This  section  supersedes  provision  as  to  visitatioa  in  L.  1882, 
ch.  367,  S  2.    RepiMrt  as  to  state  library,  S  4,  post,  p.  1675.] 

§  26.  Apportionment  of  state  money. —  The  treasurer  shall 
pay  annually,  on  warrant  of  the  comptroller,  twelve  thousand 
dollars  from  the  income  of  the  literature  fund,  thirty-four  thou- 
sand dollars  from  the  income  of  the*  United  States  deposit  fund, 
and  sixty  thousand  dollars  from  the  general  fund,  according 
to  an  apportionment  to  be  made  for  the  benefit  of  the  academies 
of  the  University  by  the  regents  in  accordance  with  their  rules, 
and  authenticated  by  their  seal,  provided  that  the  said  sixty 
thousand  dollars  from  the  general  fund  shall  be  used  only  for 
academic  departments  of  union  schools,  and  that  no  academy 
shall  share  in  such  apportionment  unless  the  regents  shall  be 
satisfied  by  personal  inspection  by  one  of  their  officers,  the 
necessary  expenses  of  which  inspection  may  be  paid  out  of  said 
money,  that  it  has  suitable  provision  for  buildings,  furniture, 
apparatus,  library  and  collections,  and  has  complied  with  all 
their  requirements;  and  provided  that  books,  apparatus,  scien- 
tific collections  or  other  educational  equipment  furnished  by 
the  state  or  bought  with  money  apportioned  from  state  funds 
shall  be  subject  to  return  to  the  regents  whenever  the  charter 
of  the  school  shall  be  revoked  or  it  shall  discontinue  its  educa- 
tional operations. 

[Capital  of  literature  and  United  States  deposit  funds  must  be  kept 
inviolate;  revenue  of  the  literature  fund  must  be  applied  to  support  of 
academies;  no  state  funds  to  be  paid  to  any  institution  of  learning, 
"  whoUy  or  in  part  under  the  control  or  direction  of  any  religious  denomi- 
nation, or  in  which  any  denominational  tenet  <^  doctrine  is  taught,'* 
Const.,  art  9,  SS  3-4,  ante,  p.  79;  L.  1873,  ch.  642,  $  7.  Literature  fund, 
and  how  Invested,  R.  S.,  part  1,  ch.  9,  t  3,  §§  1-2.  Payments  can  not  be 
made  without  legislative  appropriation.  Const,  art  3,  §  21,  ante,  p.  53. 
The  annual  appropriations  for  academies,  1889-95,  from  the  revenue  of 
the  literature  fund  has  been  $12,000,  but*  L.  1895,  ch.  341,  appropriates 
$25,000.  ft*om  the  general  fund,  for  the  same  purpose,  to  make  up  for 
previous  deductions  on  accoimt  of  exhaustion  of  funds,  and  also  provides 
for  an  additional  $100,  to  each  school  of  Sicademic  grade  thereafter.  Estab- 
lishment and  regulation  of  academic  departments  of  union  schools,  ConsoL 
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Schools  L.,  t  8,  §  15,  sub.  10;  t  8,  §§  26-8,  35.  Other  details  as  to  such 
expenditures,  L.  1873,  ch.  642.  Previous  provisions  as  to  amounts  of 
appropriations,  note  to  Consol.  Scb.  L.,  t.  11.] 

§  27.  Charters.  —  The  regents  may,  by  an  instrument  under 
their  seal  and  recorded  in  their  office,  incorporate  any  uni- 
versity, college,  academy,  library,  museum,  or  other  institution 
or  association  for  the  promotion  of  science,  literature,  art,  his- 
tory or  other  department  of  knowledge,  under  such  name,  with 
such  number  of  trustees  or  other  managers,  and  with  such 
powers,  privileges  and  duties,  and  subject  to  such  limitations 
and  restrictions  in  all  respects  as  the  regents  may  prescribe 
in  conformity  to  law.  [Thtcs  am.  by  L.  1895,  ch.  859,  taking 
effect  June  1,  1895.] 

[This  section  supersedes  L.  1882,  ch.  367,  $  1.  Such  charter  is  a  certifi- 
cate of  inc(H*poration  and  should  also  be  filed  in  offices  of  secretary  of 
state  and  county  clerk,  Gen.  Corp.  L.,  §  3,  sub.  7,  $  5.  Incorporators  must 
be  of  full  age,  at  least  two-thirds  citizens  of  United  Stalies,  ajid  one  a 
resident  of  this  state.  Gen.  Corp.  L.,  §  4.  At  least  two  of  the  directors 
must  be  residents  of  this  state.  Gen.  Corp.  L.,  S  29,  and  if  a  stock  corpo- 
ration, directors  must  be  stockholders.  Name  must  not  resemble  that  of 
existing  corporation.  Gen.  Corp.  L.,  §  a] 

§  28.  Provisional  charters.— On  evidence  satisfactory  to  the 
regents  that  the  conditions  for  an  absolute  charter  will  be 
met  within  a  prescribed  time,  they  may  grant  a  provisional 
charter  which  shall  be  replaced  by  an  absolute  charter  when 
the  conditions  have  been  fully  met;  otherwise,  after  the  speci- 
fied time,  on  notice  from  the  regents  to  this  effect,  the  pro- 
visional charter  shall  terminate  and  beconae  void  and  shall  be 
surrendered  to  the  regeiMts.  No  such  provisional  charter  shall 
give  power  to  confer  degrees. 

§  29.  Change  of  name  of  charter. —  The  regents  may,  at  any 
time,  for  sufficient  cause,  by  an  instrument  under  their  seal 
and  recorded  in  their  office,  change  the  name,  or  alter,  suspend 
or  revoke  the  charter  or  incorporation  of  any  institution  which 
they  might  incorporate  under  section  twenty-seven,  if  subject 
to  their  visitation  or  chartered  or  incorpwated  by  the  regents 
or  under  a  general  law;  provided,  that  unless  on  unanimous 
request  of  the  trustees  of  the  institution,  no  name  shall  be 
changed  and  no  charter  shall  be  altered,  nor  shall  any  rights 
or  privileges  thereunder  be  suspended  or  repealed  by  the  regents^ 
till  they  have  mailed  to  the  usual  address  of  every  trustee  of 
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the  institution  concerned  at  leajat  thirty  days'  notice  of  a  hear- 
ing when  any  objections  to  the  proposed  change  will  be  con- 
sidered, and  till  ordered  by  vote  at  a  meeting  of  the  regents  for 
which  the  notices  have  specified  that  action  is  to  be  taken  on 
the  proposed  change.  [Thus  am.  by  L.  1895,  ch.  859,  taking 
effect  June  1,  1895.] 
[Change  of  name  by  court,  Civ.  Code,  If  2411-18.} 

§  30.  Dissolution  and  rechartering. —  Under  like  restrictions 
the  regents  may  diefsolve  any  such  educational  corporation, 
whether  with  or  without  a  capital  stock,  and  whether  incorpo- 
rated by  the  regents  or  under  a  general  or  by  a  special  law, 
and  make  such  disposition  of  the  property  of  such  corporation 
remaining  after  payment  of  its  debts  and  liabilities  as  the 
regents  shall  deem  just  and  equitable  and  best  promoting  public 
interests.  The  regents  may  also,  after  a  similar  hearing,  issue 
to  any  such  educational  corporation  a  new  charter  which  shall 
take  the  place  in  all  respects  of  that  under  which  it  has  been 
operating. 

[Procedure  for  dissolution  of  lnoorpora;ted  academies  having  capital 
stock,  L.  1889,  ch.  25.  Certain  educational  corporations  excepted  ftom 
code  proYisions  for  dlasolution,  Civ.  Code,  S  2431.] 

§  31.  Suspension  of  operations.  — If  any  institution  in  the 
University  shall  discontinue  its  educational  operations  without 
cause  satisfactory  to  the  regents,  it  shall  surrender  its  charter 
to  them,  subject,  however,  to  restoration  whenever  arrange- 
merts  satisfactory  to  the  regents  are  made  for  resuming  its 
work. 

§  32.  Conditions  of  incorporation.—  No  institution  shall  be 
given  power  to  confer  degrees  in  this  state  unless  it  shall  have 
resources  of  at  least  five  hundred  thousand  dollars;  and  no 
institution  for  higher  education  shall  be  incorporated  without 
suitable  provision,  approved  by  the  regents,  for  buildings,  furni- 
ture, educational  equipment  and  proper  maintenance.  No  in- 
stitution shall  institute  or  have  any  faculty  or  department  of 
higher  education  in  any  place  or  be  given  power  to  confer 
any  degree  not  specifically  authorized  by  its  charter;  and  no 
institution  of  higher  education  shall  be  incorporated  under  the 
provisions  of  any  general  act  authorizing  the  formation  of  a 
corporation  without  grant  of  a  special  charter  on  individual 
application,  and  no  corporation  shall,  under  authority  of  any 
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general  act,  extend  its  business  to  include  establishing  or  carry- 
ing on  any  such  institution. 

§  33.  Prohibitiocs. — No  individual,  association  or  corporation 
not  holding  university  or  college  degree-conferring  powers  by 
special  charter  from  the  legislature  of  this  State  or  from  the 
regents,  shall  confer  any  degrees,  nor  after  January  first,  eigh- 
teen hundred  and  ninety-three,  shall  transact  business  under,  or 
in  any  way  assume  the  name  university  or  college,  till  it  shall 
have  received  from  the  regents,  under  their  seal,  written  per- 
mission to  use  such  name,  and  no  such  permission  shaJl  be 
granted  by  the  regents,  except  on  favorable  report  after  per- 
sonal inspection  of  the  institution  by  an  officer  of  the  university. 
No  person  shall  buy,  sell  or  fraudulently  or  illegally  make  or 
alter,  give,  issue  or  obtain  any  diploma,  certificate  or  other 
instrument  purporting  to  confer  any  literary,  scientific,  profes- 
sional or  other  degree,  or  to  constitute  any  license,  or  to  certify 
to  the  completion  in  whole  or  in  part  of  any  course  of  study 
in  any  university,  college,  academy  or  other  educational  insti- 
tution. No  diploma  or  degree  shall  be  conferred  in  this 
State  except  by  a  regularly  organized  institution  of  learning 
registered  by  the  regents  as  not  violating  any  requirement  of 
law  or  of  the  university  ordinances,  nor  shall  any  person*  with 
intent  to  deceive,  falsely  represent  himself  to  have  received 
any  such  degree  or  credential,  nor  shall  any  person  append  to 
his  name  any  letters  in  the  same  form  registered  by  the  regents 
as  entitled  to  the  protection  accorded  to  university  degrees, 
unless  he  shall  have  received  from  a  duly  authorized  institution 
the  degree  for  which  the  letters  are  registered.  Counterfeiting 
or  falsely  or  without  authority  making  or  altering  in  a  material 
respect  any  such  credential  issued  under  seal  shall  be  a  felony, 
and  personating  another  by  attempting  to  take  an  examination 
in  his  name  or  procuring  any  person  thus  falsely  ta  personate 
another,  or  otherwise  attempting  to  secure  the  record  of  having 
passed  such  examination  in  violation  of  the  university  ordi- 
nances, or  any  other  violation  of  this  section  shall  be  a  mis- 
demeanor; and  any  person  who  aids  or  abets  another,  or  adver- 
tises or  offers  himself  to  violate  the  provisions  of  this  section, 
shall  be  liable  to  the  same  penalties.  [Thus  am.  by  L.  1895, 
ch.  859,  taking  effect  June  1,  1895.] 

§  34.  Powers  of  trustees  of  institutions  in  the  University. — 
The  trustees  of  every  corporation  created  for  educational  pur- 
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poses  and  subject  to  visitation  by  the  regents,  unless  otherwise 
provided  by  law  or  by  its  charter,  may: 

1.  Number  and  quorum. —  Fix  the  number  of  trustees,  which 
shall  not  exceed  twenty-five,  nor  be  less  than  five.  If  any  insti- 
tution has  more  than  five  trustees,  the  body  that  elects,  by  a 
two-thirds  vote  after  notice  of  the  proposed  action  in  the  call 
for  a  meeting,  may  reduce  the  number  to  not  less  than  five  by 
abolishing  the  office  of  any  trustee  which  is  vacant  and  filing 
in  the  regents'  office  a  certified  copy  of  the  action.  A  majority 
of  the  whoJe  number  shall  be  a  quorum. 

2.  Executive  committee. —  Elect  an  executive  committee  of 
not  less  than  seven,  who,  in  intervals  between  meetings  of  the 
trustees,  may  transact  such  business  of  the  corporation  as  the 
trustees  may  aut»horize,  except  to  grant  degrees  or  to  make 
removals  from  office. 

3.  Meetings  and  seniority. —  Meet  on  their  own  adjonmment 
or  when  required  by  their  by-laws,  and  as  often  as  they  shall 
be  summoned  by  their  chairman,  or  in  his  absence  by  the  senior 
trustee,  on  written  request  of  three  trustees.  Seniority  shall 
be  according  to  the  order  in  which  the  trustees  are  named  in 
the  charter  or  subsequently  elected.  Notice  of  the  time  and 
place  of  every  meeting  shall  be  mailed  not  less  than  five  nor 
more  than  ten  days  b^ore  the  meeting  to  the  usual  address  of 
every  trustee. 

4.  Vacancies  and  elections. —  Fill  any  vacancy  occurring  in 
the  office  of  any  trustee  by  electing  another  for  the  unexpired 
term.  The  office  of  any  trustee  shall  become  vacant  on  his 
death,  resignation,  refusal  to  act,  removal  from  office,  expiration 
of  his  term,  or  any  other  cause  specified  in  the  charter.  If  any 
trustee  shall  fail  to  attend  three  consecutive  meetings  without 
written  excuse  accepted  as  satisfactory  by  the  trustees  not 
later  than  the  third  consecutive  meeting  from  which  he  has 
been  absent,  he  shall  be  deemed  to  have  resigned,  and  the 
vacancy  shall  be  filled.  Any  vacancy  in  the  office  of  trustee 
continuing  for  more  than  one  year,  or  any  vacancy  reducing  the 
number  of  trustees  to  less  than  two-thirds  of  the  full  number 
may  be  filled  by  the  regents.  No  person  shall  be  ineligible  as  a 
trustee  by  reason  of  sex. 

5.  Property  holding.—  Take  and  hold  by  gift,  grant,  devise  or 
bequest  in  their  own  right  or  in  trust  for  any  purppse  comprised 
in  the  objects  of  the  corporation,  such  additional  real  and  pe^ 
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sonal  property  beyond  such  as  shall  be  authorized  by  their 
charter  or  by  special  or  general  statute,  as  the  regents  shall 
authorize  within  one  year  after  the  delivery  of  the  instrument 
or  probate  of  the  will,  giving,  granting,  devising  or  bequeathing 
such  property  and  such  authority  given  by  the  regents  shall 
make  any  such  gift,  grant,  devise  or  bequest  operative  and 
valid  in  law. 

[Enlargement  of  limitations  upon  amount  of  property  membership  edu- 
cational corporations  may  hold,  Gen.  Corp.  L.,  §  12;  L.  1889,  ch.  191.  As 
to  propei-ty  holding  generally,  see  (Jen.  Corp.  L.,  §§  10-14.] 

6.  Control  of  property.— Buy,  sell,  mortgage,  let  and  other- 
wise use  and  dispose  of  its  property  as  they  shall  deem  for  the 
best  interests  of  the  institution;  and  also  to  lend  or  deposit,  or 
to  receive  as  a  gift,  or  on  loan  pr  deposit,  literary,  scientific  or 
other  articles,  collections,  or  property  pertaining  to  their  work; 
and  such  gifts,  loans  or  deposits  may  be  made  to  or  with  the 
University  or  any  of  its  institutions  by  any  person,  or  by  legal 
vote  of  any  board  of  trustees,  corporation,  association  or  school 
district,  and  any  such  transfer  of  property,  if  approved  by  the 
regents,  shall  during  its  continuance,  transfer  responsibility 
therefor  to  the  institution  receiving  it,  which  shall  also  be 
entitled  to  receive  any  money,  books  or  other  property  from  the 
state  or  other  sources  to  which  said  corporation,  association  or 
district  would  have  been  entitled  but  for  such  transfer. 

[Incorporated  college  may  maintain  water-WOTks  system,  L,  1885,  ch. 
630.] 

7.  Officers  and  employes. — ^Appoint  and  fix  the  salaries  of 
such  officers  and  employes  as  they  shall  deem  necessary,  who, 
unless  employed  under  special  contract,  shall  hold  their  offices 
during  the  pleasure  of  the  trustees;  but  no  trustee  shall  receive 
compensation  as  such. 

8.  Removals  and  suspensions.— Remove  or  suspend  from 
office  by  vote  of  a  majority  of  the  entire  board  any  trustee, 
officer  or  employe  engaged  under  special  contract,  on  examina- 
tion and  due  proof  of  the  truth  of  a  written  complaint  by  any 
trustee,  of  misconduct,  incapacity  or  neglect  of  duty;  provided 
that  at  least  one  week's  previous  notice  of  the  proposed  action 
shall  have  been  given  to  the  accused  and  to  each  trustee. 

9.  Degrees  and  credentials. —  Grant  such  degrees  and  honors 
as  are  specifically  authorized  by  their  charter,  and  in  testimony 
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thereof  give  suitable  certiflcates  and  diplomas  under  their  seal; 
and  every  certificate  and  diploma  so  granted  shall  entitle  the 
conferee  to  all  privileges  and  immunities  which  bj  usage  or 
statute  are  allowed  for  similar  diplomas  of  corresponding  grade 
granted  by  any  institution  of  learning. 

10.  Rules. — Make  all  by-laws,  ordinances  and  rules  necessary 
and  proper  for  the  purposes  of  the  institution  and  not  incon- 
sistent with  law  or  any  ordinance  or  rule  of  the  University;  but 
no  ordinance  or  rule  by  which  more  than  a  majority  vote  shall 
be  required  for  any  specified  action  by  the  trustees  shall  be 
amended,  suspended  or  repealed  by  a  smaller  vote  than  that 
required  for  action  thereunder. 

[Power  to  make  by-laws,  Gen.  Corp.  L.,  §§  11,  29.] 

§  35.  Public  and  free  libraries  and  museums.-^Air  pro- 
visions of  sections  thirty-five  to  fifty-one  shall  apply  equally  to 
libraries,  museums,  and  to  combined  libraries  and  museums, 
and  the  word  library  shall  be  construed  to  include  reference 
and  circulating  libraries  and  reading-rooms. 

[Gen.  Munie.  L.,  9  24.] 

§  36.  Establishment — By  a  majority  vote  at  any  election, 
any  city,  village;  town,  school  district,  or  other  body  authorized 
to  levy  and  collect  taxes,  or  by  vote  of  its  common  council,  or 
by  action  of  a  board  of  estimate  and  apportionment  or  other 
proper  authority,  any  city,  or  by  vote  of  its  trustees,  any  vil- 
lage, may  establish  and  maintain  a  free  public  library,  with  or 
without  branches,  either  by  itself  or  in  connection  with  any 
other  body  authorized  to  maintain  such  library.  Whenever 
twenty-five  taxpayers  shall  so  petition,  the  question  of  pro- 
viding library  facilities  shall  be  voted  on  at  the  next  election 
or  meeting  at  which  taxes  may  be  voted,  provided  that  due 
public  notice  shall  have  been  given  of  the  proposed  action. 
[Thus  am.  hjf  L.  1895,  ch.  859,  taking  effect  June  1,  1895.] 

[EBtablishment  of  free  public  library  by  tiawn,  city  or  vlUage,  Gen. 
Munic.  L.,  S  24,  and  note,  ante,  p.  500.] 

•  §  37.  Subsidies. —  By  similar  vote  money  may  be  granted 
toward  the  suppwt  of  libraries  not  owned  by  the  public  but 
maintained  for  its  welfare  and  free  use;  provided,  that  such 
libraries  shall  be  subject  to  the  inspection  of  the  regents  and 
registered  by  them  as  maintaining  a  proper  standard,  that  the 
regents  shall  certify  what  number  of  the  books  circulated  are 
of  such  a  character  as  to  merit  a  grant  of  public  money,  and 
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that  the  amount  granted  yearly  to  libraries  on  the  basis  of 
circulation  shall  not  exceed  ten  cents  for  each  volume  of  the 
circulation  thus  certified  by  the  regents. 

S  38.  Taxes.  —  Taxes,  in  addition  to  those  otherwise  author- 
ized, may  be  voted  by  any  authority  named  in  section  thirty- 
six  and  for  any  purpose  specified  in  sections  thirty-six  and 
thirty-seven,  and  shall,  unless  otherwise  directed  by  such  vote, 
be  considered  as  annual  appropriations  therefor  till  changed 
by  further  vote,  and  shall  be  levied  and  collected  yearly,  or 
as  directed,  as  are  other  general  taxes;  and  all  money  received 
from  taxes  or  other  sources  for  such  library  shall  be  kept  as  a 
separate  library  fund  and  expended  only  under  direction  of 
the  library  trustees  on  properly  authenticated  vouchers. 

§  [;9.  Trustees. —  Such  libraries  shall  be  managed  by  trustees 
who  shall  have  all  the  powers  of  trustees  of  other  educational 
institutions  of  the  university  as  defined  in  thi»  act;  provided, 
unless  otherwise  specified  in  the  charter,  that  the  number  of 
trustees  shall  be  five;  that  they  shall  be  elected  by  the  legal 
voters,  except  that  in  cities  they  shall  be  appointed  by  the 
mayor  with  the  consent  of  the  common  council,  from  citizens 
of  recognized  fitness  for  such  position;  that  the  first  trustees 
determine  by  lot  whose  term  of  office  shall  expire  each  year 
and  that  a  new  trustee  shall  be  elected  or  appointed  annually 
to  serve  for  five  years. 

§  40.  Incorporation. — Within  one  month  after  taking  office, 
the  first  board  of  trustees  shall  apply  to  the  regents  for  a 
charter  in  accordance  with  the  vote  establishing  the  library. 

§  41.  Reports.  —  Every  library  or  museum  which  receiver 
state  aid  or  enjoys  any  exemption  from  taxation  or  other  privi- 
lege not  usually  accorded  to  business  corporations  shall  make 
the  report  required  by  section  twenty-five  of  this  act,  and  such 
report  shall  relieve  the  institution  from  making  any  report  now 
required  by  statute  or  charter  to  be  made  to  the  legislature, 
or  to  any  department,  court  or  other  authority  of  the  state. 
These  reports  shall  be  summarized  and  transmitted  to  the  legis- 
lature by  the  regents  with  the  annual  reports  of  the  state 
library  and  state  museum, 

§  42.  Use.  —  Every  library  established  under  section  thirty-six 
of  this  act  shall  be  forever  free  to  the  inhabitants  of  the 
locality  which  establishes  it,  subject  always  to  rules  of  the 
library  trustees,  who  shall  have  authority  to  exclude  any  per- 
son who  willfully  violates  such  rules;  and  the  trustees  may. 
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under  such  conditions  as  they  think  expedient,  extend  the 
privileges  of  the  library  to  persons  living  outside  such  locality. 
[Thus  am.  by  L.  1895,  ch.  859,  taking  effect  June  1,  1895.] 

§  43.  Injuries  to  property. — Whoever  intentionally  injures, 
defaces  or  destroys  any  property  belonging  to  or  deposited  in 
any  incorporated  library,  reading-room,  mureum,  or  other  edu- 
cational institution,  shall  be  punished  ly  imprisonment  in  a 
state  prison  for  not  more  than  three  years,  or  in  a  county  jail 
for  not  more  than  one  year,  or  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment 

[To  like  effect,  Pen.  Code,  §§  &47-8.} 

§  44.  Detention.  — Whoever  willfully  detains  any  book,  news- 
paper, magazine,  pamphlet,  manuscript  or  other  property  belong- 
ing to  any  public  or  incorporated  library,  reading-room,  museum 
or  other  educational  institution,  for  thirty  days  after  notice  in 
writing  to  return  the  same,  given  after  the  expiration  of  the 
time  which  by  the  rules  of  such  institution,  such  article  or 
other  property  may  be  kept,  shall  be  punished  by  a  fine  of  not 
less  than  one  nor  more  than  twenty-five  dollars,  or  by  imprison- 
ment in  the  jail  not  exceeding  six  months,  and  the  said  notice 
shall  bear  on  its  face  a  copy  of  this  section. 

§  45.  Transfer  of  libraries. — ^Any  corporation,  association, 
school  district  or  combination  of  districts  may,  by  legal  vote 
duly  approved  by  the  regents,  transfer  the  ownership  and  con- 
trol of  its  library,  with  all  its  appurtenances  to  any  public 
library  in  the  university,  and  thereafter  said  public  library 
shall  be  entitled  to  receive  any  money,  books  or  other  property 
from  the  state  or  other  sources,  to  which  said  corporation, 
association  or  district  would  have  been  entitled  but  for  such 
transfer,  and  the  trustees  or  body  making  the  transfer  shall 
thereafter  be  relieved  of  all  responsibility  pertaining  to  prop- 
erty thus  transferred. 

§  46.  Local  neglect. —  If  the  local  authorities  of  any  library 
supported  wholly  or  in  part  by  state  money,  fail  to  provide 
for  the  safety  and  public  usefulness  of  its  books,  the  regents 
shall  in  writing  notify  the  trustees  of  said  library  what  is  neces- 
sary to  meet  the  state's  requirements,  and  on  such  notice  all 
its  rights  to  further  grants  of  money  or  books  from  the  state 
shall  be  suspended  until  the  regents  certify  that  the  re- 
quirements have  been  met;  and  if  said  trustees  shall  refuse  or 
neglect  to  comply  with  such  requirements  within  sixty  days 
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after  service  of  such  notice,  the  regents  may  remove  them  frojn 
oiBce  and  thereafter  all  books  and  other  library  property  wholly 
or  in  part  paid  for  from  state  money  shall  be  under  the  full 
and  direct  control  of  the  regents  who,  as  shall  seem  best  for 
public  interest3,  may  appoint  new  trustees  to  carry  on  the 
library,  or  may  store  it  or  distribute  its  books  to  other  libraries. 

§  47.  Loans  of  books  from  state. —  Under  such  rules  as  ihe 
regents  may  prescribe,  they  may  lend  from  the  state  library, 
duplicate  department,  or  from  books  specially  given  or  bought 
for  this  purpos3,  selections  of  books  for  a  limited  time  to  ai».y 
public  library  in  this  state  under  visitation  of  the  regents,  or 
to  any  community  not  yet  having  established  such  library,  but 
which  has  coniormed  to  the  conditions  required  for  such  loans. 

§  48.  Advice  and  instruction  from  state  library  officers. — 
The  trustees  or  librarian  or  any  citizen  interested  in  any  public 
library  in  this  state  shall  be  entitled  to  ask  from  the  officers  of 
the  state  library  any  needed  advice  or  instruction  as  to  a  library 
building,  furniture  and  equipment,  government  and  service, 
rules  for  readers,  selecting,  buying,  cataloguing,  shelving,  lend- 
ing books,  or  any  other  matter  pertaining  to  the  establishment, 
reorganization  or  administration  of  a  public  library.  The 
regents  may  provide  for  giving  such  advice  and  instruction 
either  personally  or  through  printed  matter  and  correspond- 
ence, either  by  the  state  library  staff  or  by  a  library  commis- 
sion of  competent  experts  appointed  by  the  regents  to  serve 
without  salary.  The  regents  may,  on  request,  select  or  buy 
books,  or  furnish  (*)  instead  of  money  apportioned,  or  may  make 
exchanges  and  loans  through  the  duplicate  department  of  the 
state  library.  Such  assistance  shall  be  free  to  residents  of  this 
state  as  far  as  practicable,  but  the  regents  may,  in  their  discre- 
tion, charge  a  proi)er  fee  to  non-residents  or  for  assistance  of 
a  personal  nature  or  for  other  reason  not  properly  an  expense 
to  the  state,  but  which  may  be  authorized  for  the  accommoda- 
tion of  users  of  the  library. 

§  49.  Use  of  fees  and  fines. —  The  regents  may  use  receipts 
from  fees,  fines,  gifts  from  private  sources,  or  sale  of  regents* 
bulletins  and  similar  printed  matter,  for  buying  books  or  for 
any  other  proper  expenses  of  carrying  on  their  work. 

8  50.  Apportionment  of  public  library  money. —  Such  sum  as 
shall  have  been  appropriated  by  the  legislature  as  public  library 
money  shall  be  paid  annually  by  the  treasurer,  on  the  warrant 

*  So  in  the  origrinal. 
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of  the  comptroller,  from  the  income  of  the  United  States  deposit 
fund,  according  to  an  apportionment  to  be  made  for  the  benefit 
of  free  libraries  by  the  regents  in  accordance  with  their  rules 
and  authenticated  by  their  seal;  provided  that  none  of  this 
money  shall  be  spent  for  books  except  those  approved  or 
selected  and  furnished  by  the  regents;  that  no  locality  shall 
share  in  the  apportionment  unless  it  shall  raise  and  use  for  the 
same  purposes  not  less  than  an  equal  amount  from  taxation  or 
other  local  sources;  that  for  any  part  of  the  apportionment  not 
payable  directly  to  the  library  trustees  the  regents  shall  file 
with  the  comptroller  proper  vouchers  showing  that  it  has  been 
spent  in  accordance  with  law  exclusively  for  books  for  free 
libraries  or  for  proper  expenses  incurred  for  their  benefit;  and 
that  books  paid  for  by  the  state  shall  be  subject  to  return  to  the 
regents  whenever  the  library  shall  neglect  or  refuse  to  conform 
to  the  ordinances  under  which  it  secured  them. 

§  51.  Abolitioa — Any  library  established  by  public  vote  or 
action  of  school  authorities,  or  under  section  thirty-six  of  this 
act,  may  be  abolished  only  by  a  majority  vote  at  a  regular 
annual  election,  ratified  by  a  majority  vote  at  the  next  annual 
election.  If  any  such  library  is  abolished  its  property  shall  be 
used  first  to  return  to  the  regents,  for  the  benefit  of  other  public 
libraries  in  that  locality,  the  equivalent  of  such  sums  as  it  may 
have  received  from  the  State  or  from  other  sources  as  gifts  for 
public  use.  After  such  return  any  remaining  property  may  be 
used  as  directed  in  the  vote  abolishing  the  library,  but  if  the 
entire  library  property  does  not  exceed  in  value  the  amount  of 
such  gifts  it  may  be  transferred  to  the  regents  for  public  use, 
and  the  trustees  shall  thereupon  be  free  from  further  responsi- 
bility. No  abolition  of  a  public  library  shall  be  lawful  till  the 
refionts  grant  a  certificate  that  its  assets  have  been  proi)erly 
distributed  and  its  abolition  completed  in  accordance  with  law. 
[Tints  am.  by  L.  1895,  eh.  859,  taking  effect  June  1,  1895.] 

§  52.  Laws  repealed. —  Of  the  laws  enumerated  in  the  sched- 
ule horoto  annexed  that  portion  specified  in  the  last  column  is 
repealc^d. 

§  ^X  Saving  clause. —  The  repeal  of  a  law  op  any  part  of  it 
by  this  act  shall  not  affect  or  impair  any  act  done  op  right 
accruing,  accrued  or  acquired,  or  liability,  penalty,  forfeiture, 
OP  punishment  incurred  prior  to  such  repeal,  under  or  by  virtue 
of  any  law  so  repealed,  but  the  same  may  be  asserted,  enforced, 
prosecuted,  or  inflicted  as  fully  and  to  the  same  extent  as  if 
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such  law  had  not  been  repealed;  and  all  acti^ -S  and  proceedings^ 
ciyil  or  criminal,  commenced  under  or  by.  virtue  of  the  laws 
so  repealed  and  pending  et  the  time  of  such  repeal,  may  be 
prosecuted  and  defended  to  final  effect  in  the  same  manner  as 
they  might  under  the  laws  then  existing,  unless  it  shall  be 
otherwise  specially  provided  by  law. 

[Similar  and  other  saving  clauses,  Stat  Const  L.,  9t  31-33,  ante,  pp. 
U7-ld.] 

§  W.  Construction. —  The  provisions  of  this  act,  so  far  as 
they  are  substantially  the  same  as  those  of  the  laws  herein 
repealed,  shall  be  construed  as  a  continuation  of  such  laws, 
modified  or  amended  according  to  the  language  employed  in 
this  act,  and  not  as  new  enactments.  Repeals  in  this  act  shall 
not  revive  any  law  repealed  by  any  law  hereby  repealed,  but 
shall  include  all  laws  amendatory  of  the  laws  hereby  repealed. 
References  in  laws  not  repealed  to  provisions  of  law  incorpo- 
rated in  this  chapter  and  repealed  shall  be  construed  as  apply- 
ing to  the  provisions  so  incorporated.  Nothing  in  this  act  shall 
be  construed  to  repeal  any  provision  of  the  Criminal  or  Penal 
Code. 

§  55.  To  take  effect. —  This  act  shall  take  effect  immediately. 
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THE  CONSOLIDATED  SCHOOL  LAW, 

Aa  amended  to»the  commencement  of  the  session  of  1806. 

L*  1894,  Cb*  556  *— An  act  to  revise,  amend  and  consolidate  the  general 
acts  relating  to  public  instruction. 

[Became  a  law  May  8,  1894,  taking  effect  June  30,  1894.] 

THE  CONSOLIDATED  SCHOOL  LAW, 

TITLE  I. 

State  superintendent  of  public  instruction,  bis  election,  and  general 

powers  and  duties. 

TITLE  11. 

State  and  otber  scbool  moneys,  tbeir  apportionment  and  distribution; 

and  trusts  and  gifts  for  the  benefit  of  common  schools. 

Article         I.  Of  the  State  school  moneys,  and  their  apportionment  by 
the  superintendent  of  public  instruction,  and  payment  to 
county  and  city  treasurers. 
IT.  Of  the  apportionment  of  state  school  moneys,  and  of  other 
school   moneys  by  the  school  commissioners  and  their 
payment  to  the  supervisors, 
ni.  Of  trusts  for  the  benefit  of  common  schools,  and  of  town 
school  funds,  fines,  penalties  and  other  moneys  held  or 
given  for  their  benefit 
188 
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TITLE  m. 

SuperrlBors,  disbursement  of  school  moneys  by,  and  some  of  their 
special  powers  and  duties  under  this  act. 

TITLE  IV. 
Town  clerks,  their  duties  under  this  act. 

TITLE  V. 
School  commissioners,  their,  election,  powers  and  duties. 

TITLE  VI. 
School  districts,  formation,  alteration  and  dissolution  thereof. 

TITLE  VH. 

Meetings  in  common  school  districts,  the  election  of  school  district 
officers,  and  their  powers  and  duties. 

Airtlde         I.  Of  common  school  district  meetings;  who  are  yoten,  and 
their  powers. 
n.  Of  district  school-houses  and  sites, 
m.  Of  the  qualification,  election  and  terms  of  office  of  district 

officers,  and  of  vacancies  In  such  offices. 
rv.  Of  the  duties  of  district  clerk  and  treasurer. 
V.  Of  pupils  and  teachers. 
VI.  Of  trustees,  their  powers  and  duties;  and  of  school  taxes 

and  annual  reports. 
YII.  Of  the  assessment  of  district  taxes,  and  the  coUeotlon  of 
such  taxes;  and  of  the  collector,  his  powers,  duties  and 
Uabllltles. 

TITLE  Vm. 

Union  free  schools,  how  established,  who  are  voters  at  meetings  and 
their  powers;  election  and  terms  of  office  of  members  of  boards  of 
education,  and  powers  of  such  boards. 

Article  I.  Of  the  proceedings  for  the  establishment  of  miiou  free 
schools;  powers  of  voters  at  meetings;  classification  of 
terms  of  office  and  election  of  members  of  boards  of  edu- 
cation; certified  copies  of  proceedings  of  meetings  to  be 
filed;  board  of  education  to  elect  a  president  and  appoint 
a  treasurer  and  collector. 
n.  Of  the  qualifications  of  voters  In  union  free  school  districts; 
and  of  meetings  of  such  voters  and  their  powers. 
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Article     ni.  Of  annual  and  special  meetings,  and  of  election  of  members 
of  boards  of  education  and  clerk  in  districts  where  the 
number  of  children  exceeds  three  himdred. 
IV.  Of  the  pow«i9  and  duties  of  boards  of  educati<Hi. 

V.  Of  the  alteration  of  union  free  school  districts;  the  increase 

or  diminution  of  numbei*  of  members  of  boards  of  educa- 
tion, and  of  dissolution  of  union  free  school  distriotB. 

TITLE  IX. 
AcquiBition  of  Bohool-house  sites. 

TITLE  X. 
Teachers'  institutes. 

TITLE  XL 
Teachers'  training  classes. 

TITLE  XH. 
State  scholarships  in  Cornell  university. 

TITLE  Xm. 
Ck>nmion  school  and  public  libraries. 

TITLE  XIV. 
Appeals  to  superintendent  of  public  instruction. 

TITLE  XV. 

Miscellaneous  pro-visions. 

Article  I.  Of  loss  of  school  moneys  apportioned;  of  forfeiture  by 
school  officers  by  reason  of  neglect  to  sue  for  penalties; 
of  costs  in  suits  which  might  have  been  the  subject  of 
appeal  to  the  superintendent  of  public  instruction;  of 
costs  in  suits,  actions  and  proceedings  other  than  appeals 
to  the  superintendent  of  public  instruction, 
rr.  Changes  in  text-bookSL 
III.  Care  of  code  of  public  Instruction. 

IV.  Contracts  between  school  districts  and  boards  of  education 
in  cities. 
V.  MemcH'andum  of  contracts  with  teachers. 

VI.  Physiology  and  hygiene  in  the  public  schools. 
VII.  Free  instruction  in  drawing. 

Viii.  Vocal  music  in  the  public  schools. 
IX.  PYee  kindergarten  in  cities  and  villages. 
X.  Industrial  training  in  the  public  schools. 
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Article     XI.  Schools  for  colored  children. 
XII.  Orphan  schools. 
XIII.  Indian  schools. 

XIV.  Deaf  and  dumb  and  blind  Institatioiifl. 

XV.  Arbor  day. 

XVI.  Miscellaneous. 

TITLE   XVI. 
Compulsory  educatiou   of  children. 

[Title  16  added  by  L.  1894,  <^^  ^^1.] 

TITLE    I. 

State    Superintendent    of    Public    Instruction^    His    Election    and 

General   Powers    and   Duties. 

Seotion  1.  Short  title. —  This  chapter  shall  be  known  as  the 
"Consolidated  School  Law." 

§  2.  The  office  of  state  superintendent  of  public  instruction  is 
continued  and  the  term  of  said  office  shall  be  three  years,  com- 
mencing on  the  seventh  day  of  April.  Such  superintendent  shall 
be  elected  by  joint  ballot  of  the  senate  and  assembly  on  the 
second  Wednesday  of  February  next  preceding  the  expiration 
of  the  term  of  the  then  incumbent  of  said  office,  and  on  the 
second  Wednesday  of  February  next  after  the  occurrence  of  any 
vacancy  in  the  office.  The  superintendent's  office  shall  be  in  the 
capitol,  and  maintained  at  the  expense  of  the  state.  His  salary 
shall  be  five  thousand  dollars  a  year,  payable  monthly,  by  the 
treasurer,  on  the  warrant  of  the  comptroller. 

§  3.  He  shall  appoint  a  deputy,  who  shall  receive  an  annual 
salary  of  four  thousand  dollars  payable  monthly  by  the  treas- 
urer on  the  warrant  of  the  comptroller;  and  in  case  of  a  vacancy 
in  the  office  of  superintendent  the  deputy  may  perform  all  the 
duties  of  the  office  until  the  day  hereinbefore  fixed  for  the 
commencement  of  the  term  of  said  office.  In  case  the  office  oi 
both  superintendent  and  deputy  shall  be  vacant,  the  governor 
shall  appoint  some  person  to  perform  the  duties  of  the  office 
until  the  superintendent  shall  be  elected  and  his  term  of  office 
commence  as  hereinbefore  provided. 

[May  appoint  chief  clerk,  second  deputy,  with  power  to  perform  duties 
of  deputy,  L.  1895,  ch.  708.  General  powers  of  deputies,  Pub.  Off.  L., 
9  9,  ante,  p.  328.] 

S  4.  He  may  appoint  as  many  clerks  and  employes  as  he  may 
deem  necessary,  but  the  compensation  of  such  clerks  and  em- 
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ployes  shall  not  exceed  in  the  aggregate  the  sum  annually 
appropriated  by  the  le^slatnre  therefor,  and  shall  be  pa}iible 
monthly  by  the  treasurer,  on  the  warrant  of  the  comptroller, 
and  the  certificate  of  the  superintendent. 

§  5.  The  seal  of  the  superintendent,  of  which  a  description 
and  impression  are  now  on  file  in  the  office  of  the  secretary  of 
state,  shall  continue  to  be  his  official  seal,  and  when  necessary, 
may  be  renewed  from  time  to  time.  Copies  of  all  papers  de- 
posited or  filed  in  the  superintendent's  office,  and  of  all  acts, 
orders  and  decisions  made  by  him,  and  of  the  drafts  or  machine 
copies  of  his  official  letters,  may  be  authenticated  under  the 
said  seal,  and  when  so  authenticated,  shall  be  evidence  equally 
with  and  in  like  manner  as  the  originals. 

[Regulations  as  to  official  seals  of  state  officers,  Pub.  Off.  L.,  §  40,  ante, 
p.   339.] 

§  6.  The  superintendent  shall  be  ex-officio  a  regent  of  the 
university  of  the  state  of  New  York,  a  trustee  of  Cornell  Uni- 
versity and  of  the  New  York  State  Asylum  for  Idiots.  He  shall 
also  have  general  supervision  over  the  state  normal  schools 
which  have  been  and  which  may  hereafter  be  established;  and 
he  shall  provide  for  the  education  of  the  Indian  children  of  the 
state,  as  required  by  the  provisions  of  this  act. 

[Superintendent  is  ex  officio  a  regent,  Univ.  L.,  §  4;  a  trustee  of  Cornell 
Univ.,  L.  1865,  ch.  585,  §  2;  a  trustee  of  Asylum  for  Idiots,  L.  1862,  clu 
220;  name  thereof  changed  to  the  Syracuse  State  Institution  for  Feeble- 
Mirided   ChUdren,   L.    1881,   ch.   51.] 

§  7.  The  superintendent  may,  in  his  discretion,  appoint  per- 
sons to  visit  and  examine  all  or  any  of  the  common  schools  in 
the  county  where  such  persons  reside,  and  to  report  to  him  all 
such  matters  respecting  their  condition  and  management,  and 
the  means  of  improving  them,  as  he  shall  prescribe;  but  no 
allowance  or  compensation  shall  be  made  to  such  visitors  for 
their  services  or  expenses. 

§  8.  So  often  as  he  can,  consistently  with  his  other  duties,  he 
shall  visit  such  of  the  common  schools  of  the  state  as  he  shall 
see  fit,  and  inquire  into  their  course  of  instruction,  management 
and  discipline,  and  advise  and  encourage  the  pupils,  teachers 
and  officers  thereof. 

S  9.  He  shall  submit  to  the  legislature  an  annual  report  con- 
taining: 

1.  A  statement  of  the  condition  of  the  common  schools  of  the 
state,  and  of  all  other  schools  and  institutions  under  his  super-* 
vision,  and  subject  to  his  visitation  as  superintendent 
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2.  Estimates  and  accounts  of  expenditures  of  the  school 
moneys,  and  a  statement  of  the  apportionment  of  school  moneys 
made  by  him. 

3.  All  such  matters  relating  to  his  ofiOice,  and  all  such  plans 
and  suggestions  for  the  improvement  of  the  schools  and  the 
advancement  of  public  instruction  in  the  state,  as  he  shall  deem 
expedient. 

§  10.  He  may  grant  under  his  hand  and  seal  of  office  a  certifi- 
cate of  qualification  to  teach,  and  may  revoke  the  same.  WTiile 
unrevoked,  such  certificate  shall  be  conclusive  evidence  that  the 
person  to  whom  it  was  granted  is  qualified  by  moral  character, 
learning  and  ability,  to  teach  any  common  school  in  the  state. 
Such  certificate  may  be  granted  by  him  only  upon  examination. 
He  shall  determine  the  manner  in  which  such  examination  shall 
be  conducted,  and  may  designate  proper  i)ersons  to  conduct  the 
same,  and  report  the  result  to  him.  He  may  also  appoint  times 
and  places  for  holding  such  examinations,  at  least  once  in  each 
year,  and  cause  due  notice  thereof  to  be  given.  Every  such  cer- 
tificate so  granted  shall  be  deemed  and  considered  a  legal  license 
and  authority  to  teach  in  any  of  the  public  schools  of  this  state, 
without  further  examination  of  the  person  to  whom  the  same 
was  granted,  any  provision  of  law  in  conflict  with  this  provision 
to  the  contrary  notwithstanding.  He  may  also,  in  his  discre- 
tion, issue  a  certificate  without  examination,  to  any  graduate  of 
a  college  or  university  who  has  had  three  years'  experience  as  a 
teacher.  Such  last-mentioned  certificate  shall  be  known  as  the 
"  college  graduate's  certificate,"  and  may  be  revoked  at  any 
time  for  cause.  He  may  also,  in  his  discretion,  indorse  a 
diploma  issued  by  a  state  normal  school  or  a  certificate  issued 
by  a  state  superintendent  or  state  board  of  education  in  any 
other  state,  which  indorsement  shall  confer  upon  the  holder 
thereof  the  same  privileges  conferred  by  law  upon  the  holders 
of  diplomas  or  certificates  issued  by  state  normal  schools  or  by 
the  state  superintendent  in  this  state.  He  may  also  issue 
temporary  licenses  to  teach,  limited  to  any  school  commissioner 
district  or  school  district,  and  for  a  period  not  exceeding  six 
months  whenever,  in  his  judgment,  it  may  be  necessary  or  ex- 
pedient for  him  to  do  so. 

§  11.  Upon  cause  shown  to  his  satisfaction,  he  may  annul  any 
certificate  of  qualification  granted  to  a  teacher  by  a  school  com- 
missioner, or  declare  any  diploma  issued  by  a  state  normal 
school  ineffective  and  null  as  a  qualification  to  teach  a  common 
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school  within  this  state,  and  he  may  reconsider  and  rererse  his 
action  in  any  such  matter. 

§  12.  He  shall  prepare  and  keep  in  his  office  alphabetical  lists 
of  all  persons  who  hare  received,  or  shall  receive,  certificates  of 
qualification  from  himself,  or  diplomas  of  the  state  normal 
schools,  with  the  dates  thereof,  and  shall  note  thereon  all  annul- 
ments and  reversals  of  such  certificates  and  diplomas,  with  the 
dates  and  causes  thereof,  together  with  such  other  particulars 
as  he  may  deem  expedient. 

§  13.  Whenever  it  sTiall  be  proved  to  his  satisfaction  that  any 
school  commissioner  or  other  school  officer  has  been  guilty  of 
any  willful  violation  or  neglect  of  duty  under  this  act,  or  any 
other  act  pertaining  to  common  schools,  or  willfully  disobeying 
any  decision,  order  or  regulation  of  the  superintendent,  the 
superintendent  may,  by  an  order  under  his  hand  and  seal,  which 
order  shall  be  recorded  in  his  office,  remove  such  school  commis- 
sioner or  other  school  officer  from  his  office.  Said  superintend- 
ent may  also  withhold  any  share  of  the  public  money  of  the 
state  from  any  district  for  willfully  disobeying  any  decision, 
order  or  regulation  as  aforesaid,  or  when  authorized  by  any  pro- 
vision •of  this  act 

§  14.  He  shall  prepare  suitable  registers,  blanks,  forms  and 
regulations  for  making  all  reports  and  conducting  all  necessary 
business  under  this  act,  and  shall  cause  the  same,  with  such 
information  and  instructions  as  he  shall  deem  conducive  to  the 
proper  organization  and  government  of  the  common  schools  and 
the  due  execution  of  their  duties  by  school  officers,  to  be  trans- 
mitted to  the  officers  and  persons  intrusted  with  the  execution 
of  the  same. 

§  15.  The  superintendent  may  administer  oaths  and  take  affi- 
davits concerning  any  matter  relating  to  the  schools. 

TITLE  n. 
State  and  Other  School  Honeys,  Their  Apportionment  and  Dietribn- 
*    tion,  and  of  Truets  and  Gifts  for  the  Benefit  of  Common  Schools. 

ARTICLE  1. 

Of  the 'State  school  moneys  and  their  apportionment  by  the  super- 
intendent of  pvblic  instrtwtion^  and  payment  to  county  and 
city  treasurers. 

Section  1.  There  shall  be  raised  by  tax,  in  each  year,  upon  ttie 
real  and  personal  estate  of  each  county  within  the  state,  such 
sum  as  the  legislature  shall  annually  determine  necessary  for 
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the  support  of  common  schools  in  the  state;  and  the  proceeds  of 
such  tax  shall  be  apportioned  and  distributed  as  herein 
provided. 

[Legialature  shall  provide  for  support  of  commoQ  schools.  Const.,  art  9, 
i  1,  ante,  p.  78.] 

§  2.  The  moneys  so  raised  shall  be  paid  into  the  state 
treasury,  and  the  treasurer  may  transfer  them  from  one  deposi- 
tory to  another,  by  his  draft,  countersigned  and  entered  by  the 
superintendent  of  public  instruction.  On  the  first  working-day 
of  each  month  the  treasurer  shall  make  to  the  superintendent 
of  public  instruction  a  written  statement  of  the  condition  of  the 
free  school  fund,  showing  the  amount  received  and  paid  during 
the  preceding  month,  and  the  balance  remaining  on  hand.  The 
bank  in  which  such  moneys  are  deposited  shall  furnish  the 
superintendent  of  public  instruction  a  book,  in  which  the  officers 
of  such  banks  shall  *make  entries  of  all  sums  deposited  therein 
by  the  tresusurer,  from  time  to  time,  to  the  credit  of  said  free 
school  fund.  No  such  money  shall  be  paid  out  of  the  treasury 
except  upon  such  warrant  of  the  superintendent,  countersigned 
by  the  comptroller,  referring  to  the  law  under  which  it  is  drawn. 
The  superintendent  shall  countersign  and  enter  all  checks 
drawn  by  the  treasurer  in  payment  of  his  warrants,  and  all 
receipts  of  the  treasurer  for  such  money  paid  to  the  treasurer, 
and  no  such  receipt  shall  be  evidence  of  payment  unless  it  be  eo 
countersigned. 

§  3.  The^comptroller  may  withhold  the  payment  of  any  moneys 
to  which  any  county  may  be  entitled  from  the  appropriation  of 
the  incomes  of  the  school  fund  and  the  United  States  deposit 
fund  for  the  support  of  common  schools,  until  satisfactory 
evidence  shall  be  furnished  to  him  that  all  moneys  required  l>y 
law  to  be  raised  by  taxation  upon  such  county,  for  the  support 
of  schools  throughout  the  state,  have  been  collected  and  paid  ar 
accounted  for  to  the  state  treasurer;  and  whenever,  after  the 
first  day  of  March  in  any  year,  in  consequence  of  the  failure  of 
any  county  to  pay  such  moneys  on  or  before  that  day  there  shall 
be  a  deficiency  of  moneys  in  the  treasury  applicable  <:o  the  pajr* 
ment  of  school  moneys,  to  which  any  other  county  may  be  en- 
titled, the  treasurer  and  superintendent  of  public  instructioii 
are  hereby  authorized  to  make  a  temporary  loan  of  the  amount 
80  deficient,  and  such  loan,  and  the  interest  thereon  at  the  rate 
of  twelve  per  cent  per  annum,  until  payment  shall  be  made  to 
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the  treasury,  shall  be  a  charge  upon  the  county  in  default,  and 
shall  be  added  to  the  amount  of  state  tax,  and  levied  upon  such 
county  by  the  board  of  supervisors  thereof  at  the  next  ensuing 
assessment,  and  shall  be  paid  into  the  treasury  in  the  same 
manner  as  other  taxes. 

§  4.  The  moneys  raised  by  the  state  tax  or  borrowed  as  afore- 
said to  supply  a  deficiency  thereof,  and  such  portion  of  the 
income  of  the  Ignited  States  deposit  fund  as  shall  be  appro- 
priated, and  the  income  of  the  common  schx)ol  fund,  when  the 
same  are  appropriated  to  the  support  of  common  schools,  con- 
stitute the  state  school  moneys,  and  shall  be  divided  and  appor- 
tioned by  the  superintendent  of  public  instruction,  on  or  before 
the  twentieth  day  of  January  in  each  year  as  hereinafter  pro- 
vided; and  all  moneys  so  apportioned,  except  the  library 
moneys,  shall  be  applied  exclusively  to  the  payment  of  teachers' 
wages. 

§  5.  He  shall  apportion  and  set  apart  from  the  free  school 
fund  appropriated  therefor  the  amounts  required  to  pay  the 
annual  salaries  of  the  school  commissioners  elected  or -elective 
under  this  act,  to  be  drawn  out  of  the  treasury  and  paid  to  the 
several  commissioners  as  hereinafter  provided;  and  he  shall 
also  apportion  to  each  of  the  cities  of  the  state,  and  to  each  of 
the  incorporated  villages  of  the  state  having  a  population  of 
five  thousand  and  upwards,  and  to  each  union  free  school  dis- 
trict having  a  like  population,  which  employs  a  superintendent 
of  schools,  out  of  the  income  of  the  said  fund,  and  if  insufficient, 
the  deficiency  out  of  the  free  school  fund  so  appropriated,  the 
sum  of  eight  hundred  dollars;  and  in  case  any  city  is  entitled 
to  more  than  one  member  of  assembly,  according  to  the  unit  of 
representation  adopted  by  the  legislature,  five  hundred  dollars 
for  each  additional  member  of  assembly,  to  be  expended  accord- 
ing to  law  for  the  support  of  the  public  schools  of  the  city. 
But  said  superintendent  shall  make  no  allotment  to  any  city  or 
district  for  the  expense  of  a  superintendent  unless  satisfied  that 
such  city,  village  or  district,  employs  a  competent  person  as 
superintendent  whose  time  is  exclusively  devoted  to  the  general 
supervision  of  the  public  schools  of  said  city,  village  or  district; 
nor  shall  he  make  any  allotment  to  any  district  in  the  first 
instance  without  first  causing  an  enumeration  of  the  inhabitants 
thereof  to  be  made,  which  shall  show  the  population  thereof 
to  be  at  least  five  thousand,  the  expense  of  which  enumeration, 
1S9 
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as  certified  by  said  state  superintendent,  shall  be  paid  by  tke 
district  in  whose  interest  it  is  made.  He  shall  then  set  apart, 
from  the  income  of  the  United  States  deposit  fund,  for  and  as 
library  moneys,  such  sums  as  the  legislature  shall  appropriate 
for  that  purpose.  He  shall  also  set  apart  from  the  free  school 
fund  a  sum,  not  exceeding  six  thousand  dollars,  for  a  con- 
tingent fund.  He  shall  then  set  apart  and  apportion,  for  and 
on  account  of  the  Indian  schools  under  his  supervision,  a  sum 
which  will  be  equitably  equivalent  to  their  proportion  of  the 
state  school  money,  upon  the  basis  of  distribution  established 
by  this  act,  such  sum  to  be  wholly  payable  out  of  the  proceeds 
of  the  state  tax  for  the  support  of  common  schools.  After 
deducting  the  said  amounts  he  shall  divide  the  remainder  of  the 
state  school  moneys  into  two  parts,  and  shall  apportion  them  as 
hereinafter  specified. 

§  6.  He  shall  apportion  such  remainder  equally  among  the 
school  districts  and  cities  from  which  reports  shall  have  been 
received  in  accordance  with  law,  as  follows:  Making  the  dis- 
tributive portion  of  each  district  quota  one  hundred  dollars. 
To  entitle  a  district  to  a  distributive  portion  or  district  quota, 
a  qualified  teacher,  or  successive  qualified  teachers,  must  have 
actually  taught  the  common  school  of  the  district  for  at  least 
the  term  of  time  hereinafter  mentioned,  during  the  last  pre- 
ceding school  year.  For  every  additional  qualified  teacher  and 
successors  who  shall  have  actually  taught  in  said  school  during 
the  whole  of  said  term,  the  district  shall  be  entitled  to  another 
distributive  quota;  but  pupils  employed  as  monitors,  or  other- 
wise, shall  not  be  deemed  teachers.  The  aforementioned  term, 
during  every  school  year,  shall  be  one  hundred  apd  sixty  days 
of  school,  inclusive  of  legal  holidays  that  may  occur  during  the 
term  of  said  schools,  and  exclusive  of  Saturdays.  No  Saturday 
shall  be  counted  as  part  of  said  one  hundred  and  sixty  days  of 
school,  and  no  school  shall  be  in  session  on  a  legal  holiday.  A 
deficiency  not  exceeding  three  weeks  during  any  school  year, 
caused  by  a  teacher's  attendance  upon  a  teachers'  institute 
within  the  county,  shall  be  excused  by  the  superintendent  of 
public  instruction. 

§  7.  Having  so  apportioned  and  distributed  the  said  district 
quota  as  specified  in  section  six  of  this  act,  the  superintendent 
shall  apportion  the  remainder  of  said  state  school  moneys,  and 
also  the  library  moneys  separately,  among  the  counties  of  the 
state,  according  to  their  respective  population,  excluding  Indians 
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residing  on  their  reservations,  as  the  same  shall  appear  from  the 
last  preceding  state  or  United  States  census;  but  as  to  counties 
in  which  are  situated  cities  having  special  school  acts,  he  shall 
apportion  to  each  city  the  part  to  which  it  shall  so  appear  en- 
titled, and  to  the  residue  of  the  county  the  part  to  which  it  shall 
appear  to  be  so  entitled.  If  the  census  according  to  which  the 
apportionment  shall  be  made  does  not  show  the  sum  of  the 
population  of  any  county  or  city,  the  superintendent  shall,  by 
the  best  evidence  he  can  procure,  ascertain  and  determine  the 
population  of  such  county  or  city  at  the  time  the  census  was 
taken,  and  make  his  apportionment  accordingly. 

§  8.  Whenever  any  school  district  shall  have  been  excluded 
from  participation  in  any  apportionment  made  by  the  superin- 
tendent, or  by  the  school  commissioners,  by  reason  of  its  having 
omitted  to  make  any  report  required  by  law,  or  to  comply  with 
any  other  provision  of  law,  or  with  any  rule  or  regulation  made 
by  the  superintendent  under  the  authority  of  law,  and  it  shall 
be  shown  to  the  superintendent  that  such  omission  was  acci- 
dental or  excusable,  he  may,  upon  the  application  of  such  dis- 
trict, make  to  it  an  equitable  allowance;  and  if  the  apportion- 
ment was  made  by  himself,  cause  it  to  be  paid  out  of  the  con- 
tingent fund;  and,  if  the  apportionment  was  made  by  the  com- 
missioners, direct  them  to  apportion  such  allowance  to  it,  at 
their  next  annual  apportionment,  in  addition  to  any  apportion- 
ment to  which  it  may  then  be  entitled.  And  the  superintendent 
may,  in  his  discretion,  upon  the  recommendation  of  the  school 
commissioner  having  jurisdiction  over  the  district  in  default, 
direct  that  the  money  so  equitably  apportioned  shall  be  paid  in 
satisfaction  of  teacher's  wages  earned  by  a  teacher  not  qualified 
in  accordance  with  the  provisions  of  the  law  as  hereinafter  set 
forth. 

§  9.  If  money  to  which  it  is  not  entitled,  or  a  larger  sum  than 
it  ife  entitled  to,  shall  be  apportioned  to  any  county,  or  part  of  a 
county,  or  school  district,  and  it  shall  not  have  been  so  dis- 
tributed or  apportioned  among  the  districts,  or  expended,  as  to 
make  it  impracticable  so  to  do,  the  superintendent  may  reclaim 
such  money  or  excess,  by  directing  any  officer  in  whose  hands  it 
may  be  to  pay  it  into  the  state  treasury,  to  the  credit  of  the  free 
school  fund;  and  the  state  treasurer's  receipt,  countersigned  by 
the  superintendent,  shall  be  his  only  voucher;  but  if  it  be  im- 
practicable so  to  reclaim  such  money  or  excess,  then  the  super- 
intendent shall  deduct  it  from  the  portions  of  such  county,  parf 
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of  a  county  or  district  in  his  next  annual  apportionment,  and 
di^-tribute  the  sum  thus  deducted  equitably  among  the  counties 
and  parts  of  counties,  or  among  the  school  districts  in  the  state 
entitled  to  participate  in  such  apportionment,  according  to  the 
basis  of  apportionment  in  which  such  excess  occurred. 

§  10.  If  a  less  sum  than  it  is  entitled  to  shall  have  been  appor- 
tioned by  the  superintendent  to  any  county,  part  of  a  county  or 
school  district,  the  superintendent  may  make  a  supplementary 
apportionment  to  it,  of  such  a  sum  as  shall  make  up  the  defi- 
ciency, and  the  same  shall  be  paid  out  of  the  contingent  fund, 
if  sufficient,  and  if  not,  then  the  superintendent  shall  nnake  up 
such  deficiency  in  his  next  annual  apportionment 

S  11.  As  soon  as  possible  after  the  making  of  any  annual  or 
general  apportionment,  the  superintendent  shall  certify  it  to  the 
county  clerk,  county  treasurer,  school  commissioners  and  city 
treasurer  or  chamberlain,  in  every  county  in  the  state;  and  if  it 
be  a  supplemental  apportionment,  then  to  the  county  clerk, 
county  treasurer  and  school  commissioners  of  the  county  in 
which  the  school-house  of  the  district  concerned  is  situate. 

§  12.  The  moneys  so  annually  apportioned  by  the  superin- 
tendent, shall  be  payable  on  the  first  day  of  April  next  after  the 
apportionment,  to  the  treasurers  of  the  several  counties  and  the 
chamberlain  of  the  city  of  New  York,  respectively;  and  the  said 
treasurers  and  the  chamberlain  shall  apply  for  and  receive  the 
same  as  soon  as  payable. 

ARTICLE  2. 

0/  the  apportionment  of  the  state  school  moneys^  and  of  other 
school  moneys  by  the  school  commissionerSy  and  their  payment 
to  the  supervisors. 
5   13.  The   school   commissioner,   or   commissioners  of   each 

county,  shall  proceed,  at  the  county  seat,  on  the  third  Tuesday 

of  March,  in  each  year,  to  ascertain,  apportion  and  divide  the 

state  and  other  school  moneys  as  follows: 

1.  They  shall  set  apart  any  library  moneys  apportioned  by  the 
superintendent. 

2.  From  the  other  moneys  apportioned  to  the  county,  they 
shall  set  apart  and  credit  to  each  school  district  the  amount 
apportioned  to  it  by  the  state  superintendent,  and  to  every  dis- 
trict which  did  not  participate  in  the  apportionment  of  the  pre- 
vious year,  and  which  the  superintendent  shall  have  excused, 
such  equitable  sum  as  he  shall  have  allowed  to  it 
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3.  They  shall  procure  from  the  treasurer  of  the  county  a  tran- 
script of  the  returns  of  the  supervisors  hereinafter  required, 
showing  the  unexpended  moneys  in  their  hands  applicable  to 
the  payment  of  teachers'  wages  and  to  library  purposes,  and 
shall  add  the  whole  sum  of  such  moneys  to  the  balance  of  the 
state  moneys  to  be  apportioned  for  teachers'  wages.  The 
amounts  in  each  supervisor's  hands  shall  be  charged  as  a  partial 
payment  of  the  sums  apportioned  to  the  town  for  library 
moneys  and  teachers'  wages,  respectively. 

4.  They  shall  procure  from  the  county  treasurer  a  full  list 
and  statement  of  all  payments  to  him  of  moneys  for  or  on 
account  of  lines  and  penalties,  or  accruing  from  any  other 
source,  for  the  benefit  of  schools  and  of  the  town  or  towns, 
district  or  districts  for  whose  benefit  the  same  were  received. 
Buch  of  said  moneys  as  belong  to  a  particular  district,  they  shall 
set  apart  and  credit  to  it;  and  such  as  belong  to  the  schools  of 
a  town,  they  shall  set  apart  and  credit  to  the  schools  in  that 
town,  and  shall  apportion  them  together  with  such  as  belong 
to  the  schools  of  the  county  as  hereinafter  provided  for  the 
payment  of  teachers'  wages. 

5.  They  shall  apportion  library  moneys  to  the  school  districts, 
and  parts  of  school  districts,  joint  with  parts  in  any  city  or  in 
any  adjoining  county,  which  shall  be  entitled  to  participate 
therein,  as  follows:  To  each  of  said  districts  an  amount  equal  to 
that  which  phall  have  been  raised  in  said  district  for  library 
purposes,  either  by  tax  or  otherwise;  and  if  the  aggregate 
amount  so  raised  in  the  districts  within  the  county  shall  exceed 
the  sum  apportioned  to  the  county,  the  said  districts,  respect- 
ively, shall  be  entitled  to  participate  in  such  apportionment 
pro  rata  to  the  total  amount  apportioned  to  the  county. 

6.  They  shall  apportion  all  of  such  remaining  unapportioned 
moneys  in  the  like  manner  and  upon  the  same  basis  among  such 
school  districts  and  parts  of  districts  in  proportion  to  the  aggre- 
gate number  of  days  of  attendance  of  the  pupils  resident 
therein,  between  the  ages  of  five  and  twenty-ono  years,  at  their 
respective  schools  during  the  last  preceding  school  year.  The 
aggregate  number  of  days  in  attendance  of  the  pupils  is  to  be 
ascertained  from  the  records  thereof  kept  by  the  teachers  as 
hereinafter  prescribed,  by  adding  together  the  whole  number  of 
days*  attendance  of  each  and  every  such  pupil  in  the  district,  or 
part  of  a  district. 
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7.  They  shall  then  set  apart  the  money  so  set  apart  and 
apportioned  to  each  district,  the  school-house  of  which  is 
therein;  and  to  each  part  of  a  joint  district  therein  the  school- 
house  of  which  is  located  in  a  city  or  in  a  town  in  an  adjacent 
county. 

8.  They  shall  sign,  in  duplicate,  a  certificate,  showing  the 
amounts  apportioned  and  set  apart  to  each  school  district  and 
part  of  a  district,  and  the  towns  in  which  they  were  situated, 
and  shall  designate  therein  the  source  from  which  each  item 
was  derived;  and  shall  forthwith  deliver  one  of  said  duplicates 
to  the  treasurer  of  the  county  and  transmit  the  other  to  the 
superintendent  of  public  instruction. 

9.  They  shall  certify  to  the  supervisor  of  each  town  the 
amount  of  school  moneys  so  apportioned  to  his  town,  and  the 
portions  thereof  to  be  paid  by  him  for  library  purposes  and  for 
teachers'  wages,  to  each  such  distinct  district  and  part  of  a 
district. 

§  14.  If,  in  their  apportionment,  through  any  error  of  the  com- 
missioners, any  district  shall  have  apportioned  to  it  a  larger  or 
a  less  share  of  the  moneys  than  it  is  entitled  to  receive,  the 
commissioners  may,  in  their  next  annual  apportionment,  with 
the  approval  of  the  superintendent,  correct  the  error  by  equi- 
tably adding  to  or  deducting  from  the  share  of  such  district 

§  15.  No  district  or  part  of  a  district  shall  be  entitled  to  any 
portion  of  such  school  moneys  on  such  apportionment  unless  the 
report  of  the  trustees  for  the  preceding  school  year  shall  show 
that  a  common  school  was  supported  in  the  district  and  taught 
by  a  qualified  teacher  for  such  a  term  of  time  as  would,  under 
section  six  of  this  title,  entitle  it  to  a  distributive  share  under 
the  apportionment  of  the  superintendent. 

§  16.  On  receiving  the  certificate  of  the  commissioners,  each 
supervisor  shall  forthwith  make  a  copy  thereof  for  his  own  use, 
and  deposit  the  original  in  the  oflflce  of  the  clerk  of  his  town; 
and  the  moneys  so  apportioned  to  his  town  shall  be  paid  to  him 
immediately  on  his  compliance  with  the  requirements  of  the 
following  section,  but  not  before. 

§  17.  Immediately  on  receiving  the  commissioners'  certificate 
Qf  apportionment,  the  county  treasurer  shall  require  of  each 
supervisor,  and  each  supervisor  shall  give  to  the  treasurer,  in 
behalf  of  the  town,  his  bond,  with  two  or  more  sufficient  sure- 
ties, approved  by  the  treasurer,  in  the  penalty  of  at  least  double 
the  amount  of  the  school  moneys  set  apart  or  apportioned  to 
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the  town,  and  of  any  such  moneys  unaccounted  for  by  his 
predecessors,  conditioned  for  the  faithful  disbursement,  safe- 
keeping and  accounting  for  such  moneys,  and  of  all  other  school 
moneys  that  may  come  into  his  hands  from  any  other  source. 
If  the  condition  shall  be  broken  the  county  treasurer  shall  sue 
the  bond  in  his  own  name,  in  behalf  of  the  town,  and  the 
money  recovered  shall  be  paid  over  to  the  successor  of  the 
supervisor  in  default,  such  successor  having  first  given  security 
as  aforesaid.  Whenever  the  office  of  a  supervisor  shall  become 
vacant,  by  reason  of  the  expiration  of  his  term  of  service  or 
otherwise,  the  county  treasurer  shall  require  the  person  elected 
or  appointed  to  fill  such  vacancy  to  execute  a  bond,  with  two  or 
more  sureties,  to  be  approved  by  the  treasurer,  in  the  penalty 
of  at  least  double  the  sum  of  the  school  moneys  remaining  in 
the  hands  of  the  old  supervisor,  when  the  office  became  vacant, 
conditioned  for  the  faithful  disbursement  and  safe-keeping  of 
and  accounting  for  such  moneys.  But  the  execution  of  this 
bond  shall  not  relieve  the  supervisor  from  the  duty  of  executing 
the  bond  first  above  mentioned. 

[Sui)ervi8or  held  liable  on  his  bond,  for  moneys  deposited  In  bank  ajxd 
lost  by  failure  of  bank,  Tilllnghast  v.  Merrill,  77  Hun,  481.1 

§  18.  The  refusal  of  a  supervisor  to  give  such  security  shall 
be  a  misdemeanor,  and  any  fine  imposed  on  his  conviction  thereof 
shall  be  for  the  benefit  of  the  common  schools  of  the  town. 
Upon  such  refusal,  the  moneys  so  set  apart  and  apportioned 
to  the  town  shall  be  paid  to  and  disbursed  by  some  other  officer 
or  person  to  be  designated  by  the  county  judge,  under  such 
regulations  and  with  such  safeguards  as  may  be  prescribed,  and 
the  reasonable  compensation  of  such  officer  or  person,  to  be 
adjusted  by  the  board  of  supervisors,  shall  be  a  town  charge. 

ARTICLE  3. 

Of  trusts  for  the  benefit  of  common  schools^  and  of  town  school 
fundSy  fineSf  penalties  and  other  moneys  held  or  given  for  tlieir 
benefit. 

§  19.  Real  and  personal  estate  may  be  granted,  conveyed, 
devised,  bequeathed  and  given  in  trust  and  in  perpetuity  or 
otherwise,  to  the  state,  or  to  the  superintendent  of  public  in- 
struction, for  the  support  or  benefit  of  the  common  schools, 
within  the  state,  or  within  any  part  or  portion  of  it,  or  of  any 
particular  common   school  or  schools  within  it;  and  to  any 
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county,  or  the  school  commissioner  or  commissioners  of 
any  county,  or  to  any  city  or  any  board  of  officers  thereof, 
or  to  any  school  commissioner  district  or  its  commissioner,  or 
to  any  town,  or  supervisor  of  a  town,  or  to  any  school  district 
or  its  trustee  or  trustees,  for  the  support  and  benefit  of  common 
schools  within  such  county,  city,  school  commissioner  district, 
town  or  school  district,  or  within  any  part  or  portion  thereof 
respectively,  or  for  the  support  and  benefit  of  any  particular 
common  school  or  schools  therein.  No  such  grant,  conveyance, 
devise  or  bequest  shall  be  held  void  for  the  want  of  a  named 
or  competent  trustee  or  donee,  but  where  no  trustee  or  donee, 
or  an  incompetent  one  is  named,  the  title  and  trust  shall  vest 
in  the  people  of  the  state,  subject  to  its  acceptance  by  the 
legislature,  but  such  acceptance  shall  be  presumed. 

[Gift  grant,  devise  or  bequest,  not  to  be  lield  void  for  uncertainty  as 
to  donee,  etc..  L.  1803,  ch.   701.] 

§  20.  The  legislature  may  control  and  regulate  the  execution 
of  all  such  trusts;  and  the  superintendent  of  public  instruction 
shall  supervise  and  advise  the  trustees,  and  hold  them  to  a 
regular  accounting  for  the  trust  property  and  its  income  and 
interest  at  such  times,  in  such  forms,  and  with  such  authentica- 
tions, as  he  shall,  from  time  to  time,  prescribe. 

§  21.  The  common  council  of  every  city,  the  board  of  super- 
visors of  every  county,  the  trustees  of  every  village,  the  super- 
visor of  every  town,  the  trustee  or  trustees  of  every  school 
district,  and  every  other  officer  or  person  who  shall  be  thereto 
required  by  the  superintendent  of  public  instruction,  shall  report 
to  him  whether  any,  and  if  any,  what  trusts  are  held  by  them 
respectively,  or  by  any  other  body,  officer  or  person  to  their 
information  or  belief  for  school  purposes,  and  shall  transmit, 
therewith,  an  authenticated  copy  of  every  will,  conveyance, 
Instrument  or  paper  embodying  or  creating  the  trust;  and  shall, 
in  like  manner,  forthwith  report  to  him  the  creation  and  termfl 
of  every  such  trust  subsequently  created. 

§  22.  Every  supervisor  of  a  town  shall  report  to  the  super- 
intendent whether  there  be,  within  the  town,  any  gospel  or 
school  lot,  and,  if  any,  shall  describe  the  same,  and  state  to 
what  use,  if  any,  it  is  put  by  the  town;  and  whether  it  be  leased, 
and,  if  so,  to  whom,  for  what  term  and  upon  what  rents  ;^  and 
whether  the  town  holds  or  is  entitled  to  any  land,  moneys  or 
securities  arising  from  any  sale  of  such  gospel  or  school  lot, 
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and  the  investment  of  the  proceeds  thereof,  or  of  the  rents  and 
income  of  such  lots  and  investments,  and  shall  report  a  full 
statement  and  account  of  such  lands,  moneys  and  securities. 

[As  to  origin  of  gospel  and  school  lots,  and  prior  legislation  relating 
thereto,  see  L.  1789,  ch.  32,  and  note;  also,  t.  3,  §  1,  post.  Principal  of 
gospel  and  school  lot  funds  may  be  apportioned,  L.  18d5,  ch.  232.] 

§  23.  Every  supervisor  of  a  town  shall  in  like  manner  report 
to  the  superintendent  whether  the  town  has  a  common  school 
fund  originated  under  the  "Act  relative  to  moneys  in  the  hands 
of  overseers  of  the  poor,"  passed  April  twenty-seventh,  eighteen 
hundred  and  twenty-nine,  and,  if  it  have,  the  full  particulars 
thereof,  and  of  its  investment,  income  and  application,  in  such 
form  as  the  superintendent  may  prescribe. 

[Supervisor's  duties  relating  to  such  fund,  continued,  t  3,  {  2,  post] 

§  24.  In  respect  to  the  property  and  funds  in  the  last  two 
sections  mentioned,  the  superintendent  shall  include  in  his 
annual  report  a  statement  and  account  thereof.  And,  to  these 
ends,  he  is  authorized,  at  any  time  and  from  time  to  time,  to 
re<iuire  from  the  supervisor,  board  of  town  auditors,  or  any 
officer  of  a  town,  a  report  as  to.  any  fact,  or  any  information 
or  account,  he  may  deem  necessary  or  desirable. 

§  25.  Whenever,  by  any  statute,  a  penalty  or  fine  is  imposed 
for  the  benefit  of  common  schools,  not  expressly  of  the  com- 
mon schools  of  a  town  or  school  district,  it  shall  be  taken  to 
be  for  the  benefit  of  the  common  schools  of  the  county  within 
which  the  conviction  is  had;  and  the  fine  or  penalty,  when  paid 
or  collected,  shall  be  paid  forthwith  into  the  county  treasury, 
and  the  treasurer  shall  credit  the  same  as  school  moneys  of 
the  county,  unless  the  county  comprise  a  city  having  a  special 
school  act,  in  which  case  he  shall  report  it  to  the  superintendent, 
who  shall  apportion  it  upon  the  basis  of  population  by  the  last 
census,  between  the  city  and  the  residue  of  the  county,  and 
the  portion  belonging  to  the  city  shall  be  paid  into  its  treasury. 

§  20.  Every  district  attorney  shall  report,  annually,  to  the 
board  of  supervisors,  all  such  fines  and  penalties  imposed  in 
any  prosecution  conducted  by  him  during  the  previous  year; 
and  all  moneys  collected  or  received  by  him  or  by  the  sheriff, 
or  any  other  oflQcer,  for  or  on  account  of  such  fines  or  penalties, 
shall  be  immediately  paid  into  the  county  treasury,  and  the 
receipt  of  the  county  treasurer  shall  be  a  suflQcient  and  the 
only  voucher  for  such  money. 
190 
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§  27.  Whenever  a  fine  or  penalty  is  inflicted  or  imposed  for 
the  benefit  of  the  common  schools  of  a  town  or  school  district, 
the  magistrate,  constable  or  other  officer  collecting  or  receiving 
the  same  shall  forthwith  pay  the  same  to  the  county  treasurer 
of  the  county  in  which  the  school-house  is  located,  who  shaJJ 
credit  the  same  to  the  town  or  district  for  whose  benefit  it  is 
collected.  If  the  fine  or  penalty  be  inflicted  or  imposed  for  the 
benefit  of  the  common  schools  of  a  city  having  a  special  school 
act,  or  of  any  part  or  district  of  a  city,  it  shall  be  paid  into  the 
city  treasury. 

§  28.  Whenever,  by  this  or  any  other  act,  a  penalty  or  fine  is 
imposed  upon  any  school  district  officer  for  a  violation  or  omis- 
sion of  official  duty,  or  upon  any  person  for  any  act  or  omission 
within  a  school  district,  or  touching  property  or  the  peace  and 
good  order  of  the  district,  and  such  penalty  or  fine  is  declared  to 
be  for,  or  for  the  use  or  benefit  of  the  common  schools  of  .the 
town  or  of  the  county,  and  such  school  district  lies  in  two  or 
more  towns  or  counties,  the  town  or  county  Intended  by  the  act 
shall  be  taken  to  be  the  one  in  which  the  school-house,  or  the 
school-house  longest  owned  or  held  by  the  district,  is  at  the 
time  of  such  violation,  act  or  omission. 

TITLB  m. 

8up«rviBors;  BiflburMinent  of  School  Honoyw  by,  and  Some  of  their 

Special  Powers  and  Dntiee  XTnder  this  Act. 

Section  1.  The  several  supervisors  continue  vested  with  the 
powers  and  charged  with  the  duties  formerly  vested  in  and 
charged  upon  the  trustees  of  the  gospel  and  school  lots,  and 
transferred  to  and  imposed  upon  town  superintendents  of  com- 
mon schools  by  chapter  one  hundred  and  eighty-six  of  the  laws 
of  eighteen  hundred  and  forty-six. 

[As  to  gospel  and  school  lot  funded  generally,  see  t  2,  fi  22,  and  note, 
ante.] 

§  2.  The  several  supervisors  continue  vested  with  the  powers 
and  charged  with  the  duties,  conferred  and  imposed  upon  the 
commissioners  of  common  schools  by  the  act  of  eighteen  hun- 
dred and  twenty-nine  (chap.  287),  entitled  "An  act  relative  to 
moneys  in  the  hands  of  overseers  of  the  poor." 
[Supervisors  must  report  In  relation  thereto^  t.  2,  §  23,  ante.] 

§  3.  On  the  first  Tuesday  of  March  in  each  year,  each  super- 
visor shall  make  a  return  in  writing  to  the  county  treasurer  for 
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the  use  of  the  school  commissioners,  showing  the  amounts  of 
school  moneys  in  his  hands  not  paid  on  the  orders  of  trustees 
for  teachers'  wages,  nor  drawn  bj  them  for  library  purposes,  and 
the  districts  to  which  they  stand  accredited  (and  if  no  such 
money  remain  in  his  hands,  he  shall  report  that  fact);  and  there- 
after  he  shall  not  pay  out  any  of  said  moneys  until  he  shall  have 
received  the  certificate  of  the  next  apportionment;  and  the 
moneys  so  returned  by  him  shall  be  reapportioned  as  herein- 
before directed. 
§  4.  It  is  the  duty  of  every  supervisor: 

1.  To  disburse  the  school  moneys  in  his  hands  applicable  to 
the  payment  of  teachers'  wages,  upon  and  only  upon  the  written 
orders  of  a  sole  trustee  or  a  majority  of  the  trustees,  in  favor  of 
qualified  teachers.  But  whenever  the  collector  in  any  school 
district  shall  have  given  bonds  for  the  due  and  faithful  perform- 
ance of  the  duties  of  his  office  as  disbursing  agent,  as  required 
by  section  eighty  of  title  seven  of  this  act,  or  whenever  any 
school  district  shall  elect  a  treasurer  as  hereinafter  provided, 
the  said  supervisor  shall  pay  over  to  such  collector  or  treasurer 
all  moneys  in  his  hands  applicable  to  the  payment  of  teachers' 
wages  in  such  district,  and  the  said  collector  or  treasurer  shall 
disburse  such  moneys  so  received  by  him  upon  such  orders  as 
are  specified  herein  to  the  teachers  entitled  to  the  same. 

2.  To  disburse  the  library  moneys  upon,  and  only  upon  the 
written  orders  of  a  sole  trustee,  or  a  majority  of  the  trustees. 

3.  In  the  case  of  a  union  free  school  district,  to  pay  over  all 
the  school  money  apportioned  thereto,  whether  for  the  payment 
of  teachers'  wages,  or  as  library  moneys,  to  the  treasurer  of  such 
district,  upon  tlie  order  of  its  board  of  education. 

4.  To  keep  a  just  and  true  account  of  all  the  school  moneys 
received  and  disbursed  by  him  during  each  year,  and  to  lay  the 
same,  with  proper  vouchers,  before  the  board  of  town  auditors 
at  each  annual  meeting  thereof. 

5.  To  have  a  bound  blank  book,  the  cost  of  which  shall  be  a 
town  charge,  and  to  enter  therein  all  his  receipts  and  disburse- 
ments of  school  moneys,  specifying  from  whom  and  for  what 
purposes  they  were  received,  and  to  whom  and  for  what  pur- 
poses they  were  paid  out;  and  to  deliver  the  book  to  his  successor 
In  office. 

6.  Within  fifteen  days  after  the  termination  of  his  office,  to 
make  out  a  just  and  true  account  of  all  school  moneys  thereto- 
fore received  by  him  and  of  all  disbursements  thereof,  and  to 
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deliver  the  same  to  the  town  clerk,  to  be  filed  and  recorded, 
and  to  notify  his  Buccessor  in  office  of  such  rendition  and  filing. 

7.  So  soon  as  the  bond  to  the  county  treasurer,  required  by 
scetion  seventeen  of  title  two  of  this  act,  shall  have  been  given 
by  him  and  approved  by  the  treasurer,  to  deliver  to  his  prede- 
cessor the  treasurer's  certificate  of  these  facts,  to  procure  from 
the  town  clerk  a  copy  of  his  predecessor's  account,  and  to 
demand  and  receive  from  him  any  and  all  school  moneys  remain- 
ing in  his  hands. 

8.  Upon  receiving  such  a  certificate  from  his  successor,  and 
not  before,  to  pay  to  him  all  school  moneys  remaining  in  his 
hands,  and  to  forthwith  file  the  certificate  in  the  town  clerk's 
office. 

9.  By  his  name  of  office,  when  the  duty  is  not  elsewhere  im- 
posed by  law,  to  sue  for  and  recover  penalties  and  forfeitures 
imposed  for  violations  of  this  act,  and  for  any  default  or  omis- 
sion of  any  town  officer  or  school  district  board  or  officer  under 
tljis  act;  and  after  deducting  his  costs  and  expenses  to  report 
the  balances  to  the  school  commissioner. 

10.  To  act,  when  thereto  legally  required,  in  the  erection  or 
alteration  of  a  school  district,  as  in  the  sixth  title  of  this  act 
provided,  and  to  perform  any  other  duty  which  may  be  devolved 
upon  him  by  this  act,  or  any  other  act  relating  to  common 
schools. 

TITXiE  IV. 
Town  Clerks;  their  Duties  tTnder  this  Act. 

Section  1.  It  shall  be  the  duty  of  the  town  clerk  of  each  town: 

1.  Carefully  to  keep  all  books,  maps,  papers  and  records  of 
his  office  touching  common  schools,  and  forthwith  to  report  to 
the  supervisor  any  loss  or  injury  to  the  same. 

2.  To  receive  from  the  supervisors  the  certificates  of  appor- 
tionment of  school  moneys  to  the  town,  and  to  record  them  in 
a  book  to  be  kept  for  that  purpose. 

3.  Forthwith  to  notify  the  trustees  of  the  several  school  dis- 
tricts of  the  filing  of  each  such  certificate. 

4.  To  see  that  the  trustees  of  the  school  districts  make  and 
deposit  with  him  their  annual  reports  within  the  time  prescribed 
by  law,  and  to  deliver  them  to  the  school  commissioner  on 
demand;  and  to  furnish  the  school  commissioner  of  the  school 
commissioner  district  in  w^hich  his  town  is  situated  the  names 
and  post-office  addresses  of  the  school  district  officers  reported 
to  him  by  the  district  clerks. 
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5.  To  distribute  to  the  trustees  of  the  school  districts  all 
books,  blanks  and  circulars  which  shall  be  delivered  or  for- 
warded to  him  by  the  state  superintendent  or  school  commis- 
sioner for  that  purpose. 

6.  To  receive  from  the  supervisor,  and  record  in  a  book  kept 
for  that  purpose,  the  annual  account  of  the  receipts  and  dis- 
bursements of  school  moneys  required  to  be  submitted  to  the 
town  auditors,  together  with  the  action  of  the  town  auditors 
thereon,  and  to  send  a  copy  of  the  account  and  of  the  action 
thereon,  by  mail,  to  the  superintendent  of  public  instruction, 
whenever  required  by  him,  and  to  file  and  preserve  the  vouchers 
accompanying  the  account. 

7.  To  receive  and  to  record,  in  the  same  book,  the  supervisor-s 
final  account  of  the  school  moneys  received  and  disbursed  by 
him,  and  deliver  a  copy  thereof  to  such  supervisor's  successor 
in  oflBce. 

8.  To  receive  from  the  outgoing  supervisor,  and  file  and  record 
in  the  same  book,  the  county  treasurer's  certificate,  that  his 
successor's  bond  has  been  given  and  approved. 

9.  To  receive,  file  and  record  the  descriptions  of  the  school 
districts,  and  all  papers  and  proceedings  delivered  to  him  by 
the  school  commissioner  pursuant  to  the  provisions  of  this  act. 

10.  To  act,  when  thereto  legally  required,  in  the  erection  op 
alteration  of  a  school  district,  as  in  title  six  of  this  act  provided. 

11.  To  receive  and  preserve  the  books,  papers  and  records  of 
any  dissolved  school  district,  which  shall  be  ordered,  as  herein- 
after provided,  to  be  deposited  in  his  office. 

12.  To  perform  any  other  duty  which  may  be  devolved  upon 
him  by  this  act,  or  by  any  other  act  touching  common  schools. 

§  2.  The  necessary  expenses  and  disbursements  of  the  town 
clerk  in  the  performance  of  his  said  duties,  are  a  town  charge, 
and  shall  be  audited  and  paid  as  such. 

TITLE   V. 
School  Commissioners  ;  their  Election,  Powers  and  Duties. 

Section  1.  The  oflice  of  school  commissioner  is  continued,  and 
the  present  incumbents  shall  continue  in  oflBce  in  their  respect- 
ive districts,  for  the  residue  of  the  terms  for  which  they  were 
elected  or  appointed. 

§  2.  The  school  commissioner  districts  duly  and  legally  organ- 
ized, and  as  the  same  existed  January  first,  eighteen  hundred 
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and  ninety-four,  shall  continue  to  be  held  and  recognized  as  tJie 
school  commissioner  districts  of  the  state  until  the  same  shall 
be  altered  or  modified  by  the  legislature.  No  city  shall  be  in- 
cluded in,  or  form  a  part  of  any  school  commissioner  district 
In  any  school  commissioner  district  that  contains  more  than  one 
hundred  school  districts,  the  board  of  supervisors  may  divide 
such  commissioner  district,  within  the  county,  and  erect  there- 
from an  additional  school  commissioner  district;  and  when  such 
district  shall  have  been  formed  a  school  commissioner  for  such 
district  shall  be  elected  in  the  manner  provided  by  law  for  the 
election  of  school  commissioners. 
[This  section  supersedes  Co.  L.,  §  12,  sub.  9,  ante,  p.  598.] 

§  3.  A  school  commissioner  for  each  school  commissioner 
district  shall  be  elected  by  the  electors  thereof,  at  the  general 
election  in  the  year  eighteen  hundred  and  ninety-six,  and  tri 
ennially  thereafter.  Any  person  of  full  age,  a  citizen  of  the 
United  States,  a  resident  of  the  state,  and  of  the  county  in  which 
a  school  commissioner  district  is  situated,  shall  be  eligible  to 
the  oflSce  of  school  commissioner.  No  person  shall  be  deemed 
ineligible  to  such  office  by  reason  of  sex  who  has  the  other 
qualifications  as  herein  provided.  It  shall  be  the  duty  of  county 
clerks,  and  they  are  hereby  required,  as  soon  as  they  shall  have 
official  notice  of  the  election  or  appointment  of  a  school  com- 
missioner,  for  any  district  in  their  county,  to  forward  to  the 
superintendent  of  public  instruction  a  duplicate  certificate  of 
such  election  or  appointment,  attested  by  their  signature  and 
the  seal  of  the  county. 

[L.  1892,  ch.  214,  and  this  section  are  unconstitutional  so  far  as  they  par- 
port  to  allow  women  to  vote  for  school  commissioner.  Matter  of  Gage,  141 
N.  Y.  112.] 

§  4.  The  term  of  office  of  such  commissioner  shall  commence 
on  the  first  day  of  January  next  after  his  election,  and  shall 
be  for  three  years,  and  until  his  or  her  successor  qualifies. 
Every  person  elected  to  the  office,  or  appointed  to  fill  a  vacancy, 
must  take  the  oath  of  office  prescribed  by  the  constitution, 
before  the  county  clerk  or  before  any  officer  authorized  to  take, 
within  this  state,  the  acknowledgment  of  the  execution  of  a 
deed  of  real  property,  and  file  it  with  the  county  clerk;  and  if 
he  or  she  omit  so  to  do,  the  office  shall  be  deemed  vacant. 

§  5.  A  commissioner  may,  at  any  time,  vacate  his  or  her 
office  by  filing  his  or  her  resignation  with  the  county  clerk. 
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His  or  her  remoTal  from  the  county,  or  the  acceptance  of  the 
office  of  supervisor,  town  clerk  or  trustee  of  a  school  district, 
shall  vacate  his  or  her  office. 

§  6.  The  county  clerk,  so  soon  as  he  has  official  or  other  notice 
of  the  existence  of  a  vacancy  in  the  office  of  school  commissioner, 
shall  give  notice  thereof  to  the  county  judge,  or,  if  that  office 
be  vacant,  to  the  superintendent  of  public  instruction.  In  case 
of  a  vacancy  the  county  judge,  or,  if  there  be  no  county  judge, 
then  the  superintendent  shall  appoint  a  commissioner,  who  shall 
hold  his  office  until  the  firsf  of  January  succeeding  the  next 
general  election,  and  until  his  successor,  who  shall  be  chosen 
at  such  general  election,  shall  have  qualified.  A  person  elected 
to  fill  a  vacancy  shall  hold  the  office  only  for  the  unexpired  term. 

§  7.  Every  school  commissioner  shall  receive  an  annual  salary 
of  one  thousand  dollars,  payable  quarterly  out  of  the  free  school 
fund  appropriated  for  this  purpose. 

§  8.  Whenever  a  majority  of  the  supervisors  from  all  the 
towns  composing  a  school  commissioner  district  shall  adopt  a 
resolution  to  increase  the  salary  of  their  school  commissioner 
beyond  the  one  thousand  dollars  payable  to  him  from  the  free 
school  fund,  it  shall  be  the  duty  of  the  board  of  supervisors 
of  the  county  to  give  effect  to  such  resolution,  and  they  shall- 
assess  the  increase  stated  therein  upon  the  towns  composing 
such  commissioner  district,  ratably,  according  to  the  corrected 
valuations  of  the  real  and  personal  estate  of  such  towns. 

§  9.  The  board  of  supervisors  shall  annually  audit  and  allow 
to  each  commissioner  within  the  county  a  fixed  sum  of  at 
least  two  hundred  dollars  for  his  expenses,  and  shall  assess 
and  levy  that  amount  annually,  by  tax  upon  the  towns  com- 
posing his  district. 

§  10.  Whenever  the  superintendent  of  public  instruction  Is 
satisfied  that  a  school  commissioner  has  persistently  neglected 
to  perform  his  duties,  he  may  withhold  his  order  for  the  pay- 
ment of  the  whole  or  any  part  of  such  commissioner's  salary  as 
it  shall  become  due,  and  the  salary  so  withheld  shall  be  for- 
feited; but  the  superintendent  may  remit  the  forfeiture,  in 
whole  or  in  part,  upon  the  commissioner  disproving  or  excusing 
such  neglect. 

§  11.  A  commissioner,  upon  the  written  request  of  the  com- 
missioner of  an  adjoining  district,  may  perform  any  of  his 
duties  for  him,  and  upon  requirement  of  the  state  superintend- 
ent of  public  instruction  must  perform  the  same. 
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§  12.  No  school  commissioner  shall  be  directly  or  indirectly 
engaged  in  the  business  of  a  publisher  of  school  books,  maps 
or  charts,  or  of  a  bookseller,  or  in  the  manufacture  or  sale 
of  school  apparatus  or  furniture;  nor  shall  he  act  as  agent  for  an 
author,  publisher,  or  bookseller,  or  dealer  in  school  books,  maps 
or  charts,  or  manufacturer  of  or  dealer  in  any  school  furniture 
or  apparatus;  nor  directly  or  indirectly  receive  any  gift,  emolu- 
ment, reward  or  promise  of  reward,  for  his  influence  in  recom- 
mending or  procuring  the  use  of  any  book,  map  or  chart,  or 
school  apparatus,  or  furniture  of  any  kind  whatever,  in  any 
common  or  union  free  school,  or  the  purchase  of  any  books  for 
a  school  district  library.  Any  violation  of  this  provision,  or 
any  part  thereof,  shall  be  a  misdemeanor;  and  any  such  viola- 
tion shall  subject  such  commissioner  to  removal  from  his  office 
by  the  superintendent  of  public  instruction. 

§  13.  Every  commissioner  shall  have  power,  and  it  shall  be 
his  duty: 

1.  From  time  to  time  to  inquire  into  and  ascertain  whether 
the  boundaries  of  the  school  districts  within  his  district  are 
definitely  and  plainly  described  in  the  records  of  the  proper 
town  clerks;  and  in  case  the  record  of  the  boundaries  of  any 
school  district  shall  be  found  defective  or  indefinite,  or  if  tie 
same  shall  be  in  dispute,  then  to  cause  the  same  to  be  amended, 
or  an  amended  record  of  the  boundaries  to  be  made.  All 
necessary  expenses  incurred  in  establishing  such  amended 
records  shall  be  a  charge  upon  the  district  or  districts  affected, 
to  be  audited  and  allowed  by  the  trustee  or  trustees  thereof, 
upon  the  certificate  of  the  school  commissicmer. 

2.  To  visit  and  examine  all  the  schools  and  school  districts 
within  his  district  as  often  in  each  year  as  shall  be  practicable; 
to  inquire  into  all  matters  relating  to  the  management,  the 
course  of  study  and  mode  of  instruction,  and  the  text-books 
and  discipline  of  such  schools,  and  the  condition  of  the  school- 
houses,  sites,  out-buildings  and  appendages,  and  of  the  district 
generally;  to  examine  the  school  libraries;  to  advise  with  and 
counsel  the  trustees  and  other  officers  of  the  district  in  relation 
to  their  duties,  and  particularly  in  respect  to  the  construction, 
heating,  ventilation  and  lighting  of  school-houses,  and  the  im- 
proving and  adorning  of  the  school  grounds  connected  there- 
with; and  to  recommend  to  the  trustees  and  teachers  the  proper 
studies,  discipline  and  management  of  the  schools,  and  the 
oourse  of  instruction  to  be  pursued. 
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3.  Upon  such  examination,  to  direct  the  trustees  to  make 
any  alterations  or  repairs  on  the  school-house  or  outbuildings 
which  shall,  in  his  opinion,  be  necessary  for  the  health  or  com- 
fort of  the  pupils,  but  the  expense  of  making  such  alterations 
or  repairs  shall,  in  no  case,  exceed  the  sum  of  two  hundred 
dollars,  unless  an  additional  sum  shall  be  voted  by  the  district. 
He  may  also  direct  the  trustee  to  make  any  alterations  or 
repairs  to  school  furniture,  or  when  in  his  opinion  any  furniture 
is  unfit  for  use  and  not  worth  repairing,  or  when  sufficient  furni- 
ture is  not  provided,  he  may  direct  that  new  furniture  shall 
be  provided  as  he  may  deem  necessary,  provided  that  the  ex- 
pense of  such  alterations,  repairs  or  additions  to  furniture  shall 
not,  in  any  one  year  exceed  the  sum  of  one  hundred  dollars. 
He  may  also  direct  the  trustees  to  abate  any  nuisance  in  or 
upon  the  premises,  provided  the  same  can  be  done  at  an  expense 
not  exceeding  twenty-five  dollars. 

4.  By  an  order  under  his  hand,  reciting  the  reason  or  reasons, 
to  condemn  a  school-house,  if  he  deems  it  wholly  unfit  for  use 
and  not  worth  repairing,  and  to  deliver  the  order  to  the  trustees, 
or  one  of  them,  and  transmit  a  copy  to  the  superintendent  of 
public  instruction.  Such  order,  if  no  time  for  its  taking  effect 
be  stated  in  it,  shall  take  effect  immediately.  He  shall  also 
state  what  sum,  not  exceeding  eight  hundred  dollars,  will,  in 
his  opinion,  be  necessary  to  erect  a  school-house  capable  of 
accommodating  the  children  of  the  district.  Immediately  upon 
the  receipt  of  said  order,  the  trustee  or  trustees  of  such  district 
shall  call  a  special  meeting  of  the  inhabitants  of  said  district, 
for  the  purpose  of  considering  the  question  of  building  a  school- 
house  therein.  Such  meeting  shall  have  power  to  determine 
the  size  of  said  schoolhouse,  the  material  to  be  used  in  its 
erection,  and  to  vote  a  tax  to  build  the  same;  but  such  meeting 
shall  have  no  power  to  reduce  the  estimate  made  by  the  com- 
missioner aforesaid  by  more  than  twenty-five  per  centum  of 
such  estimate.  And  where  no  tax  for  building  such  house  shall 
have  been  voted  by  such  district  within  thirty  days  from  the 
time  of  holding  the  first  meeting  to  consider  the  question,  then 
it  shall  be  the  duty  of  the  trustee  or  trustees  of  such  district 
to  contract  for  the  building  of  a  schoolhouse  capable  of  accom- 
modating the  children  of  the  district,  and  to  levy  a  tax  to  pay 
for  the  sa^e,  which  tax  shall  not  exceed  the  sum  estimated 
as  necessary  by  the  commissioner  aforesaid,  and  which  shall  not 
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be  less  than  such  estimated  sum  by  more  than  twenty-five  per 
centum  thereof.  But  such  estimated  sum  may  be  increased 
by  a  vote  of  the  inhabitants  at  any  school  meeting,  subsequently 
called  and  held  according  to  law. 

5.  To  examine,  under  such  rules  and  regulations  as  have  been 
or  may  be  prescribed  by  the  superintendent  of  public  instruc- 
tion persons  proposing  to  teach  common  schools  within  his  dis- 
trict, and  not  possessing  the  superintendent's  certificate  of 
qualification  or  a  diploma  of  a  state  normal  school,  and  to  in- 
quire into  their  moral  fitness  and  capacity,  and,  if  he  find  them 
qualified,  to  gr^nt  them  certificates  of  qualification,  in  the 
forms  which  are  or  may  be  prescribed  by  the  superintendent 
No  certificate  shall  be  granted  to  any  person  to  teach  in  the 
public  schools  of  this  state,  who  has  not  passed  a  satisfactory 
examination  in  physiology  and  hygiene,  with  special  reference 
to  the  effects  of  alcoholic  drinks,  stimulants  and  narcotics  upon 
the  human  system.  No  certificate  shall  be  granted  to  any 
person  under  the  age  of  sixteen  years. 

6.  To  examine  any  charge  affecting  the  moral  character  of 
any  teacher  within  his  district,  first  giving  such  teacher  reason- 
able notice  of  the  charge,  and  an  opportunity  to  defend  him- 
self therefrom;  and  if  he  find  the  charge  sustained,  to  annul 
the  teacher's  certificate,  by  whomsoever  granted,  and  to  declare 
him  unfit  to  teach;  and  if  the  teacher  holds  a  certificate  of  the 
superintendent,  or  a  diploma  of  a  state  normal  'school,  to  notify 
the  superintendent  forthwith  of  such  annulment  and  declaration. 

7.  And,  generally,  to  use  his  utmost  influence  and  most 
strenuous  exertions  to  promote  sound  education,  elevate  the 
character  and  qualifications  of  teachers,  improve  the  means  of 
instruction  and  advance  the  interests  of  the  schools  under  his 
supervision. 

§  14.  Every  school  commissioner  shall  have  power  to  take 
affidavits  and  administer  oaths  in  all  matters  pertaining  to 
common  schools,  but  without  charge  or  fee;  and,  under  the 
direction  of  the  superintendent  of  public  instruction,  to  take 
and  report  to  him  the  testimony  in  any  case  of  appeal.  When  so 
directed  by  the  superintendent,  said  commissioner  shall  have 
power  to  issue  subpoenas  to  compel  the  attendance  of  witnesses. 
Service  of  said  subpoenas  shall  be  made  a  reasonable  time  be- 
for  the  time  therein  named  for  the  hearing,  by  exhibiting  the 
same  to  the  person  so  served,  with  the  signature  of  the  com- 
missioner attached,  and  by  leaving  with  such  person  a  copy 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1523 

L.  1894,  ch.  556.  TiUe  6,  §  1, 

thereof.  The  person  so  served  shall  be  entitled  to  receive  from 
the  person  or  officer  at  whose  instance  he  is  subpoenaed,  at  the 
time  of  service,  the  same  fees  as  are  provided  by  law  for  wit- 
nesses in  courts  of  record.  Disobedit^nce  of  such  subpoena  shall 
subject  the  delinquent  to  a  penalty  of  twenty-five  dollars,  which 
shall,  unless  sufficient  excuse  is  shown,  upon  the  certificate  of 
the  commissioner  showing  such  facts,  be  imposed  by  the  county 
judge  of  the  county  in  which  such  commissioner  resides,  and 
shall  be  paid  forthwith  to  the  county  treasurer  for  the  benefit 
of  the  poor  of  the  county,  or,  in  case  such  penalty  shall  not  be 
paid,  such  delinquent  shall  stand  committed  to  the  county  jail 
of  the  county  for  the  period  of  twenty-five  days,  unless  sooner 
paid. 

[Disobediemce  of  subpoena  also  punishable  as  contempt,  Civ.  Ckxle, 
S§  854-9.] 

§  15.  The  commissioners  shall  be  subject  to  such  rules  and 
regulations  as  the  superintendent  of  public  instruction  shall, 
from  time  to  time,  prescribe,  and  appeals  from  their  acts  and 
decisions  may  be  made  to  him,  as  hereinafter  provided.  They 
shall,  whenever  required  by  the  superintendent,  report  to  him 
as  to  any  particular  matter  or  act,  and  shall  severally  make  to 
him  annually,  to  the  first  day  of  August  in  each  year,  a  report 
in  such  form  and  containing  all  such  particulars  as  he  shall 
prescribe  and  call  for;  and,  for  that  purpose,  shall  procure  the 
reports  of  the  trustees  of  the  school  districts  from  the  town 
clerks'  offices,  and,  after  abstracting  the  necessary  contents 
thereof,  shall  arrange  and  indorse  them  properly  and  deposit 
them,  With  a  copy  of  his  own  abstract  thereof,  in  the  office  of 
the  county  clerk,  and  the  clerk  shall  safely  keep  them. 

§  16.  It  shall  be  the  duty  of  all  trustees  and  boards  of  educa- 
tion for  school  districts  under  the  supervision  of  school  com- 
missioners, to  grant  the  use  of  any  school  building  under  their 
charge  for  all  examinations  appointed  by  the  superintendent  of 
public  instruction,  upon  the  written  request  of  the  commis- 
sioner having  jurisdiction  over  the  same. 

TITLE  VX 

School  Districts:   Formation,  Alteration  and  Dissolution  Thereof. 

Section  1.  It  shall  be  the  duty  of  each  school  commissioner,  in 
respect  to  the  territory  within  his  district: 

1.  To  divide  it,  so  far  as  practicable,  into  a  convenient  num- 
ber of  school  districts,  and  alter  the  same  as  herein  provided. 
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2.  In  coujunction  with  the  commissioner  or  commissionere  of 
an  adjoining  school  commissioner  district  or  districts,  to  set  off 
joint  districts,  composed  of  adjoining  parts  of  their  respective 
districts  and  separately  to  institute  proceedings  to  alter  the 
same  in  respect  to  the  territory  within  his  own  district.  [Thus 
am.  by  L.  1895,  ch.  223,  taking  effect  April  3,  1895.] 

3.  To  describe  and  number  the  school  districts,  and  joint  dis- 
tricts, and  to  deliver,  in  writing,  to  the  town  clerk,  the  descrip- 
tion and  number  of  each  district  lying  in  whole  or  in  part  in  his 
town,  together  with  all  notices,  consents  and  proceedings  relat- 
ing to  the  formation  or  alteration  thereof,  immediately  after 
such  formation  or  alteration.  Every  joint  district  shall  bear  the 
same  number  in  every  school  commissioner  district  of  whose 
territory  it  is  in  part  composed, 

§  2.  With  the  written  consent  of  the  trustees  of  all  the  dis- 
tricts to  be  affected  thereby,  he  may,  by  order,  alter  any  school 
district  within  his  jurisdiction,  and  fix,  by  said  order,  a  day 
when  the  alteration  shall  take  effect. 

§  3.  If  the  trustees  of  any  such  district  refuse  to  consent,  he 
may  make  and  file  with  the  town  clerk  his  order  making  the 
alteration,  but  reciting  the  refusal,  and  directing  that  the  order 
shall  not  take  effect,  as  to  the  dissenting  district  or  districts, 
until  a  day  therein  to  be  named,  and  not  less  than  three  months 
after  the  date  of  such  order. 

§  4.  Within  ten  days  after  making  and  filing  such  order,  he 
shall  give  at  least  a  week's  notice  in  writing  to  one  or  more  of 
the  assenting  and  dissenting  trustees  of  any  district  or  districts, 
to  be  affected  by  the  proposed  alterations,  that  at  a  specified 
time,  and  at  a  named  place  within  the  town  in  which  either  of 
the  districts  to  be  affected  lies,  he  will  hear  objections  to  the 
alteration.  The  trustees  of  any  district  to  be  affected  by  such 
order  may  request  the  supervisor  and  town  clerk  of  the  town 
or  towns  within  which  such  district  or  districts  shall  wholly  or 
partly  lie,  to  be  associated  with  the  commissioner.  At  the  time 
and  place  mentioned  in  the  notice,  the  commissioner  or  com- 
missioners, with  the  supervisors  and  town  clerks,  if  they  shall 
attend  and  act,  shall  hear  and  decide  the  matter  and  the  de- 
cision shall  be  final  unless  duly  appealed  from.  Such  decision 
must  either  confirm  or  vacate  the  order  of  the  commissioner, 
and  must  be  filed  with  and  recorded  by  the  town  clerk  of  the 
town  or  towns  in  which  the  district  or  districts  to  be  affected 
lie,  and  a  tie  vote  shall  be  regarded  a  decision  for  the  purposes 
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of  an  appeal  on  the  merits.  [Thus  am.  ly  L.  1895,  ch.  223, 
taking  effect  April  3,  1895.] 

§  5.  The  supervisor  and  town  clerk  shall  be  entitled  each,  to 
one  dollar  and  fifty  cents  a  day,  for  each  day's  service  in  any 
such  matter,  to  be  levied  and  paid  as  a  charge  upon  their  town. 

§  6.  Any  school  commissioner  may  also,  with  the  written  con- 
sent of  the  trustees  of  all  the  districts  to  be  affected  thereby, 
dissolve  one  or  more  school  districts  adjoining  any  union  free 
school  district  other  than  one  whose  limits  correspond  with  any 
city  or  incorporated  village,  and  annex  the  territory  of  such  dis- 
tricts so  dissolved  to  such  union  free  school  district  He  may 
alter  the  boundaries  of  any  union  free  school  district  whose 
limits  do  not  correspond  with  those  of  any  city  or  incorporated 
village,  in  like  manner  as  alterations  of  common  school  districts 
may  be  made  as  herein  provided;  but  no  school  district  shall  be 
altered  or  divided,  which  has  any  bonded  indebtedness 
outstanding. 

§  7.  Whenever  it  may  become  necessary  or  convenient  to  form 
a  school  district  out  of  parcels  of  two  or  more  school  commis- 
sioners districts,  the  commissioners  of  such  districts,  or  a 
majority  of  them,  may  form  such  district;  and  the  commis- 
sioners within  whose  districts  any  such  school  district  lies,  or  a 
majority  of  them,  may  alter  or  dissolve  it. 

§  8.  If  a  school  commissioner,  by  notice  in  writing,%  shall  re- 
quire the  attendance  of  the  other  commissioner  or  commis- 
sioners, at  a  joint  meeting  for  the  purpose  of  altering  or  dis- 
solving such  a  joint  district,  and  a  majority  of  all  the  commis- 
sioners shall  refuse  or  neglect  to  attend,  the  commissioner  or 
commissioners  attending,  or  any  one  of  them,  may  call  a  special 
meeting  of  such  school  district  for  the  purpose  of  deciding 
whether  such  district  shall  be  dissolved;  and  its  decision  of  that 
question  shall  be  as  valid  as  though  made  by  the  commissioners. 

§  9.  When  two  or  more  districts  shall  be  consolidated  into 
one,  the  new  district  shall  succeed  to  all  the  rights  of  property 
possessed  by  the  annulled  districts. 

§  10.  When  a  district  is  parted  into  portions,  which  are 
annexed  to  other  districts,  its  property  shall  be  sold  by  the 
supervisor  of  the  town,  within  which  its  school-house  is  situate, 
at  public  auction,  after  at  least  five  days'  notice,  by  notice  posted 
in  three  or  more  public  places  of  the  town  in  which  the  school- 
house  is  situated,  one  of  which  shall  be  posted  in  the  district 
so  dissolved.    The  supervisor,  after  deducting  the  expenses  of 
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the  sale,  shall  apply  its  proceeds  to  the  payment  of  the  debts  of 
the  district,  and  apportion  the  residue,  if  any,  -among  the  owners 
or  possessors  of  taxable  property  in  the  district,  in  the  ratio  of 
their  several  assessments  on  the  last  corrected  assessment-roll 
or  rolls  of  the  town  or  towns,  and  pay  it  over  accordingly. 

Ji  IL  The  supervisor  of  the  town  within  which  the  school- 
house  of  the  dissolved  district  was  situate  may  demand,  sue  for, 
and  collect,  in  his  name  of  office,  any  money  of  the  district  out- 
standing in  the  hands  of  any  of  its  former  officers,  or  any  other 
person;  and,  after  deducting  his  costs  and  expenses,  shall  report 
the  balance  to  the  school  commissioner  who  shall  apportion  the 
same  equitably  among  the  districts  to  which  the  parts  of  the 
dissolved  districts  were  annexed,  to  be  by  them  applied  aft 
their  district  meetings  shall  determine. 

§  12.  Though  a  district  be  dissolved,  it  shall  continue  to  exist 
in  law  for  the  purpose  of  providing  for  and  paying  all  its  just 
debts;  and  to  that  end  the  trustees  and  other  officers  shall  con- 
tinue in  office,  and  the  inhabitants  may  hold  special  meetings, 
elect  officers  to  supply  vacancies,  an'd  vote  taxes;  and  all  other 
acts  necessary  to  raise  money  and  pay  such  debts  shall  be  done 
by  the  inhabitants  and  officers  of  the  district. 

§'  13.  The  commissioner,  or  a  majority  of  the  commissioners 
in  whose  district  or  districts  a  dissolved  school  district  was 
situated,  shall  by  his  or  their  order  in  writing,  delivered  to  the 
clerk  of  the  district,  or  to  any  person  In  whose  possession  the 
books,  papers  and  records  of  the  district,  or  any  of  them,  may  be, 
direct  such  clerk  or  other  person  to  deposit  the  same  in  the 
clerk's  office  in  a  town  in  the  order  named.  Such  clerk  or  other 
person,  by  neglect  or  refusal  to  obey  the  order,  shall  forfeit  fifty 
dollars,  to  be  applied  to  the  benefit  of  the  common  schools  of 
said  town.  The  commissioner  or  commissioners  shall  file  a 
duplicate  of  the  order  with  such  clerk. 

TITLE  Vn. 

Keetingrs  in  Common  School  Districts;  the  Election  of  School  District 

Officers  and  their  Powers  and  Duties. 

ARTICLE  1. 
Of  common  school  district  meetings^  who  are  voters^  cmd  their 

powers. 
Section  1.  Whenever  any  school  listrict*  shall  be  formed,  the 
commissioner  or  any  one  or  more  of  the  commissioners,  within 
whose  district  or  districts  it  may  be,  shall  prepare  a  notice 

*  So  in  the  origfnal. 
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describing  such  district,  and  appointing  a  time  and  place  for  the 
first  district  meeting,  and  deliver  such  notice  to  a  taxable  inhab- 
itant of  the  district 

§  2.  It  shall  be  the  duty  of  such  inhabitant  to  notify  every 
other  inhabitant  of  the  district  qualified  to  vote  at  the  meeting^ 
by  reading  the  notice  in  his  hearing,  or  in  case  of  his  absence 
from  home,  by  leaving  a  copy  thereof,  or  so  much  thereof  as 
relates  to  the  time,  place  and  object  of  the  meeting,  at  the  place 
of  his  abode,  at  least,  six  days  before  the  time  of  the  meeting. 

§  3.  In  case  such  meeting  shall  not  be  held,  and  in  the  opinion 
of  the  commissioner  it  shall  be  necessary  to  hold  such  meeting, 
before  the  time  herein  fixed  for  the  first  annual  meeting,  he 
shall  deliver  another  such  notice  to  a  taxable  Inhabitant  of  the 
district,  who  shall  serve  it  as  hereinbefore  provided. 

§  4.  When  the  clerk  and  all  the  trustees  of  a  school  district 
shall  have  removed  from  the  district,  or  their  office  shall  be 
vacant,  so  that  a  special  meeting  can  not  be  called,  as  herein- 
after provided,  the  commissioner  may  in  like  manner  give  notice 
of,  and  call  a  special  district  meeting. 

§  5.  Every  taxable  inhabitant,  to  whom  a  notice  of  any  district 
meeting  shall  be  delivered  for  service,  pursuant  to  any  pro- 
visions of  this  article,  who  shall  refuse  or  neglect  to  serve  the 
same,  as  hereinbefore  prescribed,  shall  forfeit  five  dollars  <ar 
the  benefit  of  the  district. 

§  6.  A  special  district  meeting  shall  be  held  whenever  called 
by  the  trustees.  The  notice  thereof  shall  state  the  purposes 
for  which  it  is  called,  and  no  business  shall  be  transacted  at 
such  special  meeting,  except  that  which  is  specified  in  the  notice; 
and  the  district  clerk,  or,  if  the  office  be  vacant,  or  he  be  sick 
or  absent,  or  shall  refuse  to  act,  a  trustee  or  some  taxable 
inhabitant,  by  order  of  the  trustees,  shall  serve  the  notice  upon 
each  inhabitant  of  the  district  qualified  to  vote  at  district 
meetings,  at  least  five  days  before  the  day  of  the  meeting,  in  the 
manner  prescribed  in  the  second  section  of  this  title.  But  the 
inhabitants  of  any  district  may,  at  any  annual  meeting,  adopt  a 
resolution  prescribing  some  other  mode  of  giving  notice  of 
special  meetings,  which  resolution  and  the  mode  prescribed 
thereby  shall  continue  in  force  until  rescinded  or  modified  at 
some  subsequent  annual  meeting. 

§  7.  The  proceedings  of  no  district  meeting,  annual  or  special, 
shall  be  held  Illegal  for  want  of  a  due  notice  to  all  the  persoM 
qualified  to  vote  thereat,  unless  it  shall  appear  that  the  ornkmion 
to  give  snoK  notice  wa9  willful  and  f randulent 
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§  8.  The  aunual  meeting  of  each  school  district  shall  be  held 
on  the  first  Tuesday  of  August  in  each  year,  and,  unless  the 
hour  and  place  thereof  shall  have  been  fixed  by  a  vote  of  a  pre- 
vious district  meeting,  the  same  shall  be  held  in  the  school-house 
at  seven-thirty  o'clock  in  the  evening.  If  a  district  possesses 
more  than  one  school-house,  it  shall  be  held  in  the  one  usually 
employed  for  that  purpose,  unless  the  trustees  designate 
another.  If  the  •  district  possesses  no  s'chool-house,  or  if  the 
school-house  shall  be  no  longer  accessible,  then  the  annual  meet- 
ing shall  be  held  at  such  place  as. the  trustees,  or,  if  there  be  uo 
trustee,  the  clerk,  shall  designate  in  the  notice. 

§  9.  Whenever  the  time  for  holding  the  annual  meeting  in 
school  districts  shall  pass  without  such  meeting  being  held  in 
any  district,  a  special  meeting  shall  thereafter  be  called  by  the 
trustees  or  by  the  clerk  of  such  district  for  the  purpose  of  tran- 
sacting the  business  of  the  annual  meeting;  and  if  no  such  meet- 
ing be  called  by  the  trustees  or  the  clerk  within  twenty  days 
after  such  time  shall  have  passed,  the  school  commissioner  of 
the  commissioner  district  in  which  said  school  district  is 
situated,  or  the  superintendent  of  public  instruction  may  order 
any  inhabitant  of  such  district  to  give  notice  of  such  meeting  in 
the  manner  provided  in  the  second  section  of  this  title,  and  the 
officers  of  the  district  shall  make  to  such  meeting  the  reports 
required  to  be  made  at  the  annual  meeting,  subject  to  the  same 
penalty  in  the  case  of  neglect;  and  the  officers  elected  at  such 
meeting  shall  hold  their  respective  offices  only  until  the  next 
annual  meeting  and  until  their  successors  are  elected  and  shall 
have  qualified  as  in  this  act  provided. 

§  10.  Whenever  any  district  meeting  shall  be  duly  called,  it 
shall  be  the  duty  of  the  inhabitants  qualified  to  vote  thereat,  to 
assemble  at  the  time  and  place  fixed  for  the  meeting. 

§  11.  Every  person  of  full  age  residing  in  any  school  district 
and  who  has  resided  therein  for  a  period  of  thirty  days  next  pre- 
ceding any  annual  or  special  meeting  held  therein,  and  a  citizen 
of  the  United  States,  who  owns  or  hires,  or  is  in  the  possession, 
under  a  contract  of  purchase,  of  real  property  in  such  school 
district  liable  to  taxation  for  school  purposes;  and  every  such 
resident  of  such  district,  who  is  a  citizen  of  the  United  States,  of 
twenty-one  years  of  age,  and  is  a  parent  of  a  child  or  children 
of  school  age,  some  one  or  more  of  whom  shall  have  attended 
the  district  school  in  said  district  for  a  period  of  at  least  eight 
weeks  within  one  year  preceding  such  school  meeting;    and 
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every  such  person  not  being  the  parent,  who  shall  have  per- 
manently residing  with  him  or  her  a  child  or  children  of  school 
age,  some  one  or  more  of  whom  shall  have  attended  the  district 
school  in  said  district  for  a  period  of  at  least  eight  weeks  within 
one  year  preceding  such  school  meeting;  and  every  such  resi- 
dent and  citizen  as  aforesaid,  who  owns  any  personal  property, 
assessed  on  the  last  preceding  assessment-roll  of  the  town, 
exceeding  fifty  dollars  in  value,  exclusive  of  such  as  is  exempt 
from  execution,  and  no  other  shall  be  entitled  to  vote  at  any 
school  meeting  held  in  such  district,  for  all  school  district 
officers  and  upon  all  matters  which  may  be  brought  before  .said 
meeting.  No  person  shall  be  deemed  to  be  ineligible  to  vote  at 
any  such  school  district  meeting,  by  reason  of  sex,  who  has  one 
or  more  of  the  other  qualifications  required  by  this  section. 

[Women  may  constitutionally  vote  for  school  district  officers,  but  not  for 
school  commissioner,  Matter  of  Gage,  141  N.  Y.  112.] 

§  12.  If  any  person  offering  to  vote  at  any  school  district 
meeting  shall  be  challenged  as  unqualified,  by  any  legal  voter 
in  such  district,  the  chairman  presiding  at  such  meeting  shall 
require  the  person  so  offering,  to  make  the  following  declara- 
tion: "  I  do  declare  and  aflflrm  that  I  am,  and  have  been,  for  the 
thirty  days  last  past,  an  actual  resident  of  this  school  district 
and  that  I  am  qualified  to  vote  at  this  meeting.''  And  every 
person  making  such  declaration  shall  be  permitted  to  vote  on 
all  questions  proposed  at  such  meeting;  but  if  any  person  shall 
refuse  to  make  such  declaration,  his  or  her  vote  shall  be  rejected. 

§  13.  Any  person  who  shall  willfully  make  a  false  declaration 
of  his  or  her  right  to  vote  at  any  such  school  meeting,  after  his 
or  her  right  to  vote  thereat  has  been  challenged,  shall  be 
deemed  guilty  of  a  misdemeanor.  And  any  person  not  qualified 
to  vote  at  any  such  meeting,  who  shall  vote  thereat,  shall  thereby 
forfeit  five  dollars,  to  be  sued  for  by  the  supervisor  for  the 
benefit  of  the  common  schools  of  the  town. 

§  14.  The  inhabitants  entitled  to  vote,  when  duly  assembled 
in  any  district  meeting,  shall  have  power,  by  a  majority  of  the 
votes  of  those  present: 

1.  To  appoint  a  chairman  for  the  time  being. 

2.  If  the  district  clerk  be  absent  to  appoint  a  clerk  for  the 
time. 

3.  To  adjourn  from  time  to  time  as  occasion  may  require. 
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4.  To  elect  one  or  three  trustees  as  hereinafter  provided,  a 
district  clerk  and  a  district  collector,  and  in  any  district  which 
shall  so  determine,  as  hereinafter  provided,  to  elect  a  treasurer, 
at  their  first  meeting,  and  so  often  as  such  offices  or  any  of 
them  become  vacated,  except  as  hereinafter  provided.  All  dis- 
trict officers  shall  be  elected  by  ballot.  At  elections  of  district 
officers,  the  trustees  shall  provide  a  suitable  ballot-box.  Two 
inspectors  of  election  shall  be  appointed  in  such  manner  as  the 
meeting  shall  determine,  who  shall  receive  the  votes  cast,  and 
canvass  the  same,  and  announce  the  result  of  the  ballot  to  the 
chairman.  A  poll-list  containing  the  name  of  every  person 
whose  vote  shall  be  received  shall  be  kept  by  the  district  clerk, 
or  the  clerk  for  the  tijne  of  the  meeting.  The  ballots  shall  be 
written  or  printed,  or  partly  written  and  partly  printed,  con- 
taining the  name  of  the  person  voted  for  and  designating  the 
office  for  which  each  is  voted  for.  The  chairman  shall  declare 
to  the  meeting  the  result  of  each  ballot,  as  announced  to  him  by 
the  inspectors,  and  the  persons  having  the  majority  of  votes, 
respectively,  for  the  several  offices,  shall  be  elected. 

5.  At  the  first  meeting,  or  at  any  subsequent  annual  meeting, 
or  at  any  special  meeting  duly  called  for  that  purpose,  the  quali- 
fied voters  of  any  school  district  are  authorized  to  adopt  by  a 
vote  of  a  majority  of  such  voters  present  and  voting,  to  be  ascer- 
tained by  taking  and  recording  the  ayes  and  noes,  a  resolution 
to  elect  a  treasurer  of  said  district,  who  shall  be  the  <?ustodian 
of  all  moneys  belonging  to  said  district,  and  the  disbursing 
officer  of  such  moneys.  If  such  resolution  shall  be  adopted, 
such  voters  shall  thereupon  elect  by  ballot  a  treasurer  for  said 
district.  No  person  shall  be  eligible  to  the  office  of  treasurer 
unless  he  is  a  qualified  voter  in,  and  a  taxable  inhabitant  of 
said  district.  Any  person  elected  treasurer  at  any  meeting 
other  than  an  annual  meeting,  shall  hold  office  until  the  next 
annual  meeting  after  such  election,  and  until  his  successor  shall 
be  elected  or  appointed,  and  thereafter  a  treasurer  shall  be 
elected  at  each  annual  meeting  for  the  term  of  one  year. 

6.  To  fix  the  amount  in  which  the  collector  and  treasurer  shall 
give  bonds  for  the  due  and  faithful  performance  of  the  duties 
of  their  offices. 

7.  To  designate  a  site  for  a  school-house,  or,  with  the  consent 
of  the  commissioner  or  commissioners  within  whose  district  or 
districts  the  school-house  lies,  to  designate  sites  for  two  or 
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more  school-houses  for  the  district.  Such  designation  of  a  site 
or  sites  for  a  school-house  can  be  made  only  at  a  special  meeting 
of  the  district,  duly  called  for  such  purpose  by  a  written  reso- 
lution in  which  the  proposed  site  shall  be  described  "by  metes 
and  bounds,  and  which  resolution  must  receive  the  assent  of  a 
majority  of  the  qualified  voters  present  and  voting,  to  be  ascer- 
tained by  taking  and  recording  the  ayes  and  noes. 

8.  To  vote  a  tax  upon  the  taxable  property  of  the  district  to 
purchase,  lease  and  improve  such  site  or  sites  or  an  addition  to 
Quch  site  or  sites;  to  hire  or  purchase  rooms  or  buildings  for 
school-rooms  or  school-houses,  or  to  build  school-houses;  and  to 
keep  in  repair  and  furnish  the  same  with  necessary  fuel,  furni- 
ture and  appendages. 

9.  To  vote  a  tax,  not  exceeding  twenty-five  dollars  in  any  one 
year,  for  the  purchase  of  maps,  globes,  blackboards-  and  other 
school  apparatus,  and  for  the  purchase  of  text-books  and  other 
school  necessaries  for  the  use  of  poor  scholars  of  the  district. 

10.  To  vote  a  tax  for  the  establishment  of  a  school  library  and 
the  maintenance  thereof,  or  for  the  support  of  any  school 
library  already  owned  by  i^aid  district,  and  for  the  purchase  of 
books  therefor,  and  such  sum  as  they  may  deem  necessary  for 
the  purchase  of  a  book-case. 

11.  To  vote  a  tax  to  supply  a  deficiency  in  any  former  tax 
arising  from  such  tax,  being  in  whole  or  in  part,  uncollectible. 

12.  To  authorize  the  trustees  to  cause  the  school-house  or 
school-houses,  and  their  furniture,  appendages  and  school  appa- 
ratus to  be  insured  by  any  insurance  company  created  by  or 
under  the  laws  of  this  state. 

13.  To  alter,  repeal  and  modify  their  proceedings,  from  time 
to  time,  as  occasion  may  require. 

14.  To  vote  a  tax  for  the  purchase  of  a  book  for  the  purpose  of 
recording  their  proceedings. 

15.  To  vote  a  tax  to  replace  moneys  of  the  district,  lost  or 
embezzled  by  district  oflftcers;  and  to  pay  the  reasonable  ex- 
penses incurred  by  district  oflScers  in  defending  suits  or  appeals 
brought  against  them  for  their  official  acts,  or  in  i>roeecuting 
suits  01  appeals  by  direction  of  the  district  against  other 
parties. 

16.  To  vote  a  tax  to  pay  whatever  deficiency  there  may  be  in 
teachers'  wages  after  the  public  money  apportioned  to  the  dis- 
trict shall  have  been  applied  thereto;  but  if  the  inhabitants  shall 
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neglect  or  refuse  to  vote  a  tax  for  this  purpose,  or  if  thej  shall 
vote  a  tax  which  shall  prove  insufficient  to  cover  such  deficiency, 
then  the  trustees  are  authorized,  and  it  is  hereby  made  their 
duty,  to  raise,  by  direct  tax,  any  reasonable  sum  that  may  be 
necessary  to  pay  the  balance  of  teachers'  wages  remaining  un- 
paid, the  same  as  if  such  tax  had  been  authorized  by  a  vote  of 
the  inhabitants. 

17.  To  vote  a  tax  to  pay  and  satisfy  of  record  any  judgment 
or  judgments  of  a  competent  court  which  may  have  been  or 
shall  hereafter  be  obtained  in  an  action  against  the  trustees  of 
the  district  for  unpaid  teachers'  wages  against  the  trustees 
of  the  district,  where ^ the  time  to  appeal  from  said  judgment  or 
judgments  shall  have  lapsed,  or  there  shall  be  no  intent  to 
appeal  on  the  part  of  such  district,  or  the  said  judgment  or 
judgments  is  or  are  or  shall  be  of  the  court  of  last  resort; 
but  if  the  inhabitants  shall  neglect  or  refuse  to  vote  a  tax  for 
this  purpose,  or,  if  they  vote  a  tax  which  shall  prove  insufficient 
to  fully  satisfy  said  judgment  or  judgments,  then  the  trustees 
are  authorized  and  it  is  hereby  made  their  duty  to  raise  by 
district  tax  the  amount  of  said  judgment  or  judgments,  or  the 
deficiency  which  may  exist  in  any  tax  voted  by  said  inhabitants 
to  pay  said  judgment  or  judgments,  the  same  as  if  such  tax 
had  been  authorized  by  a  vote  of  the  inhabitants,  and  the 
trustees  are  hereby  authorized,  and  it  is  hereby  made  their 
duty  forthwith,  after  the  expiration  of  thirty  days  from  notice 
of  any  judgment  or  judgments  having  been  entered  against  the 
district  or  the  trustees  thereof  for  unpaid  teachers'  wages,  to 
call  a  meeting  of  the  inhabitants  of  said  district,  who  shall  have 
power,  as  aforesaid,  to  vote  a  tax  to  pay  said  judgment  or  judg- 
ments; and  in  case  they  refuse  or  neglect  to  do  so,  the  trustees 
are  authorized,  and  it  is*  hereby  made  their  duty,  unless  said 
judgment  or  judgments  are  appealed  from,  to  raise  by  district 
tax  the  amount  of  said  judgment  or  judgments  as  hereinbefore 
provided. 

18.  In  all  propositions  arising  at  said  district  meetings,  in- 
volving the  expenditure  of  money,  or  authorizing  the  levy  of  a 
tax  or  taxes,  the  vote  thereon  shall  be  by  ballot,  or  ascertained 
by  taking  and  recording  the  ayes  and  noes  of  such  qualified 
voters  attending  and  voting  at  such  district  meetings. 

§  15.  In  school  districts  in  which  the  number  of  children  of 
school  age  exceeds  three  hundred,  as  shown  by  the  last  annual 
report  ot  the  trustees  to  the  school  commissioner,  the  qualified 
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voters  of  any  such  district,  at  any  annual  meeting  thereof, 
may  by  the  vote  of  a  majority  of  those  present  and  voting,  to 
be  ascertained  by  taking  and  recording  the  ayes  and  noes, 
determine  that  the  election  of  officers  of  said  district  shall  be 
held  on  the  Wednesday  next  following  the  day  designated  by 
law  for  holding  the  annual  meeting  of  said  district  Until  such 
determination  shall  be  changed,  such  election  shall  be  held  on 
the  Wednesday  next  following  the  day  on  which  such  annual 
meeting  of  such  district  shall  be  held  in  each  year,  between 
the  hpurs  of  twelve  o^clock  noon  and  four  o'clock  in  the  after- 
noon, at  the  principal  school-house  in  such  district,  or  such 
other  suitable  place  as  the  trustees  may  designate.  When  the 
place  of  holding  such  election  is  other  than  at  the  principal 
school-house,  the  trustees  shall  give  notice  thereof  by  the  pub- 
lication of  such  notice,  at  least,  one  week  before  the  time  of 
holding  such  election,  in  some  newspaper  published  in  the 
district,  or  by  posting  the  same  in  five  conspicuous  places  in 
the  district.  The  trustees  may,  by  resolution,  extend  the  time 
of  holding  the  election  from  four  o^clock  until  sunset  The 
trustees  shall  act  as  inspectors  of  election,  and  if  a  majority 
of  the  trustees  shall  not  be  present  at  the  time  for  opening  the 
polls,  those  of  them  in  attendance  may  appoint  ai^y  of  the  legal 
voters  of  the  district  present  to  act  as  inspectors  in  place  of 
the  absent  trustees;  and  if  none  of  the  trustees  shall  be  present 
at  the  time  of  opening  the  polls,  the  legal  voters  present  may 
choose  three  of  their  number  to  act  as  inspectors.  If  any  such 
district  shall  have  but  one  trustee,  the  legal  voters  of  the  dis- 
trict present  at  the  time  of  opening  the  polls,  may  choose  two 
of  their  number  to  act  with  said  trustee  as  inspectors.  The 
district  clerk  shall  attend  at  the  election,  and  record  in  a  book 
to  be  provided  for  that  purpose,  the  name  of  each  elector  as 
he  or  she  deposits  his  or  her  ballot  If  the  district  clerk  shall 
be  absent,  or  shall  be  unable  or  refuse  to  act,  the  trustees  or 
inspectors  of  election  shall  appoint  some  person  who  is  a  legal 
voter  in  the  district  to  act  in  his  place.  Any  clerk  or  acting 
clerk  at  such  election  who  shall  neglect  or  refuse  to  record  the 
name  of  a  person  whose  ballot  is  received  by  the  inspectors, 
shall  be  liable  to  a  fine  of  twenty-five  dollars,  to  be  sued  for 
by  the  supervisor  of  the  town.  If  any  person  offering  to  vote 
at  such  election  shall  be  challenged  as  unqualified,  by  any  legal 
voter,  the  chairman  of  the  inspectors  shall  require  the  person 
so  offering  to  vote  to  make  the  following  declaration:  "I  da 
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declare  and  affirm  that  I  am  and  have  been  for  the  thirty 
days  last  past  an  actual  resident  of  this  school  district,  and 
that  I  am  legally  qualified  to  vote  at  this  election.'*  Every 
person  making  such  declaration  shall  be  permitted  to  vote;  but 
if  any  person  shall  refuse  to  make  such  declaration,  his  or  her 
ballot  shall  not  be  received  by  the  inspectors.  Any  person 
who,  upon  being  so  challenged,  shall  willfully  make  a  false 
declaration  of  his  or  her  right  to  vote  at  such  election,  is  guilty 
of  a  misdemeanor.  Any  person  who  shall  vote  at  such  election, 
not  being  duly  qualified,  shall,  though  not  challenged,  -forfeit 
the  sum  of  ten  dollars,  to  be  sued  for  by  the  supervisor  of  the 
town  for  the  benefit  of  the  school  or  schools  of  the  district 
The  trustees  of  the  district  shall,  at  the  expense  of  the  district, 
provide  a  suitable  box  in  which  the  ballots  shall  be  deposited 
as  they  are  received.  Such  ballots  shall  contain  the  names  of 
the  persons  voted  for,  and  shall  designate  the  office  for  which 
each  one  is  voted,  and  such  ballots  may  be  either  written  or 
printed,  or  partly  written  and  partly  printed.  The  inspectors, 
immediately  after  the  close  of  the  polls  shall  proceed  to  canvass 
the  votes.  They  shall  first  count  the  ballots  to  determine  if 
they  tally  with  the  number  of  names  recorded  by  the  clerk. 
If  they  exceed  that  number,  enough  ballots  shall  be  withdrawn 
to  make  them  correspond.  Said  inspectors  shall  count  the  votes 
and  announce  the  result.  The  person  or  persons  having  a 
majority  of  the  votes  respectively  for  the  several  offices  shall 
be  elected,  and  the  clerk  shall  record  the  result  of  such  ballot 
and  election  as  announced  by  the  inspectors.  Whenever  the 
time  for  holding  such  election  as  aforesaid  shall  pass  without 
such  election  being  held  in  any  such  district,  a  special  election 
shall  be  called  by  the  trustees  or  clerk,  and  if  no  such  election 
be  called  by  the  trustees  or  clerk  within  twenty  days  after 
such  time  shall  have  passed,  the  school  commissioner  or  the 
superintendent  of  public  instruction  may  order  an  inhabitant 
of  such  district  to  give  notice  of  such  election  in  the  manner 
provided  in  the  second  section  of  this  title;  and  the  officials 
elected  at  such  special  election  shall  hold  their  respective  offices 
only  until  the  next  annual  election,  and  until  their  successors 
are  elected  and  shall  have  qualified,  as  in  this  act  provided. 
All  disputes  concerning  the  validity  of  any  such  election,  or  of 
any  votes  cast  thereat,  or  of  any  of  the  acts  of  the  inspectors 
or  clerk,  shall  be  referred  to  the  superintendent  of  public  in- 
struction, whose  decision  in  the  matter  shall  be  final.      Such 
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superintendent  may,  in  his  discretion,  order  a  new  election  in 
any  district 

The  fol*egoing  provision  ahall  not  apply  to  school  districts  in 
'cities,  nor  to  nnion  free  school  districts  whose  limits  correspond 
with  those  of  an  incorporated  village,  nor  to  any  school  district 
organized  under  a  special  act  of  the  legislature,  in  which  the 
time,  manner  and  form  of  the  election  of  district  officers  shall 
be  different  from  that  prescribed  for  the  election  of  ofl91cers  in 
common  school  districts,  organized  under  the  general  law,  nor 
to  any  of  the  school  districts  in  the  counties  of  Richmond, 
Suffolk,  Chenango,  \^'estchester,  Warren,  Erie  and  St.  Lawrence. 

ARTICLE    2. 

Of  district  school-houses  and  sites. 

§  16.  No  school-house  shall  be  built  so  as  to  stand,  in  whole 
or  in  part,  upon  the  division  line  of  any  two  towns. 

§  17.  No  tax  voted  by  a  district  meeting  for  building,  hiring  or 
purchasing  a  school-house  or  an  addition  to  a  school-house  ex- 
ceeding the  sum  of  five  hundred  dollars,  shall  be  levied  by  the 
trustees  unless  the  commissioner  in  whose  district  the  school- 
house  of  said  district  so  to  be  built,  hired  or  purchased  or  added 
to  is  situated  shall  certify,  in  writing,  his  approval  of  such 
larger  sum.  And  no  school-house  shall  be  built  in  any  school 
district  of  this  state  until  the  plan  of  ventilating,  heating  and 
lighting  such  school-house  shall  be  approved  in  writing  by  said 
school  commissioner.  But  nothing  herein  contained  shall  in- 
validate any  tax  that  shall  or  may  hereafter  be  levied  for  build- 
ing or  repairing  school-houses  which  in  other  respects  comply 
with  existing  statutes. 

§  18.  Whenever  a  majority  of  the  inhabitants  of  any  school 
district  entitled  to  vote,  to  be  ascertained  by  taking  and  record- 
ing the  ayes  and  noes  of  such  inhabitants  attending  and  voting 
at  any  annual,  special  or  adjourned  school  district  meeting, 
legally  called  or  held,  shall  determine  that  the  sum  proposed 
and  provided  for  in  the  last  preceding  section  shall  be  raised  by 
installments,  it  shall  be  the  duty  of  the  trustees  of  such  district, 
and  they  are  hereby  authorized  to  cause  the  same  to  be  raised, 
levied  and  collected  in  equal  installments  in  the  same  manner 
and  with  the  like  authority  that  other  school  taxes  are  raised, 
levied  and  collected,  and  to  make  out  their  tax-list  and  warrant 
for  the  collection  of  such  installments,  with  interest  thereon, 
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as  they  become  payable,  according  to  the  vote  of  the  said  in- 
habitants; but  the  payment  or  collection  of  the  last  installment 
shall  not  be  extended  beyond  twenty  years  from  the  time  such 
vote  was  taken;  and  no  vote  to  levy  any  such  tax  shall  be  re- 
considered except  at  an  adjourned  annual  or  special  meeting, 
to  be  held  within  thirty  days  thereafter,  and  a  like  majority 
shall  be  required  for  reconsideration  as  that  by  which*  tax  was 
originally  imposed.  For  the  purpose  of  giving  effect  to  these 
provisions,  trustees  are  hereby  authorized,  whenever  a  tax  shall' 
have  been  voted  to  be  collected  in  installments  for  the  purpose 
of  building  a  new  school-house  or  an  addition  to  a  school-house, 
to  borrow  so  much  of  the  sum  voted  as  may  be  necessary,  at  a 
rate  of  interest  not  exceeding  six  per  centum,  and  to  issue  bonds 
or  other  evidences  of  indebtedness  therefor,  which  shall  be  a 
charge  upon  the  district  and  be  paid  at  maturity,  and  which 
shall  not  be  sold  below  par.  Due  notice  of  the  time  and  place 
cyf  the  sale  of  such  bonds  shall  be  given  at  least  ten  days  prior 
thereto.  It  shall  be  the  duty  of  the  trustees  or  the  person  or 
persons  having  charge  of  the  issue  or  payment  of  such  indebted- 
ness, to  transmit  a  statement  thereof  to  the  clerk  of  the  board 
of  supervisors  of  the  county  in  which  such  indebtedness  is  cre- 
ated, annually,  on  or  before  the  first  day  of  November.  [Thus 
am.  by  L.  1895,  ch.  274,  taking  effect  April  30,  1895.] 

§  19.  So  long  as  a  district  shall  remain  unaltered,  the  site  of  a 
school-house  owned  by  it,  upon  which  there  is  a  school-house 
erected  or  in  process  of  erection,  shall  not  be  changed,  nor  such 
school-house  be  removed,  unless  by  the  consent,  in  writing,  of 
the  school  commissioner  having  jurisdiction;  nor  with  such  con- 
sent, unless  a  majority  of  all  the  legal  voters  of  said  district 
present  and  voting,  to  be  ascertained  by  taking  and  recording 
the  ayes  and  noes,  at  a  special  meeting  called  for  that  purpose, 
shall  adopt  a  written  resolution  designating  such  new  site,  and 
describing  such  new  site  by  metes  and  bounds. 

§  20.  Whenever  the  site  of  a  school-house  shall  have  been 
changed,  as  herein  provided,  the  inhabitants  of  a  district  enti- 
tled to  vote,  lawfully  assembled  at  any  district  meeting,  shall 
have  power,  by  a  majority  of  the  votes  of  those  present,  to 
direct  the  sale  of  the  former  site  or  lot,  and  the  buildings  thereon 
and  appurtenances  or  any  part  thereof,  at  such  price  and  upon 
such  terms  as  they  shall  deem  proper;  and  any  deed  duly  exe- 

*  So  in  the  original. 
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cuted  by  the  trustees  of  such  district,  or  a  majority  of  them, 
in  pursuance  of  such  direction,  shall  be  valid  and  effectual  to 
pass  all  the  estate  or  interest  of  such  school  district  in  the 
premises,  and  when  a  credit  shall  be  directed  to  be  given  upon 
such  sale  for  the  consideration  money,  or  any  part  thereof,  the 
trustees  are  hereby  authorized  to  take  in  their  corporate  name 
such  security  by  bond  and  mortgage,  or  otherwise,  for  the  pay- 
ment thereof,  as  they  shall  deem  best,  and  shall  hold  the  same 
as  a  corporation,  and  account  therefor  to  their  successors  in 
office  and  to  the  district,  in  the  manner  they  are  now  required 
by  law  to  account  for  moneys  received  by  them;  and  the  trustees 
of  any  such  district  for  the  time  being  may,  in  their  name  of 
office,  sue  for  and  recover  the  moneys  due  and  unpaid  upon 
any  security  so  taken  by  them  or  their  predecessors. 

§  21.  All  moneys  arising  from  any  sale  made  in  pursuance  of 
the  last  preceding  section,  shall  be  applied  to  the  expenses  in- 
curred in  procuring  a  new  site,  and  in  removing  or  erecting 
thereon  a  school-house,  and  improving  and  furnishing  such  site 
and  house,  and  their  appendages,  so  far  as  such  application 
shall  be  necessary;  and  the  surplus,  if  any,  shall  be  devoted  to 
the  purchase  of  school  apparatus  and  the  support  of  the  school, 
as  the  inhabitants  at  any  annual  meeting  shall  direct 

ARTICLE  3. 

Of  the  qualification,  election  and  terms  of  office  of  district  officers^ 
and  of  vacancies  in  stick  offices. 

§  22.  No  school  commissioner  or  supervisor  is  eligible  to  the 
office  of  trustee,  and  no  trustee  can  hold  the  office  of  district 
clerk,  collector,  treasurer  or  librarian. 

§  23.  Every  district  officer  must  be  a  resident  of  his  district, 
and  qualified  to  vote  at  its  meetings.  No  person  shall  be  eligible 
to  hold  any  school  district  office  who  can  not  read  and  write. 

§  24.  From  one  annual  meeting  to  the  next  is  a  year  within 
the  meaning  of  the  following  provisions:  The  term  of  office 
of  a  sole  trustee  of  a  district  is  one  year.  The  full  term  of  a 
joint  trustee  is  three  years,  but  a  joint  trustee  may  be  elected 
for  one  or  two  years,  as  herein  provided.  The  term  of  office  of 
all  other  district  officers  is  one  year.  Every  district  officer  shall 
hold  his  office,  unless  removed  during  his  term  of  office,  until 
his  successor  shall  be  elected  or  appointed. 
193 
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§  25.  The  terms  of  all  oflScers  elected  at  the  first  meeting  of  a 
newly  created  district  shall  expire  on  the  first  Tuesday  of 
August,  next  thereafter. 

§  26.  On  the  first  Tuesday  of  August  next  after  the  erection 
of  a  district,  at  its  first  annual  meeting,  the  electors  shall  deter- 
mine, by  resolution,  whether  the  district  shall  have  one  or  three 
trustees^  and  if  they  resolve  to  have  three  trustees,  shall  elect 
the  Ihree  for  one,  two  and  three  years,  respectively;  and  shall 
designate  by  their  votes  for  which  term  each  is  elected;  there- 
after in  such  district,  one  trustee  shall  be  elected  at  each  annual 
meeting,  to  fill  the  office  of  the  outgoing  trustee.  The  electors 
of  any  district  having  three  trustees,  shall  have  power  to  decide 
by  resolution,  at  any  annual  meeting,  whether  the  district  shall 
have  a  sole  trustee  or  three  trustees,  and  if  they  resolve  to  have 
a  sole  trustee,  the  trustee  or  trustees  in  office  shall  continue  in 
office  until  their  term  or  terms  of  office  shall  expire,  and  no 
election  of  a  trustee  shall  be  had  in  the  district  until  the  offices 
of  such  trustee  or  trustees  shall  become  vacant  by  the  expira- 
tion of  their  terms  of  office  or  otherwise,  and  thereafter  but  one 
trustee  shall  be  elected  for  said  district,  until  the  electors  of 
a  district  having  decided  to  have  but  one  trustee  shall  deter- 
mine at  an  annual  meeting,  by  a  two-thirds  vote  of  the  legal 
voters  present  thereat,  to  have  three  trustees;  in  which  case 
they  shall,  upon  the  adoption  of  such  resolution,  proceed  to 
elect  three  trustees  or  such  number  as  may  be  necessary  to 
form  a  board  of  three  trustees,  in  the  same  manner  as  provided 
in  this  section  for  the  election  of  three  trustees  at  the  first 
annual  meeting  after  the  erection  of  a  district;  and  thereafter 
in  Bwch  district,  one  trustee  shall  be  elected  for  three  years,  at 
each  annual  meeting  to  fill  the  office  of  the  outgoing  trustee. 

§  27.  It  shall  be  the  duty  of  the  district  clerk,  or  of  any  person 
who  shall  act  as  clerk  at  any  district  meeting,  when  any  officer 
shall  be  elected,  forthwith  to  give  the  person  elected  notice 
thereof  in  writing;  and  such  person  shall  be  deemed  to  have 
accepted  the  office,  unless,  within  five  days  after  the  service  of 
such  notice,  he  shall  file  his  written  refusal  with  the  clerk. 
The  presence  of  any  such  person  at  the  meeting  which  elects 
him  to  office,  shall  be  deemed  a  sufficient  notice  to  him  of  his 
election. 

§  28.  The  collector  or  treasurer  vacates  his  office  by  not  exe- 
cuting a  bond  to  the  trustee  or  trustees,  as  hereinafter  required, 
and  the  trustee  or  trustees  may  supply  the  vacancy. 
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§  29.  In  case  the  office  of  a  trustee  shall  be  vacated  bj  his 
death,  refusal  to  serye,  incapacity,  removal  from  the  district, 
or  by  his  being  removed  from  the  office,  or  in  any  other  manner, 
and  the  vacancy  be  not  supplied  by  a  district  meeting  within 
one  month  thereafter,  the  school  commissioner  of  the  commis- 
sioner district,  within  which  the  school-house  or  principal 
school-house  of  the  district  is  situated,  may,  by  a  writing,  under 
his  hand,  appoint  a  competent  person  to  fill  it  If  such  vacancy 
is  supplied  by  a  district  meeting,  it  shall  be  for  the  balance  of 
the  unexpired  term;  but  when  such  vacancy  is  supplied  by 
appointment  by  a  school  commissioner  it  shall  be  only  until 
the  next  annual  meeting  of  the  district 

§  30.  A  trustee  who  publicly  declares  that  he  will  not  accept 
or  serA^e  in  the  office  of  trustee,  or  who  refuses  or  neglects  to 
attend  three  successive  meetings  of  the  board,  of  which  he  is 
duly  notified,  without  rendering  a  good  and  valid  excuse  there- 
for to  the  other  trustees,  or  trustee,  where  there  are  but  two, 
vacates  his  office  by  refusal  to  serve. 

§  31.  Any  vacancy  in  the  office  of  clerk,  collector  or  treasurer, 
may  be  supplied  by  appointment  under  the  hands  of  the  trustee 
or  trustees  of  the  district,  or  a  majority  of  them,  and  the  ap- 
pointees shall  hold  their  respective  offices  until  the  next  annual 
meeting  of  the  district,  and  until  others  are  elected  and  take 
their  places. 

§  32.  Every  appointment  to  fill  a  vacancy  shall  be  forthwith 
filed,  by  the  commissioner  or  trustees  making  it,  in  the  office  of 
the  district  clerk,  who  shall  immediately  give  notice  of  the 
appointment  to  the  person  appointed. 

§  33.  Every  person  chosen  or  appointed  to  a  school  district 
office,  who,  being  duly  qualified  to  fill  the  same,  shall  refuse  to 
serve  therein,  shall  forfeit  five  dollars;  and  every  person  so 
chosen  or  appointed,  who,  not  having  refused  to  accept  the  offioCy 
shall  willfully  neglect  or  refuse  to  perform  any  duty  thereof, 
shall  by  such  neglect  or  refusal  vacate  his  office  and  shall  for- 
feit the  sum  of  ten  dollars.  These  penalties  are  for  the  benefit 
of  the  school  or  schools  of  the  district.  But  the  school  commis- 
sioner of  the  commissioner  district  wherein  any  such  person 
resides  may  accept  his  written  resignation  of  the  office,  and  the 
filing  of  such  resignation  and  acceptance  in  the  office  of  the  dis- 
trict clerk  shall  be  a  bar  to  the  recovery  of  either  penalty  in  this 
section  mentioned;  or  such  resignation  may  be  made  to  and| 
accepted  by  a  district  meeting. 
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ARTICLE  4. 
Ufi  Vie  Hutiea  of  the  district  clerk  and  treasurer. 
§  34.  It  shall  be  the  duty  of  the  clerk  of  each  school  district: 
L  To  record  the  proceedings  of  all  meetings  of  the  voters  of 
hia  district  in  a  book  to  be  provided  for  that  purpose  by  the 
district,  and  to  enter  therein  true  copies  of  all  reports  made  by 
the  trustee  or  trustees  to  the  school  commissioner. 

2.  To  give  notice,  in  the  manner  prescribed  by  the  sixth  section 
of  this  title,  or  by  the  inhabitants,  pursuant  to  such  section,  of 
the  time  and  place  of  holding  special  district  meetings  called  by 
the  trustee  or  trustees. 

3.  To  aflSx  a  notice  in  writing  of  the  time  and  place  of  any 
adjourned  meeting,  when  the  meeting  shall  have  been  adjourned 
for  a  longer  time  than  one  month,  in  at  least  five  of  the  most 
public  places  of  such  district,  at  least  five  days  before  the  time 
appointed  for  such  adjourned  meeting. 

4.  To  give  the  like  notice  of  every  annual  district  meeting. 

5.  To  give  notice  immediately  to  every  person  elected  or 
api>ointed  to  office  of  his  election  or  appointment;  and  also  to 
report  to  the  town  clerk  of  the  town  in  which  the  school-house 
of  his  district  is  situated,  the  names  and  post-office  addresses  of 
such  officers,  under  a  penalty  of  five  dollars  for  neglect  in  each 
instance. 

6.  To  notify  the  trustee  or  trustees  of  every  resignation  duly 
accepted  by  the  school  commissioner. 

7.  To  keep  and  preserve  all  records,  books  and  papers  belong- 
ing to  his  office  and  to  deliver  the  same  to  his  successor.  For  a 
refusal  or  neglect  so  to  do,  he  shall  forfeit  fifty  dollars  for  the 
benefit  of  the  school  or  schools  of  the  district,  to  be  recovered  by 
the  trustees. 

8.  In  case  his  district  shall  be  dissolved,  to  obey  the  order  of 
the  school  commissioner  or  commissioners  as  to  depositing  the 
books,  papers  and  records  of  his  office  in  the  town  clerk's  office. 

9.  To  attend  all  meetings  of  the  board  of  trustees  when  noti- 
fied, and  keep  a  record  of  their  proceedings  in  a  book  provided 
for  that  purpose. 

10.  To  call  special  meetings  of  the  inhabitants  whenever  all 
the  trustees  of  the  district  shall  have  vacated  their  office. 

11.  The  records,  books  and  papers  belonging  or  appertaining 
to  the  office  of  the  clerk  of  anv  school  district,  as  in  this  section 
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mentioned,  are  hereby  declared  to  be  the  property  of  said  school 
district  respectively,  and  shall  be  open  for  inspection  by  any 
qualified  Toter  of  the  district  at  all  reasonable  hours,  and  any 
such  voter  may  make  copies  thereof. 

.  §  35.  The  treasurer  of  a  school  district  shall  be  the  custodian 
of  all  moneys  belonging  to  the  district  from  whatever  source 
derived,  and  it  is  hereby  made  the  duty  of  the  trustee  op  trustees 
of  Buoh  distriot  to  pay  to  suoh  treasurer  any  and  all  moneys  that 
may  come  into  his  or  their  hands  belonging  to  such  district 
derived  from  sales  of  personal  or  real  property  of  the  district, 
from  insurance  policies,  from  bonds  of  the  district  issued  and 
sold  by  him  or  them,  or  from  any  other  source  whatsoever.  The 
collector  of  such  district  shall  pay  over  to  such  treasurer  all 
moneys  collected  hj^  him  under  and  by  virtue  of  any  tax  list 
and  warrant  issued  and  delivered  to  him.  Such  treasurer  is 
hereby  authorized  and  empowered  to  demand  and  receive  from 
the  supervisor  of  the  town  in  which  such  school  district  is 
situated  all  public  money  apportioned  to  said  district  It  shall 
be  the  duty  of  such  treasurer  within  ten  days  after  notice  of  his 
election  to  execute  and  deliver  to  the  trustee  or  trustees  of  such 
district,  his  bond  in  such  sum  as  shall  have  been  fixed  by  a  dis- 
trict meeting  or  as  such  trustee  or  trustees  shall  require,  with 
at  least  two  sureties  to  be  approved  by  such  trustee  or  trustees, 
conditioned  to  faithfully  discharge  the  duties  of  ^is  oflSce,  and  to 
well  and  truly  account  for  all  moneys  received  by  him,  and  to 
pay  over  any  sum  or  sums  of  money  remaining  in  his  hands  to 
his  successor  in  office.  Such  bond  when  so  executed  and 
approved  in  writing  by  such  trustee  or  trustees  shall  be  filed 
with  the  district  clerk.  No  moneys  shall  be  paid  out  or  dis- 
bursed by  such  treasurer  except  upon  the  written  orders  of  a 
sole  trustee,  or  a  majority  of  the  trustees.  Such  treasurer  shall, 
whenever  required  by  such  trustee  or  trustees,  report  to  him  or 
them  a  detailed  statement  of  the  moneys  received  by  him,  and 
his  disbursements,  and  at  the  annual  meeting  of  such  district  he 
shall  render  a  full  account  of  all  moneys  received  by  him  and 
from  what  source,  and  when  received,  and  all  disbursements 
made  by  him  and  to  whom  and  the  dates  of  such  disbursements 
respectiyely,  and  the  balance  of  moneys  remaining  In  his  hands. 
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ARTICLE  5. 
Of  pup^ils  and  teachers. 

§  86.  Oommoic  jsohools  in  the  several  school  districts  of  this 
state  shall  be  free  to  all  persons  over  five  and  under  twenty-one 
years  of  age  residing  in  the  district  as  hereinafter  provided;  but 
non-residents  of  a  district,  if  otherwise  competent,  may  be 
admitted  into  the  school  of  a  district,  with  the  written  consent 
of  the  trustees,  or  of  a  majority  of  them,  upon  such  terms  as  the 
trustees  shall  prescribe;  provided  that  if  such  non-resident 
pupils,  their  parents  or  guardians,  shall  be  liable  to  be  taxed 
for  the  support  of  said  schools  in  the  district,  on  account  of  own- 
ing property  therein,  the  amount  of  any  such  tax  paid  by  a  non- 
resident pupil,  his  parent  or  guardian,  during  the  current  school 
year,  shall  be  deducted  from  the  charge  for  tuition. 

§  37.  If  a  school  district  include  a  portion  of  an  Indian  reserva- 
tion, whereon  a  school  for  Indian  children  has  been  established 
by  the  superintendent  of  public  instruction,  and  is  taught,  the 
school  of  the  district  is  not  free  to  Indian  children  resident  in 
the  district  or  on  the  reservation,  nor  shall  they  be  admitted  to 
such  school  except  by  the  permission  of  the  superintendent 

§  38.  No  teacher  is  qualified,  within  the  meaning  of  this  act, 
who  does  not  possess  an  unannulled  diploma  granted  by  a  state 
nornial  school,  or  an  unrevoked  and  unannulled  certificate  of 
qualification  given  by  the  superintendent  of  public  instruction, 
or  an  unexpired  certificate  of  qualificaticm  given  by  the  school 
commissioner  within  whose  district  such  teacher  is  employed. 
No  person  shall  be  deemed  to  be  qualified  who  is  under  the  age 
of  sixteen  years. 

§  39.  No  part  of  the  school  moneys  apportioned  to  a  district 
can  be  applied  or  permitted  to  be  applied  to  the  payment  of  the 
wages  of  an  unqualified  teacher,  nor  can  his  or  her  wages,  or 
any  part  of  them,  be  collected  by  a  district  tax. 

§  40.  Any  trustee  who  applies,  or  directs,  or  consents  to  the 
application  of  any  such  money  to  the  payment  of  an  unqualified 
teacher's  wages,  thereby  commits  a  misdemeanor;  and  any  fine 
imposed  upon  him  therefor  shall  be  for  the  benefit  of  the  com- 
mon schools  of  the  district. 

§  41.  Teachers  shall  keep,  prepare  and  enter  in  the  books  pro- 
vided for  that  purpose,  the  school  lists  and  accounts  of  attend- 
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ance  hereinafter  mentioned,  and  shall  be  responsible  for  their 
safe-keeping  and  delivery  to  the  clerk  of  the  district  at  the  close 
of  their  engagements  or  term& 

ARTICLE   6. 

Of  trtistees,  their  powers  and  duties;  and  of  school  taxes  and 

annual  reports. 

§  42.  The  trustee  or  trustees  of  every  school  district,  whether 
there  is  one,  or  are  three  trustees,  as  hereinbefore  provided, 
shall  constitute  a  board  for  each  of  said  districts  respectively, 
and  each  of  said  boards  are  hereby  severally  created  bodies 
corporate. 

§  43.  All  property  which  is  now  vested  in,  or  shall  hereafter 
be  transferred  to  the  trustee  or  trustees  of  a  district,  for  the  use 
of  schools  in  the  district,  shall  be  held  by  him  or  them  as  a 
corporation. 

§  44.  A  board  consisting  of  a  sole  trustee  of  the  district  Bhall 
have  all  the  powers,  and  be  subject  to  all  the  duties,  liabilities 
and  penalties  conferred  and  imposed  by  law  upon  or  against  a 
board  of  three  trustees  or  any  trustee  or  trustees,  or  a  majority 
of  the  trustees  of  said  board  having  three  trustees  of  a  district. 

§  45.  The  trustee  or  trustees  of  a  district  compose  a  board, 
and  every  power  committed  to  said  trustees  by  this  act  must  be 
exercised  by  the  board.  The  board  must  meet  for  the  trans- 
action of  business  in  accordance  with  notice  of  time  and  place. 
In  a  board  composed  of  three  trustees,  when  two  only  meet  to 
deliberate  upon  any  matter  or  matters,  and  the  third,  if  notified, 
does  not  attend,  or  the  three  meet  and  deliberate  thereon,  the 
conclusion  of  two  upon  the  matter,  and  their  order,  act  or  pro- 
ceeding in  relation  thereto,  shall  be  as  valid  as  though  it  were 
the  conclusion,  order,  act  or  proceeding  of  the  three;  and  a 
recital  of  the  two  in  their  minute  of  the  conclusion,  act  or  pro- 
ceeding, or  in  their  order,  act  or  proceeding  of  the  fact  of  such 
notice,  or  of  such  meeting  and  deliberation,  shall  be  conclusive 
evidence  thereof.  A  meeting  of  the  board  may  be  ordered  by 
any  member  thereof,  by  giving  not  less  than  twenty-four  hoars' 
notice  of  the  same. 

§  46.  While  there  is  one  vacancy  in  the  oflSce  of  trustee,  the 
two  trustees  have  all  the  powers  and  are  subject  to  all  the 
'duties  and  liabilities  of  the  three.    And  while  there  are  two 
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sucl4  Tacancies,  the  trustee  in  office  shall  have  all  the  power 
and  be  subject  to  ail  the  duties  and  liabilities  of  the  three,  aA 
though  he  were  a  sole  trustee.  When  a  vacancy  or  vacancies 
shall  occur  in  the  office  of  trustee,  the  first  act  of  the  board 
shall  be  to  call  a  special  meeting  of  the  district  to  supply  such 
vacancy  or  vacancies. 

§  47.  It  shall  be  the  duty  of  the  trustee  or  trustees  of  every 
school  district,  and  they  shall  have  power: 

1.  To  call  special  meetings  of  the  inhabitants  of  such  districts 
whenever  they  shall  deem  it  necessary  and  proper. 

2.  To  give  notice  of  special,  annual  and  adjourned  meetings 
in  the  manner  prescribed  in  the  sixth  section  of  this  title,  if 
there  be  no  clerk  of  the  district,  or  he  be  absent  or  incapable 
of  acting,  or  shall  refuse  to  act 

3.  To  make  out  a  tax-list  of  every  district  tax  voted  by  any 
such  meeting,  or  authorized  by  law,  containing  the  names  of 
all  the  taxable  inhabitants  residing  in  the  district  at  the  time 
of  making  out  the  list,  and  the  amount  of  tax  payable  by  each 
inhabitant,  set  opposite  to  his  name,  as  directed  in  the  seventh 
article  of  this  title. 

4.  To  annex  to  such  tax-list  a  warrant,  directed  to  the  col- 
lector of  the  district,  for  the  collection  of  the  sums  in  such  list 
mentioned. 

5.  To  purchase  or  lease  a  site  or  sites  for  the  district  school- 
house  or  school-houses,  as  designated  by  a  meeting  of  the  dis- 
trict; and  to  build,  or  purchase  such  school-house  or  houses  as 
may  be  so  designated;  and  to  hire  rooms  or  buildings  for  such 
school  purposes,  and  to  keep  in  repair  and  furnish  such  school- 
house  or  houses,  rooms  or  buildings  with  necessary  fuel,  furni- 
ture, school  apparatus,  heating  apparatus  and  appendages,  and 
to  pay  the  expense  thereof  by  tax,  but  such  expense  shall  not 
exceed  fifty  dollars  in  any  one  year,  unless  authorized  by  the 
district  or  by  law. 

6.  To  have  the  custody  and  safe-keeping  of  the  district  school- 
house  or  houses,  their  sites  and  appurtenances. 

7.  When  thereto  authorized  by  a  meeting  of  the  district  to 
insure  the  school-house  or  houses,  and  their  furniture,  and  the 
school  apparatus  in  some  company  created  by  or  under  the  laws 
of  this  state,  and  to  comply  with  the  conditions  of  the  policy, 
and  raise  the  premiums  by  a  district  tax.  If  the  district  meet- 
ing shall  neglect  to  make  such  authorization,  it  shall  be  the 
duty  of  the  trustee  or  trustees  to  insure  such  school-house  or 
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houses,  and  their  furniture  and  school  apparatus,  and  the  pre- 
miums paid  shall  be  raised  by  district  tax. 

8.  To  insure  the  school  library  in  such  a  company  in  a  sum 
fixed  by  a  district  meeting,  and  to  raise  the  premium  by  a 
district  tax,  and  comply  with  the  conditions  of  the  policy. 

9.  To  contract  with  and  employ  all  teachers  in  the  district 
school  or  schools,  as  are  qualified  under  the  provisions  of  this 
act,  and  to  designate  the  number  of  teachers  to  be  employed; 
to  determine  the  rate  of  compensation  to  be  paid  to  each 
teacher  and  the  term  of  the  employment  of  each  teacher  re- 
spectively, and  to  determine  the  terms  of  school  to  be  held 
in  their  respective  districts  during  each  school  year;  but  no 
person  who  is  related  to  any  trustee  or  trustees  by  blood  or 
marriage  shall  be  so  employed,  except  with  the  approval  of 
two-thirds  of  the  voters  of  such  district  present  and  voting 
upon  the  question  at  an  annual  or  special  meeting  of  the  district 
Nor  shall  the  trustees  of  any  school  district  make  any  contract 
for  the  employment  of  a  teacher  or  teachers  for  more  than  one 
year  in  advance.  for  shall  any  trustee  or  trustees,  employ 
any  teacher  for  a  shorter  time  than  ten  weeks  unless  for  the 
purpose  of  filling  out  an  unexpired  term  of  school;  nor  shall 
any  teacher  be  dismissed  in  the  course  of  a  term  of  employ- 
ment, except  for  reasons  which,  if  appealed  to  the  superin- 
tendent of  public  instruction,  shall  be  held  to  be  sufficient  cause 
for  such  dismissal.  Any  failure  on  the  part  of  a  teacher  to 
complete  an  agreement  to  teach  a  term  of  school  without  good 
reason  therefor,  shall  be  deemed  sufficient  ground  for  the  revoca- 
tion of  the  teacher's  certificate.  Any  person  employed  in  dis- 
regard of  the  foregoing  provisions  shall  have  no  claim  for  wages 
against  the  district,  but  may  enforce  the  specific  contract  made 
against  the  trustee  or  trustees  consenting  to  such  employment 
as  individuals. 

10.  All  trustees  of  school  districts  who  shall  employ  any 
teacher  to  teach  in  any  of  said  districts  shall,  at  the  time  of 
such  employment,  make  and  deliver  to  such  teacher,  or  cause 
to  be  made  and  delivered,  a  memorandum  in  writing,  signed 
by  said  trustee  or  trustees,  or  by  some  person  duly  authorized  by 
said  trustee  or  trustees  to  represent  him  or  them  in  the  prem- 
ises, in  which  the  details  of  the  agreement  between  the  parties, 
and  particularly  the  length  of  the  term  of  employment,  the 
amount  of  compensation  and  the  time  or  times  when   such 
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compensation  shall  be  due  and  payable  shall  be  clearly  and 
definitely  set  forth.  The  pay  of  any  teacher  employed  in  any 
of  the  school  districts  of  this  state  shall  be  due  and  payable 
at  least  as  often  as  at  the  end  of  each  calendar  month  of  the 
term  of  employment. 

11.  To  establish  rules  for  the  government  and  discipline  of 
the  schools  in  their  respective  districts;  and  to  prescribe  the 
course  of  studies  to  be  pursued  in  such  schools.  Provision  shall 
be  made  for  instructing  pupils  in  all  schools  supported  by 
public  money,  or  under  state  control,  in  physiology  and  hygiene, 
with  special  reference  to  the  effect  of  alcoholic  drinks,  stimu- 
lants and  narcotics  upon  the^  human  system. 

[Physiology,  etc.,  in  public  schoolB,  title  15,  §§  19, 90»  poet] 

12.  To  pay,  towards  the  wagea  of  such  teachers  as  are  quali- 
fied, the  publia  moneys  apportioned  to  the  district  legally  ap- 
plicable thereto,  by  giving  them  orders  therefor  on  the  super- 
visor, or  on  the  coUectw  or  treasurer  of  such  district  when 
duly  qualified  to  receive  and  disburse  the  same,  and  to  collect, 
as  herein  provided,  the  residue  of  such  wages  by  direct*  tax. 
But  no  trustee  shall  issue  any  order  or  draw  a  draft  upon  a 
supervisor,  collector  or  treasurer  for  any  money  unless  there 
shall  be  at  the  time  a  sufficient  amount  of  money  in  the  hands 
of  such  supervisor,  collector  or  treasurer  belonging  to  the 
district,  to  meet  such  order  or  draft,  and  a  violation  of  this 
provision  by  any  trustee  shall  be  a  misdemeanor  and  punishable 
as  such.  If,  at  the  time  of  the  employment  of  a  qualified  teacher 
for  a  term  of  school,  there  shall  be  no  public  moneys  in  the 
hands  of  the  supervisor,  collector  or  treasurer  applicable  to 
the  payment  of  teachers'  wages,  or  if  there  shall  not  be  a 
sufficient  amount  in  the  hands  of  either  or  ail  such  officers 
to  enable  the  trustee  or  trustees  to  pay  the  teachers'  wages  as 
they  fall  due,  and  the  district  meeting  has  failed  or  neglected 
to  authorize  a  tax  to  pay  the  same,  the  trustee  or  trustees  of 
such  school  district  are  hereby  authorized  and  empowered,  and 
it  shall  be  their  duty,  to  collect  by  district  tax  an  amount 
sufficient  to  pay  the  wages  of  such  teacher  for  such'  term,  but 
not  to  exceed  four  months  in  advance. 

13.  To  divide  such  public  moneys  apportioned  to  the  district, 
whenever  authorized  by  a  vote  of  their  district  into  two  or 
more  portions  for  each  year;  to  assign  and  apply  one  of  such 

*  So  in  the  origliiaL 
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portions  to  each  term  during  which  a  school  shalV1>e  kept  in 
such  district,  tor  the  payment  of  teachers'  wages  during  such 
term;  and  to  collect  the  residue  of  such  wages  not  paid  by  the 
proportion  of  public  money  allotted  for  that  purpose,  by  district 
tax  as  herein  provided. 

14.  To  draw  upon  the  supervisor,  the  collector  or  treasurer, 
when  duly  qualified  to  receive  and  disburse  the  same,  for  the 
school  and  library  moneys,  by  written  orders  signed  by  the 
sole  trustee,  or  where  there  are  three  trustees,  signed  by  a 
majority  of  said  trustees  as  prescribed  by  subdivisions  one  and 
two  of  section  four  of  title  three  of  this  act 

15.  After  having  paid  toward  the  wages  of  suoH  teachers  as 
are  qualified,  the  public  moneys  of  the  district  legally  appli- 
cable thereto,  by  giving  them  orders  on  the  supervisory  collector 
or  treasurer  therefor,  to  collect  the  residue  of  such  wages  by  a 
district  tax,  or,  if  the  same  shall  have  been  already  collected,  to 
give  such  teacher  an  order  on  the  collector  or  treasurer  for  the 
balance  of  his  or  her  wages  still  remaining  unpaid.  But  it  shall 
be  a  misdemeanor,  and  punishable  as  such,  for  a  trustee  or 
trustees  to  give  an  order  upon  the  collector  or  treasurer  unless 
there  shall  be  in  tlie  hands  of  said  collector  or  treasurer,  at  the 
time,  suHicient  money  belonging  to  the  district  to  meet  the  satne. 

[Drawing  order  when  no  moneys  to  meet  it,  is  a  ml8demean<Mr,  Pen. 
Code,  i  485a.] 

§  48.  Tlie  trustee  or  trustees  in  the  several  school  districts 
shall  provide  suitable  and  convenient  water-closets  or  privies  for 
each  of  the  schools  under  their  charge,  at  least,  two  in  number, 
which  shall  be  entirely  separated  each  from  the  other,  and 
having  separate  means  of  access,  and  the  approaches  thereto 
shall  be  separated  by  a  substantial  close  fence  not  less  than 
seven  feet  in  height.  It  shall  be  the  duty  of  the  trustee  or 
trustees  aforesaid  to  keep  the  same  in  a  clean  and  wholesome 
condition,  and  a  failure  to  comply  with^thc  foregoing  provisions 
of  this  section  on  the  part  of  such  trustee  or  trustees,  shall  be 
sufficient  ground  for  his  or  their  removal  from  office,  and  for 
withholding  from  the  district  any  share  of  the  public  moneys 
of  the  state.  Any  exi)ense  incurred  by  such  trustee  or  trustees 
in  carrying  out  the  requirements  of  this  act  shall  be  a  charge 
upon  the  district,  when  such  expense  shall  have  been  approved 
by  the  school  conmiissioner  of  the  district  within  which  the 
school  district  is  located,  and  a  tax  may  be  levied  therefor 
without  a  vote  of  the  district 
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§  49.  All  school  buildings  situated  in  the  school  districts  of 
the  state,  other  than  in  the  cities  of  New  York  and  Brooklyn, 
which  are  more  than  two  stories  high,  shall  have  properly  con- 
structed stairways  on  the  outside  thereof,  with  suitable  door- 
ways leading  thereto,  from  each  story  above  the  first,  for  use 
in  case  of  fire.  Such  stairways  shall  be  kept  in  good  order  and 
fre(f  from  obstruction.  It  shall  be  the  duty  of  the  trustee  or 
trustees  having  charge  of  said  school  buildings  in  school  dis- 
tricts to  cause  such  stairways  to  be  constructed  and  maintained, 
and  the  reasonable  and  proper  cost  thereof,  shall,  in  each  case, 
le  a  legal  charge  upon  the  district,  and  shall  be  raised  by  tax, 
as  other  moneys  are  raised  for  school  purposes. 

§  50.  The  trustee  or  trustees  of  each  school  district  shall  keep 
each  of  the  school-houses  under  his  or  their  charge,  and  its  fur- 
niture, school  apparatus  and  appendages,  in  necessary  and 
proper  rej)air,  and  make  the  same  reasonably  coirfortable  for 
use,  but  not  at  an  expense  of  exceeding  fifty  dollarn  in  any  one 
year,  except  by  a  vote  of  the  district.  Said  trustee  or  trustees 
fliall  also  expend  a  sum  not  exceeding  fifty  dollars,  in  the  erec- 
tion of  necessary  outbuildings,  when  the  district  is  wholly  nn- 
provided  with  such  buildings,  upon  the  direction  of  the  school 
commissioner  in  whose  district  such  school-house  is  situated, 
or  of  the  superintendent  of  public  instruction.  Said  trustee  or 
trustees  shall  also  make  any  repairs  ftnd  abate  any  nuisances, 
pursuant  to  the  direction  of  the  school  commissioner  as  herein- 
before i)rovided,  and  shall  provide  fuel,  stoves  or  other  heating 
apparatus,  pails,  brooms  and  other  implements  necessary  to 
keep  the  school-house  or  houses  and  the  school-room  or  rooms 
clean,  and  make  them  reasonably  comfortable  for  use,  when  no 
provision  has  been  made  therefor  by  a  vote  of  the  district,  or 
the  sum  voted  by  the  district  for  said  purposes  sliall  have  proved 
insuflScient  Said  trustee  or  trustees  shall  also  provide  for 
building  fires  and  cleanjng  the  school-room  or  rooms,  and  for 
janitor  work  ^'enerally  in  and  about  the  school-house  or  houses, 
and  pay  for  such  service  such  reasonable  sum  as  may  be  agreed 
upon  therefor.  They  shall  provide  the  bound  blank-books  for 
the  entering  of  their  accounts  and  the  keeping  of  the  school- 
lists,  the  records  of  the  district  and  the  proceedings  of  district 
and  trustee  meetings,  and  they  may  expend  in  the  purchase  of 
dictionary,  maps,  globes  or  other  school  apparatus,  a  sum  not 
exceeding  twenty-five  dollars  in  any  one  year.  Whenever  it  shall 
be  necessary  for  the  due  accommodation  of  the  children  of  the 
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district,  by  reason  of  any  considerable  number  of  said  children 
residing  in  portions  of  said  districts  remote  from  the  school* 
house  in  said  district,  thereby  rendering  it  difficult  for  them  in 
inclement  weather  and  in  winter  to  attend  school  at  such  school- 
house,  or  by  reason  of  the  room  or  rooms  in  said  school-house 
being  overcrowded,  or  for  any  other  sufficient  reason  the  due 
accommodation  of  said  children  can  not  be  made  in  said  school- 
house,  they  shall  establish  temporary  or  branch  school  or  schools 
in  such  place  or  places  in  said  district  as  shall  best  accommo- 
date such  children,  and  hire  any  room  or  rooms  for  the  keeping 
of  said  temporary  or  branch  school  or  schools,  and  fit  up  and 
furnish  said  room  or  rooms  in  a  suitable  manner  for  conduct- 
ing such  school  or  schools  therein.  Any  expenditure  made  or 
liability  incurred  in  pursuance  of  this  section  shall  be  a  charge 
upon  the  district 

§  51.  When  trustees  are  required  or  authorized  by  law,  or  by 
a  vote  of  their  district,  to  incur  any  expense  for  such  district, 
and  when  any  expenses  incurred  by  them  are  made,  by  express 
provision  of  law.  a  charge  upon  such  district,  they  may  raise 
the  amount  thereof  by  tax  in  the  same  manner  as  if  the  definite 
sum  to  be  raised  had  been  voted  by  a  district  meeting. 

§  52.  The  trustees,  or  any  one  of  them,  if  not  forbidden  by 
another,  may  freely  permit  the  school-house,  when  not  in  use 
for  the  district  school,  to  be  used  by  persons  assembling  therein 
for  the  purpose  of  giving  and  receiving  instruction  in  any  branch 
of  education  or  learning,  or  in  the  science  or  practice  of  music. 

§  53.  They  shall  procure  two  bound  blank  books  for  .the  dis- 
trict and,  when  necessary,  others  in  their  places.  In  one  of 
thom,  at  or  before  each  annual  district  meeting,  they  shall  enter 
at  large  and  sign  a  statement  of  all  movable  property  belonging 
to  the  district,  and  their  accounts  of  all  moneys  received  or 
drawn  for  or  paid  by  them,  and  they  shall  deliver  this  book  to 
their  successors.  In  the  other,  the  teachers  shall  enter  the 
names  of  the  pupils  attending  school,  their  ages,  the  names  of 
the  persons  who  send  them,  and  the  number  of  days  each  pupil 
attends;  and,  also,  the  facts  and  the  dates  of  each  inspection 
of  the  school  by  the  school  commissioner  or  other  official  visitor, 
and  any  other  facts,  and  in  such  form  as  the  superintendent  of 
public  instruction  shall  require;  and  each  teacher  shall,  by  his 
oath  or  affirmation,  verify  his  entries  in  such  book,  and  the 
eiitrie?  shall  constitute  the  school  lists  fiora  which  the  average 
daily  attendance  shall  be  determined;  and  such  oath  or  affirma- 
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tion  maj;  be  taken  by  the  district  clerk,  but  without  charge. 
Until  the  teacher  shall  hare  so  made  and  verified  such  entries, 
the  trustees  shall  not  draw  on  the  supervisor,  collector  or  treas- 
urer for  any  portion  of  his  or  her  wages. 

§  54.  If  any  portion  of  the  moneys  apportioned  to  the  district 
shall  not  be  paid  by  the  supervisor,  the  collector  or  treasurer, 
upon  the  due  requirement  of  the  trustees,  they  shall  forthwith 
notify  the  treasurer  of  the  county,  and  the  superintendent  of 
public  instruction,  of  the  fact 

§  55.  The  trustees  shall,  once  in  each  year,  render  to  the  dis- 
trict, at  its  annual  district  meeting,  a  just,  full  and  true  account 
in  writing,  under  their  hands,  of  all  moneys  received  by  them 
respectively  for  the  use  of  the  district,  or  raised  or  collected  by 
taxes,  the  preceding  year,  and  of  the  manner  in  which  the  same 
shall  have  been  expended,  and  showing  to  which  of  them  an 
unexpended  balance,  or  any  part  thereof,  is  chargeable;  and  of 
all  drafts  or  orders  made  by  them  upon  the  supervisor,  collector, 
treasurer  or  other  custodian  of  moneys  of  the  district;  and  a  ful! 
statement  of  all  appeals,  actions  or  suits  and  proceedings  brought 
by  or  against  them,  and  of  every  special  matter  touching  the 
condition  of  the  district. 

§  56.  Ah  outgoing  trustee  shall  forthwith  pay,  to  his  successor 
or  any  other  trustee  of  the  district  in  office,  all  unexpended 
moneys  in  his  hands  belonging  to  the  district. 

§  57.  By  a  willful  neglect  or  refusal  to  render  such  account,  a 
trustee  also  forfeits  any  unexpired  term  of  his  office,  and  be- 
comes liable  to  the  trustees  for  any  district  moneys  in  his  hands. 

§  58.  The  trustees  in  office  shall  sue  for  and  recover  any  dis- 
trict moneys  in  the  hands  of  any  former  trustee,  or  of  his  per- 
sonal representatives,  and  apply  them  to  the   use  of  the  district. 

§  59.  The  trustees  of  each  school  district  shall,  on  the  first 
day  of  August  in  each  year,  make  to  the  school  commissioner  a 
report  in  writing  for  the  year  ending  July  thirty-first  pre- 
ceding. In  every  case  the  trustee  or  trustees  shall  sign  and 
certify  to  said  report  and  deliver  it  to  the  clerk  of  the  town,  in 
which  the  school-house  of  the  district  is  situated;  and  every 
such  report  shall  certify: 

1.  The  whole  time  any  school  has  been  kept  in  their  district 
during  the  year  ending  on  the  day  previous  to  the  date  of  such 
report,  and  distinguishing  what  portion  of  the  time  such  school 
ha«  been  kept  by  qualified  teachers,  and  the  whole  number  of 
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days,  including  holidays,  in  which  the  school  was  taught  by 
qualified  teachers. 

2.  The  amount  of  their  drafts  upon  the  supervisor,  collector 
or  treasurer  for  the  payment  of  teachers'  wages  during  such 
year,  and  the  amount  of  their  drafts  upon  him  for  the  purchase 
of  books  and  school  apparatus  during  such  year,  and  the  manner 
in  which  such  moneys  have  been  expended. 

3.  The  number  of  children  taught  in  the  district  school  or 
schools  during  such  year  by  qualified  teachers,  and  the  sum  of 
the  days'  attendance  of  all  such  children  upon  the  school. 

4.  The  number  of  children  residing  in  the  district  on  the 
thirtieth  day  of  June  previous  to  the  making  of  such  report,  and 
the  names  of  the  parents  or  other  persons  with  whom  such 
children  did  respectively  reside,  and  the  number  of  children 
residing  with  each. 

5.  The  number  of  vaccinated  and  unvaccinated  children  of 
school  age  in  their  respective  districts. 

[As  to  right  to  exclude  unvaccinated  children,  and  to  compel  vaccination, 
Pub.  Health  L.,  §  24,  and  note,  ante,  pp.  798-9.] 

6.  The  amount  of  money  paid  for  teachers'  wages,  in  addition 
to  the  public  money  paid  therefor,  the  amount  of  taxes  levied 
in  said  district  for  purchasing  school-house  sites,  for  building, 
hiring,  purchasing,  repairing  and  insuring  school-houses,  for 
fuel,  for  school  libraries,  or  for  any  other  purpose  allowed  by 
law,  and  such  other  information  in  relation  to  the  schools  and 
the  district  as  the  superintendent  of  public  instruction  may, 
from  time  to  time,  require. 

§  60.  The  annual  reports  of  trustees  of  school  districts,  of  , 
children  residing  in  their  district,  shall  include  all  over  five 
and  under  twenty-one  years  of  age,  who  shall  have  been,  on  the 
thirtieth  day  of  June  last  preceding -the  date  of  such  report, 
actually  in  the  district,  comprising  a  part  of  the  family  of  their 
parents  or  guardians  or  employers,  if  such  parents,  guardians 
or  employers  resided  at  the  time  in  such  district,  although  such 
residence  was  temporary;  but  such  report  shall  not  include 
children  belonging  to  the  family  of  any  person  who  shall  be 
an  inhabitant  of  any  other  district  in  this  state,  in  which  such 
children  may  by  law  be  included  in  the  report  of  its  trustees; 
nor  any  children  who  are  supported  at  a  county  poor-house 
or  an  orphan  asylum;  nor  any  Indian  children  residing  on 
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reservations  where  schools  provided  by  law  for  their  education 
are  taught. 

§  61.  Where  a  school  district  lies  in  two  or  more  counties, 
its  trustees  shall  make  such  an  annual  report  for  each  part  of 
it  lying  in  a  different  county,  and  file  each  in  the  office  of  the 
clerk  of  the  town  in  which  the  part  of  the  district  to  which  it 
especially  relates  lies;  and  such  report  shall  be  in  the  form 
and  contain  all  such  special  matters  as  the  superintendent  of 
public  instruction  shall  from  time  to  time  prescribe. 

ARTICLE  7. 

Of  the  assessment  of  district  taxes ^  and  the  collection  of  such 
taxes;  and  of  the  collector^  his  potoers,  duties  and  liabilities. 
§  62.  Within  thirty  days  after  a  tax  shall  have  been  voted 
by  a  district  meeting,  the  trustees  shall  assess  it,  and  make 
out  the  tax-list  therefor,  and  annex  thereto  their  warrant  for 
its  collection.  But  they  may  at  the  same  time  assess  two  or 
more  taxes  so  voted,  and  any  tax  or  taxes  they  are  authorized 
to  raise  without  such  vote,  and  make  out  one  tax-list  and  one 
warrant  for  the  collection  of  the  whole.  They  shall  also  prefix 
to  their  tax-list  a  heading  showing  for  what  purpose  the  differ- 
ent items  of  the  tax  are  levied. 

[Heading  should  be  prefixed  whether  tax  voted  by  district,  or  levied 
by  trustee  without  vote  of  district,  but  this  requirement  is  directory  and 
not  mandatory,  and  failure  to  prefix  heading  does  not  vitiate  the  assess- 
ment, Thomson  v.  Harris,  88  Him,  478.] 

§  63.  School  district  taxes  shall  be  apportioned  by  the  trustees 
upon  all  real  estate  within  the  boundaries  of  the  district  which 
shall  not  be  by  law  exempt  from  taxation,  except  as  hereinafter 
provided,  and  such  property  shall  be  assessed  to  the  person  or 
persons,  or  corporation  owning  or  possessing  the  sam^  at  the 
time  such  tax-list  shall  be  made  out,  but  land  lying  in  one  body 
and  occupied  by  the  same  person,  either  as  owner  or  agent  for 
the  same  principal,  or  as  tenant  under  the. same  landlord,  if 
assessed  as  one  lot  on  the  last  assessment-roll  of  the  town  after 
revision  by  the  assessors,  shall,  though  situated  partly  in  two 
or  more  school  districts,  be  taxable  in  that  one  of  them  in 
which  such  occupant  resides.  This  rule  shall  not  apply  to 
land  owned  by  non-residents  of  the  district,  and  which  shall  not 
be  occupied  by  an  agent,  servant  or  tenant  residing  in  the  dis- 
trict.   Such  unoccupied  real  estate  shall  be  assessed  as  non- 
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resident,  and  a  description  thereof  shall  be  entered  in  the  tax 
list.  The  trustees  shall  also  apportion  the  district  taxes  upon 
all  persons  residing  in  the  district,  and  upon  all  corporations 
liable  to  taxation  therein,  for  the  personal  estate  owned  by 
them  and  liable  to  taxation.  They  shall  also  apportion  the  same 
upon  non-resident  stockholders  in  banks  or  banking  associations 
situated  in  their  districts  for  the  amount  of  stock  owned  by 
them  therein,  and  upon  individual  bankers  doing  business  in 
their  district  in  accordance  with  the  provisions  of  chapter  four 
hundred  and  nine  of  the  laws  of  eighteen  hundred  and  eighty- 
two,  as  amended  by  sections  two,  three  and  four  of  chapter 
seven  hundred  and  fourteen  of  the  laws  of  eighteen  hundred 
and  ninety-two. 

§  64.  The  valuations  of  taxable  property  shall  be  ascertained, 
so  far  as  possible,  from  the  last  assessment-roll  of  the  town, 
after  revision  by  the  assessors;  and  no  person  shall  be  entitled 
to  any  reduction  in  the  valuation  of  such  property,  as  so  ascer- 
tained, unless  he  shall  give  notice  of  his  claim  to  such  reduction 
in  writing  to  the  trustees  of  the  district  before  the  tax  list  shall 
be  made  out. 

[Valuation  of  property  of  R.  R.  Co.,  L.  1867,  ch.  604.] 

§  65.  Where  such  reduction  shall  be  duly  claimed  and  where 
the  valuation  of  taxable  property  can  not  be  ascertained  from 
the  last  assessment-roll  of  the  town,  or  where  the  valuation  of 
such  property  shall  have  increased  or  diminished,  since  the  last 
assessment-roll  of  the  town,  or  an  error,  mistake  or  omission 
on  the  part  of  the  town  assessors  shall  have  been  made  in  the 
description  or  valuation  of  taxable  property,  the  trustees  shall 
ascertain  the  true  value  of  the  property  to  be  taxed  from  the 
best  evidence  in  their  power,  giving  notice  to  the  persons  inter- 
ested, and  proceeding  in  the  same  manner  as  the  town  assessors 
are  required  by  law  to  proceed  in  the  valuation  of  taxable 
property,  the  hearing  of  grievances,  and  the  revision  of  the  town 
assessment-roll. 

§  66.  When  a  district  embraces  parts  of  more  than  one  town, 
it  shall  be  the  duty  of  the  supervisors  of  such  towns  so  in 
part  embraced  and  they  are  hereby  directed,  upon  receiving  a 
written  notice  from  the  trustee  or  trustees  of  such  district,  or 
from  three  or  more  persons  liable  to  pay  taxes  upon  real  estate 
195 
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therein,  to  meet  at  a  time  and  place  to  be  named  in  such 
notice,  which  time  shall  not  be  less  than  five  or  more  than 
ten  days  from  the  service  thereof,  and  a  place  within  the  bounds 
of  the  towns  so  in  part  embraced,  and  proceed  to  inquire  and 
determine  whether  the  valuation  of  real  property  upon  the 
several  assessment-rolls  of  said  towns  are  substantially  just,  as 
compared  with  each  other,  so  far  as  said  districts  are  concerned, 
and  if  ascertained  not  to  be  so,  they  shall  determine  the  relative 
proportion  of  taxes  that  ought  to  be  assessed  upon  the  real 
property  of  the  parts  of  such  district  lying  in  different  towns, 
and  the  trustees  of  such  district  shall  thereupon  assess  the 
proportion  of  any  tax  thereafter  to  be  raised,  according  to  the 
determination  of  such  supervisors,  until  new  assessment-rolls  of 
the  town  shall  be  perfected  and  filed,  using  the  assessment-rolls 
of  the  several  towns  to  distribute  the  said  proportion  among 
the  persons  liable  to  be  assessed  for  the  same.  In  cases  when 
such  supervisors  shall  be  unable  to  agree,  they  shall  summon 
a  supervisor  from  some  adjoining  town,  who  shall  unite  in  such 
inquiring,  and  the  finding  of  a  majority  shall  be  the  determina- 
tion of  such  meeting.  Such  supervisors  shall  receive  for  their 
services  three  dollars  per  day  for  each  day  actually  employed 
which  shall  be  a  town  charge  upon  their  respective  towns. 

§  67.  Any  person  working  land  under  a  contract  for  a  share 
of  the  produce  of  such  land,  shall  be  deemed  the  possessor,  so 
far  as  to  render  him  liable  to  taxation  therefor,  in  the  district 
where  such  land  is  situate,  and  any  person  in  possession  of 
real  property  under  a  contract  for  the  purchase  thereof  shall 
be  liable  to  taxation  therefor  in  the  district  where  such  real 
property  is  situate. 

§  68.  Every  person  owning  or  holding  any  real  property  within 
any  school  district,  who  shall  improve  and  occupy  the  same  by 
his  agent  or  servant,  shall,  in  respect  to  the  liability  of  such 
property  to  taxation,  be  considered  a  taxable  inhabitant  of 
such  di<*trict,  in  the  same  manner  as  if  he  actually  resided 
therein. 

§  69.  Where  any  district  tax,  for  the  purpose  of  purchasing  a 
site  for  a  school-house,  or  for  purchasing  or  building,  keeping  in 
repair,  or  furnishing  such  school-house  with  necessary  fuel  and 
appendages,  shall  be  lawfully  assessed,  and  paid  by  any  person 
on  account  of  any  real  property  whereof  he  is  only  a  tenant  at 
will,  or  for  three  years,  or  for  a  less  period  of  time,  such  tenant 
may  charge  the  owner  of  such  real  estate  with  the  amount  of  the 
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tax  so  paid  by  him,  unless  some  agreement  to  the  contrary  shall 
have  been  made  by  such  tenant. 

§  70.  Every  taxable  inhabitant  of  a  district  who  shall  have 
been,  within  four  years,  set  off  from  any  other  district,  without 
his  consent,  and  shall  within  that  period,  have  actually  paid  in 
such  other  district,  under  a  lawful  assessment  therein,  a  district 
tax  for  building  a  school-house,  shall  be  exempted  by  the 
trustees  of  the  district  where  he  shall  reside,  from  the  payment 
of  any  tax  for  building  a  school-house  therein. 

§  71.  When  any  real  estate  within  a  district  so  liable  to 
taxation  shall  not  be  occupied  and  improved  by  the  owner,  his 
servant  or  agent,  and  shall  not  be  possessed  by  any  tenant,  the 
trustees  of  any  district,  at  the  time  of  making  out  any  tax-list 
by  which  any  tax  shall  be  imposed  thereon,  shall  make  and 
insert  in  such  tax-list  a  statement  and  description  of  every  such 
lot,  piece  or  parcel  of  land  so  owned  by  non-residents  therein, 
in  the  same  manner  as  required  by  law  from  town  assessors  in 
making  out  the  assessment-roll  of  their  towns;  and  if  any  such 
lot  is  known  to  belong  to  an  incorporated  company  liable  to 
taxation  in  such  district,  the  name  of  such  company  shall  be 
specified,  and  the  value  of  such  lot  or  piece  of  land  shall  be  set 
down  opposite  to  such  description,  which  value  shall  be  the 
same  that  was  affixed  to  such  lot  or  piece  of  land  in  the  last 
assessment-roll  of  the  town;  and  if  the  same  was  not  separately 
valued  in  such  roll,  then  it  shall  be  valued  in  proportion  to  the 
valuation  which  was  affixed  in  the  said  assessment-roll  to  the 
whole  tract  of  which  such  lot  or  piece  shall  be  part. 

§  72.  If  any  tax  on  real  estate  placed  upon  the  tax-list  and 
duly  delivered  to  the  collector,  or  the  taxes  upon  non-resident 
stockholders  in  banking  associations  organized  under  the  laws 
of  congress,  shall  be  unpaid  at  the  time  the  collector  is  re- 
quired by  law  to  return  his  warrant,  he  shall  deliver  to  the 
trustees  of  the  district  an  account  of  the  taxes  remaining  due, 
containing  a  description  of  the  lands  upon  which  such  taxes 
were  unpaid  as  the  same  were  placed  upon  the  tax-list,  together 
with  the  amount  of  the  tax  so  assessed,  and  upon  making  oath 
before  any  justice  of  the  -pesice  or  judge  of  a  court  of  record, 
notary  public  or  any  other  officer  authorized  to  administer 
oaths,  that  the  taxes  mentioned  in  any  such  account  remain 
unpaid,  and  that,  after  diligent  efforts,  he  has  been  unable  to 
collect  the  same,  he  ehall  be  credited  by  said  trustees  with  the 
amount  thereof. 
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§  73.  Upon  receiving  any  such  account  from  the  collector,  the 
trustees  shall  compare  it  with  the  original  tax-list,  and,  if  they 
find  it  to  be  a  true  transcript,  they  shall  add  to  such  account 
their  certificate,  to  the  effect  that  they  have  compared  it  with 
the  original  tax-list  and  found  it  to  be  correct,  and  shall  imme- 
diately transmit  the  account,  affidavit  and  certificate  to  the 
treasurer  of  the  county. 

§  74.  Out  of  any  moneys  in  the  county  treasury,  raised  for 
contingent  expenses,  or  for  the  purpose  of  paying  the  amount 
of  the  taxes  so  returned  unpaid,  the  treasurer  shall  pay  to  the 
collector  the  amount  of  the  taxes  so  returned  as  unpaid,  with 
five  per  centum  of  the  amount  in  addition  thereto,  for  the  com- 
pensation of  such  collector,  and  if  there  are  no  moneys  in  the 
treasury  applicable  to  such  purpose,  the  board  of  supervisors,  at 
the  time  of  levying  said  unpaid  taxes,  as  provided  in  the  next 
section,  shall  pay  to  the  collector  of  the  school  district  the 
amount  thereof,  with  said  addition  thereto,  by  vouchers  or  draft 
on  the  county  treasurer  in  the  same  manner  as  other  county 
charges  are  paid,  and  the  collector  shall  be  again  charged  there- 
with by  the  trustees.  [Thus  am.  by  L.  1895,  ch.  769,  taldng 
eifecf    May  27,  1895.] 

§  75.  Such  account,  affidavit  and  certificate  shall  be  laid  by 
the  county  treasurer  before  the  board  of  supervisors  of  the 
county,  who  shall  cause  the  amount  of  such  unpaid  taxes,  with 
seven  per  cent  of  the  amount  in  addition  thereto,  to  be 
levied  upon  the  lands  upon  which  the  same  were  imposed;  and 
if  imposed  upon  the  lands  of  any  incorporated  company,  then 
upon  such  company;  and  when  collected  the  same  shall  be  re- 
turned to  the  county  treasurer  to  reimburse  the  amount  po 
advanced,  with  the  expenses  of  collection;  and  if  imposed  upon 
the  stock  of  a  non-resident  stockholder  in  a  banking  association 
organized  under  the  laws  of  congress,  then  the  same,  with  seven 
per  cent  of  the  amount  in  addition  thereto,  shall  be  a  lien  upon 
any  dividends  thereafter  declared  upon  such  stock,  and,  upon 
notice  by  the  board  of  supervisors  to  the  president  and  directors 
of  such  bank  of  such  charge  upon  such  stock,  the  president 
and  directors  shall  thereafter  withhold  the  amount  so  stated 
from  any  future  dividends  upon  such  stock,  and  shall  pay  the 
same  to  the  collector  of  the  town  duly  authorized  to  receive  the 
same. 

§  76.  Any  person  whose  Tands  are  included  in  any  such  account 
may  pay  the  tax  assessed  thereon,  with  five  per  centum  added 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1557 

L.  18H  ch.  566.  Title  7,  g§  77-80. 

thereto,  to  the  county  treasurer,  at  any  time  before  the  board  of 
supervisors  shall  have  directed  the  same  to  be  levied.  [Thiis 
am.  by  L.  1895,  ch.  769,  taking  effect  May  27,  1895.] 

§  77.  The  same  proceedings  in  all  respects  shall  be  had  for  the 
collection  of  the  amount  so  directed  to  be  raised  by  the  board 
of  supervisors  as  are  provided  by  law  in  relation  to  the  county 
taxes;  and,  upon  a  similar  account,  as  in  the  case  of  county 
taxes  of  the  arrears  thereof  uncollected,  being  transmitted  by 
the  county  treasurer  to  the  comptroller,  the  same  shall  be  paid 
on  his  warrant  to  the  treasurer  of  the  county  advancing  the 
same;  and  the  amount  so  assumed  by  the  state  shall  be  collected 
for  its  benefit,  in  the  manner  prescribed  by  law  in  respect  to  the 
arrears  of  county  taxes  upon  land  of  non-residents;  or  if  any 
part  of  the  amount  so  assumed  consisted  of  a  tax  upon  any 
incorporated  company,  the  same  proceedings  may  also  be  had 
for  the  collection  thereof  as  provided  by  law  in  respect  to  the 
county  taxes  assessed  upon  such  company. 

§  78.  The  warrant  for  the  collection  of  a  district  tax  shall  be 
under  the  hands  of  the  trustees,  or  a  majority  of  them,  with  or 
without  their  seals;  and  it  shall  have  the  like  force  and  effect 
as  a  warrant  issued  by  a  board  of  supervisors  to  a  collector  of 
taxes  in  the  town;  and  the  collector  to  whom  it  may  be  delivered 
for  collection  shall  be  thereby  authorized  and  required  to  collect 
from  every  person  in  such  tax-list  named  the  sum  set  opposite  to 
his  name,  or  the  amount  due  from  any  person  or  persons  speci- 
fied therein,  in  the  same  manner  that  collectors  are  authorized 
to  collect  town  and  county  taxes. 

§  79.  A  warrant  for  the  collection  of  a  tax  voted  by  the  dis- 
trict shall  not  be  delivered  to  the  collector  until  the  thirty-first 
day  after  the  tax  was  voted.  A  warrant  for  the  collection  of 
any  tax  not  so  voted  may  be  delivered  to  the  collector  when- 
ever the  same  is  completed. 

§  80.  Within  such  time,  not  less  than  ten  days,  as  the  trustees 
shall  allow  him  for  the  purpose,  the  collector,  before  receiving 
Ihe  first  warrant  for  the  collection  of  money,  shall  execute  a  bond 
to  the  trustees,  with  one  or  more  sureties,  to  be  approved  by  a 
majority  of  the  trustees,  in  such  amount  as  the  district  meeting 
shall  have  fixed,  or  if  such  meeting  shall  not  have  fixed  the 
amount,  then  in  such  amount  as  the  trustees  shall  deem  reason- 
able, conditioned  for  the  due  and  faithful  execution  of  the  duties 
of  his  office.  The  trustees,  upon  receiving  said  bond,  shall,  if 
they  approve  thereof,  indorse  their  approval  thereon,  and  forth- 
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with  deliver  the  same  to  the  town  clerk  of  the  town  in  which 
said  collector  resides,  and  said  clerk  shall  file  the  same  in  his 
office,  and  enter  in  a  book  to  be  kept  by  him  for  that  purpose, 
a  memorandum,  showing  the  date  of  said  bond,  the  names  of 
the  parties  and  sureties  thereto,  the  amount  of  the  penalty 
thereof,  and  the  date  and  time  of  filing  the  same,  and  said  town 
clerk  is  authorized  to  receive  as  a  fee  for  such  filing  and  memo- 
randum the  sum  of  twenty-five  cents,  which  sum  is  hereby  made 
a  charge  against  the  school  district  interested  in  said  bond;  and 
in  case  the  trustees  of  any  school  district,  other  than  those 
within  the  limits  of  any  city  or  incorporated  village,  shall  deem 
it  for  the  best  interests  of  the  district  or  the  public  to  have  the 
collector  of  such  district  disburse  to  teachers  the  money 
apportioned  by  the  state  for  teachers'  wages,  they  shall  so 
direct,  by  resolution  to  be  entered  upon  the  minutes  of  their 
proceedings^  and  thereupon  the  said  collector,  before  receiving 
any  such  money  for  such  purpose,  shall  execute  a  bond  to  the 
trustees,  with  two  or  more  sureties,  in  double  the  amount  of 
the  last  apportionment,  with  like  condition  of  sureties,  approval 
of  trustees,  and  amount  and  like  directions  as  to  filing  as  are 
required  above  for  a  bond  for  the  collection  of  taxes,  and  con- 
ditioned also  for  the  due  and  faithful  execution  of  the  duties 
of  his  oflice  as  such  disbursing  agent.  In  districts  in  which  a 
treasurer  shall  be  elected  as  hereinbefore  provided  in  this  title, 
the  collector  shall  not  receive  or  disburse  any  of  the  money 
apportioned  by  the  state  for  teachers'  wages,  but  the  same 
shall  be  paid  by  the  supervisor  to  such  treasurer  as  herein- 
before provided. 

§  81.  The  collector,  on  the  receipt  of  a  warrant  for  the  col- 
lection of  taxes,  shall  give  notice  to  the  taxpayers  of  the  district 
by  publicly  posting  written  or  printed,  or  partly  written  and 
partly  printed  notices  in  at  least  three  public  places  in  such 
district,  one  of  which  shall  be  on  the  outside  of  the  front  door 
of  the  school-house,  stating  that  he  has  received  such  warrant 
and  will  receive  all  such  taxes  as  may  be  voluntarily  paid  to 
him  within  two  weeks  from  the  time  of  posting  said  notice. 
Such  collector  shall  also  give  a  like  notice,  either  personally  or 
by  mail,  at  least  ten  days  previous  to  the  expiration  of  the  two 
weeks  aforesaid,  to  the  ticket  agent  at  the  nearest  station  of 
any  railroad  corporation  assessed  for  taxes  upon  the  tax  list 
delivered  to  him  with  the  aforesaid  warrant,  and  where  the 
amount  of  the  tax  is  one  dollar  or  more  the  collector  shall  also 
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give  a  like  notice  to  all  non-resident  taxpayers  on  said  list 
whose  residence  or  post-office  address  may  be  known  to  such 
collector,  or  which  may  be  ascertained  by  him  upon  inquiry  of 
the  trustees  and  clerk  of  his  district,  and  no  school  collector 
shall  be  entitled  to  recover  from  any  railroad  corporation  or 
non-resident  taxpayer  more  than  one  per  cent  fees  on  the  taxes 
assessed  against  such  corporation  or  non-resident,  unless  such 
notice  shall  have  been  given  as  aforesaid;  and  in  case  the  whole 
amount  of  taxes  shall  not  be  so  paid  in  the  collector  shall  forth- 
with proceed  to  collect  the  same.  He  shall  receive  for  his  ser- 
vices, on  all  sums  paid  in  as  aforesaid,  one  per  cent,  and  upon 
all  sums  collected  by  him,  after  the  expiration  of  the  time 
mentioned,  five  per  cent,  except  as  hereinbefore  provide<l;  and 
in  case  a  Iv\y  and  sale  shall  be  necessarily  made  by  such  col- 
lector, he  shall  be  entitled  to  traveling  fees,  at  the  rate  of  ten 
centR  per  mile,  to  be  computed  from  the  school-house  in  such 
district. 
[Payment  of  school  taxes  by  railroad  companies,  L.  1881,  ch.  675.] 

§  82.  Any  collector  to  whom  any  tax-list  and  warrant  may  be 
delivered  for  collection  may  execute  the  same  in  any  other  dis- 
trict or  town  in  the  same  county,  or  in  any  other  county  where 
the  district  is  a  joint  district  and  composed  of  territory  from 
adjoining  counties,  in  the  same  manner  and  with  the  like 
authority  as  in  the  district  in  which  the  trustees  issuing  the 
said  warrant  may  reside,  and  for  the  benefit  of  which  said 
tax  is  intended  to  be  collected;  and  the  bail  or  sureties  of  any 
collector,  given  for  the  faithful  performance  of  his  official  duties, 
are  hereby  declared  and  made  liable  for  any  moneys  received  or 
collected  on  any  such  tax-list  and  warrant. 

§  83.  If  the  sum  or  sums  of  money,  payable  by  any  person  or 
persons  named  in  such  tax-list,  shall  not  be  paid  by  him  or 
them  or  collected  by  such  warrant  within  the  time  therein 
limited,  it  shall  and  may  be  lawful  for  the  trustees  to  renew 
such  warrant  in  respect  to  such  delinquent  person  or  persons; 
and  whenever  more  than  one  renewal  of  a  warrant  for  the  col- 
lection of  any  tax-list  may  become  necessary  in  any  district, 
the  trustees  may  make  such  further  renewal  or  renewals,  with 
the  written  approval  of  the  supervisor  of  any  town  in  which  a 
school-house  of  said  district  shall  be  located,  to  be  indorsed 
upon  such  warrant. 

§  84.  WEenever  the  trustees  of  any  school  district  shall  dis- 
cover any  error  in  a  tax-list  made  out  by  them,  they  may,  with 
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the  approval  and  consent  of  the  superintendent  of  public  in- 
struction, after  refunding  any  amount  that  may  have  been  im- 
properly collected  on  such  tax-list,  if  the  same  shall  be  required 
by  him,  amend  and  correct  such  tax-list,  as  directed  by  the 
superintendent,  in  conformity  to  lawt- 

§  85.  Whenever  any  sum  or  sums  of  money  payab^p  by  any 
person  or  persons  named  in  such  tax-list,  shall  not  be-paid  by 
such  person  or  persons,  or  collected  by  such  warrant  within  the 
time  therein  limited,  or  the  time  limited  by  any  renewal  of  such 
warrant;  or  in  case  the  property  assessed  be  real  estate  belong- 
ing to  an  incorporated  company,  and  no  goods  or  chattels  can 
be  found  whereon  to  levy  the  tax,  the  trustee  or  trustees  may 
sue  for  and  recover  the  same  in  their  name  of  office. 

§  86.  The  collector  shall  keep  in  his  possession  all  moneys 
received  or  collected  by  him  by  virtue  of  any  warrant,  or  re- 
ceived by  him  from  the  county  treasurer  or  board  of  super- 
visors for  taxes  returned  as  unpaid,  or  moneys  apportioned  by 
the  state  or  raised  by  direct  taxation  for  teachers'  wages  or 
library,  to  be  by  him  paid  out  upon  the  written  order  of  a 
majority  of  the  trustees;  said  collector,  when  a  treasurer  shall 
have  been  elected  in  his  district,  shall  pay  over  the  moneys 
collected  by  him  by  virtue  of  his  warrant,  to  said  treasurer 
as  hereinbefore  provided  in  this  title;  and  he  shall  report  in 
writin*?,  at  the  annual  meeting,  all  his  collections,  receipts  and 
disbursements,  and  shall  report  to  the  supervisor  on  or  before 
the  f)r8t  Tuesday  of  March  in  each  year  the  amounts  of  school 
moneys  in  his  hands  not  i»aid  out  on  trustees'  orders,  and  shall 
pay  over  to  his  successor  in  office,  when  he  has  duly  qualified 
and  given  bail,  all  moneys  in  his  hands  belonging  to  the  district. 

§  87.  If  by  the  neglect  of  any  collector  any  moneys  shall  be 
lost  to  any  school  district,  which  might  have  been  collected 
within  the  time  limited  in  the  warrant  delivered  to  him  for 
their  collection,  he  shall  forfeit  to  such  district  the  amount  of 
the  moneys  thus  lost,  and  shall  account  for  and  pay  over  the 
same  to  the  trustees  of  such  district,  in  the  same  manner  as  if 
they  had  been  collected. 

§  88.  For  the  recovery  of  all  such  forfeitures,  and  of  all 
balances  in  the  hands  of  the  collector,  which  he  shall  have  neg- 
lected or  refused  to  pay  to  his  successor,  or  to  the  treasurer  of 
such  district,  the  trustees,  in  their  name  of  office,  shall  have 
their  remedy  upon  the  official  bond  of  the  collector,  or  any  action 
and  any  remedy  given  by  law;  and  they  shall  apply  all  such 
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moneys,  when  recovered,  in  the  same  manner  as  if  paid  without 
suit. 

§  89.  Within  fifteen  days  after  any  tax-list  and  warrant  shall 
have  been  returned  by  a  collector  to  the  trustees  of  any  school 
district,  the  trustees  shall  deliver  the  same  to  the  town  clerk  of 
the  town  in  which  the  collector  resides,  and  said  town  clerk 
shall  file  the  same  in  his  office. 


TITLE   Vm. 
TTnion  Free  Schools,  how  Established,  who  are  Voters  at  Meetlng^B 
and   their  Powers;   Election   and   Terms  of  Office  of  Members   of 
Board  of  Education,  and  Powers  of  such  Board. 

ARTICLE    1. 

Of  the  proceedings  for  the  establishment  of  union  free  schools^ 
powers  of  voters  at  meetings;  classification  of  terms  of  office 
and  election  of  members  of  boards  of  education;  certified  copies 
of  proceedings  of  meetings  to  be  filed;  board  of  education  to 
elect  a  president  and  appoint  a  treasurer  and  collector. 
Section  1.  Whenever  fifteen  persons  entitled  to  vote  at  any 
meeting  of  the  inhabitants  of  any  school  district  in  the  state, 
shall  sign  a  call  -for  a  meeting,  to  be  held  for  the  purpose  of 
determining  whether  a  union  free  school  shall  be  established 
therein  in  conformity  with  the  provisions  of  this  title,  it  shall 
be  the  duty  of  the  trustees  of  such  district,  within  ten  days 
after  such  call  shall  have  been  presented  to  them,  to  give  public 
notice  that  a  meeting  of  the  inhabitants  of  such  district,  en- 
titled to  vote  thereat,  will  be  held  for  such  purpose  as  afore- 
said, at  the  school-house,  or  other  more  suitable  place,  in  such 
district,  on  a  day  and  at  an  hour  in  such  notice  to  be  specified, 
not  less  than  twenty  nor  more  than  thirty  days  after  the  pub- 
lication of  such  notice.    If  the  trustees  shall  refuse  to  give  such 
notice,  or  shall  neglect  to  give  the  same  for  twenty  days,  the 
superintendent  of  public  instruction  may  authorize  and  direct 
any  inhabitant  of  said  district  to  give  the  same.    The  qualifi- 
cations of  the  inhabitants,  entitled  to  vote  at  such  meeting, 
shall  be  sufliciently  set  forth  in  the  notice  aforesaid. 

§  2.  Whenever  such  district  shall  correspond  wholly  or  in  part 
with  an  incorporated  village,  in  which  there  shall  be  published 
a  daily  or  weekly  newspaper,  the  notice  aforesaid  shall  be  given 
196 
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by  posting  at  least  fl\e  copies  thereof,  severally,  in  various  con- 
spicuous places  in  said  district,  at  least  twenty  days  prior  to 
such  meeting,  and  by  causing  the  same  to  be  published  once  a 
week  for  three  consecutive  weeks  before  such  meeting,  in  all 
the  newspapers  published  in  said  district.  In  other  districts 
the  said  notice  shall  be  given  by  posting  the  same  as  aforesaid, 
and  in  addition  thereto,  the  trustees  of  such  district  shall 
authorize  and  require  any  taxable  inhabitant  of  the  same,  to 
notify  every  other  inhabitant  (qualified  to  vote  as  aforesaid), 
of  such  meeting,  to  be  called  as  aforesaid,  who  shall  give  such 
notification  by  reading  said  notice  in  his  or  her  hearing,  or  in 
case  of  his  or  her  absence  from  home,  by  leaving  a  copy  thereof, 
or  so  much  thereof  as  relates  to  the  time,  place  and  object  of 
the  meeting,  at  the  place  of  his  or  her  abode  at  least  twenty 
days  prior  to  the  time  of  such  meeting;  but  the  proceedings  of 
any  meeting  held  pursuant  to  sections  one  and  two  of  this  title, 
shall  not  be  held  illegal  for  want  of  a  due  notice  to  all  the  per- 
sons qualified  to  vote  thereat;  unless  it  shall  appear  that  the 
omission  to  give  such  notice  was  willful  and  fraudulent. 

§  3.  The  reasonable  expense  of  such  notices,  and  of  their 
publication  and  service,  shall  be  chargeable  upon  the  district, 
in  case  a  union  free  school  is  established  by  the  meeting  so  con- 
vened, to  be  levied  and  collected  by  the  trustees,  as  in  case  of 
taxes  now  levied  for  school  purposes ;  but  in  the  event  that  such 
union  free  school  shall  not  be  established,  then  the  said  ex- 
pense shall  be  chargeable  upon  the  inhabitants  signing  the  call, 
jointly  and  severally,  to  be  sued  for,  if  necessary,  in  any  court 
having  jurisdiction  of  the  same. 

§  4.  Whenever  fifteen  persons,  entitled  as  aforesaid,  from  each 
of  two  or  more  adjoining  districts,  shall  unite  in  a  call  for  a 
meeting  of  the  inhabitants  of  such  districts,  to  determine 
whether  such  districts  shall  be  consolidated  by  the  establish- 
ment of  a  union  free  school  therefor  and  therein,  it  shall  be 
the  duty  of  the  trustees  of  such  districts,  or  a  majority  of  them, 
to  give  like  public  notice  of  such  meeting,  at  some  convenient 
place  within  such  districts  and  as  central  as  may  be,  within 
the  time,  and  to  be  published  and  served  in  the  manner  set 
forth  in  the  first  and  second  sections  of  this  title,  in  each  of 
such  districts.  The  reasonable  expenses  of  preparing,  publish- 
ing and  serving  such  notices  shall  be  chargeable  upon  the  union 
free  school  district,  and  be  collected  by  tax,  if  a  union  free 
school  shall  be  established  pursuant  to  such  call,  but  otherwise 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1563 

L.  1894,  ch.  556.  Title  8,  §  6. 

the  signers  of  the  call  shall  be  jointly  and  severally  liable  for 
such  expenses.  The  superintendent  of  public  instruction  may 
order  such  meeting  under  the  conditions  and  in  the  manner 
prescribed  in  the  first  section  of  this  title. 

§  5.  Any  such  meeting  held  pursuant  to  the  foregoing  pro- 
visions shall  be  organized  by  the  election  of  a  chairman  and 
secretary,  and  may  be  adjourned  from  time  to  time,  by  a 
majority  vote,  provided  that  such  adjournment  shall  not  be  for 
a  longer  period  than  ten  days;  and  whenever  at  any  such  meet- 
ing duly  called  and  held  under  the  provisions  of  sections  one 
and  two  of  this  title  at  least  fifteen  qualified  voters  of  the 
district  shall  be  present,  or  at  such  meeting  duly  called  and 
held  under  the  provisions  of  section  four  of  this  title,  at  least 
fifteen  qualified  voters  of  each  of  the  two  or  more  adjoining 
districts  joining  in  the  call,  shall  be  present,  such  meeting  may, 
by  the  affirmative  vote  of  a  majority  present  and  voting,  adopt 
a  resolution  to  establish  a  union  free  school  in  said  district,  or 
to  consolidate  the  two  or  more  adjoining  districts  by  establish- 
ing a  union  free  school  in  said  districts  pursuant  to  the  notice 
of  said  meeting.  If  said  meeting  shall  determine  to  establish 
a  imion  free  school  in  said  district  or  districts  as  aforesaid, 
it  shall  be  lawful  for  such  meeting  thereafter  to  proceed  to  the 
election  by  ballot,  of  not  less  than  three  nor  more  than  nine 
trustees,  who  shall,  by  the  order  of  such  meeting,  be  divided 
into  three  several  classes,  the  first  to  hold  until  one,  the  second 
until  two,  and  the  third  until  three  years  from  the  first  Tuesday 
of  August  next  following,  except  as  in  the  next  section  pro- 
vided. Thereafter  there  shall  be  elected  in  all  union  free 
school  districts  whose  limits  do  not  correspond  with  those  of  an 
incorporated  village  or  city,  at  the  annual  meeting  of  said  dis- 
tricts, trustees  of  said  districts,  to  supply  the  places  of  those 
whose  terms  of  office,  by  the  classification  aforesaid,  are  about 
to  expire.  The  trustees,  so  as  aforesaid  elected,  shall  enter  at 
once  upon  their  offices,  and  the  office  of  any  existing  trustee 
or  trustees  in  such  district  or  districts,  before  the  establish- 
ment of  a  union  free  school  therein,  shall  cease,  except  for 
the  purposes  stated  in  section  twelve  of  title  six  of  this  act. 
Neither  a  school  commissioner  nor  a  supervisor  is  eligible  to 
be  a  member  of  any  board  of  education,  and  the  acceptance  of 
either  of  said  offices  by  a  member  of  said  board  vacates  his 
office  as  such  member.  The  said  trustees  and  their  successors 
in  office  shall  constitute  the  board  of  education  of  and  for  the 
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union  free  school  district  for  which  they  are  elected,  and  the 
designation  of  such  district  ae  union  free  school  district  number 
of  the  town  of  shall  be  made  by  the  school  com- 

missioner having  jurisdiction  of  the  district;  and  the  said  board 
shall  have  the  name  and  style  of  the  board  of  education  of 
(adding  the  designation  aforesaid);  copies  of  said  call,  minutes 
of  said  meeting  or  meetings,  duly  certified  by  the  chairman 
and  secretary  thereof,  shall  be  by  them,  or  either  of  them, 
transmitted  and  deposited,  one  to  and  with  the  town  clerk,  one 
to  and  with  the  school  commissioner  in  whose  jurisdiction  said 
districts  are  located,  and  one  to  and  with  the  superintendent  of 
public  instruction;  but  when  at  any  such  meeting,  the  question 
as  to  the  establishment  of  a  union  free  school  shall  not  be 
decided  in  the  affirmative,  as  aforesaid,  then  all  further  pro- 
ceedings at  such  meeting,  except  a  motion  to  reconsider  or 
adjourn,  shall  be  dispensed  with,  and  no  such  meeting  shall 
be  again  called  within  one  year  thereafter.  And  when  any 
such  meeting  shall  have  established  a  union  free  school  in  said 
district  or  districts,  such  union  free  school  district  shall  not  be 
dissolved  within  the  period  of  one  year  from  the  first  Tuesday 
of  August  next  after  such  meeting. 

§  6.  Whenever  said  board  of  education  shall  be  constituted 
for  any  district  or  districts  whose  limits  correspond  with  those 
of  any  incorporated  village  or  city,  the  trustees  so  elected  shall, 
by  the  order  of  such  meeting,  be  divided  into  three  several 
classes :  The  first  class  to  serve  until  one;  the  second,  until 
two;  and  the  third,  until  three  years  after  the  day  of  the  next 
charter  election  in  such  village  or  city,  and  their  regular  term 
of  service  shall  be  computed  from  the  several  days  of  such 
charter  elections.  And  thereafter,  there  shall  be  annually 
elected  in  such  villages  and  cities,  at  the  charter  elections,  by 
separate  ballot,  to  be  indorsed  "  school  trustee,''  in  the  same 
manner  as  the  charter  officers  thereof,  trustees  of  the  said  union 
free  schools,  to  supply  the  places  of  those  whose  terms  by  the 
classification  aforesaid  are  about  to  expire. 

i  7.  The  said  boards  of  education  are  hereby  severally  created 
bodies  corporate,  and  each  shall,  at  its  first  meeting,  and  at 
each  annual  meeting  thereafter,  elect  one  of  their  number 
president  In  every  union  free  school  district  other  than  such 
whose  limits  correspond  with  those  of  an  incorporated  city  or 
village,  the  qualified  voters  of  such  district,  at  each  annual 
meeting  shall  elect  a  clerk  of  said  district,  who  shall  also  act 
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as  clerk  of  the  board  of  education  of  such  district.  Such  clerk 
shall  be  elected  by  ballot,  and  must  receive  a  majority  of  the 
votes  of  the  qualified  voters  of  the  district  present  and  voting. 
Such  clerk  must  be  a  qualified  voter  in  said  district,  and  a 
person  other  than  a  trustee,  or  a  teacher  employed  in  said 
district.  He  shall  perform  all  the  clerical  and  other  duties  per- 
taining to  his  office,  and  for  his  services  he  shall  be  entitled 
to  receive  such  compensation  as  shall  be  fixed  at  such  meeting. 
In  case  no  provision  is  made  at  an  annual  meeting  of  the  in- 
habitants for  the  election  of  a  clerk,  then  and  in  that  case  the 
board  of  education  shall  appoint  one  of  their  own  number  to 
act  as  clerk.  Said  board  of  education  shall  have  power  to 
appoint  one  of  the  taxable  inhabitants  of  their  district  treas- 
urer, and  another  collector  of  the  moneys  to  be  raised  within 
the  same  for  school  purposes,  who  shall  severally  hold  sucJi 
appointments  during  the  pleasure  of  the  board.  Such  treasurer 
and  collector  shall  each,  and  within  ten  days  after  notice  in 
writing  of  his  appointment,  duly  served  upon  him,  and  before 
entering  upon  the  duties  of  his  office,  execute  and  deliver  to  the 
said  board  of  education  a  bond,  with  such  sufficient  penalty  and 
sureties  as  the  board  may  require,  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  office.  And  in  case  such  bond 
shall  not  be  given  within  the  time  specified,  such  office  shall 
thereby  become  vacant,  and  said  board  shall  thereupon,  by 
appointment,  supply  such  vacancy. 

ARTICLE  2. 

Of  the  qualifications  of  voters  in  union  free  school  districts^  and 
of  meetings  of  such  voters  and  their  powers, 
§  8.  Every  person  of  full  age,  residing  in  any  union  free  school 
district,  and  who  has  resided  therein  for  a  period  of  thirty  days 
next  preceding  any  annual  or  special  meeting  held  therein,  and 
a  citizen  of  the  United  States,  who  owns,  or  hires,  or  is  in  the 
possession  under  a  contract  of  purchase,  of  real  property  in  such 
school  district  liable  to  taxation  for  school  purposes;  and  every 
such  resident  of  such  district  who  is  a  citizen  of  the  United 
States  of  twenty-one  years  of  age,  or  the  parent  of  a  child  or 
children  of  school  age,  some  one  or  more  of  whom  shall  have 
attended  the  district  school  in  said  district  for  a  period  of  at 
least  eight  weeks  within  one  year  preceding  such  school  meet- 
ing; and  every  such  person  not  being  the  parent,  who  shall 
have  permanently  residing  with  him  or  her  a  child  or  children 
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of  school  age,  some  one  or  more  of  whom  shall  have  attended 
the  district  school  in  said  district  for  a  period  of  at  least  eight 
weeks  within  one  year,  preceding  such  school  meeting;  and 
every  such  resident  and  citizen  as  aforesaid,  who  owns  any 
personal  property  assessed  on  the  last  preceding  assessment- 
roll  of  the  town,  exceeding  fifty  dollars  in  value,  exclusive  of 
such  as  is  exempt  from  execution,  and  no  other,  shall  be  entitled 
to  vote  at  any  school  meeting  held  in  said  district,  under  and 
pursuant  to  the  provisions  of  this  title.  No  person  shall  be 
deemed  to  be  ineligible  to  vote  at  any  such  school  district 
meeting  by  reason  of  sex,  who  has  one  or  more  of  the  qualifi- 
cations required  by  this  section.  No  person  shall  be  eligible 
to  hold  any  school  district  office  in  any  union  free  school  dis- 
trict, unless  he  or  she  is  a  qualified  voter  in  such  district,  and 
is  able  to  read  and  write.  Not  more  than  one  member  of  a 
family  shall  be  a  member  of*  same  board  of  education  in  any 
school  district.  [Thus  am.  by  L,  1895,  ch.  337,  taking  effect 
April  17,  1895.] 

§  9.  The  corporate  authorities  of  any  incorporated  village  or 
city,  in  which  any  such  union  free  school  shall  be  established, 
shall  have  power,  and  it  shall  be  their  duty,  to  raise,  from  time 
to  time,  by  tax,  to  be  levied  upon  all  the  real  and  personal 
property  in  said  city  or  village,  as  by  law  provided  for  the 
defraying  of  the  expenses  of  its  municipal  government,  such 
sum  or  sums  as  the  board  of  education  established  therein  shall 
declare  necessary  for  teachers'  wages  and  the  ordinary  con- 
tingent expenses  of  supporting  the  schools  of  said  district.  The 
sums  so  declared  necessary  shall  be  set  forth  in  a  detailed  state- 
ment in  writing,  addressed  to  the  corporate  authorities  by  the 
board  of  education,  giving  the  various  purposes  of  anticipated 
expenditure,  and  the  amount  necessary  for  each;  and  the  said 
corporate  authorities  shall  have  no  power  to  withhold  the  sums 
so  declared  to  be  necessary;  and  such  corporate  authorities  as 
aforesaid  shall  have  power,  and  it  shall  be  their  duty  to  raise, 
from  time  to  time,  by  tax  as  aforesaid,  any  such  further  sum  or 
sums  to  be  set  forth  in  a  detailed  statement  in  writing,  ad- 
dressed to  the  corporate  authorities  by  the  board  of  education, 
giving  the  various  purposes  of  the  proposed  expenditure,  and 
the  amount  necessary  for  each  which  may  have  been  or  which 
may  hereafter  be  authorized  by  a  majority  of  the  voters  of  such 
union  free  school  district  present  and  voting  at  any  special 

*  So  In  the  oiicinal. 
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dlBtrict  meeting  duly  convened,  for  making  additions,  altera- 
tions, or  improvements  to  or  on  the  sites  or  structures  belong- 
ing to  the  district,  or  for  the  purchase  of  other  sites  or  struc- 
tures, or  for  a  change  of  sites,  or  for  the  erection  of  new  build- 
ings, or  for  buying  apparatus  or  fixtures,  or  for  such  other 
purpose  relating  to  the  support  and  welfare  of  the  school  as 
they  may,  by  resolution,  approve;  and  they  may  direct  the 
moneys  so  voted  to  be  levied  in  one  sum,  or  by  installments, 
but  no  addition  to  or  change  of  site  or  purchase  of  a  new  site 
or  tax  for  the  purchase  of  any  new  site  or  structure,  or  for  the 
purchase  of  an  addition  to  the  site  of  any  school-house,  or  for 
building  any  new  school-house,  or  for  the  erection  of  an  addition 
to  any  school-house  already  built,  shall  be  voted  at  any  such 
meeting  unless  a  notice  by  the  board  of  education  stating  that 
such  tax  will  be  proposed,  and  specifying  the  amount  and  object 
thereof  shall  have  been  published  once  in  each  week  for  the 
four  weeks  next  preceding  such  district  meeting,  in  two  news- 
papers, if  there  shall  be  two,  or  in  one  newspaper  if  there  shall 
be  but  one,  published  in  such  district.  But  if  no  newspaper  shall 
then  be  published  therein,  the  said  notice  shall  be  posted  up  in 
at  least  twenty  of  the  most  public  places  in  sai3  district  twenty 
days  before  the  time  of  such  meeting.  No  vote  to  raise  money 
shall  be  rescinded,  nor  the  amount  thereof  be  reduced  at  any 
subsequent  meeting,  unless  the  same  be  done  within  ten  days 
after  the  same  shall  have  been  first  voted.  For  the  purpose 
of  giving  efifect  to  these  provisions,  the  corporate  authorities  are 
hereby  authorized,  whenever  a  tax  shall  have  been  voted  to  be 
collected  in  installments  for  the  purpose  of  building  a  new 
school-house,  or  building  an  addition  to  a  school-house,  or  mak- 
ing additions,  alterations  or  improvements  to  buildings  or 
structures  belonging  to  the  district,  or  for  the  purchase  of  a  new 
site,  or  for  an  addition  to  a  site,  to  borrow  so  much  of  the  sum 
voted  as  may  be  necessary,  at  a  rate  of  interest  not  exceeding 
six  jK)r  cent,  and  to  issue  bonds  or  other  evidences  of  indebted- 
ness therefor,  which  shall  be  a  charge  upon  the  district,  and 
be  paid  at  maturity,  and  which  shall  not  be  sold  below  par. 
Said  bonds  or  other  evidences  of  indebtedness  shall  be  pre- 
pared by  the  board  of  education,  signed  by  the  president  and 
secretary  thereof,  and  delivered  to  the  treasurer  of  the  incorpo- 
rated village  or  city,  who  shall  countersign  the  same,  and  give 
due  notice  of  the  time  and  place  of  the  sale  of  such  bonds,  at 
least  ten  days  prior  thereto,  by  publication  twice  in  two  news- 
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papers,  if  there  shall  be  two,  or  in  one  newspaper,  if  there  shall 
be  but  one,  published  in  such  district.  But  if  no  newspaper 
shall  then  be  published  therein,  the  said  notice  shall  be  posted 
up  in  at  least  ten  of  the  most  public  places  in  said  district  ten 
days  before  the  day  of  the  sale.  The  proceeds  of  the  sale  of 
said  bonds  shall  be  paid  into  the  treasury  of  said  incorporated 
village  or  city,  to  the  credit  of  the  board  of  education  of  such 
district. 

§  10.  A  majority  of  the  voters  of  any  union  free  school  district, 
other  than  those  whose  limits  correspond  with  an  incorporated 
city  or  village,  present  at  any  annual  or  special  district  meeting, 
duly  convened,  may  authorize  such  acts  and  vote  such  taxes 
as  they  shall  deem  expedient  for  making  additions,  alterations 
or  improvements  to  or  in  the  sites  or  structures  belonging  to 
the  district,  or  for  the  purchase  of  other  sites  or  structures, 
or  for  a  change  of  sites,  or  for  the  erection  of  new  buildings, 
or  for  buying  apparatus  or  fixtures,  or  for  paying  the  wages  of 
teachers  and  the  necessary  expenses  of  the  school,  or  for  such 
other  purpose  relating  to  the  support  and  welfare  of  the  school 
as  they  may,  by  resolution,  approve;  the  designation  of  a  site 
or  sites  by  the  district  meeting  shall  be  by  written  resolution 
containing  a  description  thereof  by  metes  and  bounds,  and 
such  resolution  must  receive  a  majority  of  the  votes  of  the 
qualified  voters  present  and  voting  at  said  meeting,  to  be  ascer- 
tained by  taking  and  recording  the  ayes  and  noes.  On  all  propo- 
sitions arising  at  said  meetings  involving  the  expenditure  of 
money,  or  authorizing  the  levy  of  a  tax  or  taxes  in  one  sum  or 
by  installments,  the  vote  thereon  shall  be  by  ballot,  or  ascer- 
tained by  taking  and  recording  the  ayes  and  noes  of  such  quali- 
fied voters  attending  and  voting  at  such  meetings;  and  they  may 
direct  the  moneys  so  voted  to  be  levied  in  one  sum,  or  by  install- 
ments, but  no  addition  to  or  change  of  site  or  purchase  of  a  new 
site  or  tax  for  the  purchase  of  any  new  site  or  structure,  or  for 
the  purchase  of  an  addition  to  the  site  of  any  schoolhouse,  or  for 
building  any  new  schoolhouse,  or  for  the  erection  of  an  addition  to 
any  schoolhouse  already  built,  shall  be  voted  at  any  such  meeting 
unless  a  notice  by  the  board  of  education  stating  that  such  tax 
will  be  proposed,  and  specifying  the  amount  and  object  thereof, 
shall  have  been  published  once  in  each  week  for  the  four  weeks 
next  preceding  such  district  meeting,  in  two  newspapers,  if 
there  shall  be  two,  or  in  one  newspaper  if  there  shall  be  but  one, 
published  in  such  district.    But  if  no  newspaper  shall  then  be 
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published  therein,  the  said  notice  shall  be  posted  up  in  at  least 
twenty  of  the  nM)st  public  places  in  said  district  twenty  days 
before  the  time  of  such  meeting.  And  whenever  a  tax  for  any 
of  the  objects  hereinbefore  specified  shall  be  legally  voted,  the 
boards  of  education  shall  make  out  their  tax-list,  and  attach  their 
warrant  thereto,  in  the  manner  provided  in  article  seven  of  title 
seven  of  this  act,  for  the  collection  of  school  district  taxes,  and 
shall  cause  such  taxes  or  such  installments  to  be  collected  at 
such  times  as  they  shall  become  due.  No  vote  to  raise  money 
shall  be  rescinded,  nor  the  amount  thereof  be  reduced  at  any 
subsequent  meeting,  unless  the  same  be  done  within  ten  days 
after  the  same  shall  have  been  first  voted.  For  the  purpose  of 
giving  effect  to  these  provisions,  trustees  or  boards  of  education 
are  hereby  authorized,  whenever  a  tax  shall  have  been  voted  to 
be  collected  in  installments  for  the  purpose  of  building  a  new 
schoolhouse  or  building  an  addition  to  a  schoolhouse,  or  making 
additions,  alterations  or  improvements  to  buildings  or  structures 
belonging  to  the  district,  or  for  the  purchase  of  a  new  site  or 
for  an  addition  to  a  site,  to  borrow  so  much  of  the  sum  voted  as 
mny  be  necessary  at  a  rate  of  interest  not  exceeding  six  per 
centum,  and  to  issue  bonds  or  other  evidences  of  indebtedness 
therefor,  which  shall  be  a  charge  upon  the  district,  and  be  paid 
at  maturity,  and  which  shall  not  be  sold  below  par;  due  notice 
of  the  time  and  place  of  the  sale  of  such  bonds  shall  be  given  by 
(he  board  of  education  at  least  ten  days  prior  thereto  by  publica- 
tion twice  in  two  newspapers,  if  there  shall  be  two,  or  in  one 
newspaper,  if  there  shall  be  but  one,  published  in  such  district 
But  if  no  newspaper  shall  then  be  published  therein,  the  said 
notice  shall  be  posted  up  in  at  least  ten  of  the  most  public  places 
in  said  district  ten  days  before  the  day  of  sale.  It  shall  be  the 
duty  of  the  trustees  or  the  person  or  persons  having  charge  of 
the  issue  or  payment  of  such  indebtedness,  to  transmit  a  state- 
ment thereof  to  the  clerk  of  the  board  of  supervisors  of  the 
county  in  which  such  indebtedness  is  created,  annually,  on  or 
before  the  first  day  of  November.  [Thus  am.  by  L.  1895,  ch.  273, 
iaJcing  effect  April  30,  1895.] 

§  11.  All  moneys  required  to  pay  teacliers'  wages  to  a  union 
free  school  or  in  the  academical  department  thereof,  after  the 
due  application  of  the  school  moneys  thereto,  shall  be  raised  by 
tax. 
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§  12.  Every  union  free  school  district  shall,  for  all  the  pur- 
poses of  the  apportionment  and  distribution  of  school  moneys, 
be  regarded  and  recognized  as  a  school  district 

ARTICLE  3. 

Of  annual  and  special  meetings,  and  of  election  of  memhers  of 

hoards  of  education  and  clerks  in  districts  where  the  number  of 

children  exceeds  three  hundred. 

§  13.  1.  In  union  free  school  districts  other  than  those  whose 
limits  correspond  with  those  of  any  incorporated  village  or 
city,  the  annual  school  meeting  shall  be  held  on  the  first  Tuesday 
of  August  The  boards  of  education  shall  have  power  to  call 
special  meeting  of  the  inhabitants  of  their  respective  districts 
whenever  they  shall  deem  it  necessary  and  proper,  in  the 
manner  prescribed  in  section  ten  of  this  title,  and  shall  in  like 
manner  give  notice  of  the  time  and  place  of  holding  the  annual 
school  district  meeting.  The  proceedings  of  any  special  meeting 
shall  not  be  held  to  be  illegal  for  want  of  a  dae  notice  to  all 
persons  qualified  to  vote  thereat,  unless  it  shall  appear  that  the 
omission  to  give  such  notice  was  willful  and  fraudulent.  The 
annual  meeting  of  the  board  of  education  of  every  such  union 
free  school  district  shall  be  held  on  the  Tuesday  next  after  the 
annual  school  district  meeting  therein. 

2.  In  union  free  school  districts  whose  limits  correspond  with 
those  X>t  any  incorporated  village  or  city,  the  boards  of  education 
shall  have  power  to  call  special  meetings  of  the  inhabitants  of 
their  respective  districts  for  the  purposes  mentioned  in  section 
nine  of  this  title,  in  the  manner  prescribed  in  said  section  nine. 
The  proceedings  of  any  special  meeting  shall  not  be  held  to  be 
illegal  for  want  of  due  notice  to  all  persons  qualified  to  vote 
thereat  unless  it  shall  appear  that  the  omission  to  give  such 
notice  was  willful  and  fraudulent  The  annual  meeting  of  the 
board  of  education  of  every  such  union  free  school  district  shall 
be  held  on  the  Tuesday  next  after  the  canvass  and  declaration 
of  the  election  of  the  members  of  said  board  at  the  annual 
charter  election  of  the  village  or  city. 

§  14.  In  union  free  school  districts  other  than  those  whose 
limits  correspond  with  those  of  an  incorporated  village  or  city, 
in  which  the  number  of  children  of  school  age  exceeds  three 
hundred,  as  shown  by  the  last  annual  report  of  the  board  of 
education  to  the  school  commissioner,  the  qualified  voters  of 
any  such  district  may  by  a  vote  of  a  majority  of  those  present 
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and  voting,  at  any  annual  meeting,  or  at  any  duly  called  special 
meeting,  to  be  ascertained  by  taking  and  recording  the  ayes 
and  no^s,  determine  that  the  election  of  the  members  of  the 
board  of  education  and  clerk  of  said  district,  shall  be  held  on 
the  Wednesday  next  following  the  day  designated  by  law  for 
holding  the  annual  meeting  of  said  district.  Until  such  deter- 
mination shall  be  changed,  such  election  shall  be  held  on  the 
Wednesday  next  following  the  day  on  which  such  annual  meet- 
ing of  such  district  shall  be  held,  in  each  year,  between  the  hours 
of  twelve  o'clock  noon,  and  four  o'clock  in  the  afternoon  at  the 
principal  school-house  in  the  district,  or  at  such  other  suitable 
place  as  the  trustees  may  designate.  When  the  place  of  holding 
such  election  is  other  than  at  the  principal  school-house,  the 
trustees  shall  give  notice  thereof  by  the  publication  of  such 
notice,  at  least  one  week  before  the  time  of  holding  such  election, 
in  some  newspaper  published  in  the  district,  or  by  posting  the 
same  in  three  conspicuous  places  in  the  district.  The  trustees 
may,  by  resolution,  extend  the  time  of  holding  the  election  from 
fi^ur  o'clock  until  sunset.  The  board  of  education,  or  such  of 
them  as  may  be  present,  shall  act  as  inspectors  of  election. 
If  a  majority  of  such  board  shall  not  be  present  at  the  time 
of  opening  the  polls,  those  members  of  the  board  in  attendance 
may  appoint  any  of  the  legal  voters  of  the  district  present,  to 
act  as  inspectors  in  place  of  the  absent  trustees;  and  if  none 
of  the  board  of  education  shall  be  present  at  the  time  of  open- 
ing the  polls,  the  legal  voters  present  may  choose  three  of  their 
number  to  act  as  inspectors.  The  district  clerk,  or  the  clerk 
of  the  board  of  education,  as  the  case  may  be,  shall  attend  at 
the  election  and  record  in  a  book  to  be  provided  for  that  pur- 
pose, the  name  of  each  elector  as  he  or  she  deposits  his  or 
her  ballot.  If  such  district  clerk,  or  clerk  of  the  board  of 
education  shall  be  absent,  or  shall  be  unable  or  refuse  to  act, 
the  board  of  education  or  inspectors  of  election  shall  appoint 
some  person  who  is  a  legal  voter  in  the  district  to  act  in  his 
place.  Any  clerk  or  acting  clerk  who  shall  neglect  or  refuse 
to  record  the  name  of  a  person  whose  ballot  is  received  by  the 
inspectors,  shall  be  liable  to  a  fine  of  twenty-five  dollars,  to 
be  sued  for  by  the  supervisor  of  the  town.  If  any  person  offer- 
ing to  vote  at  any  such  election  shall  be  challenged  as  unquali- 
fied by  any  legal  voter,  the  chairman  of  the  inspectors  shall 
require  the  person  so  offering  to  vote  to  make  the  following 
declaration:   "  I  do  declare  and  affirm  that  I  am  and  have  been 
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for  the  thirty  days  last  past  an  actual  resident  of  this  school 
district,  and  that  I  am  legally  qualified  to  vote  at  this  election." 
And  every  person  making  such  declaration  shall  be  permitted 
to  vote;  but  if  any  person  shall  refuse  to  make  such  declaration 
his  or  her  ballot  shall  not  be  received  by  the  inspectors.  Any 
person  who  upon  being  so  challenged  shall  willfully  make  a 
false  declaration  of  his  or  her  right  to  vote  at  such  election,  is 
guilty  of  a  misdemeanor.  Any  person  who  shall  vote  at  such 
election,  not  being  duly  qualified,  shall,  though  not  challenged, 
forfeit  the  sum  of  ten  dollars,  to  be  sued  for  by  the  supervisor 
of  the  town  for  the  benefit  of  the  school  or  schools  of  the  dis- 
trict. The  board  of  education  shall,  at  the  expense  of  the 
district,  provide  a  suitable  box  in  which  the  ballots  shall  be 
deposited  as  they  are  received.  Such  ballots  shall  contain  the 
names  of  the  persons  voted  for,  and  shall  designate  the  office 
for  which  each  one  is  voted.  The  ballots  may  be  either  written 
or  printed,  or  partly  written  and  partly  printed.  The  inspectors 
immediately  after  the  close  of  the  polls  shall  proceed  to  can- 
vass the  votes.  They  shall  first  count  the  ballots  to  determine 
if  they  tally  with  the  number  of  names  recorded  by  the  clerk, 
and  if  they  exceed  that  number,  enough  ballots  shall  be  with- 
drawn to  make  them  correspond.  Such  inspectors  shall  count 
the  votes  and  announce  the  result.  The  ptrrson  or  persons 
having  a  majority  of  the  votes  respectively  for  the  several  offices 
shall  be  elected,  and  the  clerk  shall  record  the  result  of  such 
ballot  and  election  as  announced  by  the  inspectors.  Whenever 
t^ie  time  for  holding  such  election  as  aforesaid  shall  pass  with- 
out such  election  being  held  in  any  such  district,  a  special 
election  shall*  be  called-  by  the  board  of  education,  but  if  no 
such  election  be  called  by  said  board*  within  twenty  days  after 
such  time  shall  have  passed,  the  school  commissioner  or  the 
state  superintendent  of  public  instruction  may  order  any  in- 
habitant of  said  district  to  give  notice  of  such  election  in  the 
manner  prescribed  by  section  ten  of  this  title;  and  the  officers 
elected  at  such  special  election  shall  hold  their  respective  offices 
only  until  the  next  annual  election,  and  until  their  successors 
are  elected  and  shall  have  qualified  as  in  this  act  provided. 
All  disputes  concerning  the  validity  of  any  such  election,  or  of 
any  votes  cast  thereat,  or  of  any  of  the  acts  of  the  inspectors 
or  clerks,  shall  be  referred  to  the  superintendent  of  public 
instruction,  whose  decision  in  the  matter  shall  be  final.  Such 
superintendent  may,  in  his  discretion,  order  a  new  election  in 
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any  district.  The  foregoing  provisions  shall  not  apply  to 
union  free  school  districts  in  cities,  nor  to  union  free  school 
districts  whose  boundaries  correspond  with  those  of  an  incor- 
porated village,  nor  to  any  school  district  organized  under  a 
special  act  of  the  legislature,  in  which  the  time,  manner  and 
form  of  the  election  of  district  officers  shall  be  different  from 
that  prescribed  for  the  election  of  officers  in  union  free  school 
districts  organized  under  the  general  law,  nor  to  any  of  the 
union  free  school  districts  in  the  counties  of  Richmond,  Suffolk, 
Chenango,  Warren,  Erie  and  Saint  Lawrence.  [Thm  am.  by 
L.  1S95,  ch.  853,  taking  effect  June  20,  1895.] 

ARTICLE  4. 

Of  the  powers  and  duties  of  hoards  of  education, 

§  15.  The  said  board  of  education  of  every  union  free  school 
district  shall  severally  have  power,  and  it  shall  be  their  duty: 

1.  To  adopt  such  by-laws  and  rules  for  its  government  as 
shall  seem  proper  in  the  discharge  of  the  duties  required  under 
the  provisions  of  this  act. 

2.  To  establish  such  rules  and  regulations  concerning  the 
order  and  discipline  of  the  school  or  schools,  in  the  several 
departments  thereof,  as  they  may  deem  necessary  to  secure 
the  best  educational  results. 

3.  To  prescribe  the  course  of"  study  by  which  the  pupils  of 
the  school  or  schools  shall  be  graded  and  classified,  and  to 
regulate  the  admission  of  pupils  and  their  transfer  from  one 
class  or  department  to  another,  as  their  scholarship  shall  war- 
rant. 

4.  To  prescribe  the  text-books  to  be  used  in  the  schools,  and 
to  compel  a  uniformity  in  the  use  of  the  same,  pursuant  to  the 
provisions  of  this  act,  and  to  furnish  the  same  to  pupils  out 
of  any  moneys  provided  for  that  purpose. 

5.  To  make  provision  for  the  instruction  of  pupils  in  physi- 
ology and  hygiene  with  special  reference  to  the  effect  of  alco- 
holic drinks,  stimulants  and  narcotics  upon  the  human  system. 

6.  To  purchase  a  site  or  sites,  or  an  addition  to  a  site  or 
sites,  for  a  school-house  or  school-houses  for  the  district,  as 
designated  by  a  meeting  of  the  district;  and  to  construct  such 
school-house  or  houses,  and  additions  thereto  as  may  be  so 
designated ;  to  purchase  furniture  and  apparatus  for  such  school- 
house  or  houses;  to  keep  such  school-house  or  houses  and  the 
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furniture  and  apparatus  therein  in  repair;  to  hire  any  room  or 
rooms  in  which  to  maintain  arid  conduct  schools  when  the  rooms 
in  the  school-house  or  houses  are  overcrowded,  or  when  such 
school-house  or  houses  are  destroyed,  injured  or  damaged  by 
the  elements,  and  to  fit  up  and  furnish  such  room  or  rooms  in 
a  suitable  manner  for  conducting  a  school  or  schools  therein; 
to  insure  the  school-house  or  houses  and  their  furniture,  appa- 
ratus and  appendages,  and  the  school  library,  in  some  compani 
or  companies  created  by  or  under  the  laws  of  this  state,  and 
to  comply  with  the  conditions  of  the  policy,  and  raise  the  sums 
paid  for  premiums  by  district  tax.  No  school-house  shall  be 
built  in  any  union  free  school  district  until  the  plan  for  the 
ventilation  and  heating  and  lighting  of  such  school-house  shall 
be  approved  in  writing  by  the  school  commissioner  of  the  com- 
missioner district  in  which  such  school-house  is  to  be  built 

7.  To  take,  charge  and  possession  of  the  school-houses,  sites, 
lots,  furniture,  books,  apparatus,  and  all  school  property  within 
their  respective  districts;  and  the  title  of  the  same  shall  be 
vested  respectively  in  said  board  of  education,  and  the  same 
shall  not  be  subject  to  taxation  for  any  purpose. 

8.  To  sell,  when  thereto  authorized  by  a  vote  of  the  qualified 
voters  of  the  f^chool  district,  any  former  school  site  or  lot,  or 
any  real  estate  the  title  to  which  is  vested  in  the  board,  and 
the  buildings  thereon,  and  appurtenances  or  any  part  thereof, 
at  such  price  and  upon  such  terms  as  said  voters  shall  prescribe, 
and  to  convey  the  same  by  deed  to  be  executed  by  the  board  or 
u  niajorlly  of  the  members  thereof.  All  moneys  arisinp^  from 
any  such  sale  8hall  be  used  and  applied  for  the  berie:it  of  the 
school  district,  as  the  voters  thereof  shall  by  rcsolutiou  direct. 
Also  to  exchange  real  estate  belonging  to  the  district  for  the 
purpose  of  ini])roving  or  changing  school-house  sites. 

9.  To  take  and  hold  for  the  use  of  the  said  schools  or  of  any 
department  of  the  same,  any  real  estate  transferred  to  it  by  gift, 
j;rant,  bequest  or  devise,  or  any  gift,  legacy  or  annuity,  of  what- 
ever kind,  frivcu  or  bequeathed  to  the  said  board,  and  ajjply  the 
same,  or  the  interest  or  proceeds  thereof,  according  to  the  in- 
structions of  the  donor  or  testator. 

10.  To  have,  in  all  respects,  the  superintendence,  management 
and  control  of  said  union  free  schools,  and  to  establish  in  the 
same  an  ficademiral  department,  whenever  in  their  judgment 
the  same  is  warranted  by  the  demand  for  sitf.h  instruction;  to 
receive  into  said  union  free  schools  any  pupils  residing  out  of 
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said  district,  and  to  regulate  ond  establish  the  tuition  fees  of 
siich  non-resident  pupils  in  the  several  depart.tients  of  said 
schools;  jjrovided,  tbat  if  such  nor -resident  pupilj,  their  parents 
or  guardians  shall  be  liable  to  be  taxed  for  tho  support  of  said 
schools  in  the  districts,  or  either  of  them,  on  account  of  owning 
l»roperty  therein,  the  amount  of  any  such  tax  paid  by  a  non- 
resident pupil,  his  parent  or  guardian,  shall  be  deducted  from 
the  charge  of  tuition;  to  provide  fuel,  furniture,  apparatus  and 
other  necessaries  for  the  use  of  said  schools,  and  to  appoint 
such  librarians  as  they  may  from  time  to  time  deem  necessary. 

11.  To  contract  with  and  employ  such  persons  as  by  the  pro- 
visions of  this  act  are  qualified  teachers  in  the  several  depart- 
ments of  instruction  in  said  school,  and  at  the  time  of  such 
employment  shall  make  and  deliver  to  each  teacher,  or  cause  to 
be  made  and  delivered,  a  memorandum  in  writing,  signed  by 
the  members  of  said  board,  or  by  some  person  duly  authorized 
by  said  board  to  represent  them  in  the  premises,  in  which  the 
details  of  the  agreement  between  the  parties,  and  particularly 
the  length  of  the  term  of  employment,  the  amount  of  compen- 
sation and  the  time  or  times  w^hen  such  compensation  shall  be 
due  and  payable  shall  be  clearly  and  definitely  set  forth.  The 
pay  of  any  teacher  employed  in  the  public  schools  of  this  state 
shall  be  due  and  payable  at  least  as  often  as  at  the  end  of  each 
calendar  month  of  the  term  of  employment  No  person  who  is 
related  by  blood  or  marriage  to  any  member  of  a  board  of 
education  shall  be  employed  as  a  teacher  by  such  board,  except 
upon  the  consent  in  writing  of  two-thirds  of  the  members 
thereof,  to  be  entered  upon  the  proceedings  of  the  board.  No 
teacher  shall  be  removed  during  a  term  of  employment  unless 
for  neglect  of  dut^^  incapacity  to  teach,  immoral  conduct,  or 
other  suflficient  cause.  Also  to  pay  the  wages  of  such  teacher 
out  of  the  moneys  appropriated  for  that  purpose. 

12.  To  fill  any  vacancy  which  may  occur  in  said  board  by 
reason  of  the  death,  resignation,  removal  from  office  or  from 
the  school  district,  or  refusal  to  serve,  of  any  member  or  officer 
of  said  board;  and  the  person  so  appointed  in  the  place  of  any 
such  member  of  the  board  shall  hold  liis  office  until  the  next 
election  of  truptees,  as  by  this  act  provided.  In  case  of  the 
failure  of  such  board  to  fill  such  vacancy,  and  in  case  no  special 
election  is  ordered  for  filling  the  same  for  a  period  of  thirty 
days,  the  same  may  be  filled  by  the  school  commissioner  having 
jurisdiction.     The   superintendent   of   public   instruction   may 
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order  a  special  election  to  be  held  in  any  district  for  the  purpose 
of  filling  snch  vacancy,  and  when  such  special  election  is  ordered 
the  vacancy  shall  not  be  filled  otherwise. 

13.  To  remove  any  member  of  their  board  for  official  miscon- 
duct But  a  written  copy  of  all  charges  made  of  such  miscon- 
duct shall  be  served  upon  him  at  least  ten  days  before  the  time 
appointed  for  a  hearing  of  the  same;  and  he  shall  be  allowed  a 
full  and  fair  opportunity  to  refute  such  charges  before  removal 

14.  To  provide  suitable  and  convenient  water-closets  or  privies 
for  each  of  the  schools  under  their  charge,  at  least  two  in  num- 
ber, which  shall  be  entirely  separated  each  from  the  other  and 
liaving  separate  means  of  access,  and  the  approaches  thereto 
shall  be  separated  by  a  substantial  close  fence  not  less  than 
seven  feet  in  height;  to  keep  the  same  in  a  clean  and  whole- 
some condition,  and  a  failure  to  comply  with  the  foregoing 
provisions  on  the  part  of  said  board  shall  be  sufficient  grounds 
for  removal  from  office,  and  for  withholding  from  the  district 
any  share  of  the  public  moneys  of  the  state.  Any  expense  in- 
curred by  said  board  in  carrying  out  the  foregoing  provisions 
shall  be  a  charge  upon  the  district;  and  a  tax  may  be  levied 
therefor  without  a  vote  of  the  district. 

15.  To  cause  proper  stairways  to  be  constructed  and  main- 
tained on  all  school  buildings  under  their  charge  which  are 
more  than  two  stories  high,  on  the  outside  thereof,  with  suitable 
doorways  leading  thereto  from  each  story  above  the  first,  for 
use  in  case  of  fire.  The  reasonable  and  proper  cost  thereof 
shall,  in  each  case,  be  a  legal  charge  upon  the  city,  village  or 
district,  and  shall  be  raised  by  tax  as  other  moneys  are  raised 
for  school  purposes. 

§  16.  The  board  of  education  shall  possess  all  the  powers  and 
privileges,  and  be  subject  to  all  the  duties  in  respect  to  the 
common  schools,  or  the  common  school  departments  in  any 
union  free  school  in  said  districts,  which  the  trustees  of  com- 
mon schools  possess  or  are  subject  to  under  this  act,  not 
specially  provided  for  in  this  title,  and  not  inconsistent  with 
the  provisions  of  this  title;  and  to  enjoy,  whenever  an  academic 
department  shall  be  by  them  established,  all  the  immunities 
and  privileges  now  enjoyed  by  the  trustees  of  academies  in  this 
state. 

*  17.  In  any  incorporated  village  having  a  population  of  five 
thousand  and  upwards,  or  in  any  union  free  school  district  hav- 

•  So  in  the  original. 
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ing  a  like  population,  which  fact  shall  in  either  case  be  deter- 
mined by  the  state  superintendent  of  public  instruction,  as 
provided  in  section  five  of  title  t^o  of  this  act,  the  board  of 
education  in  any  such  village  or  union  free  school  district  may 
appoint  a  superintendent  of  schools.  Such  superintendcfnt  shall 
be  under  the  direction  of  the  board  of  education,  which  shall 
prescribe  his  powers  and  duties.  He  shall  be  paid  a  salary 
from  the  teachers'  fund,  to  be  fixed  by  the  board  of  education, 
and  he  may  be  removed  from  office  by  a  vote  of  the  majority  of 
all  the  members  of  such  board.  Wlienever  such  superintendent 
shall  be  appointed,  the  said  union  free  school  district  shall  be 
entitled  to  the  benefits  of  the  provisions  of  section  five  of  title 
two  of  this  act. 

§  18.  It  shall  be  the  duty  of  said  board  to  keep  an  accurate 
record  of  all  its  proceedings  in  books  provided  for  that  purpose, 
which  books  shall  be  open  for  public  inspection  at  all  reason- 
able hours.  It  shall  be  the  duty  of  said  board  to  cause  to  be 
published  once  in  each  year,  and  twenty  days  next  before  the 
annual  meeting  of  the  district,  in  at  least  one  public  newspaper, 
printed  in  such  district,  a  full  and  detailed  account  of  all  moneys 
received  by  the  board  or  the  treasurer  of  said  district,  for  its 
account  and  use,  and  of  all  the  money  expended  therefor,  giving 
the  items  of  expenditure  in  full;  should  there  be  no  paper  pub- 
lished in  said  district  said  board  shall  publish  such  account 
by  notice  to  the  taxpayers,  by  posting  copies  thereof  in  five 
public  places  in  said  district  No  member  of  said  board  shall 
be  personally  interested  in  any  contract  made  by  said  board.* 
It  shall  be  the  duty  of  the  board,  at  the  annual  meeting  of  the 
district,  besides  any  other  report  or  statement  required  by  law, 
to  present  a  detailed  statement  in  writing  of  the  amount  of 
money  which  will  be  required  for  the  ensuing  year  for  school 
purposes,  exclusive  of  the  public  moneys,  specifying  the  several 
purposes  for  which  it  will  be  required,  and  the  amount  for 
each,  but  nothing  in  this  section  contained  shall  be  construed 
to  prevent  the  board  from  presenting  such  statement  at  any 
special  meeting  called  for  the  purpose,  nor  from  presenting  a 
supplementary  and  amended  statement  or  estimate  at  any  time. 

§  19.  After  the  presentation  of  such  statement,  the  question 
shall  be  taken  upon  voting  the  necessary  taxes  to  meet  the  esti- 

•A  mlidemeanor,  except  whore  subject  to  audit  or  approTal  by  fuperintendent  public 
Imtnietion.    Fen.  Code,  9  478. 
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mated  expenditures,  and  when  demanded  by  any  voter  present, 
the  question  shall  be  taken  upon  each  item  separately,  and  the 
inhabitants  may  increase  the  amount  of  any  estimated  expendi- 
tures or  reduce  the  same,  except  for  teachers'  wages,  and  the 
ordinary  contingent  expenses  of  tlie  school  or  schools. 

§  20.  If  the  inhabitants  shall  neglect  or  refuse  tof  vote  the  sum 
or  sums  estimated  necessary  for  teachers'  wages,  after  applying 
thereto  the  public  school  moneys,  and  other  moneys  received  or 
to  be  received  for  that  purpose,  or  if  they  shall  neglect  or  refuse 
to  vote  the  sum  or  sums  estimated  necessary  for  ordinary  con- 
tingent expenses,  the  board  of  education  may  levy  a  tax  for  the 
same,  in  like  manner  as  if  the  same  had  been  voted  by  the 
inhabitants. 

§  21.  If  any  question  shall  arise  as  to  what  are  ordinary  con- 
tingent expenses  the  same  may  be  referred  to  the  superintendent 
of  public  instruction,  by  a  statement  in  writing,  signed  by  one 
or  more  of  each  of  the  opposing  parties  upon  the  question,  and 
the  decision  of  the  superintendent  shall  be  conclusive. 

§  22.  It  shall  be  the  duty  of  each  of  the  said  boards  of  edu- 
cation, elected  pursuant  to  the  provisions  of  this  title,  to  have 
a  regular  meeting  at  least  once  in  each  quarter,  and  at  such 
meetings  to  appoint  one  or  more  committees,  to  visit  every 
school  or  department  under  the  supervision  of  said  board,  and 
such  committees  shall  visit  all  said  schools  at  least  twice  in 
each  quarter,  and  report  at  the  next  regular  meeting  of  the 
board  on  the  condition  thereof.  The  meetings  of  all  such 
boards  shall  be  open  to  the  public,  but  said  boards  may  hold 
executive  sessions,  at  which  sessions  only  the  members  of  such 
boards  or  the  persons  invited,  shall  be  present 

§  23.  It  shall  also  be  the  duty  of  said  boards,  respectively,  to 
have  reference  in  all  their  expenditures  and  contracts  to  the 
amount  of  moneys  which  shall  be  appropriated,  or  subject  to 
their  order  or  drafts,  during  the  current  yea.r,  and  not  to  exceed 
that  amount.  And  said  boards  shall  severally  apply  all  the 
moneys  apportioned  to  the  common  school  districts  under  their 
charge,  to  the  departments  below  the  academical;  and  all 
moneys  from  the  literature  fund  or- otherwise,  appropriated  for 
the  support  of  the  academical  department,  to  the  latter  depart- 
ments. 

§  24.  All  moneys  raised  for  the  use  of  the  union  free  schools 
in  any  city  or  incorporated  village,  or  apportioned  to  the  same 
from  the  income  of  the  literature,  common  school  or  United 
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States  deposit  funds,  or  otherwise,  shall  be  paid  into  the  treas- 
ury of  such  city  or  village  to  the  credit  of  the  board  of  education 
therein;  and  the  funds  so  received  into  such  treasury  shall  be 
kept  separate  and  distinct  from  any  other  funds  received  into 
the  said  treasury.  And  the  officer  having  the  charge  thereof 
shall  give  such  additional  security  for  the  safe  custody  thereof 
as  the  corporate  authorities  of  such  city  or  village  shall  require. 
No  money  shall  be  drawn  from  such  funds,  credited  to  the 
several  boards  of  education,  unless  in  pursuance  of  a  resolution 
or  resolutions  of  said  board,  and  on  drafts  drawn  by  the  presi- 
dent and  countersigned  by  the  secretary  or  clerk,  payable  to 
the  order  of  the  person  or  persons  entitled  to  receive  such 
money,  and  stating  on  their  face  the  purpose  or  service  for 
which  such  moneys  have  been  authorized  to  be  paid  by  the 
said  board  of  education. 

.  §  25.  All  moneys  raised  for  the  use  of  said  union  free  schools, 
other  than  those  whose  limits  correspond  with  those  of  any 
cities  and  incorporated  villages,  or  apportioned  from  the  income 
of  the  literature  or  common  school  or  United  States  deposit 
funds,  or  otherwise,  shall  be  paid  to  the  respective  treasurers 
of  the  said  several  boards  of  education  entitled  to  receive  the 
same,  and  be  by  them  applied  to  the  uses  of  said  several  boards, 
who  shall  annually  render  their  accounts  of  all  moneys  received 
and  expended  by  them  for  the  use  of  said  schools,  with  every 
voucher  for  the  same,  and  certified  copies  of  all  orders  of  the 
said  boards  touching  the  same,  to  the  school  commissioner  of 
the  district  in  which  the  principal  school-house  of  the  district 
is  located.  No  money  shall  be  drawn  from  such  funds  in  pos- 
session of  such  treasurer,  unless  in  pursuance  of  a  resolution 
or  resolutions  of  said  board,  and  on  drafts  drawn  by  the  presi- 
dent and  countersigned  by  the  clerk,  or  secretary,  payable  to 
the  order  of  the  person  or  persons  entitled  to  receive  such 
money,  and  stating  on  their  face  the  purpose  or  service  for 
which  said  moneys  have  been  authorized  to  be  paid  by  the 
said  board  of  education. 

§  26.  Every  academic  department,  established  as  aforesaid, 
shall  be  under  the  visitation  of  the  regents  of  the  university, 
and  shall  be  subject,  in  its  course  of  education  and  matters 
pertaining  thereto  (but  not  in  reference  to  the  buildings  in 
which  the  same  is  conducted),  to  all  the  regulations  made  in 
regard  to  academies  by  the  said  regents.  In  such  departments 
the  qualifications  for  the  entrance  of  any  pupil  shall  be  as  high 
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as  those  established  by  the  said  regents  for  participation  in 
the  literature  fund  of  any  academy  of  the  state  under  their 
supervision. 

§  27,  Whenever  a  union  free  school  shall  be  established  under 
the  provisions  of  this  title,  and  there  shall  exist  within  its 
district  an  academy,  the  board  of  education,  if  thereto  author- 
ized by  a  vote  of  the  voters  of  the  district,  may  adopt  such 
academy  as  the  academic  department  of  the  district,  with  the 
consent  of  the  trustees  of  the  academy,  and  thereupon  the 
trustees,  by  a  resolution  to  be  attested  by  the  signatures  of 
the  officers  of  the  board  and  filed  in  the  office  of  the  clerk 
of  the  county,  shall  declare  their  offices  vacant,  and  thereafter 
the  said  academy  shall  be  the  academic  department  of  such 
union  free  school.  The  board  of  education  when  thereto  author- 
ized by  a  vote  of  the  qualified  voters  of  the  district  may  lease 
&aid  academy  and  site,  and  maintain  the  academic  department 
of  such  union  free  school  therein  and  thereon. 

§  28.  Every  union  free  school  district,  in  all  its  departments, 
fehall  be  subject  to  the  visitation  of  the  superintendent  of  public 
instruction.  He  is  charged  with  the  general  supervision  of  its 
board  of  education  and  their  management  and  conduct  of  all 
its  departments  of  instruction.  And  every  board  of  education 
shall  annually,  on  the  first  day  of  August,  in  each  year,  make 
to  the  commissioner  having  jurisdiction,  and  deposit  in  the 
town  clerk's  office,  a  report  for  the  school  year  ending  July 
thirty-first  preceding,  of  all  matters  concerning  which  trustees 
of  a  school  district  are  required  to  report,  under  this  act,  and 
concerning  all  such  other  matters  as  the  superintendent  shall, 
from  time  to  time,  require;  and  shall  also  whenever  thereto 
required  by  the  superintendent  of  public  instruction,  report 
fully  to  him  upon  any  particular  matter;  and  such  report  shall 
be  in  such  form,  and  so  authenticated,  as  the  superintendent 
shall,  from  time  to  time,  require. 

§  29.  For  cause  shown,  and  after  giving  notice  of  the  charge 
and  opportunity  of  defense,  the  superintendent  of  public  in- 
struction may  remove  any  member  of  a  board  of  education. 
Willful  disobedience  of  any  lawful  requirement  of  the  super- 
intendent, or  a  want  of  due  diligence  in  obeying  such  require- 
ment or  willful  violation  or  neglect  of  duty  is  cause  for  removal. 
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ARTICLE  5. 

Of  the  alteration  of  union  free  school  districtSj  the  increase  or 
diminution  of  number  of  members  of  boards  of  educationy  and 
of  dissolution  of  union  free  school  districts, 

§  30.  Whenever  one  or  more  common  school  districts  shall 
adjoin  any  union  free  school  district  whose  limits  do  not  cor- 
respond with  tboee  of  an  incorporated  village  or  city,  upon 
the  written  consent  of  the  trustees  of  all  the  districts  to  be 
affected,  the  school  commissioner  having  jurisdiction  may  dis- 
solve such  common  school  district  or  districts  and  annex  the 
territory  of  such  district  or  districts  so  dissolved  to  such  union 
free  school  district,  and  the  school  commissioner  having  juris- 
diction may  alter  any  union  free  schooJ  district  whose  limits 
do  not  correspond  with  those  of  any  incorporated  village  ot  city, 
in  the  manner  provided  by  title  six  of  this  act,  but  no  such 
district  shall  be  altered  or  divided  upon  whicii  there  is  an 
outstanding  bonded  indebtedness. 

§  31.  At  any  annual  meeting  held  in  ajay  union  free  school 
district  whose  limits  do  not  correspond  with  those  of  any  in- 
cori>orated  village  or  city,  the  qualified  voters  may  determine 
by  a  majority  vote  of  such  voters  present  and  voting,  to  be 
ascertained  by  taking  and  recording  the  ayes  and  noes,  to  in- 
crease or  diminish  the  number  of  members  of  the  board  of 
education  of  such  district.  If  «uch.  board  shall  consist  of  less 
than  nine  naembers,  and  such  meeting  shall  determine  to  increase 
the  number,  such  meeting  shall  elect  such  additional  number 
so  determined  upon,  and  shall  divide  such  number  into  three 
several  classes,  the  first  to  hold  office  one  year,  the  second  two 
years  and  the  third  three  years.  If  such  meeting  shall  deter- 
mine to  diminish  the  number  of  such  members  composing  said 
board,  no  election  shall  be  held  in  such  district  to  fill  the 
vacancies  of  the  outgoing  member  or  members  thereof,  until 
the  number  of  members  shall  correspond  to  the  number  which 
such  meeting  shall  determine  to  compose  such  board.  No 
board  of  education  of  such  district  shall  consist  of  less  than 
three  nor  more  than  nhie  members. 

§  32.  In  any  union  free  school  district  established  under  the 
laws  of  this  state,  and  which  shall  have  been  established  for  the 
period  of  one  year  or  more,  it  shall  be  the  duty  of  the  board  of 
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education,  upon  the  application  of  fifteen  resident  taxpayers  of 
such  district,  to  call  a  special  meeting  in  the  manner  prescribed 
hy  law,  for  the  purpose  of  determining  whether  application  shall 
be  made  in  the  manner  hereinafter  provided,  for  the  dissolution 
of  such  union  free  school  district,  and  for  its  reorganization  as 
a  common  school  district  or  districts. 

§  33.  Whenever,  at  anj  such  meeting  called  and  held  as  afore- 
said, it  shall  be  determined  by  a  majority  vote  of  the  legal  voters 
present  and  voting,  to  be  ascertained  by  taking  and  recording 
the  ayes  and  noes,  not  to  dissolve  such  union  free  school  district, 
no  other  meeting  for  a  similar  purpose  shall  be  held  in  said  dis- 
trict within  three  years  from  the  time  the  first  meeting  was 
held,  and  whenever  at  any  such  meeting  called  and  held  as  afore- 
said it  shall  be  determined  by  a  two-thirds  vote  of  the  legal 
voters  present  and  voting,  to  be  ascertained  by  taking  and  re- 
cording the  ayes  and  noes,  to  dissolve  such  union  free  school 
district,  it  shall  be  the  duty  of  the  board  of  education  to  present 
to  the  school  commissioner  of  the  commissioner  district  in 
which  said  union  free  school  is  situated,  a  certified  copy  of  the 
call,  notice  and  proceedings.  If  such  school  commissioner  shall 
approve  the  proceedings  of  said  meeting,  he  shall  certify  the 
same  to  the  board  of  education.  Such  approval  shall  not  take 
effect  until  the  day  preceding  the  first  Tuesday  of  August  next 
succeeding;  but  after  that  date  such  district  shall  cease  to  be  a 
union  free  school  district. 

§  34.  If  any  union  free  school  district  dissolved  under  the  fore- 
going provisions  shall  have  been  established  by  the  consolida- 
tion of  two  or  more  districts,  it  shall  be  lawful  for  such  school 
commissioner  to  order  that  its  territory  be  divided  into  two  or 
more  districts,  to  correspond,  so  far  as  practicable,  with  the 
districts  theretofore  consolidated. 

§  35.  If  there  shall  be,  in  such  dissolved  union  free  school  dis- 
trict, an  academy  which  shall  have  been  adopted  as  the  academic 
department  of  the  union  free  school,  under  the  provisions  of 
title  nine,  chapter  five  hundred  and  fifty-five  of  the  laws  of 
eighteen  hundred  and  sixty-four,  and  any  amendment  thereof, 
or  under  this  act  shall,  upon  the  application  of  a  majority  of  the 
surviving  resident  former  trustees  or  stockholders,  be  trans- 
foired  by  the  board  of  education  to  said  former  trustees  or 
stockholders. 

§  36.  Such  school  commissioner  may  make  his  approval  of  the 
proceeding  of  any  such  meeting  held  as  aforesaid  conditional 
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ui)on  the  payment,  by  the  diBtrict  which  has  been  most  greatly 
benefited  by  the  consolidation  in  the  way  of  buildings  and  other 
improvements  to  the  other  district  or  districts  into  which  the 
said  union  free  school  district  is  divided,  of  such  sum  or  sums  of 
money  as  they  may  deem  equitable. 

§  37.  All  moneys  remaining  in  the  hands  of  the  treasurer  of 
the  union  free  school  district  when  the  order  of  dissolution  shall 
take  effect  shall  be  apportioned  equitably  among  the  several 
districts  into  which  such  union  free  school  district  is  divided, 
and  it  shall  be  paid  over  to  the  collectors  or  treasurers  of  such 
districts  when  they  shall  have  been  elected  and  have  qualified 
according  to  law. 

§  38.  The  district  or  districts  formed  by  the  dissolution  of  such 
union  free  school  district  shall  hold  its  or  their  annual  meeting 
or  meetings  on  the  first  Tuesday  of  August,  next  after  the  dis- 
solution of  such  union  free  school  district,  and  shall  elect  officers 
as  now  required  by  law. 

§  39.  If  such  school  commissioner  shall  not  approve  the  pro- 
ceedings of  any  such  meeting,  held  as  aforesaid,  for  the  purpose 
of  dissolving  a  union  free  school  district,  no  other  meeting  shall 
be  held  in  such  district,  for  a  similar  purpose,  within  three  years 
from  the  time  the  first  meeting  was  held. 

§  40.  Whenever  the  proceedings  of  a  meeting,  held  as  afore- 
said, for  the  purpose  of  dissolving  a  union  free  school  district, 
shall  have  been  approved  by  such  school  commissioner  and  shall 
have  been  certified  by  him  to  the  board  of  education,  it  shall  be 
the  duty  of  the  board  of  education  of  the  district  affected  forth- 
with to  notify  the  superintendent  of  public  instruction,  and  to 
furnish  him  copies  of  the  call,  notice,  proceedings  of  the  meet- 
ing, and  the  action  taken  by  such  school  commissioner  thereon. 

§  41.  Any  person  or  persons  conceiving  himself  or  themselves 
aggrieved  by  the  action,  proceedings  or  decision  of  any  special 
meeting  held  under  the  provisions  of  this  article,  or  by  the  order, 
decision,  action  or  proceedings  of  any  school  commissioner  under 
or  pursuant  to  the  provisions  of  this  article,  may  appeal  there- 
from to  the  superintendent  of  public  instruction,  who  is  hereby 
authorized  and  required  to  examine  and  decide  the  samfe;  and 
his  decision  shall  be  final  and  conclusive. 

§  42.  The  provisions  of  this  title  shall  apply  to  all  union  free 
schools  heretofore  organized  pursuant  to  the  provisions  of 
chapter  four  hundred  and  thirty-three  of  the  laws  of  eighteen 
hundred  and  fifty-three,  and  the  amendments  thereof,  and  of 
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cliapter  five  hundred  and  fifty-five  of  the  law«  of  eighteen  hun- 
dred and  sixtj-four,  and  the  amendments  thereof;  and  sections 
nine  and  ten  of  this  title,  are  made  applicable  to  all  school  dis- 
tricts established  by  and  organized  under  special  statutes,  except 
those  of  cities;  and  all  acts  or  parts  of  acts  inconsistent  with  and 
repugnant  to  said  sections  nine  and  ten  of  this  title  are  hereby- 
repealed.  So  much  of  section  seven  of  this  title  as  relates  to  the 
election  of  a  clerk  shall  not  affect  the  towns  of  Cortlandt  and 
White  Plains  in  Westchester  county. 

TITLE  IX. 
Acquiflition  of  School-house  Sites. 

Section  1.  Land  for  the  site  of  a  school-house  in  any  school 
district,  or  additional  land  adjoining  to  and  for  the  enlargement 
of  an  established  site  in  any  school  district,  not  exceeding  one 
acre,  may  be  acquired  in  cases  where  the  owner  or  owners 
thereof,  or  some  of  them,  shall  not  consent  to  sell  the  same  for 
such  purpose,  or  the  trustee,  trustees  or  board  of  education  of 
the  district  can  not  agree  with  such  owner  or  owners  or  some  of 
them,  upon  the  price  or  value  thereof,  as  real  property  for  public 
use  is  taken  under  and  pursuant  to  the  laws  of  the  state.  The 
trustee  or  trustees  or  board  of  education  of  any  such  school  dis- 
trict is  or  are  hereby  authorized  and  empowered  to  institute, 
carry  on  and  complete  the  proceedings  necessary  for  acquiring 
said  land,  and  the  title  thereto,  for  and  on  behalf  of  such  district. 
The  method  of  procedure  to  acquire  such  land  shall  be  that  pre- 
scribed for  the  condemnation  of  real  property  for  public  use  in 
title  one  of  chapter  twenty-three  of  the  Code  of  Civil  Procedure, 
and  any  amendments  thereof,  entitled  "  Proceedings  for  the  con- 
demnation of  real  property,"  and  known  as  the  "  Condemnation 
Law." 

§  2.  The  provisions  of  the  foregoing  section  shall  not  apply  to 
cities  of  more  than  thirty  thousand  inhabitants  nor  shall  it 
be  lawful  under  said  section  to  acquire  title  to  less  than  the 
whole  of  any  city  or  village  lot,  with  the  erections  thereon,  if 
any,  nor  to  any  premises  occupied  as  a  homestead  by  the 
owner  or  owners  thereof,  without  the  consent  of  «uch  owner  or 
owners;  nor  beyond  the  corporate  limits  of  cities,  to  any  garden 
or  orchard,  or  any  part  thereof,  nor  to  any  part  of  any  yard 
or  inclosure  necessary  to  the  use  and  enjoyment  of  buildings, 
or  any  fixtures  or  erections  for  the  purposes  of  trade  or  maim- 
factures,  without  the  consent  of  the  owner  or  owners  thereof. 
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§  3.  Boards  of  education  in  cities  of  not  more  than  thirty  thou- 
sand inhabitants  are  hereby  clothed  with  all  the  powers  of 
trustees  and  the  title  to  any  and  all  lands  acquired  in  any  city 
under  the  provisions  of  section  one  of  this  title,  shall  vest  in 
the  board  of  education  thereof,  or  such  other  corporate  body 
as  i^  by  law  vested  with  the  title  to  the  school  lands  in  such 
city.  But  nothing  herein  contained  shall  be  construed  to  limit 
or  circumscribe  the  powers  and  duties  heretofore  lodged  in  such 
board  of  education  by  law.  • 

§  4.  The  provisions  of  section  one  of  this  title  shall  be  ex- 
tended and  apply  to  the  city  of  Brooklyn,  and  the  board  of 
education  of  that  city  is  hereby  clothed  with  all  the  powers  of 
trustees  under  the  provisions  of  this  title,  and  the  title  to  any 
and  all  lands  acquired  in  said  city  under  the  provisions  of  this 
act  shall  vest  in  the  board  of  education  thereof.  The  proceed- 
ings mentioned  in  section  one  of  this  title  may  be  authorized  by 
a  vote  of  said  board  of  education  and  the  petition  may  be 
signed  by  the  officers  of  said  board. 

§  5.  The  provisions  of  section  one  of  this  title  shall  apply  to 
union  free  school  districts  and  to  districts  organized  under 
special  laws;  and  the  trustee  or  trustees  of  such  districts,  and 
the  boards  of  education  organized  under  special  laws  shall  be 
and  are  hereby  clothed  with  all  the  powers  vested  in  trustees 
in  this  title. 

TITLE   X. 
TeachexA'  Institutes. 

Section  1.  It  shall  be  the  duty  of  the  superintendent  of  public 
instruction  to  appoint  a  teachers'  institute  once  in  each  year  in 
each  school  commissioner  district  of  the  state,  for  the  benefit 
and  instruction  of  the  teachers  in  the  public  schools,  and  of 
such  as  intend  to  become  teachers,  with  special  reference  to  the 
presentation  of  subjects  relating  to  the  principles  of  education 
and  methods  of  instruction  in  the  various  branches  of  study 
pursued  in  the  schools.  After  consultation  with  the  school 
commissioners,  the  said  superintendent  shall  have  power  to 
determine  the  duration  of  each  institute  and  to  designate  the 
time  and  place  of  holding  the  same.  He  shall  also  have  power 
to  employ  suitable  persons,  at  a  reasonable  compensation,  to 
supervise  and  conduct  the  institutes,  and,  in  his  discretion,  to 
provide  for  such  additional  instruction  as  he  may  deem  advis- 
able and  for  the  best  interests  of  the  schools.  He  may  also,  in 
199 
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Ms  discretion,  appoint  an  institute  for  two  or  more  commis- 
sioner districts.  He  shall  establish  such  regulations  for  the 
government  of  institutes  as  he  may  deem  best;  and  he  may 
establish  regulations  in  regard  to  certificates  of  qualification  or 
recommendation  which  may  be  issued  by  school  commissioners 
as  will,  in  his  judgment,  furnish  incentives  and  encouragement 
to  teachers  to  attend  the  institutes.  So  far  as  consistent  with 
other  duties  imposed  upon  him,  the  superintendent  shall  visit 
the  institutes,  or  cause  them  to  be  «risited  by  representatives  of 
the  department  of  public  instruction,  for  the  purpose  of  examin- 
ing into  the  course  and  character  of  instruction  given,  and  of 
rendering  such  assistance  as  he  may  find  expedient. 

§  2.  It  shall  be  the  duty  of  every  school  commissioner,  subject 
always  to  the  advice  and  direction  of  the  superintendent  of 
public  instruction,  and  in  such  form  and  manner  as  may  be 
deemed  most  effectual,  to  notify  all  teachers,  trustees,  boards 
of  education  and  others  known  to  him,  who  may  desire  to  be- 
come teachers  under  his  jurisdiction,  of  the  time  when  and  the 
place  where  the  institute  will  be  held.  The  school  commissioner 
shall  make  all  necessary  arrangements  for  holding  the  institute 
when  appointed;  see  that  a  suitable  room  is  provided;  attend 
to  all  the  necessary  details  connected  therewith;  assist  the 
conductor  in  organization;  keep  a  record  of  all  teachers  in 
attendance;  and  notify  the  trustees  of  the  number  of  days 
attended  by  the  teachers  of  the  various  districts,  which  shall 
be  the  basis  of  pay  to  such  teacher  for  attendance  as  hereafter 
provided.  He  shall  also  transmit  to  the  superintendent  of  pub- 
lic instruction  at  the  close  of  each  institute,  in  such  form,  and 
within  such  time  as  the  superintendent  shall  prescribe,  a  full 
report  of  the  institute,  including  a  list  of  all  teachers  in  attend- 
ance, the  number  of  days  attended  by  each  teacher,  with  such 
other  statistical  information  as  may  be  required.  He  shall 
present  a  full  statement  of  all  expenses  incurred  by  him  in 
carrying  on  the  institute,  with  vouchers  for  all  expenditures 
made,  accompanying  the  same  by  an  affidavit  of  the  correctness 
of  statements  made  and  of  accounts  presented. 

§  3.  The  school  commissioner  shall  have  the  right  to  hold  an 
institute  when  appointed  in  any  school  building  in  any  district 
under  such  commissioner's  jurisdiction  which  receives  public 
money  from  the  state,  without  expense  therefor  to  the  state 
beyond  a  reasonable  allowance  to  said  district  for  lighting, 
heating  and   janitor   service,   provided   always   that   due   and 
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proper  care  ^hall  be  maintained,  and  the  sdhool  building  left  in 
the  like  condition  as  found  as  regards  deanliness  and  neatness. 

§  4.  All  schools  in  school  districts  and  parts  of  school  districts 
within  any  school  commissioner  district  wherein  an  institute  is 
held,  not  included  within  the  boundaries  of  an  incorporated  city, 
or  certain  union  free  school  districts  hereinafter  mentioned, 
shall  be  closed  during  the  time  such  institute  shall  be  in. session. 
The  closing  of  a  school  within  the  school  commissioner  district 
wherein  an  institute  shall  be  held,  at  which  a  teacher  has  at- 
tended, shall  not  work  a  forfeiture  of  the  contract  under  which 
such  teacher  was  employed.  In  union  free  school  districts  hav- 
ing a  population  of  more  than  five  thousand,  and  employing  a 
superintendent  whose  time  is  exclusively  devoted  to  the  super- 
vision of  the  schools  therein,  the  schools  may  be  closed  or  not, 
at  the  option  of  the  boards  of  education  in  such  districts.  The 
trustees  of  every  school  district  are  hereby  directed  to  give 
the  teacher  or  teachers  employed  by  them,  the  whole  of  the 
time  spent  by  them  in  attending  at  an  institute  or  institutes 
held  as  hereinbefore  stated,  without  deducting  anything  from 
the  wages  of  such  teacher  or  teachers  for  the  time  so  spent. 
All  teachers  under  a  contract  to  teach  in  any  school  commis- 
sioner district  shall  attend  such  Institute  so  held  for  that  dis- 
trict, and  shall  receive  wages  for  such  attendance. 

§  o.  In  the  apportionment  of  public  school  money,  the  schools 
thus  closing  in  any  school  term  shall  be  allowed  the  same 
average  pupil  attendance  during  such  time,  as  was  the  average 
weekly  aggregate  during  the  week  previous  to  such  institute, 
and  any  school  continuing  its  sessions  in  violation  of  the  above 
provision  shall  not  be  allowed  any  public  money  based  upon  the 
aggregate  attendance  for  the  period  during  which  th^  institute 
was  held.  Trustees  and  boards  of  education  in  such  school 
districts  and  parts  of  school  districts  shall  report  in  their 
annual  reports  to  the  school  commissioners,  the  number  of  days 
and  the  dates  thereof  on  which  a  teachers'  institute  was  held  in 
.their  districts  during  the  school  year,  and  whether  schools  under 
their  charge  were  or  were  not  closed  during  such  days;  and 
whenever  the  trustees'  report  shows  a  district  school  has  been 
Hujjparted  for  the  full  time  required  by  law,  including  the  time 
Bpent  bj;  the  teacher  or  teachers  in  their  employ  in  attendance 
upon  sucK  institute,  and  that  the  trustees  have  given  the 
teacher  or  teachers  the  time  of  such  absence,  and  have  not 
deducted  anything  from  his  or  their  wacres  on  account  thereof, 
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the  Buperintendent  of  public  instruction  may  include  the  dis- 
trict in  his  apportionment  of  the  state  school  moneys,  and  direct 
that  it  be  included  by  the  school  commissioner  or  commissioners 
in  their  apportionment  of  school  moneys;  provided,  always, 
that  such  school  district  be  in  all  other  respects  entitled  to  be 
included  in  such  apportionment 

§  6.  Willful  failure  on  the  part  of  a  teacher  to  attend  a 
teachers'  institute  as  required,  shall  be  considered  sufficient 
cause  for  the  revocation  of  such  teacher's  license,  and  a  willful 
failure  on  the  part  of  trustees  to  close  their  schools  during  the 
holding  of  an  institute  as  required,  shall  be  considered  sufficient 
cause  for  withholding  the  public  moneys  to  which  such  districts 
would  otherwise  be  entitled.  Any  person  under  contract  to 
teach,  for  the  term  in  which  an  institute  is  held,  in  a  school  in 
any  commissioner  district  is  required  to  attend  an  institute,  if 
held  for  that  district,  even  though  at  the  time  the  school  is  not 
in  session,  and  shall  be  entitled  to  receive  wages  for  such 
attendance. 

§  7.  The  treasurer  shall  pay,  on  the  warrant  of  the  comp- 
troller, to  the  order  of  any  one  or  more  of  the  school  commis- 
sioners, such  sum  or  sums  of  money  as  the  superintendent  of 
public  instruction  shall  certify  to  be  due  to  them  for  expenses 
in  holding  a  teachers'  institute;  and,  upon  the  like  warrant 
and  certificate  to  pay  to  the  order  of  any  persons  employed  by 
the  superintendent  as  additional  instructors  to  conduct,  instruct, 
teach  or  supervise  any  such  teachers'  institute. 

§  8.  There  shall  be  annually  appropriated  out  of  the  free 
school  fund  the  sum  of  thirty  thousand  dollars  for  the  main- 
tenance of  teachers'  institutes. 

TITLE  XI. 
Teachers'  Training  Classes.* 
Section  1.  There  shall  be  annually  appropriated  out  of  the 
income  of  the  United  States  deposit  fund,  not  otherwise  appro- 
priated, the  sum  of  thirty  thousand  dollars  and  out  of  the  free 
school  fund  the  sum  of  thirty  thousand  dollars  for  the  instruc- 

*  The  following  legislation  as  to  state  appropriations  for  academies,  etc.,  not  exprealj 
repealed,  is  probably  superseded  by  this  title  and  by  Univ.  L.,  1 88:  L.  1884,  ch.  '40,  requiring 
$12/ 00  of  the  income  of  the  literature  fund  to  be  distributed  by  regents  to  academies,  etc.. 
towards  paying  the  salaries  of  tutors;  L.  1884,  ch.  S41,  requiring  remainder  of  such  income  tc 
be  distributed  by  regents  to  academies  for  teachers'  classes;  T^  1S44,  ch.  811,  |  1,  requiring 
such  remainder  to  be  paid  to  state  normal  school  at  Albany;  L.  1851,  ch.  888,  1 4,  as  am  by  L. 
18BI,  ch.  88%,  and  superseded  by  L.  1868,  ch.  402,  requiring  $10  to  be  paid  for  each  scholar  in 
teachers*  classes,  from  income  of  literature  or  United  States  deposit  funds;  L.  1878,  oh. 
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tion  of  competent  persons  in  academies  and  union  schools,  in 
the  science  and  practice  of  common  school  teaching,  under  a 
course  to  be  prescribed  by  the  superintendent  of  public  instruc- 
tion. 

[Since  1802,  the  actual  appropriation  for  the  puri>oseB  of  this  section 
has  been  $00,000,  all  from  the  free  school  fund,  and  nothing  from  the 
income  of  the  United  States  deposit  fund.] 

§  2.  The  superintendent  of  public  instruction  shall  designate 
the  academies  and  union  schools  in  which  such  instruction 
shall  be  given,  distributing  them  among  the  school  commissioner 
districts  of  the  state,  as  nearly  .as  may  well  be,  having  reference 
to  the  number  of  school  districts  in  each,  to  location  and  to 
the  character  of  the  institutions  selected. 

[Board  of  education  of  any  city,  except  New  York,  and  of  any  vil- 
lage employing  a  school  superintendent,  may  establish  teachers*  classes, 
and  are  to  be  paid  from  free  school  fund,  one  dollar  for  each  week  for  each 
pupil,  L.  1805,  ch.   1031.] 

§  3.  Every  academy  and  union  school  so  designated  shall 
instruct  a  class  of  not  less  than  ten  nor  more  than  twenty-flve 
scholars,  and  every  scholar  admitted  to  such  class  shall  con- 
tinue under  instruction  not  less  than  sixteen  weeks.  When- 
ever it  shall  be  shown  to  the  satisfaction  of  the  superintendent 
of  public  instruction  that  any  pupil  attending  such  class  or 
classes,  has  been  prevented  from  attending  the  same  for  the 
full  term  of  sixteen  weeks,  or  has  attended  the  first  full  term, 
but  not  the  full  time  in  the  second  term,  during  any  one  year; 
or  that  for  any  reason  satisfactory  to  such  superintendent,  said 
class  or  classes  have  not  been  held  for  the  full  term  of  sixteen 
weeks,  such  superintendent  may  excuse  such  default  and  allow 
to  the  trustees  of  the  academy  or  union  free  school  in  which  said 
class  or  classes  shall  have  been  instructed,  pay  for  such  scholar 
or  scholars  for  the  time  actually  spent  in  attendance,  or  during 
which  said  class  or  classes  shall  have  been  under  instruction, 
at  the  rate  of  one  dollar  for  each  week's  instruction,  as  pro- 
vided in  section  five  of  this  title.    The  superintendent  shall  pre- 

511 ,  requiring  $195,000  to  be  raised  annually  for  the  benefit  of  academies  and  academical  depart- 
ments of  anion  schoolfl,  to  be  divided  as  the  literature  fund  then  was;  L.  1878,  ch.  tU,  further 
regulating  the  expenditure  thereof;  L.  1877,  ch.  49B,  as  modified  by  L.  1888.  ch.  818,  requiring 
$10,000  to  be  expended  annually  for  teachers*  classes  under  supenrlsion  of  regents.  By  L. 
1880.  ch.  187,  such  powers  and  duties  of  the  Regents  were  transferred  to  superintendent  of  pubUo 
Instruction.  L.  1887,  ch.  709,  required  an  additional  amount  to  be  appropriated  and  regulated 
Its  expenditure.  L.  1800,  oh.  170,  probably  superseding  all  the  foregoing  legislation  as  to  teachers* 
rlsMfin.  is  expressly  repealed  by  the  Oonsolidated  School  Law,  and  is  re-enacted  without  change 
of  mbstanoe  In  this  title  thereof . 
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scribe  the  conditions  of  admission  to  the  classes,  the  course 
of  instruction  and  the  rules  and  regulations  under  which  said 
instruction  shall  be  given,  and  shall,  in  his  discretion,  determine 
the  number  of  classes  which  may  be  formed  in  any  one  year,  in 
an  academy  or  union  school,  and  the  length  of  time  exceeding 
sixteen  weeks  during  which  such  instruction  may  be  given. 

§  4.  Instruction  shall  be  free  to  all  scholars  admitted  to  such 
classes,  and  who  have  continued  in  them  the  length  of  time 
required  by  the  third  section  of  this  title. 

§  5.  The  trustees  of  all  academies  and  union  schools  in  which 
such  instruction  shall  be  given  shall  be  paid  from  the  appro- 
priations named  in  the  first  section  of  this  title  at  the  rate  of  one 
dollar  for  each  week's  instruction  for  each  scholar  who  has 
attended  for  the  term  of  time  as  required  by  section  three  of 
this  title,  on  the  certificate  of  the  superintendent,  to  be  furnished 
by  the  comptroller. 

§  6.  The  appropriation  provided  by  this  act,  fop  the  instruc- 
tion in  academies  and  union  schools  in  the  science  and  practice 
of  common  school  teaching,  shall  be  deemed  to  include,  and 
shall  include,  the  due  inspection  and  supervision  of  such  instruc* 
tion  by  the  superintendent  of  public  instruction,  and  the 
expenses  of  such  inspection  and  supervision  shall  be  paid  out  of 
said  appropriation  on  vouchers  certified  by  the  superintendent. 

§  7.  Each  class  organized  in  any  academy  or  union  school 
under  appointment  by  the  superintendient  for  instruction  in  the 
science  and  practice  of  common  school  teaching,  shall  be  subject 
to  the  visitation  of  the  school  commissioner  of  the  district  in 
which  such  academy  or  union  school  is  situated;  and  it  shall 
be  the  duty  of  said  commissioner  to  advise  and  assist  the  prin- 
cipals of  said  academies  or  union  schools  in  the  organization 
and  management  of  said  classes,  and  at  the  close  of  the  term 
of  instruction  of  said  classes,  under  the  direction  of  the  super- 
intendent, to  examine  the  students  in  such  classes,  and  to  issue 
teachers'  certificates  to  such  as  show  moral  character,  fitness 
and  scholastic  and  professional  qualifications,  worthy  thereof. 

TITLE  XU. 

State  Scholarships  in  Cornell  TTniversity. 
Section  1.  The  several  departments  of  study  in  Cornell  uni- 
versity shall  be  open  to  applicants  for  admission  thereto  at  the 
lowest  rates  of  expense  consistent  with  its  welfare  and  eflBlciency, 
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and  without  distinction  as  to  rank,  class,  previous  occupation 
at  locality.  But,  with  a  view  to  equalize  its  advantages  to  all 
parts  of  the  state,  the  institution  shall  receive  students  to  the 
number  of  one  each  year  from  each  assembly  district  in  this 
state,  to  be  selected  as  hereinafter  provided,  and  shall  give 
them  instruction  in  any  or  in  all  the  prescribed  branches  of 
study  in  any  department  of  said  institution,  free  of  any  tuition 
fee  or  of  any  incidental  char|»:e&  to  be  paid  to  said  university, 
unless  such  incidental  charges  shall  have  been  made  to  com- 
pensate for  materials  consumed  b}'  said  students  or  for  damages 
needlessly  or  purposely  done  by  them  to  the  property  of  said 
university.  The  said  free  instruction  shall,  moreover,  be  ac- 
corded to  said  students  in  consideration  of  their  superior  ability, 
and  as  a  reward  for  superior  scholarship  in  the  academies  and 
public  schools  of  this  state.  Said  students  shall  be  selected  as 
the  legislature  may  from  time  to  time  direct,  and  until  other- 
wise ordered  as  follows: 

1.  A  competitive  examination,  under  the  direction  of  the 
department  of  public  instruction,  shall  be  held  at  the  county 
court-house  in  each  county  of  the  state,  upon  the  first  Saturday 
of  June,  in  each  year,  by  the  city  superintendents  and  the  school 
commissioners  of  the  county. 

2.  None  but  pupils  of  at  least  sixteen  years  of  age  and  of 
six  months'  standing  in  the  common  schools  or  academies  of 
the  state,  during  the  year  immediately  preceding  the  examina- 
tion, shall  be  eligible. 

3.  Such  examination  shall  be  upon  such  subjects  as  may  be 
designated  by  the  president  of  the  university.  Question  papers 
prepared  by  the  department  of  public  instruction  shall  be  used, 
and  the  examination  papers  handed  in  by  the  different  candi- 
dates shall  be  retained  by  the  examiners  and  forwarded  to  the 
department  of  public  instruction. 

4.  The  examiners  shall,  within  ten  days  after  such  examina- 
tion, make  and  file  in  the  department  of  public  instruction  a 
certificate,  in  which  they  shall  name  all  the  candidates  examined 
and  specify  the  order  of  their  excellence,  and  such  candidates 
shall,  in  the  order  of  their  excellence,  become  entitled  to  the 
scholarships  belonging  to  their  respective  counties. 

5.  In  case  any  candidate  who  may  become  entitled  to  a  scholar- 
ship shall  fail  to  claim  the  same,  or  shall  fail  to  pass  the  entrance 
examination  at  such  university,  or  shall  die,  resign,  absent  him- 
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Belf  without  leave,  be  expelled  or,  tot  any  other  reason,  shall 
abandon  his  right  to  or  vacate  such  scholarship  either  before 
or  after  entering  thereupon,  then  the  candidate  certified  to  be 
next  entitled  in  the  same  county  shall  become  entiiliMi  to  the 
same.  In  case  any  scholarship  belonging  to  any  county  shall 
not  be  claimed  by  any  candidate  resident  in  that  county,  the 
state  superintendent  may  fill  the  same  by  appointing  thereto 
some  candidate  first  entitled  to  a  vacancy  in  some  other  county, 
after  notice  has  been  served  on  the  superintendent  or  commis- 
sioners of  schools  of  said  county.  In  any  such  case,  the  presi- 
dent of  the  university  shall  at  once  notify  the  superintendent 
of  public  instruction,  and  that  officer  shall  immediately  nodfy 
the  candidate  next  entitled  to  the  vacant  scholarship  of  his 
right  to  the  same. 

6.  Any  state  student  who  shall  make  it  appear  to  the  satisfac- 
tion of  the  president  of  the  university  that  he  requires  leave  of 
absence,  for  the  purpose  of  earning  funds  with  which  to  defray 
his  living  expenses  while  in  attendance,  may,  in  the  discretion  of 
the  president,  be  granted  such  leave  of  absence,  and  may  be 
allowed  a  period  not  exceeding  six  years  from  the  commence- 
ment thereof  for  the  completion  of  his  course  at  said  university. 

7.  In  certifying  the  qualifications  of  the  candidates,  prefer- 
ence shall  be  given  (where  other  qualifications  are  equal)  to  the 
children  of  those  who  have  died  in  the  military  or  naval  service 
of  the  United  States. 

8.  Notices  of  the  time  and  place  of  the  examinations  shall  be 
given  in  all  the  schools  having  pupils  eligible  thereto,  prior  to 
the  first  day  of  January  in  each  year,  and  shall  be  published 
once  a  week,  for  three  weeks,  in  at  least  two  newspapers  in  each 
county  immediately  prior  to  ihe  holding  of  such  exandnations. 
The  cost  of  publishing  such  notices  and  the  necessary  expenses 
of  such  examination  shall  be  a  charge  upon  each  county, 
respectively,  and  shaU  be  audited  and  paid  by  the  board  of 
supervisors  thereof.  The  state  superintendent  of  public  instruc- 
tion shall  attend  to  the  giving  and  publishing  of  the  notices 
hereinbefore  provided  for.  He  may,  in  his  discretion,  direct 
that  the  examination  in  any  county  may  be  held  at  some  other 
time  and  place  than  that  above  specified,  in  which  case  it  shall 
be  held  as  directed  by  him.  He  shall  keep  full  records  in  his 
department  of  the  reports  of  the  different  examiners,  showing 
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the  age,  post-office  address  and  standing  of  each  candidate,  and 
shall  notify  candidates  of  their  rights  under  this  act  He  shall 
determine  any  controversies  which  may  arise  under  the  pro- 
visions of  this  act.  He  is  hereby  charged  with  the  general 
super  rision  and  direction  of  all  matters  in  connection  A-ith  the 
filling  of  such  scholarships.  Students  enjoying  the  privileges 
of  free  scholarships  shall,  in  common  with  the  other  students 
of  said  university,  be  subject  to  all  of  the  examinations,  rales 
and  requirements  of  the  board  of  trustees  or  faculty  of  sa'd 
university,  except  as  herein  provided. 

TITLE   xm. 
Common  School  and  Public  Libraries. 

Section  1.  So  much  of  the  school  library  money  as  shall  be 
needed  for  that  purpose  shall  be  apportioned  among  the  several 
cities  and  school  districts  by  the  state  superintendent  of  public 
instruction,  who  may,  so  far  as  consistent  with  law,  make,  alter 
or  repeal  any  rules  that  he  may  deem  proper  for  regulating  the 
expenditure  of  the  school  library  money  and  the  administration 
and  care  of  school  libraries  established  or  maintained  under 
authority  of  this  act;  provided,  that  no  portion  of  the  school 
library  money  shall  be  expended  except  for  books  approved  by 
the  said  superintendent.  Said  schooj  libraries  shall  consist  of 
reference  books  for  use  in  the  school-room,  suitable  supplement- 
ary reading  books  for  children,  or  books  relating  to  brancheer  of 
study  being  pursued  in  the  school  and  pedagogic  books  as  aids 
to  teachers.  And  no  city  or  school  district  shall  share  in  the 
apportionment  unless  it  shall  raise  and  use  for  the  same  pur- 
pose an  equal  amount  from  taxation  or  other  local  sources,  and 
shall  also  comply  with  the  requirements  of  the  superintendent 
as  to  the  care  of  such  libraries  and  otherwise.  Library  moneys 
shall  be  apportioned  to  the  school  districts  and  parts  of  school 
districts  joint  with  parts  in  any  city  or  in  any  adjoining  county 
which  shall  be  entitled  to  participate  therein  as  follows:  To 
each  of  said  districts  an  amount  equal  to  that  which  shall  have 
beeij  raised  in  said  district  for  library  purposes,  either  by  tax 
or  otherwise;  and  if  the  aggregate  amount  so  raised  in  the  dis- 
tricts within  the  county,  shall  exceed  the  sum  apportioned  to 
the  county,  the  said  districts  respectively  shall  ba  entitled  to 
200 
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participate  in  such  apportionment  pro  rata  to  the  total  amount 
apportioned  to  the  county.  All  school  library  moneys  unappor- 
tioned  by  school  commissioners  and  remaining  in  the  hands  of 
county  treasurers  shall  in  each  succeeding  year,  be  added  to  the 
school  library  money  apportioned  by  the  superintendent  of 
public  instruction  to  the  counties  of  the  state. 

§  2.  The  school  library  shall  be  a  part  of  the  school  equipment 
and  shall  be  kept  in  the  school  building  at  all  times,  and  shall 
not  be  used  as  a  circulating  library,  except  that,  so  far  as  the 
rules  fixed  by  the  state  superintendent  shall  allow,  teachers  and 
school  officers  or  pupils,  with  the  leave  of  the  librarian,  may 
borrow  from  said  library  any  book  not  needed  for  reference  in 
the  school-room,  but  such  persons  sha41  not  borrow  more  than 
one  volume  at  a  time  and  shall  not  keep  the  same  more  than  two 
weeks.  The  board  of  education  or  trustees  shall  appoint  a 
teacher  of  the  schools  under  their  charge  as  librarian,  who,  with 
the  trustees,  shall  be  responsible  for  the  safety  and  proper  care 
of  the  books,  and  shall  annually,  and  whenever  required,  make 
such  reports  concerning  the  library  as  the  state  superintendent 
may  direct 

§  3.  All  existing  provisions  of  law  and  rules  established  by 
the  superintendent  of  public  instruction  for  the  management  of 
district  libraries  shall  hold  good  as  to  the  management  of  school 
libraries  till  altered  by  or  in  pursuance  of  law. 

§  4.  Each  city  and  school  district  in  the  state  is  hereby  author- 
ized  to  raise  moneys  by  tax  in  the  same  manner  as  other  school 
moneys  are  raised,  or  to  receive  moneys  by  gift  or  devise,  for 
starting  or  extending  or  caring  for  the  school  library. 

§  5.  Any  board  of  education  in  any  city  or  union  free  school 
district,  or  any  duly  constituted  meeting  in  any  other  district,  is 
hereby  authorized  to  give  any  or  all  of  its  books  or  other  library 
property  to  any  township  or  other  free  public  library  under 
state  supervision,  or  to  aid  in  establishing  such  free  public 
library,  provided  it  is  free  to  the  people  of  such  city  or  district 
A  receipt  from  the  officers  of  the  paid  free  public  library,  and  an 
approval  of  the  transfer  under  seal  by  the  resrents  of  the  univer- 
sity, shall  forever  thereafter  relieve  the  said  school  authorities 
of  further  responsibility  for  the  said  library  and  property  so 
transferred. 

[Free  public  Ubraries,  how  established  by  municipality,  Geo.  Munla 
L.,  §  24,  ante,  p.  590;  Univ.  L.,  $§  36-41.] 
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§  6.  Any  books  or  other  library  property  belonging  to  any  dis- 
trict library,  and  which  have  not  been  in  direct  chai-ge  of  a 
librarian  duly  appointed  within  one  year,  may  be  taken  and 
shall  thereafter  be  owned  by  any  public  library  under  state 
supervision,  which  has  received  from  the  regents  of  the  univer- 
sity written  permission  to  collect  such  books  or  library  property, 
and  to  administer  the  same  for  the  benefit  of  the  public;  pro- 
vided, that  said  books  or  other  library  property  shall  be  found 
in  the  territory  for  which  such  public  library  is  maintained,  as 
defined  in  its  charter  or  in  the  permission  granted  by  the  regents ; 
and  further  provided  that,  on  written  request  of  the  school 
authorities,  any  dictionaries,  cyclopedias  jand  pedagogic  books 
shall  be  placed  in  the  school  library  of  the  district  to  which  such 
books  originally  belong.  Any  person,  association  or  corpora- 
tion having  possession  of  books  or  other  property  belonging  to 
any  school,  district  or  other  public  library,  except  books  regu- 
larly borrowed  and  charged  for  a  period  not  yet  expired,  shall 
deliver  the  same  within  one  month  from  the  passage  of  this  law 
to  the  legally  appointed  librarian  of  such  library,  or  of  the  free 
public  library,  duly  authorized  to  take  the  same  as  provided  in 
this  section,  and  willful  neglect  or  refusal  to  comply  with  this 
provision  shall  be  a  misdemeanor. 

§  7.  The  public  shall  not  be  entitled  to  use  any  library,  now  or 
hereafter  in  the  custody  of  the  school  authorities,  but  said 
authorities  may  appoint  three  trustees  who  shall  have  the 
powers,  duties  and  responsibilities  of  trustees  of  public  libraries 
incorporated  by  the  regents,  and  thereafter  the  school  authorities 
may  transfer  to  the  custody  of  said  trustees  for  the  purpose  of 
a  circulating  library  any  of  their  library  property  as  provided  in 
section  five. 

I  8.  The  state  superintendent  of  public  instruction  Is  hereby 
authorized  to  withhold  its  share  of  public  school  moneys  from 
any  city  or  district  which  uses  school  library  moneys  for  any 
other  purpose  than  that  for  which  they  are  provided,  or  for  any 
willful  neglect  or  disobedience  of  the  law  or  the  rules  or  orders 
of  said  superintendent  in  the  premises. 

[General  authority  of  Superintendent  of  Public  Inntmction  t»  withhold 
public  moneys,  t.  1,  §  13,  ante.] 
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TITLB  XIV. 
Appeals  to  the  Superintendent  of  Public  Instruction. 

Section  1.  Any  person  conceiviug  himself  aggrieved  in  conse- 
qutnce  of  any  decision  made: 

1.  By  any  school  district  meeting; 

2.  By  any  school  commissioner  or  school  commissioners  and 
other  officers,  in  forming  or  altering,  or  refusing  to  form  op  alter, 
any  school  district,  or  in  refusing  to  apportion  any  school  moneys 
to  any  such  district  or  part  of  a  district; 

3.  By  a  supervisor  in  refusing  to  pay  any  such  moneys  to  any 
such  district; 

4.  By  the  trustees  of  any  district  in  paying  or  refusing  to  pay 
any  teacher,  or  in  refusing  to  admit  any  scholar  gratuitously 
into  any  school; 

5.  By  any  trustees  of  any  school  library  concerning  such 
library,  or  the  books  therein,  or  the  use  of  such  books; 

6.  By  any  district  meeting  in  relation  to  the  library; 

7.  By  any  other  official  act  or  decision  concerning  any  other 
matter  under  this  act,  or  any  other  act  pertaining  to  common 
schools,  may  appeal  to  the  superintendent  of  public  instruction, 
who  is  hereby  authorized  and  required  to  examine  and  decide 
the  same;  and  his  decision  shall  be  final  and  conclusive,  and  not 
subject  to  question  or  review  in  any  place  or  court  whatever. 

§  2.  The'  superintendent,  in  reference  to  such  appeals,  shall 
have  power: 

1.  To  regulate  the  practice  therein. 

2.  To  determine  whether  an  appeal  shall  stay  proceedings,  and 
prescribe  conditions  upon  which  it  shall  or  shall  not  so  operate. 

3.  To  decline  to  entertain  or  to  dismiss  an  appeal,  when  it 
shall  appear  that  the  appellant  has  no  interest  in  the  matter 
api>ealed  from,  and  that  the  matter  is  not  a  matter  of  public 
concern,  and  that  the  person  injuriously  affected  by  the  act  or 
decision  appealed  from  is  incompetent  to  appeal. 

4.  To  make  all  orders,  by  directing  the  levying  of  taxes  or 
otherwise,  which  may,  in  his  judgment,  be  proper  or  necessary 
to  give  effect  to  his  decision. 

§  3.  The  superintendent  shall  file,  arrange  in  the  order  of  time, 
and  keep  in  his  office,  so  that  they  may  be  at  all  times  acces- 
sible, all  the  proceedings  on  every  appeal  to  him  under  this  title, 
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including  his  decision  and  orders  founded  thereon;  and  copies 
of  all  such  papers  and  proceedings,  authenticated  by  him  under 
his  seal  of  office,  shall  be  evidence  equally  with  the  originals. 

TITLE  XV. 
Miscellaneous  Provisions. 

ARTICLE  1. 
Of  loss  of  school  moneys  apportioned;  of  forfeiture  by  school 
officers  by  reason  of  neglect  to  sue  for  penalties;  of  costs  in 
suits  which  might  have  been  the  subjects  of  appeal  to  the 
superintendent  of  public  instruction;  of  costs  in  suits,  a^^tions 
and  proceedings  other  than  appeals  to  the  superintendent  of 
public  instruction. 

Section  1.  Whenever  the  share  of  school  moneys  or  any  portion 
thereof,  apportioned  to  any  town  or  school  district,  or  any 
money  to  which  a  town  or  school  district  would  have  been 
entitled,  shall  be  lost,  in  consequence  of  any  willful  neglect  of 
official  duty  by  any  school  commissioner,  town  clerk,  trustees 
or  clerks  of  school  districts,  the  officer  or  officers  guilty  of  such 
neglect  shall  forfeit  to  the  town,  ot  school  district  so  losing 
the  same,  the  full  amount  of  such  loss  with  interest  thereon. 

§  2.  Where  any  penalty  for  the^  benefit  of  a  school  district,  or 
of  the  schools  of  any  school  district,  town,  school  commissioner 
district  or  county,  shall  be  incurred,  and  the  officer  or  officers, 
whose  duty  it  is  by  law  to  sue  for  the  same,  shall  willfully  and 
unreasonably  refuse  or  neglect  to  sue  for  the  same,  such  officer 
or  officers  shall  forfeit  the  amount  of  such  penalty  to  the  same 
use,  and  it  shall  be  the  duty  of  their  successor  or  successors 
in  office  to  sue  for  the  same. 

§  3.  In  any  action  against  a  school  officer  or  officers,  includ- 
ing supervisors  of  towns,  in  respect  to  their  duties  and  powers 
under  this  act,  for  any  act  performed  by  virtue  of  or  under  the 
color  of  their  offices,  or  for  any  refusal  or  omission,  to  perform 
any  duty  enjoined  by  law,  and  which  might  have  been  the 
subject  of  an  appeal  to  the  superintendent,  no  costs  shall  be 
allowed  to  the  plaintiff,  in  cases  where  the  court  shall  certify 
that  it  appeared  on  the  trial  that  the  defendants  acted  in  good 
faith.  But  this  provision  shall  not  extend  to  suits  for  penalties, 
nor  to  suits  or  proceedings  to  enforce  the  decisions  of  the 
superintendent 
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§  4.  Whenever  the  trustees  of  any  school  district,  or  any  sdhool 
district  officer  or  officers,  have  been  or  shall  be  instructed  by  a 
resolution  of  the  district,  at  a  meeting  called  for  that  purjjosb, 
to  defend  any  action  brought  against  them,  or  to  bring  or  de- 
fend an  action  or  proceeding  touching  any  district  property  or 
claim  of  the  district,  or  involving  its  rights  or  interests,  or  to 
continue  any  such  action  or  defense,  all  their  costs  and  reason- 
able expenses,  as  well  as  ^all  costs  and  damages  adjudged 
against  them,  shall  be  a  district  charge  and  shall  be  levied  by 
tax.  If  the  amount  claimed  by  them  be  disputed  by  a  district 
meeting,  it  shall  be  adjusted  by  the  county  judge  of  any  county 
in  which  the  district  or  any  part  of  it  is  situated. 

[School  district  is  now  a  municipal  coiporation.  Gen.  Corp.  L.,  f  3,  -^b. 
1,  ante,  p.  974;  and  may  sue  and  be  sued  in  like  cases  as  natural  perseais^ 
Const.,  art.  8»  §  3,  ante,  p.  74.] 

§  5.  Whenever  such  trustees  or  any  school  districttofflcer  shall 
have  brought  or  defended  any  such  action  or  proceeding,  with- 
out any  such  resolution  of  the  district  meeting,  and  after  the 
final  detenriination  of  such  suit  or  proceeding,  shtfll  present  te 
any  regular  meeting  of  the  inhabitants  of  the  district,  an  ac- 
count, in  writing,  of  all  costs,  charges  and  expenses  paid  by  him 
or  them,  with  the  items  thereof,  and  verified  by  his  or  th^^  oath 
or  affirmation,  and  a  majority  of  the  voters  at  such  meeting 
shall  so  direct,  it  shall  be  the*duty  of  the  trustees  to  cause  the 
same  to  be  assessed  upon  and  collected  of  the  taxable  property 
of  said  district,  in  the  same  manner  as  other  taxes  are  by  law 
assessed  and  collected;  and,  when  so  collected,  the  same  shall 
be  paid  over,  by  an  order  upon  the  collector  or  treasurer  to  the 
officer  or  officers  entitled  to  receive  the  same;  but  this  pro- 
vision shall  not  extend  to  suits  for  penalties,  nor  to  suits  or 
proceedings  to  enforce  the  decisions  of  the  superintendent  of 
public  instruction. 

§  6.  Whenever  an  officer  or  officers  mentioned  in  the  last 
preceding  section  of  this  title  shall  have  complied  with  the  pro- 
visions of  said  section,  and  the  inhabitants  shall  have  refused 
to  direct  the  trustees  to  levy  a  tax  for  the  payment  of  the  costs, 
charges  and  expenses  therein  mentioned,  it  shall  be  lawful  for 
him  or  them,  then  and  there,  to  give  notice  orally  and  publicly, 
that  he  will  appeal  to  the  county  judge  of  the  county:  and  in 
case  of  his  disability  to  act  in  the  matter  by  reason  of  being 
disqualified,  or  otherwise,  then  to  the  district  attorney  of  the 
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county  in  which  the  school-house  of  said  district  is  located, 
from  the  refusal  of  said  meeting  to  vote  a  tax  for  the  payment 
of  said  claim,  and  the  inhabitants  may,  then  and  there,  or  at 
any  subsequent  district  meeting,  appoint  one  or  more  of  the 
inhabitants  of  the  district  to  protect  the  rights  and  interests 
of  the  district  upon  said  appeal.  And  the  officer  or  officers 
before  mentioned  shall  thereupon,  within  ten  days,  serve  upon 
the  clerk  of  said  district  (or  if  there  be  no  such  clerk,  upon 
the  town  clerk  of  the  town)  a  copy  of  the  aforesaid  account,  so 
sworn  to,  together  with  a  notice,  in  writing,  that  on  a  certain 
day  therein  specified  he  or  they  intend  to  present  such  account 
to  the  county  judge  or  to  the  district  attorney,  as  the  case  may 
be,  for  settlement.  And  the  clerk  shall  record  such  notice, 
together  with  the  copy  of  the  account,  and  the  same  shall  be 
subject  to  the  inspection  of  the  inhabitants  of  the  district. 
And  it  shall  be  the  duty  of  the  person  or  persons  appointed  by 
any  district  meeting  for  that  purpose,  to  appear  before  the 
county  judge  or  the  district  attorney,  as  the  case  may  be,  on 
the  day  mentioned  in  the  notice  aforesaid,  and  to  protect  the 
rights  of  the  district  upon  such  settlement;  and  the  expenses 
incurred  in  the  performance  of  this  duty  shall  be  a  charge  upon 
said  district,  and  the  trustees,  upon  presentation  of  the  account 
of  such  expenses,  with  the  proper  voucher  therefor,  may  levy 
a  tax  therefor,  or  add  the  same  to  any  other  tax  to  be  levied 
by  them;  and  their  refusal  to  levy  said  tax  for  the  payment  of 
said  expenses,  shall  be  subject  to  an  appeal  to  the  superintend- 
ent of  public  instruction. 

§  7.  Upon  the  appearance  of  the  parties,  or  upon  due  proof 
of  service  of  the  notice  and  copy  of  the  account,  the  county 
judge  shall  examine  into  the  matter  and  hear  the  proofs  and 
allegations  presented  by  the  parties,  and  decide  by  order  whether 
or  not  the  account,  or  any  and  what  portion  thereof,  ought  justly 
be  charged  upon  the  district,  with  costs  and  disbursements  to 
such  officer  or  officers,  in  his  discretion,  which  costs  and  dis- 
bursements shall  not  exceed  the  sum  of  thirty  dollars,  and  the 
decision  of  the  county  judge  shall  be  final;  but  no  portion  of 
such  account  shall  be  so  ordered  to  be  paid  which  shall  appear 
to  such  judge  to  have  arisen  from  the  willful  neglect  or  mis- 
conduct of  the  claimant.  The  account  with  the  oath  of  the 
party  claiming  the  same  shall  be  prima  facie  evidence  of  the 
correctness  thereof.  The  county  judge  may  adjourn  the  hear- 
ing from  time  to  time,  as  justice  shall  seem  to  require. 
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§  8.  It  shall  be  the  duty  of  the  trustees  of  any  school  district, 
within  thirty  days  after  service  of  a  copy  of  such  order  upon 
them,  or  upon  the  district  clerk,  and  notice  thereof  to  them,  or 
any  two  of  them,  to  cause  the  same  to  be  entered  at  length  in 
the  book  of  record  of  said  district,  and  to  raise  the  amount 
thereby  directed  to  be  paid,  by  a  tax  upon  the  district,  to  be  by 
them  assessed  and  levied  in  the  same  manner  as  a  tax  voted 
by  the  district. 

ARTICLE  2. 

Changes  in  text-books. 

Section  9.  The  boards  of  education,  or  such  bodies  as  perform 
the  functions  of  such  boards  in  the  several  cities,  villages  and 
union  free  school  districts  of  this  state,  shall  have  power  and  it 
shall  be  their  duty  to  adopt  and  designate  text-books  to  be  used 
in  the  schools  under  their  charge  in  their  respective  districts 
In  the  common  school  districts  in  the  state  the  text-books  to 
be  used  in  the  schools  therein  shall  be  designated  at  any  annual 
school  meeting  by  a  two-thirds  vote  of  all  the  legal  voters 
present  and  voting  at  such  school  meeting. 

§  10.  When  a  text-book  shall  have  been  adopted  for  use  in 
any  of  the  public  or  common  schools  in  this  state,  as  provided 
in  the  ninth  section  of  this  title,  it  shall  not  be  lawful  to  super- 
sede the  text-book  so  adopted  by  any  other  book  within  a  period 
of  five  years  from  the  time  of  such  adoption,  except  upon  a 
three-fourths  vote  of  the  board  of  education,  or  of  such  body 
as  performs  the  function  of  such  board,  where  such  board  has 
made  the  designation,  or  upon  a  three-fourths  vote  of  the  legal 
voters  present  and  voting  at  the  annual  school  meeting  in  any 
common  school  district. 

§  11.  Any  person  or  persons  violating  any  of  the  provisions 
of  this  act  shall  be  liable  to  a  penalty  of  not  less  than  fifty 
dollars  nor  more  than  one  hundred  dollars  for  every  such 
violation,  to  be  sued  for  by  any  taxpayer  of  the  school  district, 
and  recovered  before  any  justice  of  the  peace,  said  fine,  when 
collected,  to  be  paid  to  the  collector  or  treasurer  for  the  benefit 
of  said  school  district. 

ARTICLE  3. 

Care  of  Code  of  Ptiblic  Instruction. 
§  12.  The  trustee  or  trustees  of  each  school  district  are  hereby 
made  the  custodians  of  the  code  of  public  instruction  belonging 
to  such  school  district,  and  shall  deliver  the  same  to  their  sue- 
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cesser  or  successors  in  office.  And  in  case  such  copy  of  said 
code  shall  have  been  lost  or  destroyed  through  or  by  means 
of  the  fault  or  negligence  of  the  trustee  or  trustees,  the  trustees 
so  permitting  the  same  to  be  lost  or  destroyed  shall,  at  their 
own  expense,  procure  a  copy  of  the  latest  edition  of  the  code 
of  public  instruction  and  deliver  the  same  to  their  successor 
or  successors  in  office  in  lieu  of  the  copy  so  lost  or  destroyed. 

[Publication  of  such  code  provided  for,  §  48,  iKWt;  L.  1895,  ch.  987.] 

§  13.  Every  trustee  who  fails  to  comply  with  the  provisions 
of  the  foregoing  section  shall  forfeit  the  sum  of  twenty-flve 
dollars.  This  penalty  shall  be  sued  for  by  the  supervisor  of 
the  town  and  shall  be  used  in  the  purchase  of  books  for  the 
school  library. 

ARTICLE  4. 

Contracts  between  school  districts  and  boards  of  education  in 

cities. 

§  14.  Whenever  any  school  district  adjoining  a  city  (w  village 
of  six  thousand  inhabitants,  by  a  vote  of  a  majority  of  the 
qualified  voters  of  such  district,  shall  empower  the  trustees 
thereof,  the  said  trustees  shall  enter  into  a  written  contract 
with  the  board  of  education  of  such  city  or  village,  whereby 
nil  the  children  of  such  district  may  be  entitled  to  be  taught 
in  the  public  schools  of  such  city  or  village,  for  a  period  of  not 
less  than  one  hundred  and  sixty  days  in  any  school  year,  upon 
filing  a  copy  of  such  contract  duly  certified  by  the  trustees  of 
such  school  district  and  by  the  secretary  of  the  board  of*  edu- 
cation of  said  city  or  village,  in  the  office  of  the  superintendent 
of  public  instruction,  such  school  district  shall  be  deemed  to 
have  employed  a  competent  teacher  for  such  period,  and  shall 
be  entitled  to  receive  one  distributive  district  quota  each  year, 
during  which  such  contract  shall  be  continued. 

§  15.  The  board  of  education  of  any  city  or  village  so  con- 
tracting with  any  school  district  shall  report  the  number  of 
persons  of  school  age  in  such  district,  together  with  those  resi- 
dent in  the  city  or  village  the  same  as  though  they  were  actual 
residents  of  the  city  or  village,  and  shall  report  for  the  pupils 
attending  the  city  or  village  schools  from  such  district  to  the 
superintendent  of  public  instruction,  the  same  as  though  they 
were  residents  of  such  city  or  village. 
201 
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§  16.  It  shall  be  the  duty  of  the  superintendent  of  public 
instruction  to  give  to  school  commissioners  such  directions  as 
may,  in  his  judgment,  be  required  and  proper  in  relation  to  the 
reports  to  be  made  by  the  trustees  of  such  districts  to  school 
commissioners. 

ARTICLE  5. 

Memorandum  of  contracts  with  teachers. 

§  17.  All  officers  or  boards  of  officers  who  shall  employ  any 
teacher  to  teach  in  any  of  the  public  schools  of  this  state  shall, 
at  the  time  of  such  employment,  make  and  deliver  to  such 
teacher,  or  cause  to  be  made  and  delivered,  a  memorahdum  in 
writing,  signed  by  said  officer,  or  by  the  members  of  said  board, 
or  by  some  person  duly  authorized  by  said  board,  to  represent 
them  in  the  premises,  in  which  the  detail  of  the  agreement 
between  the  parties,  and  particularly  the  length  of  the  term 
of  employment,  the  amount  of  compensation  and  the  time  or 
times  when  such  compensation  shall  be  due  and  payable  shall 
be  clearly  and  definitely  set  forth.  But  nothing  herein  contained 
shall  be  deemed  to  abridge  or  otherwise  aflPect  the  term  of 
employment  of  any  teacher  now  or  hereafter  employed  in  the 
public  schools^  nor  to  repeal  or  affect  any  provision  of  special 
laws  concerning  the  employment  or  removal  of  teachers  now 
in  force  in  any  particular  locality. 

[After  January  1,  1807,  osily  such  persona  can  teach  in  public  schools 
of  a  dty  authorized  to  employ  a  school  superintendent  as  have  had 
three  years'  experience,  or  are  graduates  of  high  school  or  academy, 
L.  1895,  ch.  1031,  §  4.] 

§  18.  The  pay  of  any  teacher  employed  in  the  public  schools 
of  this  state  shall  be  due  and  payable  at  least  as  often  as  at 
the  end  of  each  calendar  month  of  the  term  of  employment. 

[Vote  at  town  meeting  as  to  teachers'  pensions,  L.  1805,  ch.  766.] 

ARTICLE  6. 

Physiology  and  hygiene  in  the  public  schools. 

§  19.  The  nature  of  alcoholic  drinks  and  other  narcotics  and 
their  effects  on  the  human  system  shall  be  taught  in  connection 
with  the  various  divisions  of  physiology  and  hygiene,  as  thor- 
oughly as  are  other  branches  for  not  less  than  four  lessons  a 
week  for  ten  or  more  weeks  in  each  year  in  all  grades  below  the 
second  year  of  the  high  school  in  all  schools  under  State  control, 
or  supported  wholly  or  in  part  by  public  money  and  also  in  all 
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schools  connected  with  reformatory  institutions.  All  pupils 
must  continue  such  study  till  they  have  passed  satisfactorily  the 
required  primary,  intermediate  or  high  school  test  in  the  same, 
according  to  their  respective  grades.  All  regents'  examinations 
in  physiology  and  hygiene  shall  include  a  due  proportion  of 
questions  on  the  nature  of  alcoholic  drinks  and  other  narcotics, 
and  their  effects  on  the  human  system.  The  local  school 
authorities  shall  provide  needed  facilities  and  definite  time  and 
place  for  this  branch  in  the  regular  course  of  study.  All  pupils 
who  can  read  shall  study  this  subject  from  suitable  text-books, 
but  pupils  unable  to  read  shall  be  instructed  in  it  orally  by 
teachers  using  text-books  adapted  for  such  oral  instruction 
as  a  guide  and  standard,  and  these  text-books  shall  be  graded  to 
the  capacities  of  primary,  intermediate  and  high  school  pupils. 
For  students  below  high  school  grade  such  text-books  shall  give 
at  least  one-fifth  their  space,  and  for  students  of  high  school 
grade  shall  give  not  less  than  twenty  pages  to  the  nature  and 
effects  of  alcoholic  drinks  and  other  narcotics,  but  pages  on  this 
subject  in  a  separate  chapter  at  the  end  of  the  book  shall  not  be 
counted  in  meeting  the  minimum.  No  text-book  on  physiology 
not  conforming  to  this  act  shall  be  used  in  the  public  schools 
except  so  long  as  may  be  necessary  to  fulfill  the  conditions  of 
any  contract  existing  at  the  time  of  the  passage  of  this  act. 

[To  like  effect,  title  7,  §  47,  sub.  11,  ante.] 

§  20.  In  all  normal  schools,  teachers'  training  classes  and 
teachers'  institutes,  adequate  time  and  attention  shall  be  given 
to  instruction  in  the  best  methods  of  teaching  this  branch,  and 
no  teacher  shall  be  licensed  who  has  not  passed  a  satisfactory 
examination  in  the  subject,  and  the  best  methods  of  teaching  it. 
No  State  school  money  shall  be  paid  for  the  benefit  of  any  dis- 
trict, city,  normal  or  other  school  herein  mentioned,  until  the 
officer  or  board  having  jurisdiction  and  supervision  of  such 
school  has  filed,  with  the  officer  whose  duty  it  is  in  each  case 
to  disburse  the  State  school  money  for  such  school,  an  aflSdavit 
made  by  such  officer,  or  by  the  president  or  secretary  of  such 
board,  that  he  has  made  thorough  investigation  as  to  the  facts, 
and  that  to  the  best  of  his  knowledge,  information,  and  belief, 
all  the  provisions  of  this  act  have  been  faithfully  complied  with 
during  the  preceding  school  year.  [Thus  am.  by  L.  1895,  cJi. 
1041,  talcing  effect  August  1,  1895,  and  purporting  to  amend 
§§  19,  20,  of  article  15  (instead  of  title  15^  of  the  consolidated 
school  law.] 
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ARTICLE  7. 
Free  mstriu^tion  in  drawing. 

§  21.  In  each  of  the  state  normal  schools  the  course  of  study 
shall  embrace  instruction  in  industrial  or  free-hand  drawing. 
Tlie  board  of  education  in  each  city  in  this  state  shall  cause  free 
instruction  to  be  given  in  industrial  or  free-hand  drawing  in  at 
least  one  department  of  the  schools  under  their  charge.  The 
board  of  education  of  each  union  free  school  district  shall  cause 
free  instruction  to  be  given  in  industrial  or  free-hand  drawing  in 
the  schools  under  their  charge,  unless  excused  therefrom  by  the 
superintendent  of  public  instruction. 

§  22.  The  board  of  education,  or  other  body  having  supervision 
of  the  public  schools  in  any  city  or  union  free  school  district  in 
this  state,  is  hereby  authorized  to  establish  and  maintain  even- 
ing schools  for  free  instruction  in  industrial  drawing,  whenever 
the  city  authorities  in  any  city  or  the  qualified  electors  duly  con- 
vened in  any  union  free  school  district  shall  so  direct,  and  shall 
make  provision  for  the  maintenance  of  such  schools.  In  addi- 
tion to  the  powers  now  conferred  by  law  upon  the  authorities  of 
any  city,  or  upon  the  electors  of  any  union  free  school  district 
in  the  state,  such  authorities  and  such  electors  shall  also  have 
power,  whenever  they  shall  think  it  advisable,  to  raise  such 
moneys  as  shall  be  necessary  to  carry  out  the  purposes  of  this 
aetrf 

ARTICLE  8. 

Vocal  music  in  public  schools. 
§  23.  In  each  of  the  state  normal  schools  the  course  of  study 
may  embrace  instruction  in  vocal  music.  The  boards  of  educa- 
tion in  each  city,  and  in  each  union  free  school  district  incor- 
porated under  the  laws  of  this  state,  may  cause  free  instruction 
to  be  given  in  vocal  music  in  the  schools  under  their  charge. 
The  superintendent  of  public  instruction  may  provide  instruc- 
tion in  vocal  music  in  all  teachers'  institutes  held  throughout 
the  state. 

ARTICLE  9. 

Free  kindergarten  in  cities  and  milages. 
§  24.  The  board  of  education,  or  the  public  school  authorities 
of  any  city  or  village  located  in  a  county  having  less  than  one 
million  inhabitants,  and  employing  a  superintendent  of  schools. 
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may  establish  and  maintain  one  or  more  free  kindergarten 
schools.  The  money  for  the  support  of  such  schools  shall  be 
raised  in  like  manner  as  for  the  support  of  the  other  public 
schools  of  the  city  or  village.  No  child  under  the  age  of  four 
years  shall  be  admitted  to  these  schools,  and  the  local  school 
authorities  are  hereby  empowered  to  fix  the  highest  age  limit  of 
children  who  may  attend.  All  teachers  employed  in  these 
schools  shall  be  licensed  in  the  same  manner  as  teachers  em- 
ployed in  the  other  public  schools  of  this  state,  and  shall  be 
entitled  to  their  distributive  share  in  the  district  quotas.  The 
attendance  of  children  under  the  age  of  tve  years,  who  may  be 
enrolled  in  these  schools  shall  be  reported  separately,  and  shall 
not  be  counted  in  the  distribution  of  public  money. 

ARTICLE  10. 

Industrial  training  in  the  ptiblic  schools. 

§  25.  Boards  or  departments  of  education  of  cities  and  vil- 
lages, and  of  union  free  schools  and  trustees  of  public  school 
districts,  are  hereby  authorized  and  empowered  to  establish 
and  maintain  a  department  or  departments  in  the  schools  under 
their  charge  for  industrial  training  and  for  teaching  and  illus- 
trating the  manual  or  industrial  arts,  and  the  principles  under- 
lying the  same;  and  for  that  purpose  they  are  respectively 
authorized  to  purchase  and  use  such  material  and  apparatus, 
and  to  establish  and  maintain  such  shops,  and  to  employ  such 
instructor  or  instructors,  in  addition  to  the  other  teachers  in 
said  schools,  as  in  their  judgment  shall  be  deemed  necessary 
or  proper  whenever  the  authorities  or  electors  respectively  now 
authorized  by  law  to  raise  money  by  taxation  for  school  pur- 
poses, shall  make  provision  for  the  maintenance  of  such  depart- 
ments. 

§  26.  All  authorities  and  electors,  respectively,  now  author- 
ized by  law  to  levy  and  raise  taxes  for  school  purposes,  are 
hereby  authorized  to  levy  and  raise  by  taxation,  in  addition 
to  any  amount  or  amounts  which  they  are  now,  respectively, 
in  any  city,  village  or  district,  authorized  by  law  to  raise  for 
school  purposes,  and  in  the  same  manner,  and  at  a  regular  or 
special  meeting,  the  necessary  funds  to  establish  and  maintain 
such  industrial  departments  as  aforesaid. 

§  27.  The  state  normal  and  training  schools  which  are  or 
hereafter  may  be  established  in  this  state,  hereby  are  and  shall 
be  required  to  include  in  their  courses  of  instruction  the  prin- 
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ciples  underlying  the  manual  or  industrial  arts,  and  also  the 
practical  training  in  the  same,  to  such  an  extent,  as  the  super- 
intendent of  public  instruction  may  prescribe,  and  to  such  fur- 
ther extent  as  the  local  boards,  respectively,  of  said  normal 
and  training  schools  may  prescribe. 

ARTICLE  11. 

Schools  for  colored  children. 

§  28.  The  school  authorities  of  any  city  or  incorporated  vil- 
lage, the  schools  of  which  are  or  shall  be  organized  under  title 
eight  of  this  act,  or  under  special  act,  may,  when  Jthey  shall 
deem  it  expedient,  establish  a  separate  school  or  separate  schools 
for  the  instruction  of  children  and  youth  of  African  descent, 
resident  therein,  and  over  five  and  under  twenty-one  years  of 
age;  and  such  school  or  schools  shall  be  supported  in  the  same 
manner  and  to  the  same  extent  as  the  school  or  schools  sup- 
ported therein  for  white  children/  and  they  shall  be  subject 
to  the  same  rules  and  regulations,  and  be  furnished  with  facili- 
ties for  instruction  equal  to  those  furnished  to  the  white  schools 
therein. 

[Exclusion  from  public  school  because  of  race  or  color,  a  misdemeanor. 
Pen.  Code,  §  383.] 

§  29.  The  trustees  of  any  union  school  district,  or  of  any 
school  district  organized  under  a  special  act,  may,  when  the 
inhabitants  of  any  district  shall  so  determine,  by  resolution,  at 
any  annual  meeting,  or  at  a  special  meeting  called  for  that 
purpose,  establish  a  separate  school  or  separate  schools  for 
the  instruction  of  such  colored  children  resident  therein,  and 
such  schools  shall  be  supported  in  the  same  manner  and  receive 
the  same  care,  and  be  furnished  with  the  same  facilities  for 
instruction,  as  the  white  schools  therein. 

§  30.  No  person  shall  be  employed  to  teach  any  of  such  schools 
who  shall  not,  at  the  time  of  such  employment,  be  legally 
qualified. 

§  31.  The  colored  schools  in  the  city  of  New  York,  now  exist- 
ing and  in  operation,  shall  hereafter  be  classed  and  known  and 
be  continued  as  ward  schools,  and  primaries,  with  their  present 
teachers,  unless  such  teachers  are  removed  in  the  manner  pro- 
vided by  law,  and  such  schools  shall  be  under  the  control  and 
management  of  the  school  officers  of  the  respective  wards  in 
which  they  are  located  in  the  same  manner  and  to  the  same 
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extent  as  other  ward  schools,  and  shall  be  open  for  the  educa- 
tion of  pupils  for  whom  admission  is  sought,  without  regard  to 
race  or  color. 

ARTICLE  12. 

Orphan  schools. 
§  32.  The  schools  of  the  several  incorporated  orphan  asylum 
societies  in  this  state,  other  than  those  in  the  city  of  New  York, 
shall  participate  in  the  distribution  of  the  school  moneys,  in 
the  same  manner  and  to  the  same  extent,  in  proportion  to  the 
number  of  children  educated  therein,  as  the  common  schools 
in  their  respective  cities  or  districts.  The  schools  of  said 
societies  shall  be  subject  to  the  rules  and  regulations  of  the 
common  schools  in  such  cities  or  districts,  but  shall  remain 
under  the  immediate  management  and  direction  of  the  said 
societies  as  heretofore. 

ARTICLE  13. 

Indian  schools. 

§  33.  The  superintendent  of  public  instruction  shall  be  charged 
with  providing  the  means  of  education  for  all  the  Indian  chil- 
dren in  the  state.  He  shall  cause  to  be  ascertained  the  condi- 
tion of  the  various  bands  in  the  state  in  respect  to  education; 
he  shall  establish  schools  in  such  places,  and  of  such  character 
and  description  as  he  shall  deem  necessary;  he  shall  employ 
superintendents  for  such  schools,  and  shall,  with  the  concur- 
rence of  the  comptroller  and  secretary  of  state,  cause  to  be 
erected,  where  necessary,  convenient  buildings  for  their  accom- 
modation. 

§  34.  In  the  discharge  of  the  duties  imposed  by  this  act,  the 
said  superintendent  shall  endeavor  to  secure  the  co-operation 
of  all  the  several  bands  of  Indians,  and  for  this  purpose,  shall 
visit,  by  himself  or  his  authorized  representative,  all  the  reserva- 
tions where  they  reside,  lay  the  matter  before  them  in  public 
assembly,  inviting  them  to  assist  either  by  appropriating  their 
public  moneys  to  this  object,  or  by  setting  apart  lands  and 
erecting  suitable  buildings,  or  by  furnishing  labor  or  materials 
for  such  buildings,  or  in  any  other  way  which  he  or  they  may 
suggest  as  most  effectual  for  the  promotion  of  this  object. 

§  35.  In  any  contract  which  may  be  entered  into  with  said 
Indians,  for  the  use  or  occupancy  of  any  land  for  school  grounds, 
sites  or  buildings,  care  shall  be  taken  to  protect  the  title  of  the 
Indians  to  their  lands,  and  to  reserve  to  the  state  the  right  to 
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remove  or  otherwise  dispose  of  all  improvements  made  at  the 
expense  of  the  state. 

§  36.  The  Indian  children  in  the  state,  between  the  ages  of 
four  and  twenty-one  years,  shall  be  entitled  to  draw  public 
money  the  same  as  white  children.  The  superintendent  shall 
cause  an  annual  enumeration  of  said  Indian  children  to  be  made, 
and  shall  see  that  the  public  money,  to  which  they  are  ratably 
entitled,  is  devoted  exclusively  to  their  education. 

§  37.  To  carry  into  effect  the  provisions  of  this  title  the  legis- 
lature shall  annually  appropriate  the  sum  of  six  thousand 
dollars  out  of  the  revenues  of  the  common  school  fund,  to  be 
paid  by  the  treasurer,  on  the  warrant  of  the  comptroller,  from 
time  to  time,  to  the  order  of  the  superintendent  of  public  instruc- 
tion. 

§  38.  The  superintendent  shall  take  and  file  in  his  office, 
vouchers  and  receipts  for  all  the  expenditures  made  under  this 
act,  subject  to  the  inspection  of  the  joint  committee  to  examine 
the  accounts  of  the  auditor  and  treasurer;  and  shall  annually 
report  to  the  legislature  all  his  doings,  by  virtue  of  the  authority 
vested  in  him;  and  for  this  purpose  said  superintendent  may 
re(juire  full  and  detailed  reports  in  such  form  as  he  may  pre- 
scribe, from  those  having  the  immediate  supervision  of  any 
Indian  schools  in  this  state. 

§  39.  For  the  support  of  the  Indian  schools,  already  estab- 
lished and  which  may  be  established,  the  superintendent  of 
public  instruction,  in  his  annual  general  apportionment  of  the 
state  school  moneys  appropriated  for  the  support  of  common 
schools,  shall  make  an  equitable  apportionment,  as  provided  by 
section  five  of  title  two  of  this  act;  and  the  moneys  which  shall 
be  thus  apportioned  shall  be  paid  out  of  the  treasury  upon  the 
warrant  of  the  superintendent,  countersigned  by  the  comptroller. 

ARTICLE  14. 
Deaf  and  dumb  and  blind  institntions. 

8  40,  5ill  the  institutions  for  the  instruction  of  the  deaf  and 
dumb,  and  blind,  and  all  other  similar  institutions,  incorporated 
under  the  laws  of  the  state,  or  that  may  be  hereafter  incorpo- 
•ated,  shall  be  subject  to  the  visitation  of  the  superintendent  of 
public  instruction,  and  it  shall  be  his  duty: 

1.  To  inquire,  from  time  to  time,  into  the  expenditures  of 
eafh  institution,  and  the  systems  of  instruction  pursued  therein, 
respectively. 
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2.  To  yisit  and  inspect  or  cause  to  be  visited  and  inspected, 
the  schools  belonging  thereto,  and  the  lodgings  and  accommoda- 
tions of  the  pupils. 

3.  To  ascertain  by  a  comparison  with  other  similar  institu- 
tions, whether  any  improvements  in  instruction  and  discipline 
can  be  made;  and  for  that  purpose  to  appoint,  from  time  to  time, 
suitable  persons  to  visit  the  schools. 

4.  To  suggest  to  the  directors  of  such  institutions  and  to  the 
legislature  such  improvements  as  he  shall  judge  expedient. 

5.  To  make  an  annual  report  to  the  legislature  on  all  the 
matters  before  enumerated,  and  particularly  as  to  the  condition 
of  the  schools,  the  improvement  of  the  pupils,  and  their  treat- 
ment in  respect  to  board  and  lodging. 

[The  in£ititutions  refwred  to  In  this  section,  are  the  New  York  State 
School  for  the  Blind,  at  Batavia,  N.  Y.;  Institution  for  the  BUnd, 
Institution  for  the  Instruction  of  the  Deaf  and  Dumb,  Institution  for 
the  Improved  Instruction  of  Deaf-Mutes,  at  New  York  city;  Le 
Oouteulx  St  Mary's  Institution  for  the  Improved  Instruction  of  Deaf- 
Mutes.  at  Buffalo;  West&m  New  York  Institution  for  Deaf-Mutes,  at 
Rochester;  Central  New  Twk  Institution  for  Deaf-Mutes,  at  Rome;  and 
the  Northern  New  York  Institution  for  Deaf-Mutes,  at  Malone.] 

§  41.  All  deaf  and  dumb  persons  resident  in  this  state  and 
upwards  of  twelve  years  of  age,  who  shall  have  been  resident 
in  this  state  for  three  years  immediately  preceding  the  applica- 
tion, or,  if  a  minor,  whose  parent  or  parents,  or,  if  an  orphan, 
whose  nearest  friend,  shall  have  been  resident  in  this  state  for 
three  years  immediately  preceding  the  application,  shall  be 
eligible  to  appointment  as  state  pupils  in  one  of  the  deaf  and 
dumb  institutions  of  this  state,  authorized  by  law  to  receive 
such  pupils;  and  all  blind  persons  of  suitable  age  and  similar 
qualifications  shall  be  eligible  to  appointment  to  the  institutions 
for  the  blind  in  the  city  of  New  York  or  in  the  village  of  Batavia, 
as  follows:  All  such  as  are  residents  of  the  counties  of  New 
York,  Kings,  Queens,  Suffolk,  Richmond,  Westchester,  Putnam 
and  Rockland,  shall  be  sent  to  the  institution  for  the  blind  in 
the  city  of  New  York ;  those  who  reside  in  other  counties  of  the 
state  shall  be  sent  to  the  institution  for  the  blind  in  the  village 
of  Batavia.  All  such  appointments  with  the  exception  of  those 
to  the  institution  for  the  blind  in  the  village  of  Batavia,  phall 
be  made  by  the  superintendent  of  public  instruction  upon  appli- 
cation, and  in  those  cases  in  which,  in  his  opinion,  the  parents 
202 


Digitized  by 


Google 


1610  THE    CONSOLIDATED    SCHOOL    LAW, 

Title  15,  §§  42-46.  L.  IbW,  ch.  556. 

or  guardians  of  the  applicants  are  able  to  bear  a  portion  of  the 
expense,  he  may  impose  conditions  whereby  some  proportionate 
share  of  expense  of  educating  and  clothing  such  pupils  shall  be 
paid  by  their  parents,  guardians  or  friends,  in  such  manner  and 
at  such  times  as  the  superintendent  shall  designate,  which 
conditions  he  may  modify  from  time  to  time,  if  he  shall  deem  it 
expedient  to  do  so. 

§  42.  Each  pupil  so  received  into  either  of  the  institutions 
aforesaid  shall  be  provided  with  board,  lodging  and  tuition ;  and 
the  directors  of  the  institution  shall  receive  for  each  pupil  so 
provided   for,    the   sum   of  *  dollars   per    annum,  in 

quarterly  payments,  to  be  paid  by  the  treasurer  of  the  state,  on 
the  warrant  of  the  comptroller,  to  the  treasurer  of  said  institu- 
tion, on  his  presenting  a  bill  showing  the  actual  time  and  num- 
ber of  such  pupils  attending  the  institution,  and  which  bill  shall 
be  signed  by  the  president  and  secretary  of  the  institution,  and 
verified  by  their  oaths.  The  regular  term  of  instruction  for 
such  pupils  shall  be  five  years;  but  the  superintendent  of  public 
instruction  may,  in  his  discretion,  extend  the  term  of  any  pupil 
for  a  period  not  exceeding  three  years.  The  pupils  provided  for 
in  this  and  the  preceding  section  of  this  title  shall  be  designated 
state  pupils;  and  all  the  existing  provisions  of  law  applicable  to 
state  pupils  now  in  said  institutions  shall  apply  to  pupils  herein 
provided  for. 

§  43.  The  superintendent  of  public  instruction  may  make  such 
regulations  and  give  such  directions  to  parents  and  guardians, 
in  relation  to  the  admission  of  pupils  into  either  of  the  above- 
named  institutions,  as  will  prevent  pupils  entering  the  same  at 
irregular  periods. 

ARTICLE  15. 

Arbor  day. 

§  44.  The  Friday  following  the  first  day  of  May  in  each  year 
shall  be  known  throughout  this  state  as  arbor  day. 

§  45.  It  shall  be  the  duty  of  the  authorities  of  every  public 
school  in  this  state  to  assemble  the  scholars  in  their  charge  on 
that  day  in  the  school  building,  or  elsewhere,  as  they  may  deem 
proper,  and  to  provide  for  and  conduct,  under  the  general  super- 
vision of  the  city  superintendent  or  the  school  commissioner,  or 
other  chief  officers  having  the  general  oversight  of  the  public 
schools  in  each  city  or  district,  such  exercises  as  shall  tend  to 

*  So  In  the  original. 
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encourage  the  planting,  protection  and  preservation  of  trees  and 
shrubs,  and  an  acquaintance  with  the  best  methods  to  be  adopted 
to  accomplish  such  results. 

§  46.  The  state  superintendent  of  public  instruction  shall  have 
power  to  prescribe  from  time  to  time  a  course  of  exercises  and 
instruction  in  the  subjects  hereinbefore  mentioned,  which  shall 
be  adopted  and  observed  by  the  public  school  authorities  on 
arbor  day,  and  upon  receipt  of  copies  of  such  course,  suflScient 
in  number  to  supply  all  the  schools  under  their  supervision,  the 
school  commissioner  or  city  superintendent  aforesaid  shall 
promptly  provide  each  of  the  schools  under  his  or  their  charge 
with  a  copy,  and  cause  it  to  be  observed. 

Board  of  fisheries,  game  and  forest,  subject  to  approval  of  Superintend- 
ent of  PubUe  Instruction  and  Regents,  to  provide  for  Instruction,  etc., 
in  forestry,  Fisiheriefl,  Game  and  Forest  L.,  §  271,  sub.  6,  ante,  p.  919.] 

§  47.  The  legislature  shall  annually  make  an  appropriation  for 
carrying  out  the  provisions  of  this  act,  upon  the  recommenda- 
tion of  the  superintendent  of  public  instruction. 

ARTICLE  16. 

Miscellaneoti^. 

§  48.  The  superintendent  of  public  instruction,  so  soon  as 
may  be  after  the  passage  of  this  act,  shall  cause  to  be  prepared 
under  his  supervision  and  to  be  printed,  an  edition  of  this 
statute,  with  brief  annotations  embodying  such  of  the  decisions 
of  the  courts  of  the  state,  and  of  the  superintendents  of  public 
instruction  as  are  applicable  thereto,  and  such  comments,  ex- 
planations and  instructions  as  he  shall  deem  necessary  or  expedi- 
ent, and  to  furnish  to  each  of  the  school  districts  of  the  state 
one  copy  thereof,  and  the  same  shall  be  deposited  with  the 
trustee  or  trustees,  and  kept  by  him  or  them  for  the  use  of 
the  inhabitants,  as  provided  in  article  three  of  this  title. 

[Twenty  thousand  dollars  appropriated  for  the  purposes  of  this  section, 
with  further  details,  L.  1895,  ch.  987.  Penalty  for  loss  of  code  by  trustees, 
t  15,  §  12,  ante.] 

§  49.  All  provisions  of  law  repugnant  to  or  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed,  saving  always  all 
rights  of  action  vested  under  such  prior  provisions,  and  pro- 
ceedings commenced  for  the  assertion  thereof;  but  nothing  herein 
contained,  unless  it  be  so  expressed,  shall  be  construed,  unless 
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by  inevitable  implication,  to  revive  any  act  or  portion  of  an 
act  heretofore  repealed;  nor  to  impair  or  in  any  manner  affect 
or  change  any  special  law  touching  the  schools  cmp  school  system 
of  any  city  or  incorporated  village  of  the  state,  unless  the  same 
is  so  stated  in  thiB  act 

§  50.  Laws  repealed. —  Of  the  laws  enumerated  in  the  sched- 
ule hereto  annexed,  that  portion  specified  in  the  last  column 
is  repealed.  Such  repeal  shall  not  revive  a  law  repealed  by  any 
law  hereby  repealed,  but  shall  include  all  laws  amendatory  of 
the  laws  hereby  repealed. 

[Saving  claoBes^  generally,  Stat  Const  L.,  If  31-3,  ante,  pp.  117-19.] 

§  51.  When  to  take  eflfect —  This  chapter  shall  take  effect 
on  June  thirtieth,  eighteen  hundreds  and  ninety-f  our. 

TITLE  XVI.* 

Section  1.*  Short  title. —  This  chapter  shall  be  known  as  the 
compulsory  education  law. 

§  2.*  Definitions. — ^^V'^hen  used  in  this  act,  the  term  school 
authorities  means  the  trustees  or  board  of  education  or  cor- 
responding officers,  whether  one  or  more  and  by  whatever  name 
known,  of  a  city,  union  free  schood  district,  common  school  dis- 
trict, or  school  district  created  by  special  law ;  the  term  persons 
in  parental  relation  to  a  child,  includes  the  parents,  guardians 
or  other  persons,  whether  one  or  more,  lawfully  having  the 
care,  custody  or  control  of  such  child.  A  child  under  sixteen 
years  of  age  required  by  the  persons  in  parental  relation  to 
such  a  child,  to  attend  upon  lawful  instruction  at  a  school  or 
elsewhere,  upon  which  such  child  is  entitled  to  attend,  is  law- 
fully required  to  attend  such  school.  A  child  between  eight 
and  sixteen  years  of  age,  who  is  required  by  law  to  attend 
upon  instruction,  and  is  required  by  the  persons  in  parental 
relation  to  such  child,  to  attend  upon  lawful  instruction  at 
school  or  elsewhere,  upon  which  such  child  is  entitled  to  attend, 
is  lawfully  required  to  attend  upon  such  instruction,  and  if 
not  required  by  the  persons  in  parental  relation  to  such  child 
to  attend  upon  any  instruction,  is  lawfully  required  to  attend 
a  public  school. 

§  3.»  Required  attendance  upon  instruction.— Every  child 
between  eight  and  sixteen  years  of  age,  in  proper  physical  and 
mental  condition  to  attend  school,  shall  regularly  attend  upon 

*  This  tiUe '«,  $$  1-^^,  added  by  L.  18M,  ch.  67t,  taking  effect  January !,  lSd6,  and  probably 
flupersediog  L.  1874,  ch.  491. 
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instruction  at  a  school  in  which  at  least  the  common  school 
branches  of  reading,  spelling,  writing,  arithmetic,  English  gram- 
mar and  geography  are  taught,  or  upon  equivalent  instruction 
by  a  competent  teacher  elsewhere  than  at  a  school,  as* follows: 
Every  such  child  between  fourteen  and  sixteen  years  of  age, 
not  regularly  and  lawfully  engaged  in  any  useful  employment 
or  service,  and  every  such  child  between  eight  and  twelve,  years 
of  age,  shall  so  attend  upon  instruction  as  many  days  annually, 
during  the  period  between  the  first  days  of  October  and  the 
following  June,  as  the  public  school  of  the  district  or  city  in 
which  such  child  resides,  shall  be  in  session  during*  the  same 
period.  Every  child  between  twelve  and  fourteen  years  of  age 
in  proper  physical  and  mental  condition  to  attend  school,  shall 
•attend  upon  instruction  during  such  period,  at  least  eighty 
secular  days  of  actual  attendance,  which  shall  be  consecutive 
except  for  holidays,  vacations  and  detentions  by  sickness,  which 
holidays,  vacations  and  detentions  shall  not  be  counted  as  a 
part  of  such  eighty  days,  and  such  child  shall,  in  addition  to  the 
said  eighty  days,  attend  upon  instruction  when  not  regularly 
and  lawfully  engaged  in  useful  employment  or  service.  If  any 
such  child  shall  so  attend  upon  instruction  elsewhere  than  at 
a  public  school,  such  instruction  shall  be  at  least  substantially 
equivalent  to  the  instruction  given  to  children  of  like  age  at  the 
public  school  of  the  city  or  district  in  which  such  child  resides; 
and  such  attendance  shall  be  for  at  least  as  many  hours  of 
each  day  thereof,  as  are  required  of  children  of  like  age  at 
public  schools;  and  no  greater  total  amount  of  holidays  and 
vacations  shall  be  deducted  from  such  attendance  during  the 
period  such  attendance  is  required,  than  is  allowed  in  such 
public  school  to  children  of  like  age.  Occasional  absences  from 
such  attendance,  not  amounting  to  irregular  attendance  in  the 
fair  meaning  of  the  term,  shall  be  allowed  upon  such  excuses 
only  as  would  be  allowed  in  like  cases  by  the  general  rules 
and  practice  of  such  public  school. 

§  4.*  Duties  of  persons  in  parental  relation  to  children.— 
Every  person  in  parental  relation  to  a  child  between  eight  and 
sixteen  years  of  age  in  proper  physical  and  mental  condition 
to  attend  school,  shall  cause  such  child  to  so  attend  upon  in- 
struction or  shall  give  notice  to  the  school  authorities  of  his 
city  or  district  of  his  inability  so  to  do.    A  violation  of  this 

•  This  titie  W,  H  J-W,  added  by  L.  1804,  ch.  «n,  taking  effect  January  1, 18M,  and  probably 
■uperaeding  L.  1874,  ch.  481. 
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section  shall  be  a  misdemeanor,  punishable  for  the  first  offense 
by  a  fine  not  exceeding  five  dollars,  and  for  each  subsequent 
offense  by  a  fine  not  exceeding  fifty  dollars  or  by  imprisonment 
not  exceeding  thirty  days  or  by  both  such  fine  and  imprison- 
ment. Courts  of  special  sessions  shall,  subject  to  removal  aa 
provided  in  sections  fifty-seven  and  fifty-eight  of  the  code  of 
criminal  procedure,  have  exclusive  jurisdiction,  in  the  first  in- 
stance, to  hear,  try  and  determine  charges  of  violation  of  this 
section,  within  their  respective  jurisdictions. 

§  5.*  Persons  employing  children  unlawfully  to  be  fined — 
It  shall  be  unlawful  for  any  person,  firm  or  corporation  to  em- 
ploy any  child  between  the  ages  of  eight  and  twelve  years  in 
any  business  or  service  whatever,  during  any  part  of  the  term 
during  which  the  public  schools  of  the  district  in  which  the 
child  resides,  are  in  session;  or  to  employ  any  child  between 
twelve  and  fourteen  years  of  age  who  does  not,  at  the  time  of 
such  employment,  present  a  certificate  signed  by  the  superin- 
tendent of  schools  of  the  city  or  district  in  which  the  child 
resides,  or,  where  there  is  no  superintendent,  by  such  other 
officer  as  the  school  authorities  may  designate,  certifying  that 
such  child  has  complied  with  the  law  relating  to  attendance  at 
school  during  the  school  year  between  September  and  July, 
then  current;  and  any  person  who  shall  employ  any  child  con- 
trary to  the  provisions  of  this  section  shall,  for  each  offense, 
forfeit  and  pay  to  the  treasurer  of  the  city  or  village  or  to  the 
supervisor  of  the  town  in  which  such  offense  shall  occur,  a 
penalty  of  fifty  dollars,  the  same,  when  paid,  to  be  added  to  the 
public  school  moneys  of  the  city,  village  or  district  in  which 
the  offense  occurred. 

[Employment  of  children  in  factories,  etc.,  regrulated,  L.  1886,  ch.  409, 
§§  1-3;  Pen.  Code,  §  292.] 

§  6.*  Teachers'  records  of  attendance. — An  accurate  recor<l 
of  the  attendance  of  all  children  between  eight  and  «*ixteen 
*  years  of  age  shall  be  kept  by  the  teacher  of  every  school,  show- 
ing each  day  by  the  year,  month,  day  of  the  month  and  dny  of 
the  week,  such  attendance,  and  the  number  of  hours  in  ea«:ti  dny 
thereof;  and  each  teacher  upon  whose  instruction  any  nucb 
child  shall  attend  elsewhere  than  at  school,  shall  keep  a  like 
record  of  such  attendance.    Such  records  shall,  at  all  times,  be 

•  This  title  !6,  $|  1-18,  added  by  L.  1094,  ch.  071,  taking  effect  January  1, 1890,  and  probably 
supenedlng  L.  1874,  ch  481. 
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open  to  the  attendance  officers  or  other  persons  duly  authorized 
by  the  school  authorities  of  the  city  or  district,  who  may  inspect 
or  copy  the  same;  and  every  such  teacher  shall  fully  answer  all 
inquiries  lawfully  made  by  such  authorities,  inspectors  oi'  other 
persons,  and  a  willful  neglect  or  refusal  so  to  answer  any  such 
jn(|u5ry  shall  be  a  misdemeanor. 

§  7.^  Attendance  officers  in  cities  and  union  free  school  dis- 
tricts.— The  school  authorities  of  each  city  and  union  fret  school 
dibtrlct  shall  appoint  and  remove  at  pleasure  one  or  more 
attendance  officers  of  such  city  or  district,  and  shall  fix  ihoir 
compensation;  and  may  prescribe  their  duties  not  Inconsistent 
wUh  this  act,  and  may  make  rules  and  regulations  f'u*  the  jipr- 
formance  thereof;  and  the  superintendent  of  schools  of  such 
City  or  district.  If  there  be  one,  shall  supervise  the  enforcement 
o'  this  act  within  «ald  city  or  district. 

§  8  •  Arrest  of  truants. —  The  attendance  officer  may  arrest 
without  warrant  any  child  between  eight  and  sixteen  years  of 
age,  found  away  from  his  home,  and  who  then  Is  a  truant  from 
instruction,  upon  which  he  Is  lawfully  required  to  attend  within 
the  city  or  district  of  such  attendance  officer.  He  shall  forth- 
with deliver  a  child  so  arrested  either  to  the  custody  of  a  person 
in  p:^ rental  relation  to  the  child,  or  of  a  teacher  from  wh^m 
such  child  Is  th**n  a  truant,  or.  In  case  of  habitual  and  incor- 
riiril.le  truants,  shall  bring  them  before  a  police  magistrate  for 
commitment  by  him  to  a  truant  school  as  pro^  i(l«»d  for  in  the 
next  s«.H;t7on.  The  attendance  officer  shall  proinpnly  report  such 
arrest,  and  the  disposition  made  by  him  of  such  child,  to  the 
school  authorities  of  his  city  or  district  or  to  such  person  as 
they  may  direct. 

[Truant  children  between  5  and  14,  subject  to  arrest  as  vagrants,  Crim. 
Code,  §  887,  aab.  8.] 

§  9.*  Truant  schools. —  The  school  authorities  of  a  city  or 
union  free  school  district  may  establish  schools,  or  set  apart 
^separate  rooms  In  public  school  buildings,  for  children  between 
seven  and  sixteen  years  of  age,  who  are  habitual  truants  from 
Instruction  which  they  are  lawfully  required  to  attend,  or  who 
are  Insubordinate  or  disorderly  during  their  attendance  upon 
such  Instruction,  or  Irregular  In  such  attendance.  Such  school 
or  room  shall  be  known  as  a  truant  school;  but  no  person  con- 

•  This  title  10,  SS  I-'IS.  added  by  L.  1894,  ch.  OH,  taking  effect  January  It  1805,  and  probably 
superseding  L.  1874,  ch.  4S1. 
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victed  of  crimes  or  misdemeanors,  other  than  truancy,  shall  be 
committed  thereto.  Such  authorities  may  provide  for  the  con- 
finement, maintenance  and  instruction  of  such  children  in  such 
schools;  and  may,  after  reasonable  notice  -to  such  child,  and 
the  persons  in  parental  relation  to  such  child,  and  an  oppor- 
tunity for  them  to  be  heard,  and  with  the  consent  of  the  persons 
in  parental  relation  to  such  child,  order  such  child  to  attend 
such  school  or  to  be  conlined  and  maintained  therein  fer  saeh 
period  and  under  such  rules  and  regulations  as  such  autliorities* 
may  prescribe,  not  exceeding  the  remainder  of  the  school  year, 
or  may  order  such  child  to  be  confined  and  maintained  during 
sucli  period  in  any  private  school,  orphans'  home  or  similar 
institution  controlled  by  persons  of  the  same  religious  faith  as 
Viiv  yviuonH  in  parental  relation  to  suoh  ohild^  and  which  Ss 
v.illing  and  able  to  receive,  confine  and  maintain  such  child, 
lipon  such  terms  as  to  compensation  as  may  be  agreed  upon  be- 
tween such  authorities  and  such  private  school,  orphans'  home 
or  similar  institution.  If  the  persons  in  parental  relation  to 
such  child  shall  not  consent  to  either  such  order,  such  conduct 
of  the  child  shall  be  deemed  disorderly  conduct,  and  the  child 
may  be  proceeded  against  as  a  disorderly  person,  and  upon 
conviction  thereof,  if  the»  child  was  lawfully  required  to  attend  su 
public  school,  the  child  shall  be  sentenced  to  be  confined  and 
maintained  in  such  truant  school  for  the  remainder  of  the  car- 
rent  school  year;  or  if  such  child  was  lawfully  required  to 
attend  upon  instruction  otherwise  than  at  a  public  school,  the 
cliild  may  be  sentenced  to  be  confined  and  maintained  for  the 
balance  of  such  school  year,  in  such  private  school,  orphans' 
home  or  other  similar  institution,  if  there  be  one,  controlled  by 
persons  of  the  same  religious  faith  as  the  persons  in  parental 
relation  to  such  child,  which  is  willing  and  able  to  receive,  con- 
fine and  maintain  such  child  for  a  reasonable  compensation, 
which  shall  be  a  charge  against  the  city  or  district.  Such  con- 
finement shall  be  conducted  with  a  view  to  the  improvement, 
mid  to  ;hp  restoration,  as  soon  as  practicable,  of  such  child  to 
tbe  iustitutioii  elsewhere,  upon  which  he  may  be  la»vfully  re- 
quired ^o  attend.  Every  child  suspended  from  atteiuluice  upon 
instruction  h}  the  authorities  in  charge  of  furnishiag  si.ch  in 
sir  net  ion.  /or  more  than  one  week,  shall  be  required  to  attend 
such  truant  school  during  the  period  of  such  suspension.  The 
school  authorities  of  any  city  or  school  district,  not  having  a 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1617 

L,  1894,  ch.  656.  Title  16,  §§  10-13 

truant  school,  may  contract  with  any  other  city  or  district  or 
county  having  a  truant  school,  for  the  confinement,  main- 
tenance and  instruction  therein  of  children  whom,  such  school 
authorities  might  require  to  attend  a  truant  school,  if  there 
wore  one  in  their  own  city  or  district.  Industrial  training  shall 
be  furnished  in  every  such  truant  school. 

§  10.^  Withholding  the  State  moneys  by  State  superintend- 
ent. —  The  State  superintendent  of  public  instruction  may  with- 
hold one-half  of  all  public  school  moneys  from  any  city  or 
district,  which,  in  his  judgment,  willfully  omits  and  refuses  to 
enforce  the  provisions  of  this  act,  after  due  notice,  so  often 
and  so  long  as  such  willful  omission  and  refusal  shall,  in  his 
judgment,  continue;  but  whenever  the  provisions  of  this  act 
have  been  complied  with,  all  moneys  so  withheld  shall  be  paid 
over  by  said  State  superintendent  to  such  city  or  district.  The 
said  State  superintendent  is  hereby  authorized  and  empowered 
to  employ  such  assistants  as  he  may  deem  necessary  to  properly 
carry  this  act  into  effect.  He  may  remove  such  assistants  from 
time  to  time  and  appoint  their  successors.  He  shall  fix  their 
salaries,  and  under  his  direction  such  assistants  shall  investi- 
gate the  extent  to  which  this  act  is  complied  with  in  the  cities 
and  school  districts  of  the  State,  and  make  such  reports,  and 
perform  such  other  duties  as  the  said  superintendent  shall 
determine.  Such  assistants  shall  be  paid,  in  addition  to  their 
salaries,  their  necessary  traveling  and  other  expenses  incurred 
in  the  discharge  of  their  oflScial  duties,  to  be  audited  by  the 
State  superintendent.  The  sum  of  twelve  thousand  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated,  for  the  purpose  of  carrying  out  the 
provisions  of  this  act,  including  payment  of  salaries,  expenses, 
and  blanks,  to  be  paid  upon  the  warrant  of  the  comptroller  on 
the  order  of  the  State  superintendent  of  public  instruction. 
[Thwi  am.  hy  L.  1S95,  ch.  988,  taJcing  efect  June  11,  1895.] 

§  11.*  All  acts  or  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 

5  12.*  This  act  shall  take  effect  January  first,  eighteen  hun- 
dred and  ninety-five. 

§  13.*  This  chapter  shall  be  known  as  title  sixteen  of  the 
"Consolidated  School  Law.*' 

»  This  titto  10,  II M8,  added  by  L.  1894,  oh.  071,  taking  eOedb  January  1, 1805,  aad  probaoly 
ftimaraedlng  h.  1874,  oh.  4jn« 
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SoHXDULs  OF  Laws  Rxpxalxd.^ 

LAWS  OF  Chapter  Sectloiis 

1850 261 All. 

185G 71 All. 

1856 179 All. 

1864 655 All. 

1865 585 Section  9. 

1865 647 All. 

1866 78 All. 

1866 800 All. 

1867 84 All. 

1867 406 All. 

1867 819 All. 

1871 329 All. 

1871 359 All. 

1871 746 All. 

1874 514 All. 

1875 322 All. 

1875 567 All. 

1877 161 All. 

1877 219 All. 

1877 413 All. 

1878 173 All. 

1878 174 All. 

1878 248 All. 

1879 134 All. 

1879 264 All. 

1879 396 All. 

1879 405 All. 

1880 9 All. 

1880 27 All. 

1880 210 All. 

1880 527 All. 

1881 492 All. 

1881 528 All. 

1881 632 All. 

1882 115 All. 

1882 381 All. 

1883 75 All. 

1883 172 All. 

•  This  schedule  was  a  part  of  th6  original  L.  1804,  ch.  666,  taking  effeot  Jimea,  10Q4,  and  t^ 
ftdlowed  immediately  after  tiUe  IB. 
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L.  18M,  oh.  656. 


IAW8  OF  Chapter                               SecUona 

1883 250 All. 

1883 294 AIL 

1883 414 All. 

1884 30 AIL 

1884 49 AIL 

1884 89 AIL 

1884 179 AIL 

1884 248 AIL 

1884 413 AIL 

1885 340 All  except  §  12. 

1886 199 AIL 

1886 292 All. 

1886 591 AIL 

1886 595 AIL 

1886 616 AIL 

1886 655 AIL 

1887 291 AIL 

1887 333 AIL 

1887 334 AIL 

1887 335 AIL 

1887 538 AIL 

1887 540 AIL 

1887 592 AIL 

1887 672 AIL 

1888 27 AIL 

1888 196 AIL 

1888 209 AIL 

1888 331 AIL 

1888 334 AIL 

1888 533 AIL 

1889 90 AIL 

1889 245 AIL 

1889 328 AIL 

1889 333 AIL 

1890 73 AIL 

1890 74 AIL 

1890 170 AIL 

1890 175 AIL 

1890 431 AIL 

1890............ 524 AIL 

1890 526 AIL 
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LAWS  OF  ChApter  Sections 

1890 534 All. 

1890 548 AIL 

1892 573 All,  except  §§  9, 

10,  11  and  12, 

1893 484 All. 

1893 485 All. 

1893 500 All. 

1893 636 All. 

1894 127 All. 

1894 229 All. 


THE  BXOISB  LAWy 

Ab  amended  to  the  commencement  of  the  seeeion  of  1886. 

L.  1892|  Oh.  401.^An  act  to  reviie  and  consolidate  the  laws  regulat- 
ing the  sale  of  intoxicating  liquors. 

[Became  a  law,  April  30,  10  a.  m.,  1892,  taking  effect  immedlatdy.] 

Section    1.  Short  title  and  extent  of  application 

2.  Boards  of  excise,  how  constituted. 

3.  Eligibility  to  office  of  commissioner  of  excise. 

4.  Electlcm  of  commissioners  of  excise  in  towns. 

5.  Appointment  of  commissioners  of  excise  in  cities. 

6.  Removal  of  commissioners  of  excise, 

7.  Oath  and  bond  of  commisatoners  of  excise. 

8.  Compensation  of  commissioners  of  excise. 

9.  Incidental  expenses  of  boards  of  excise. 

10.  Appointments  by  boards  of  excise  of  citlea 

11.  Employment  of  attorney  by  a  board  of  excise  of  a  town. 

12.  Records  of  board  of  exdse. 

13.  Compulsory  attendance  of  witnesses  before  boarda  of  exdse. 

14.  Prosecutiona  of  dvll  actions  by  boards  of  excise^ 

15.  Payment  over  of  moneys  received  by  commlssloo^iB  of  exdse. 

16.  Annual  reports  of  boards  of  exdse. 

17.  Meetings  of  boards  of  exdse. 

18.  Prohlbltiona  upon  the  granting  of  licenses. 

19.  Classification)  of  licenses  and  license  fees. 

20.  Papers  to  be  filed  by  applicants  for  license. 

21.  When  a  license  may  be  granted  by  a  board  of  exdse. 

22.  Forms  of  Ucensea 
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Section  23.  Posting  lioenses. 

24.  Certiorari  upon  refusal  to  grant  license. 

25.  Transfer  of  license  upon  death  of  licensee. 

26.  Transfer  of  license  by  permission  of  board. 

27.  Revocation  of  license  by  force  of  criminal  convictioiL 

28.  Groimds  for  revocation  of  license  by  board. 

29.  Review  of  determination  of  board. 

30.  Licenses  to  common  carriers  by  comptroller. 

31.  Illegal  sales  without  license. 

32.  Illegal  sales  with  or  without  a  license. 

33.  Illegal  sales  in  violation  of  a  license. 

34.  Liquors   in   public    institutionfi. 

35.  Intoxicati<Hi  in  a  public  place. 

36.  Violation  of  this  act  generally. 

37.  Reports  of  convictions  to  boards  of  excise. 

38.  Rights  of  officers  on  licensed  premises. 

39.  Employment  of  persons  addicted  to  intoxication  by  common 

carriers. 

40.  Civil    actions    tot    credit    sales    and    for    damages    from[ 

intoxicati(Hi. 

41.  Local  optiiHL 

42.  Complaints  before  boards  of  excise. 

48.  Reistrlctlons  as  to  licenses  near  churches  and  schools. 

44.  Distribution  of  copies  of  this  act  by  secretary  of  state. 

45.  Laws  repealed;  saving  clause. 

46.  Time  of  taking  effect 

§  1.  Short  title  and  extent  of  application.— This  chapter 
shall  be  known  as  the  excise  law,  and  shall  supersede  the  pro- 
Tisions  of  any  special  or  local  law  in  conflict  therewith. 

[But  nothing  in  this  act  shaU  be  construed  to  repeal  the  provisions  <^ 
any  city  charter  providing  for  the  selection  of  commissioners  of  excise, 
I  5,  last  clause,  post] 

§  2.  Boards  of  excise,  how  constituted. —  The  term  of  oflBce 
of  every  commissioner  of  excise  now  in  office  shall  be  the  term 
for  which  he  was  elected  or  appointed,  and  the  term  of  office 
of  every  commissioner  of  excise  appointed  prior  to  the  expira- 
tion of  the  term  of  the  mayor  now  in  office,  shall  be  for  the 
term  as  now  provided  by  law.  The  commissioners  of  excise  in 
each  town  and  city  shall  constitute  the  board  of  excise  thereof. 
A  majority  of  the  commissioners  constituting  a  board  of  excise 
shall  be  a  quorum  for  the  transaction  of  the  business  of  the 
board.    If  there  be  less  than  three  commissioners  in  office,  the 


Digitized  by 


Google 


1622  THE    EXCISE    LAWj^ 

§§  8,  4.  L.  1892,  ch.  401. 

commissioner  or  commissioners  in  office  shall  constitute  the 
board  of  excise. 

[Three  commissionera  of  excise  in  each  town,  to  be  divided  into  three 
classes,  each  to  hold  office  for  three  years,  Town  L.,  §  16,  ante,  p.  728.] 

§  3.  Eligibility  to  oflfice  of  commissioner  of  excise. —  l^o 
person  shall  be  eligible  to  the  office  of  commissioner  of  excise 
who  is  a  supervisor,  justice  of  the  peace  or  town  clerk  of  a 
town  or  a  president  or  trustee  of  an  incorporated  village,  or 
engaged  or  interested  in  the  sale  or  manufacture  of  strong  or 
spirituous  liquors,  wine,  ale  or  beer,  or  who  is  not  a  citizen 
of  this  state  and  a  resident  of  the  town  or  city  for  which  he  is 
elected  or  appointed.  If  a  commissioner  of  excise  of  a  town 
or  city  shall  cease  to  be  a  resident  thereof  his  office  shall  there- 
upon become  vacant. 

[Citizens2hip  and  residence  as  qualifications  for  office  generaUy,  Pub. 
Off.  L.,  §  3,  ante,  p.  325. 

*'  No  supervisor,,  town  derk.  Justice  of  the  peace  or  trustee  of  a  viUage 
shall  be  a  commissioner  of  excise,'*  Town  L.,  §  16,  ante,  p.  728.  As  to 
eUgibility  of  a  city  supervisor,  see  Peo.  ex  rel.  Kennedy  v.  Lahr,  71  Hun, 
271.  L.  1890,  ch.  163,  §  3,  requiring  oath  of  excise  commissions,  that  he 
is  not  Interested  in  manufacture,  etc.,  of  Uquor,  as  a  condition  of  holding 
his  office,  held  unconstitutional  imder  Const.,  former  art  12,  iMresent  art 
13,  §  1,  ante,  p.  84,  providing  that  "no  oth^r  oath,  declaration  or  teat 
shall  be  required  as  a  qualification  for  any  office  of  puUlc  trust,"  Peo. 
ex  rel.  Bishop  v.  Palen,  74  Hun,  289.  Excise  commissioner  Interested  in 
sales  to  or  recommending  purchases  by  applicant  or  proposed  applicant 
for  license,  is  guilty  of  a  misdemeanor  and  forfeits  his  office,  L.  1896, 
ch.  774;  L.  1890,  ch.  163,  §§  1-2.] 

§  4.  Election  of  commissioners  of  excise  in  towns — ^At  each 
annual  town  meeting  there  shall  be  elected  by  separate  ballots, 
but  otherwise  in  the  same  manner  as  other  town  officers  are 
elected,  one  commissioner  of  excise  for  the  term  of  three  years. 
A  vacancy  occurring  otherwise  than  by  expiration  of  term  in 
the  office  of  a  commissioner  of  excise  of  a  town  shall  be  filled 
by  the  town  board  of  the  town,  until  the  next  annual  town 
meeting;  and  if  such  unexpired  term  shall  continue  thereafter 
a  commissioner  of  excise  shall  be  elected  at  such  town  meeting 
for  such  unexpired  term  in  the  same  manner  as  other  town 
officers  are  elected,  and  in  addition  to  the  commissioner  of  excise 
then  elected  for  the  full  term.  Any  part  of  a  town  included 
within  the  boundaries  of  a  city  shall  be  deemed  to  be  not  a 
part  of  such  town  for  the  purposes  of  this  act;  and  every  corn- 
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missioner  of  excise  of  such  town  hereafter  elected  shall  be  a 
resident  of  that  portion  of  the  town  which  is  outside  of  such 
city;  and  only  electors  of  such  town  residing  outside  of  such 
city  shall  be  entitled  hereafter  to  vote  for  a  commissioner  of 
excise  for  such  town.  If  in  any  town  the  term  of  office  of  more 
than  one  commissioner  shall  expire  at  the  time  of  an  annual 
town  meeting,  successors  to  the  commissioners  whose  terms  so 
expire,  shall  respectively  be  elected  at  such  annual  town  meet- 
ing for  such  terms  of  office  that  there  shall  be  three  commis- 
sioners of  excise  of  such  town,  whose  terms  of  office  shall  be 
one,  two  and  three  years,  respectively.  But  if  in  any  town 
there  shall  be  more  than  three  commissioners  of  excise  of  such 
town,  no  new  commissioner  of  excise  of  such  town  shall  be 
elected  until  there  are  less  than  three  such  commissioners  whose 
terms  of  office  continue  for  the  year  after  the  annual  town 
meeting. 

[Election  L.,  §  13,  ante,  p.  252,  seems  to  require  that  there  shall  be  but 
one  ballot-box  for  all  ballots  for  candidates  at  any  poUlng-place.  Section 
81  of  the  Election  Law,  in  its  opening  sentences,  ante,  p.  282,  seems  to 
require  the  names  of  all  candidates  to  appear  on  the  single  blanket 
ballot,  while  later  provisions  of  the  same  section,  ante,  p.  284,  seem  to 
contemplate  a  separate  ballot  for  commissioners  of  excise  of  a  town. 
These  sections  of  the  Elect.  L.  were  both  am.  by  L.  1895,  ch.  810,  taking 
effect  May  29,  1895.  Town  L.,  §  38,  as  am.  by  L.  1895,  ch.  262,  takhig 
effect  April  8,  1895,  ante,  p.  738,  also  requires  separate  ballot  and 
separate  ballot-box  for  excise  commissioners.] 

§  5.  Appointment  of  commissioners  of  excise  in  cities.-7- 
Upon  the  occurrence  of  a  Tacancy,  by  expiration  of  term  or 
otherwise,  in  the  office  of  a  commissioner  of  excise  of  a  city, 
the  mayor  of  such  city,  except  as  herein  otherwise  provided, 
shall  appoint  a  commissioner  of  excise  of  such  city  to  fill  such 
vacancy,  for  a  term  of  office  which  shall  expire  with  the  expira- 
tion of  the  term  of  office  of  the  mayor.  But  no  such  commis- 
sioner shall  be  appointed  if,  without  such  appointment,  there 
shall  be  three  commissioners  of  excise  of  such  city  in  office. 
But  this  section  shall  not  apply  to  any  city  where  the  charter 
of  such  city  now  provides  for  the  election  of  commissioners  of 
excise  by  ballot,  and  nothing  in  this  act  shall  be  construed  to 
repeal  the  provisions  of  any  city  charter  providing  for  the  selec- 
tion of  commissioners  of  excise. 

§  6.  Removal  of  commissioners  of  excise. — A  commissioner 
of  excise  who  shall  have  been  guilty  of  any  willful  neglect  of 
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duty  or  of  any  misconduct  in  office,  may  after  reasonable  notice 
of  the  charge  against  him  and  an  opportunity  to  be  heard,  be 
removed  from  office  by  the  mayor  of  the  city  of  which  he  is 
commissioner,  or  by  the  county  judge  of  the  county  in  which 
the  town  of  which  he  is  a  commissioner  is  situated,  subject, 
however,  befwe  such  removal  shall  take  effect  to  the  w^ritten 
approval  of  the  governor.  A  mayor  or  county  judge  making 
such  removal  shall  in  all  cases  communicate  to  the  governor 
in  writing  his  reasons  for  such  removal  and  shall  also  file  a 
written  statement  of  the  reasons  for  such  removal  in  the  office 
of  the  clerk  of  the  city  of  which  he  is  mayor,  or  of  the  county 
of  which  he  is  judge,  as  the  case  may  be. 

§  7.  Oath  and  bond  of  commissioners  of  excise. —  Every 
commissioner  of  excise  shall,  within  ten  days  after  his  appoint- 
ment or  election,  and  before  entering  upon  the  duties  of  his 
office,  take  and  file  with  the  city  clerk  of  his  city,  or  with  the 
town  clerk  of  his  town,  the  constitutional  oath  of  office,  and  file 
in  the  same  office  his  bond  to  his  city  or  town  with  sufficient 
sureties,  in  a  penal  sum,  if  he  be  a  commissioner  of  a  city,  to 
be  fixed  by  the  mayor,  at  not  less  than  five  thousand  nor  more 
than  twenty  thousand  dollars;  or,  if  he  be  a  commissioner 
of  a  town,  to  be  fixed  by  the  supervisor  of  the  town,  at  a  sum 
which  shall  be  not  less  than  double  the  sum  collected  in  such 
town  for  excise  licenses,  in  the  then  next  preceding  year,  and 
at  least  one  thousand  dollars,  conditioned  that  the  commissioner 
shall  faithfully  perform  all  the  duties  of  his  office,  and  promptly 
pay  over,  in  accordance  with  law,  all  moneys  received  by  him 
as  such  commissioner.  Before  such  bond  shall  be  so  filed,  it 
shall  be  indorsed  with  the  written  approval,  both  as  to  its  form 
and  as  to  the  sufficiency  of  the  sureties  therein,  of  the  mayor 
of  the  city  or  of  the  supervisor  of  the  town  as  the  case  may  be. 

[Mode  of  ^ecutin^,  time  and  place  of  flUng  and  effect  of  failure  to  file 
official  oath  and  bond,  Pub.  Off.  L.,  $$  10-20.  and  notes,  ante,  pp.  328-33; 
Town  L.,  §§  51,  56,  61,  66,  ante,  pp.  744,  746,  749.1 

§  8.  Compensationof  commissioners  of  excise. —  The  salary 
of  a  commissioner  of  excise  of  a  city  other  than  the  cities  of 
New  York  iand  Brooklyn,  shall  be  fixed  by  the  common  council 
of  the  city,  and  in  cities  having  by  the  last  census  one  hundred 
and  forty  thousand  inhabitants  or  more  shall  not  be  less  than 
fifteen  hundred  dollars  nor  more  than  twenty -five  hundred  dol- 
lars, and  in  cities  having  by  the  last  census  less  than  one  hun- 
dred and  fifty  thousand  inhabitants  and  more  than  twenty-five 
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thousand,  shall  not  be  less  than  five  hundred  dollars  per  annum, 
and  in  cities  of  less  than  twenty-five  thousand  inhabitants  shall 
not  exceed  three  dollars  for  each  day  of  actual  attendance  upon 
the  meetings  of  the  board  of  excise  of  such  cities.  The  salary 
of  a  commissioner  of  excise  of  the  city  of  New  York  shall  be 
fixed  by  the  board  of  estimate  llnd  apportionment  of  such  city, 
and  the  salary  of  a  commissioner  of  excise  of  the  city  of 
Brooklyn  shall  be  fixed  by  the  common  council  of  the  city  of 
Brooklyn,  and  shall  not  exceed  five  thousand  dollars  in  either 
case.  The  board  of  estimate  and  apportionment  of  the  city  of 
New  York  and  the  board  of  estimate  of  the  city  of  Brooklyn 
shall  annually  prescribe  the  maximum  amount  which  shall  be 
annually  expended  for  rent,  hire  of  employes  and  other  neces- 
sary expenses  of  the  board  of  excise  of  the  cities  of  New  York 
and  Brooklyn  respectively.  The  salaries  and  expenses  of  com- 
missioners of  excise  of  a  city  shall  be  audited  and  paid  in  the 
same  manner  as  the  salaries  and  expenses  of  other  officers 
thereof  are  audited  and  paid.  Each  commissioner  of  excise  of 
a  town  shall  receive  compensation  at  the  rate  of  three  dollars 
for  each  day  of  actual  attendance  upon  the  meetings  of  the 
board  of  excise  of  the  town  which  shall  be  a  town  charge.  A 
commissioner  of  excise  shall  not  demand  or  receive  for  his 
services  any  other  compensation,  fee  or  award  than  the  salary 
or  compensation  provided  for  in  this  section.  [Thus  am.  hy  L. 
1893,  ch.  271,  L.  1895,  ch.  811,  §  1,  taking  efect  June  18,  1895, 

§  2  o/  which  reads  as  follows: 
**  I  2.  This  act  8baU  apply  to  all  existing  boards."] 

§  9.  Incidental  expenses  of  boards  of  excise. —  Every  board 
of  excise  may  procure  necessary  books  and  stationery  for  its 
own  use,  and  may  procure  and  furnish  to  applicants  for  licenses 
and  other  persons  printed  blanks  of  all  papers  and  instruments 
which  may  lawfully  be  presented  to  or  filed  with  the  board  by 
such  persons.  The  reasonable  and  necessary  expenses  thereof, 
and  all  other  necessary  incidental  expenses  of  such  board  shall 
be  a  city  charge  if  incurred  by  such  board  of  a  city,  and  a  town 
charge  if  incurred  by  such  board  of  a  town. 

§  10.  Appointments  by  boards  of  excise  of  cities. — A  board 
of  excise  of  a  city  may  appoint: 

1.  A  clerk  of  the  board  and  fix  his  compensation  at  an  amount 
not  exceeding  the  salary  of  a  commissioner.  Such  clerk  may 
administer  oaths  in  all  matters  relating  to  the  business  of  the 
204 
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board  of  which  he  is  clerk,  and  may  take  and  certify  affidavits, 
and  acknowledgments  and  proofs  of  the  execution  of  all  papers 
and  instruments  to  be  presented  to  or  used  by  or  before  the 
board,  but  he  shall  not  demand  or  receive  any  fees  therefor. 

2.  An  attorney  for  the  board  who  shall  be  an  attorney  and 
counselor  of  the  supreme  court;  and  whose  salary  may  be  fixed 
by  the  board  at  a  sum  not  exceeding  the  salary  of  a  commis- 
sioner, and  such  other  employes  as  the  board  may  deem  neces- 
sary, whose  duties  may  be  prescribed  by  the  board,  and  whose 
compensation  may  be  fixed  by  the  board.  The  compensation 
for  such  appointees  shall  be  paid  in  the  same  manner  as  the 
salaries  of  the  commissioners  of  excise. 

[L.  1892,  ch.  403,  6  1,  which  became  a  law  AprU  thirtieth,  11  a.  m.,  tak- 
ing effect  immediately,  reads  as  follows: 

"  §  1.  A  board  of  excise  of  a  city  may  ai^oint  a  clerk  of  the  board 
and  fix  his  oompensation,  not  exceeding  the  salary  of  a  commissioner, 
but  if  the  clerk  of  any  such  board  sftiaU  have  been  entitled  by  or  in 
pursuance  of  law  ooi  the  fifteenth  day  of  April,  eighteen  hundred  and 
ninety-two,  to  a  greater  rate  of  compensation,  any  such  board  may  fix 
the  compensation  of  such  clerk  after  such  fifteenth  day  of  April  at  a 
greater  rate  or  at  a  less  rate  in  the  discretion  of  the  board."] 

§  11.  Employment  of  attorney  by  a  board  of  excise  of  a 
town.  — A  board  of  excise  of  a  town  may  employ  an  attorney 
and  counselor  of  the  supreme  court  to  act  as  attorney  for  such 
board,  from  time  to  time,  as  may  be  reasonably  necessary.  His 
compensation  shall  be  a  town  charge  and  shall  be  audited  and 
paid  in  the  same  manner  as  other  town  charges. 

§  12.  Records  of  board  of  excise. —  Every  board  of  excise 
shall  keep  a  book  of  minutes  in  which  shall  be  entered  every 
resolution  passed  by  it  granting  or  refusing  a  license,  and  a 
complete  record  of  all  other  proceedings  of  the  board.  Every 
board  of  excise  shall  also  keep  a  record-book  showing  in  sepa- 
rate columns  the  name  of  each  licensee,  the  locality  of  the 
premises  licensed,  the  character  and  class  of  each  license,  the 
date  of  granting  the  same,  the  amount  of  the  license  fee,  the 
date  of  the  payment  thereof  and  the  name  and  residence  of 
each  surety  on  the  bond  of  each  licensee.  Each  book  of  min- 
utes and  record-book  of  every  board  of  excise  shall  be  open  to 
the  inspection  of  the  public  when  not  necessarily  in  use  by  the 
board,  and,  if  of  a  board  of  excise  of  a  city,  shall  be  kept  at  its 
office,  and,  if  a  board  of  excise  of  a  town,  shall  be  kept  in  lie 
office  of  the  town  clerk  of  the  town. 
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§  13.  Compulsory  attendance  of  witnesses  before  boards 
of  excise. —  Every  board  of  excise  shall  have  power  to  issue  a 
subpoena  to  any  person  to  appear  before  the  board  to  testify,  or 
to  produce  and  exhibit  books  and  papers  to  the  board  in  any 
matter  in  which  the  board  may  lawfully  investigate.  The  board 
rhall  issue  such  subpoenas  upon  the  request  of  any  person  who  is 
a  party  to  any  investigation  or  proceeding  by  or  before  the  board 
in  which  oral  evidence  is  proposed  to  be  taken.  The  mode  of 
service  of  such  subpoenas  and  the  fees  of  witnesses  shall  be  the 
same  as  in  the  case  of  subpoenas  to  witnesses  to  attend  upon 
the  trial  of  a  civil  action  in  a  court  of  record.  A  subpoena  or 
any  process  which  the  board  is  authorized  to  issue,  attested  in 
the  name  of  the  board  by  the  chairman  or  clerk  thereof,  shall  be 
deemed  the  subpoena  or  process  of  the  board.  Any  member  of 
the  board  or  clerk  of  the  board  is  authorized  to  administer  an 
oath  to  any  such  witness. 

[Disobedience  of  such  subpoena,  puniahabie,  Civ.  Code,  |§  854-9.1 

§  14.  Prosecutions  of  civil  actions  by  boards  of  excise. — 
The  board  of  excise  of  each  city  and  town  may  prosecute  a  civil 
action  in  the  name  of  such  city  or  town  as  plaintiff  against  the 
persons  who  may  be  liable  upon  rny  bond  of  a  person  licensed  by 
the  board  of  excise  of  such  city  or  town,  under  the  provisions 
of  this  act,  upon  the  breach  of  any  condition  of  such  bond;  and 
against  every  person  who  may  be  liable  in  a  civil  action  for  any 
penalty  imposed  by  this  act,  and  all  costs  and  disbursements 
therein,  together  with  any  judgment  or  liability  incurred  by  or 
entered  against  the  board  of  excise,  or  against  any  or  either  of 
the  commissioners  thereof,  shall  be  a  city  charge  if  incurred 
by  or  entered  against  a  board  of  excise  of  a  city,  or  a  member 
or  a  commissioner  thereof,  and  a  town  charge  if  incurred  by  or 
entered  against  such  bolyrd  of  a  town,  or  any  commissioner  or 
member  thereof.  If  a  board  of  excise,  whose  duty  it  is  to  prose- 
cute such  an  action,  shall,  for  the  period  of  ten  days  after  re- 
ceiving complaint  in  writing  that  any  liability  for  which  it  may 
prosecute  such  an  action  has  been  incurred,  accompanied  with 
reasonable  proof  of  the  same,  neglect  or  refuse  to  commence 
such  an  action,  any  resident  of  the  city  or  town  where  the 
penalty  has  been  incurred  may  prosecute  such  an  action  in  the 
name  of  such  city  or  town  as  plaintiff;  and  if  the  defendant  in 
such  action  shall  be  entitled  to  a  jndf?ment  in  his  favor  for  costs, 
such  judgment  shall  be  rendered  against  the  person  so  bringing 


Digitized  by 


Google 


1(>28  THE    EXCISE   LAW, 

ga  16-18.  L.  1893.  ch.  401. 

the  action  in  the  name  of  the  city  or  town,  and  not  against  the 
city  or  town.  [Thus  am.  by  L.  1893,  ch.  480.] 
§  15.  Pajrment  over  of  moneys  received  by  commissioners 
fo  excise. —  Every  board  of  excise  and  every  commissioner  of 
excise  of  a  city  shall,  within  three  days  after  the  receipt  of  any 
money  by  such  board  or  commissioner,  pay  such  money  or  cause 
it  to  be  paid  into  the  treasury  of  such  city,  or  deposit  such 
money  in  one  of  the  banks  designated  as  a  depository  for  city 
funds.  Every  board  of  excise  and  every  commissioner  of  excise 
of  a  town  shall,  within  ten  days  after  the  receipt  of  any  money 
by  such  board  or  commissioner,  pay  such  money  or  cause  it  to  be 
paid  to  the  supervisor  of  such  town.  Such  moneys  shall  be 
applied  to  the  payment  of  the  ordinary  expenditures  payable 
from  the  general  fund  of  the  city  or  town  respectively,  unless 
otherwise  provided  by  a  special  or  local  law. 

[This  section  supersedes  L.  1872,  oh.  143,  Town  L.,  §  181.  and  R.  S., 
part  1,  ch.  20,  t  1,  6§  19,  22,  24-8,  81-2,  bat  is  superseded  as  to  towns  in 
Kings  county,  by  Town  L.,  |  236.] 

§  16.  Annual  reports  of  boards  of  excise. —  Every  board  of 
excise  shall  annually,  on  the  first  Monday  of  January,  make  and 
file  with  the  county  clerk  of  the  county,  a  written  report,  for  the 
then  last  preceding  calendar  year,  of  the  number  of  licenses 
issued  by  such  board  during  that  year;  the  number  of  each  kind 
of  license  so  issued;  the  amount  received  for  licenses;  &  general 
statement  of  the  expenses  of  the  board,  and  a  statement  of  its 
proceedings  during  the  year  under  the  provisions  of  this  act 

§  17.  Meetings  of  boards  of  excise. —  Each  board  of  excise  of 
a  city  shall  meet  in  such  city  on  the  first  Monday  of  each  month, 
piid  at  such  other  Mmi^K  as  the  board  may  deom  necessary,  for 
the  purpose  of  receiving,  considering,  and,  in  proper  cases,  grant- 
ing licenses,  and  of  transacting  any  othf  r  business  properly  com- 
ing before  the  board.  Each  board  of  excise  of  a  town  shall  meet 
for  the  like  purpose  on  the  first  Monday  of  May  of  each  year, 
and  at  no  other  time  for  that  purpose,  except  upon  application 
for  licenses  made  in  good  faith  or  to  hear  complaints  made  for 
violations  of  this  act  and  in  such  case  not  oftener  than  once  in 
each  month.    [Thus  am.  by  L.  1893,  ch.  271.] 

§  18.  Prohibitions  upon  the  granting  of  licenses . —  A  board 
of  excise  shall  not  grant  any  license  to  any  person  or  persons 
unless  each  such  person  is  over  twenty-one  years  of  age,  is  a 
citizen  of  the  United  States,  a  resident  of  this  state,  and  of  good 
moral  character,  approved  by  the  board,  and  is  actually  and 
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beneficially  interested  as  an  owner  or  proprietor  of  and  engaged 
in,  or  is  to  be  engaged  in,  the  business  sought  to  be  licensed; 
nor  to  any  one  to  sell  strong  or  spirituous  liquors,  wines,  ale  or 
beer  upon  any  premises  used  as  a  court-house,  or  upon  any 
premises  used  or  occupied  wholly  for  state,  county  or  municipal 
purposes;  nor  if  the  license  of  any  former  licensee  of  the  prem- 
ises sought  to  be  licensed,  has  been  revoked  or  annulled,  unless 
the  applicant  shall  state  in  his  application  and  satisfy  the  board 
of  excise  that  such  former  licensee  has  not  and  will  not  have 
any  interest  in  the  business  sought  to  be  licensed,  during  the 
continuance  of  such  license,  unless  such  revocation  has  been 
annulled  or  set  aside  by  a  court  empowered*  thereto,  under  the 
provisions  of  this  act,  or  upon  a  determination  of  a  board  of 
excise,  made  not  earlier  than  one  year  after  such  revocation. 
I'he  requirements  of  this  section  as  to  citizenship  shall  not  apply 
to  any  person  now  holding  a  license,  but  a  corporation  shall  not 
be  licensed  unless  it  is  organized  under  the  laws  of  this  state. 
[Thus  am.  by  L.  1893,  ch.  480.] 

§  19.  Classification  of  licenses  and  license  fee&— A  board 
of  excise  may,  when  authorized  by  law  and  not  otherwise,  grant 
to  one  or  more  applicants  therefor,  for  any  premises  not  for- 
bidden by  the  terms  of  this  act  to  be  licensed,  one  or  more  of 
the  following  kinds  of  licenses,  upon  fixing  and  receiving  a  fee 
therefor,  as  follows: 

1.  A  license  to  the  keeper  or  keepers  of  an  inn,  tavern  or  hotel 
having,  if  in  a  city,  at  least  ten  bed-rooms  for  guests,  and  if  in  a 
town,  at  least  three  such  bed-rooms,  permitting  sales  in  such" 
inn,  tavern  or  hotel  of  strong  or  spirituous  liquors,  wines,  ale 
or  beer  to  be  drunk  on  or  off  the  licensed  premises,  which  shall 
be  known  as  a  hotel  license,  and  for  which  the  fee  shall  be,  if 
such  premises  shall  be  in  a  city,  not  less  than  thirty  dollars  nop 
more  than  five  hundred  dollars,  and  if  such  premises  shall  be 
in  a  town,  not  less  than  thirty  dollars  nor  more  than  one  hun- 
dred and  fifty  dollars. 

2.  A  license  to  the  keeper  or  keepers  of  a  saloon,  permitting 
sales  therein  of  strong  or  spirituous  liquors,  wine,  ale  or  beer 
to  be  drunk  on  or  off  the  licensed  premises,  which  shall  be  known 
as  a  saloon  liquor  license,  and  for  which  the  fee  shall  be,  if  such 
premises  shall  be  in  a  city,  not  less  than  thirty  dollars  nor  more 
than  two  hundred  and  fifty  dollars,  and  if  such  premises  shall 
be  in  a  town,  not  less  than  thirty  dollars  nor  more  than  one 
hundred  and  fifty  dollars.    And  if  the  applicant  or  applicants 
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shall  desire  it  and  shall  so  state  in  the  application,  it  may  be 
made  a  condition  of  such  license  that  strong  or  spirituous 
liquors,  wines,  ale  or  beer,  shall  only  be  sold  to  be  drunk  upon 
the  licensed  premises  when  served  at  a  table  with  food. 

3.  A  license  to  the  keeper  or  keepers  of  a  saloon,  permitting 
sales  therein  of  ale  and  beer  only,  to  be  drunk  on  or  off  the 
licensed  premises,  which  shall  be  known  as  a  saloon,  ale  and 
beer  license,  and  for  which  the  fee  shall  be,  if  such  premises 
shall  be  in  a  city,  not  less  than  thirty  dollars  nor  more  than 
seventy-five  dollars,  and  if  such  premises  shall  be  in  a  town, 
not  less  than  twenty  dollars  nor  more  than  sixty  dollars. 

4.  A  license  to  the  keeper  or  keepers  of  a  store  permitting 
sales  therein  of  strong  and  spirituous  liquors,  wines,  ale  or 
beer,  not  to  be  drunk  on  the  licensed  premises,  which  shall  be 
known  as  a  storekeeper's  license,  and  for  which  the  fee  shall 
be,  if  such  premises  shall  be  in  a  city,  not  less  than  thirty  dollars 
nor  more  than  two  hundred  and  fifty  dollars,  and  if  such  prem- 
ises shall  be  in  a  town,  not  less  than  thirty  dollars  nor  more 
than  one  hundred  and  fifty  dollars. 

5.  A  license  to  the  keeper  or  keepers  of  a  drug  store,  per- 
mitting sales  therein  only  upon  a  physician's  written  prescrip- 
tion, to  be  but  once  used,  of  strong  or  spirituous  liquors,  wines, 
ale  or  beer,  not  to  be  drunk  on  the  licensed  premises,  which  shall 
be  known  as  a  druggist's  license,  and  for  which  the  fee  shall 
be  twenty  dollars.  A  druggist  shall  not  be  licensed  under  this 
subdivision  unless  he  is  a  duly  licensed  pharmacist  and  shall 
not  be  granted  any  other  license  under  this  act.  But  nothing 
herein  contained  shall  be  construed  to  prevent  the  renewal  or 
continuance  of  any  license  which  existed  for  premises  occupied 
as  or  connected  with  a  drug  store  on  the  thirtieth  day  of  April, 
eighteen  hundred  and  ninety-two. 

6.  An  additional  license  permitting  sales  of  strong  or  spiritu- 
ous liquors,  wines,  ale  or  beer  between  the  hours  of  one  and  five 
o'clock  in  the  morning,  to  be  drunk  on  or  off  the  licensed  prem- 
ises, may  be  granted  upon  application  to  any  person  or  persons 
or  corporations  having  a  license,  when  it  shall  appear  that  public 
necessity  requires  that  sales  be  permitted  upon  such  licensed 
premises  between  the  hours  aforesaid;  and  for  which  additional 
license  the  fee  shall  not  be  less  than  thirty  dollars  nor  more 
than  one  hundred  and  fifty  dollars.  Every  additional  license 
so  granted  shall  expire  at  the  same  time  that  the  existing  license 
for  the  same  premises  expires. 
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7.  No  license  granted  by  .any  board  of  excise  shall  authorize 
the  sale  of  strong  or  spirituous  liquors,  wines,  ale  or  beer  in 
quantities  of  five  gallons  or  upwards  at  a  time.  Every  such 
license,  except  an  additional  license,  if  granted  by  the  board 
of  excise  of  a  city  if  it  be  a  renewal  of  an  existing  license,  or 
a  license  sought  for  the  purpose  of  continuing  a  business  then 
being  carried  on  upon  'the  expiration  of  an  existing  license, 
shall  expire  one  year  from  date  of  expiration  of  the  license  it 
is  intended  to  renew,  and  if  it  be  for  a  business  not  previously 
licensed,  or  for  a  person,  persons  or  corporation  not  previously 
licensed  at  the  place  for  which  the  license  is  sought,  a:id  not 
having  an  assignment  of  an  existing  license  for  such  place  as 
provided  in  section  twenty-six  of  this  act,  shall  expire  one  year 
from  the  date  of  issuing  it,  and  if  granted  by  the  board  of 
excise  of  a  town,  shall  expire  on  the  first  Monday  of  May  next 
succeeding  the  date  of  granting  it,  but  if  granted  for  less  than 
a  year,  the  fee  therefor  shall  be  reduced  proportionately. 

8.  No  license  under  either  subdivisions  two  or  three  of  this 
section  shall  be  granted  in  any  city  of  over  five  hundred  thou- 
sand inhabitants  to  any  person,  persons  or  corporation  for 
premises  where  the  applicant  or  any  person,  persons  or  cor- 
poration shall  be  engaged  in  the  sale  of  groceries.  But  nothing 
herein  contained  shall  be  construed  to  prevent  the  renewal  or 
continuance  of  any  license  which  existed  for  such  premises  on 
the  thirtieth  day  of  April,  eighteen  hundred  and  ninety-two, 
in  cities  of  over  one  million  two  hundred  and  fifty  thousand 
population.    [Thus  am.  hy  L.  1893,  ch.  480.] 

[L.  1892,  ch.  402,  |  1,  as  am.  by  L.  1893,  ch.  479,  reads  as  fallows: 

"  S  1.  Commissioners  of  excise  may  grant  either  a  druggist's  license 
or  a  stcHrekeeper's  Ucense  to  a  duly  licensed  pharniadst,  but  no  other 
license  than  a  druggist's  license  or  storekeeper's  license,  shall  be 
granted  to  /iny  person  duly  licensed  to  practice  pharmacy." 

Peo.  V.  Vosburgh,  76  Hun,  562,  holds  that  the  first  sentence  of  sub.  7, 
above,  Is  not  Inconsistent  with  L.  1887,  ch.  679,  S  1,  which  Is  stlU  in 
force,  and  reads  as  follows  r 

"  §  1.  It  shall  not  be  lawful  to  sell  strong  or  spirituous  liquors,  wine, 
ale  or  beer  in'  quantities  of  five  gallona  or  upwards  at  a  time  in  any 
town,  viUage  or  city  in  this  state  In  which  there  is  not  in  force  at  the 
time  of  such  sale  a  license  permitting  the  sale  of  such  strong  and 
sphrltuous  liquors,  wine,  ale  or  beer  in  quantities  less  than  five  gallons 
at  a  time.  Whoever  shaU  sell  any  such  strong  and  spirituous  liquors, 
wine,  ale  or  beer  In  quantities  of  five  gallons  or  upwards  at  a  time  Ifl 
any  town,  viUage  or  city  In  which  such  sale  is  herein  declared  to  be 
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unlawful,  shall  be  deemed  guilty  of  a  misdemeanor,  and  in  addition 
thereto  shall  forfeit  the  sum  of  fifty  dollars  for  each  and  every  unlawful 
sale,  to  be  sued  and  recovered  in  the  same  manner  and  for  the  same 
piurpose  as  the  penalties  prescribed  by  section  thirteen  of  chapt^  six 
hundred  and  twenty-eight  of  the  laws  of  eighteen,  hundred  and  fifty- 
seven." 

L.  1877y  Chap.  419. —  ''An  act  anthoriJEing  licenses  to  keep  taverns 
without  including  a  license  to  sell  spirituous  or  intoxicating 
liquors." 

License  to  keep  tavern  only.  **  Section  1.  Licenses  to  keep  taverns, 
pursuant  to  the  laws  of  this  state,  may  be  granted  by  the  commissioners 
of  excise,  in  the  several  cities  and  towns  of  this  state,  or  by  any  board 
or  officers  exercising  the  power  of  such  commissioD^*s,  without  including 
a  license  to  sell  strong  or  spirituous  liquors,  ale.  Wines,  bear  or  alcoholic 
drink,  and  in  all  such  cases  the  license  shall  express  sadk  restrictioiis 
on  its  face,  and  a  fee  of  five  dollars  may  be  charged  for  granting  such 
license,  and  no  more;  but  no  such  license  shall  be  given  until  the  bond 
required  to  be  given  by  tavern-keep«ni  is  executed  and  delivered  to  said 
commissioners."] 

§  20*  Papers  to  be  filed  by  applicants  for  license— A  board 
of  excise  shall  not  grant  a  license  until  the  applicant  or  appli- 
cants therefor  shall  have  presented  to  and  filed  with  such  board: 

1.  A  written  or  printed  application  signed  and  sworn  to  by 
such  applicant  or  applicants,  or  by  the  person  making  an  appli- 
cation in  behalf  of  a  corporation,  stating  the  name  of  each  appli- 
cant, and  if  there  be  more  than  one  and  they  are  partners,  also 
their  partnership  name;  the  name  of  every  person  interested  cm- 
to  become  interested  in  the  business  for  which  the  license  is 
sought  unless  such  applicant  be  a  corporation  in  which  case  the 
person  making  the  application  in  behalf  of  the  corporation  shall 
set  forth,  instead,  the  nature  of  his  authority  to  act  for  the  cor- 
poration; and  where  the  application  is  made  for  a  copartnership 
the  papers  required  to  be  executed  and  filed  by  such  applicants 
for  a  license  may  be  executed  by  a  member  of  such  copartnership 
for  and  in  behalf  of  all  of  the  said  copartners,  and  the  license 
shall  be  issued  to  and  in  the  names  jointly  of  all  of  the  co- 
partners named  in  the  application,  except  that  if  any  member 
of  a  partnership  is  not  a  citizen  of  the  United  States  and  a  resi- 
dent of  this  state  and  was  not  licensed  prior  to  the  thirtieth  day 
of  April,  eighteen  hundred  and  ninety-two,  the  name  of  such 
member  shall  not  be  included  in  the  license,  but  the  name  and 
ineligibility  of  such  member  must  be  stated  in  the  application; 
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the  premises  where  such  business  is  to  be  carried  on,  stating  the 
street  and  number,  if  the  premises  have  a  street  and  number, 
and  otherwise  such  apt  designation  as  will  reasonably  indicate 
the  locality  thereof;  and  a  full  statement  showing  that  such 
applicant  or  applicants  may  lawfully  be  licensed  to  carry  on  the 
business  sought  to  be  licensed,  upon  such  premises.  And  if  the 
application  be  for  a  license  for  a  business  which  does  not  exist 
at  the  time  the  application  is  made  but  which  it  is  the  intention 
and  desire  of  the  applicant  or  applicants  to  establish  and  carry- 
on,  if  the  license  applied  for  be  granted,  it  shall  be  so  stated  In 
the  application  be  approved,  the  license  may  be  issued  at  any 
as  may  be  required  by  the  board  of  excise;  and  in  such  case,  if 
the  application  be  approved,  the  license  may  be  issued  at  any 
time,  except  that  if  the  application  be  for  a  license  for  an  inn, 
tavern  or  hotel,  the  license  may  be  granted  at  any  time  but  shall 
not  be  issued  until  the  board  of  excise  are  satisfied  that  there 
are  upon  the  premises  for  which  the  license  is  sought  the  neces- 
sary accommodations  for  guests. 

2.  A  bond  to  the  city  or  town  in  which  such  premises  are 
situated,  in  the  penal  sum  of  two  hundred  and  fifty  dollars,  con- 
ditioned that  if  the  license  applied  for  shall  be  granted,  the  appli- 
cant or  applicants  or  the  co-partners  or  corporation  for  whom 
or  for  which  the  application  is  made  will  not,  while  the  business 
so  licensed  shall  be  carried  on,  suffer  the  licensed  premises  to 
become  disorderly,  or  suffer  any  gambling  therein  or  in  any  out- 
house, yard  or  garden  belonging  thereto,  and  will  not  violate 
any  provisions  of  the  excise  law.  Such  bond  shall  be  executed 
by  each  such  applicant  as  a  principal,  and  by  at  least  two  sure- 
ties who  shall  be  residents  of  the  town  or  city  in  which  such 
premises  are.  The  bond  shall  have  annexed  thereto,  or  endorsed 
thereon,  the  affidavit  of  each  such  surety,  to  the  effect  that  he  is 
worth  double  the  penal  sum  named  in  such  bond,  over  and  above 
his  just  debts  and  liabilities,  and  his  property  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution. 

8.  An  applicant  for  a  license  to  sell  spirituous  liquors,  wines, 
ale  or  beer,  to  be  drunk  on  the  premises  situated  in  any  public 
park  shall  present  and  file  with  such  board  the  written  consent 
of  the  authorities  having  charge  and  control  of  such  park,  to  the 
granting  of  such  license.    [Thus  am.  hy  L.  1893,  ch.  480.] 

§  21.  When  a  license  may  be  grranted  by  a  board  of  excise.— 
A  board  of  excise  may  grant  to  the  applicant  op  applicants 
205 
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therefor  one  or  more  of  the  kinds  of  licenses  specified  in  next  to 
the  last  preceding  section;  if  such  applicant  or  applicants  shall 
have  complied  with  the  provisions  of  the  last  preceding  section; 
if  the  board  approves  the  bond  presented  with  such  application, 
both  as  to  its  form  and  as  to  the  sufficiency  of  the  sureties 
therein,  and  if  the  board  is  satisfied  that  such  application  is 
true,  and  that  each  such  applicant  may  lawfully  be  licensed  to 
carry  on  the  business  sought  to  be  licensed  upon  the  premises 
specified  therefor  in  such  application. 

§  22.  Forms  of  licenses. —  Every  license  granted  by  a  board 
of  excise  shall  be  signed  by  a  majority  of  the  members  of  the 
board,  and  shall  be  in  the  form  of  a  printed  or  engraved  certifi- 
cate. It  shall  state  the  name  of  each  person  to  whom  it  is 
granted,  and  if  granted,  to  two  or  more  persons  as  partners, 
their  partnership  name;  the  kind  of  license;  the  kind  of  business 
authorized  to  be  carried  on  thereby;  the  location  of  the  premises 
thereby  licensed  and  the  date  when  it  will  expire.  In  a  store- 
keeper's license  there  shall  be  conspicuously  inserted  these 
words:  "This  license  authorizes  the  sale  of  strong  and 
spirituous  liquors,  wines,  ale  and  beer,  not  to  be  drunk  upon  the 
premises."  In  a  druggist's  license,  there  shall  be  inserted  these 
words:  "  This  license  authorizes  the  sale  by  the  licensee,  while 
a  licensed  pharmacist,  of  strong  and  spirituous  liquors,  wines, 
ale  and  beer,  not  to  be  drunk  upon  the  premises,  and  to  be  sold 
upon  the  written  prescription  of  a  physician,  to  be  but  once 
used."    [Thus  am.  by  L.  1898,  cK  480.] 

§  23.  Posting  licenses. —  Every  license  shall  be  and  remain 
conspicuously  posted  on  the  premises  licensed,  while  the  busi- 
nesf:  licensed  thereby  is  carried  on  under  such  license. 

§  24.  Certiorari  upon  refusal  to  grant  license. —  Whenever 
a  board  of  excise  in  cities  of  over  thirty  thousand  inhabitants 
shall  have  determined  to  deny  an  application  for  a  license,  or  a 
board  of  excise  in  other  cities  or  in  any  town  shall  have 
determined  to  deny  an  application  for  a  hotel  or  an  inn  keeper's 
license  in  such  other  city  or  in  a  town  such  board  shall  file  in 
its  office,  with  such  application,  a  statement  of  the  reasons  for 
such  determination,  and  shall,  if  so  requested,  furnish  the  appli- 
cant or  applicants  a  copy  of  such  statement,  and  of  the  resolu- 
tion entered  upon  its  records  expressing  such  determination. 
Ruch  applicant  or  applicants  shall  have  the  right  to  a  writ  of 
certiorari  to  review  the  action  of  such  board.  The  writ  may  be 
made  returnable  to  and  the  cause  heard  by  a  city  court,  a 
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superior  court,  a  court  of  common  pleas,  or  a  county  court  m  the 
county,  or  the  supreme  court,  or  a  justice  thereof  in  the  judicial 
district  in  which  the  premises  sought  to  be  licensed  are  situated. 
If  the  writ  shall  be  granted,  the  board  of  excise  to  which  it  is 
directed  shall,  in  its  return  thereto,  include  copies  of  all  i»upfTs 
on  which  its  action  was  based,  and  a  statement  of  its  reasons 
for  refusing  to  grant  such  application.  If  such  court  shall,  upon 
the  hearing,  determine  that  such  application  for  a  license  has 
been  by  such  board  arbitrarily  denied,  or  denied  without  good 
or  valid  reasons  therefor,  such  court  may  make  an  order  com- 
manding such  board  of  excise  to  grant  such  application  and  lo 
issue  a  license  to  such  applicant  upon  the  payment  of  the  proper 
license  fee.    [Thw  am.  hy  L.  1898,  chs.  480  and  481.] 

[Chs.  480  and  481,  L.  1803,  were  both  passed  April  29,  1803,  the  former 
taking  effect  immediately,  and  the  latter  cm  May  19,  1893.  Unless  it 
can  be  proven  that  eh.  481  was  signed  after  ch.  480,  it  seems  that  they 
must  be  deemed  to  have  been  enacted  contemi>oraneously,  and  must  be 
construed  together.    The  precise  variations  are  as  foUows: 

In  §  24  of  €h.  481,  the  first  sentence  ending  "  such  determination,*' 
takes  the  place  of  the  first  two  sentences  of  §  24  of  ch.  480,  which  read 
as  follows: 

**A  board  of  excise  shall  render  its  decision  upon  an  application  for 
license,  or  an  application  for  l  permission  made  as  provided  for  in 
section  twenty-six  of  this  act,  within  thirty  days  after  the  first  meeting 
of  the  board  subsequent  to  the  filing  of  the  application  with  such  board  i 
except  tliat  the  time  for  rendering  such  decision  may  be  extended  by 
the  board  for  a  specified  time  upon  the  request  of  the  applicant  or 
appUcants  made  in  writing.  Whenever  a  board  of  excise  of  a  city 
having  more  than  thirty  thousand  inhabitants  shall  have  determined  to 
deny  an  application  for  a  license,  or  for  such  permission,  such  board 
shall  file  In  Its  ofllce  with  such  application  a  statement  of  the  reason 
for  such  determination,  and  shall,  if  so  requested,  furnish  the  applicant 
or  applicants  a  copy  of  such  statement,  and  of  the  resolution  entered 
upon  its  record  expressing  such  determination.'* 

The  words  *'  a  city  court  **  in  the  thirteenth  line  of  %  24  of  ch.  481,  are 
not  in  §  24  of  ch.  480.  The  words  "arbitrarily  denied,"  in  the  fifth 
Une  from  the  end  of  §  24  of  ch.  481  are  not  in  \  24  of  ch.  480.  Other- 
wise the  two  sections  are  alike. 

Ooorta  will  not  act  under  this  section  to  review  the  discretion  of 
board  of  excise,  but  only  for  abuse  of  or  failure  to  exercise  discretion, 
Peo.  ex  rel.  Curran  v.  Commissioners,  12  Misc.  296;  Peo.  ex  rel  Decker 
v.  Waters,  4  Misc.  1;  Martin  v.  Symonds,  4  Misc.  6;  Peo.  ex  rel.  Jones  v. 
Bennett,  4  Misc.  10;  Peo.  ex  rel.  Hopkins  v.  Commissioners,  4  Misc.  330; 
Peo.  ex  reL  Watklns  v.  Commissioners.  4  Misc.  547;  Peo.  ex  rel.  Ryan  v. 


Digitized  by 


Google 


1636  THE  EXCISE  LAW, 

§g  25,  26.  ~~~ L.  189B,ch.401. 

Dalton,  7  Misc.  558.  Excise  board  may  recoosider  determination  without 
notice  to  person  who  has  filed  a  protest,  Peo.  ex  reL  Redfield  v.  Murray, 
87  Hun.   393.] 

§  25.    Transfer  of  license  upon  death  of  licensee. —  If  a 

licensee  shall  die  during  the  term  of  his  license,  his  personal 
representatives,  or  the  successors  by  his  last  will  or  by  distribu- 
tion to  his  interest  in  the  business  licensed,  may  continue  to 
carry  on  such  business  upon  the  licensed  premises  for  the 
balance  of  the  term  of  such  license,  with  the  same  rights  and 
liabilities  as  if  such  persons  were  originally  licensed  therefor, 
for  the  balance  of  such  term. 

§  26.  Transfer  of  license  by  permission  of  boards — A  board 
of  excise  in  any  city  of  more  than  one  million  two  hundred  and 
fifty  thousand  inhabitants  may,  upon  the  pajnnent  of  an  addi- 
tional license  fee  of  not  less  than  ten  or  more  than  thirty 
dollars,  grant  a  written  permission  to  any  person,  persons  or 
coi'poration  having  a  license  from  said  board,  but  a  board  of 
excise  of  a  city  of  less  than  one  million  two  hundred  and  fifty 
thousand  population  may  grant  a  written  permission  to  any 
person,  persons  or  corporation  having  a  license  from  said  board: 

1.  To  carry  on  such  licensed  business  upon  other  premises  in 
the  same  city  or  town  during  the  balance  of  the  term  of  such 
license,  upon  the  discontinuance  of  the  licensed  business  upon 
the  premises  originally  licensed  during  the  term  of  such  license, 
and  such  person,  persons  or  corporation  may  thereupon  carry 
on  such  business  upon  such  other  premises  during  the  balance 
of  the  term  of  such  license,  with  the  same  rights  and  liabilities 
as  if  such  permission  were  an  original  license  therefor  for  the 
balance  of  such  teim;  or 

2.  To  sell,  assign  or  transfer  such  license  during  the  term  for 
which  it  was  granted  to  any  person,  persons  or  corporation,  and 
the  board  of  excise  may  thereupon  grant  to  such  person,  per- 
sons or  corporation  a  written  permission  to  carry  on  such  busi- 
ness upon  the  licensed  premises  during  the  balance  of  the  term 
of  such  license,  with  the  same  rights  and  liabilities  as  if  such 
permission  were  an  original  license  therefor  for  the  balance  of 
such  term.  But  such  written  permission  to  so  carry  on  such 
business  shall  be  granted  only  upon  the  same  conditions  as 
upon  the  granting  of  an  original  license  of  the  same  kind  to  the 
person,  persons  or  corporation  so  permitted  to  carry  on  snch 
business  upon  such  premises  for  the  period  of  such  permission. 
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Such  written  permission  shall  be  posted,  together  with  the 
original  license,  for  the  balance  of  such  term  in  the  same 
manner  as  an  original  license  is  required  to  be  posted  during 
its  continuance.  And  upon  an  order  made  by  any  court  of 
record  in  this  state,  directed  to  a  board  of  excise,  authorizing 
a  receiver  of  any  licensed  business  to  carry  on  such  business, 
such  board  of  excise  may,  upon  the  application  of  such  receiver, 
and  upon  his  filing  a  bond  and  complying  .with  all  the  con- 
ditions requisite  for  the  existing  license  for  such  business,  grant 
a  permission  to  such  receiver  without  the  payment  of  any  fee 
to  carry  on  such  business  upon  the  licensed  premises  during 
the  balance  of  the  term  of  such  license.  [Tht^  am.  by  L.  1893, 
ch.  480.] 

§  87  Revocation  of  license  by  force  of  criminal  conviction. — 
The  conviction  in  a  criminal  action  by  a  court  of  competent 
jurisdiction,  shall  effect  the  immediate  revocation  of  the  license 
of  the  person  so  convicted  in  either  of  the  following  cases: 

1.  The  conviction  of  a  licensee  of  a  felony  during  the  term  of 
the  license. 

2.  The  conviction  of  any  person,  licensed  under  this  act,  of 
selling  or  otfering  for  sale  adulterated  liquors  during  the  tenn 
of  his  license  upon  the  licensed  premises,  or  of  adulterating 
liquors  with  intent  to  sell  the  same  during  such  term  upon  such 
premises,   or 

3.  The  conviction  of  any  person  licensed  as  a  store-keeper  or 
druggist  of  selling  strong  or  spirituous  liquors,  wines,  ale  or 
beer  to  be  drunk  upon  the  licensed  premises,  or 

4.  The  conviction  of  any  person  having  an  ale  or  beer  license 
only  of  selling  strong  and  spirituous  liquors  or  wines.  But  a 
reversal  of  any  such  conviction,  upon  appeal,  during  the  term 
of  such  license,  shall  restore  the  validity  of  the  license  for  the 
balance  of  the  term  thereof. 

§  28.  Ground  for  revocation  of  license  by  board. — A  board 
of  excise  may,  upon  a  complaint  made  and  hearing  had  thereon 
as  provided  by  section  forty-two  of  this  act,  revoke  any  license 
granted  by  it  in  either  of  the  following  cases: 

1.  If  Ihe  licensee  shall  have  obtained  the  license  by  false 
representations  or  other  fraud;  or,  if  the  licensed  premises  are 
kept  as  a  house  of  ill-fame,  or  a  house  or  place  for  persons  to 
visit  for  unlawful  sexual  intercourse,  or  for  any  lewd  or  obscene 
or  indecent  purposes,  or  as  a  resort  for  thieves  or  other  crim- 
inals, or  if  the  peace  or  decency  of  a  neighborhood  is  habitually 
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disturbed;  or  if  the  licensee  has  violated  section  twenty -three, 
or  any  of  the  provisions  of  section  thirty-three  of  this  act,  or 
having  a  license  upon  the  condition  that  he  will  sell  strong  or 
spirituous  liquors,  wines,  ale  or  beer  to  be  drunk  upon  the 
licensed  premises  only  when  served  at  table  with  .food,  has 
violated  such  condition. 

2.  If,  during  the  term  of  the  license,  a  judgment  shall  have 
been  rendered  against  the  licensee,  in  a  civil  action,  for  a 
penalty  imposed  by  this  act,  and  such  judgment  shall  not  be 
satisfied  or  duly  appealed  from  within  sixty  days  after  its 
rendition. 

3.  If  the  licensee  shall,  during  the  term  of  his  license  permit 
any  girl  or  woman  not  a  member  of  his  family,  to  sell  or  serve, 
or  offer  to  sell  or  serve,  or  cause  to  be  sold  or  served  upon  the 
licensed  premises  any  strong  or  spirituous  liquors,  wines,  ale 
or  beer. 

[Hbing  a  woman  for  such  purpose  is  a  misdemeanor,  L.  18&2,  ch.  360.1 

4.  If  the  licensee  having  been  licensed  as  an  inn-keeper  or 
hotel-keeper  shall,  during  the  term  of  the  license,  cease  to  have 
and  maintain  upon  the  premises  the  necessary  accommodations 
for  guests. 

5.  If  the  licensee  under  either  subdivision  two  or  three  of 
section  nineteen  of  this  act,  in  any  city  having  over  five  hundred 
thousand  inhabitants,  shall  at  any  time  after  the  granting  of 
the  license  to  him  become  engaged  or  interested  in  the  grocery 
business  upon  said  licensed  premises  or  any  portion  of  said 
licensed  premises  shall  be  used  for  the  grocery  business. 

6.  If  the  licensee  shall  have  been  convicted,  during  the  term 
of  the  license,  of  any  violation  of  this  act  other  than  one  speci- 
fied in  this  or  in  the  last  preceding  section,  and  shall  again  be 
convicted  or  found  guilty  of  any  violation  of  any  provision  of 
this  act.  But  a  reversal  upon  appeal,  or  upon  certiorari  pro- 
ceedings, of  such  conviction  or  finding,  during  the  term  of  such 
license,  shall  restore  the  validity  of  such  license  for  the  balance 
of  the  term  thereof.    [Thvs  am.  by  L.  1893,  ch.  480.] 

[Revocatloii  must  be  upon  notice  and  proofs,  Peo.  ex  rel.  Sllkens  v. 
McGlyn,  62  Him,  237,  affd.,  without  opinion,  131  N.  Y.  602.] 

§  29.  Review  of  determination  of  board. — A  licensee  who 
shall  be  found  guilty  of  any  violation  of  this  act  by  the  deter- 
mination of  a  board  of  excise,  or  whose  license  shall  be  revoked 
by  the  determination  of  a  board  of  excise,  shall  have  the  right 
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to  a  writ  of  certiorari,  to  review  either  such  determination. 
The  writ  may  .be  issued  by  and  the  cause  heard  by  a  superior 
court,  a  court  of  common  pleas,  a  county  court  in  the  county, 
or  the  supreme  court,  or  a  justice  thereof,  in  the  judicial  dis- 
trict in  which  the  licensed  premises  are  situated. 

§  30.  Licenses  by  comptroller  to  common  carriers. — The 
comptroller  is  hereby  authorized  to  grant  licenses  to  persons, 
associations  or  corporations  engaged  in  the  transportation  of 
passengers  by  cars,  steamboats  or  vessels,  within  the  limits  of 
this  state,  permitting  them  to  sell  strong  or  spirituous  liquors, 
wines,  ale  or  beer,  to  such  passengers  while  in  transit,  without 
license  by  any  board  of  excise.  Every  license  so  granted  by 
the  comptroller  shall  expire  at  the  end  of  one  year  from  the 
date  of  its  issuance.  It  shall  be  granted  upon  such  terms, 
conditions  and  restrictions  as  such  comptroller  may  deem 
proper,  and  upon  the  payment  of  such  sum  as^he  shall  fix,  not 
less  than  thirty  dollars  for  each  and  every  car,  boat  or  vessel 
in  which  such  sales  are  to  be  made.  The  moneys  received  by 
him  for  licenses  shall  be  paid  into  the  treasury  of  the  state. 
Any  person  or  corporation  who  shall  sell,  or  permit  to  be  sold, 
or  offer  or  expose  for  sale,  any  strong  or  spirituous  liquors, 
wines,  ale  or  beer,  upon  any  car,  steamboat  or  vessel,  without 
having  first  obtained  a  license  therefor  as  herein  provided  shall 
forfeit  the  sum  of  fifty  dollars  for  each  offense,  to  be  sued  for 
and  recovered  in  an  action  in  the  name  of  the  people,  brought 
by  the  attorney-general;  and  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor, 

[Sales  after  8  p.  m.,  on  excursion  boats  from  New  York  city,  punishable, 
L.  1894,  ch.  294.] 

§  31.  Illegal  sales  without  license. — Any  person  who,  with- 
out having  a  license  granted  to  him  in  pursuance  of  a  law  of  this 
state  permitting  him  to  sell  either  strong  or  spirituous  liquors, 
wines,  ale  or  beer,  shall  sell  strong  or  spirituous  liquors,  wine, 
ale  or  beer  in  quantities  of  less  than  five  gallons  at  a  time,  or 
shall  sell  any  strong  or  spirituous  liquor,  wine,  ale  or  beer  in 
quantities  of  five  gallons  or  more  at  a  time,  to  be  drunk  or 
used  on  the  premises  where  the  same  shall  be  sold,  or  in  any 
garden  or  inclosure  communicating  with  such  premises,  or  in 
any  public  street  or  place,  contiguous  thereto,  shall  be  guilty 
of  a  misdemeanor. 

[Sales  by  a  club,  Peo.  v.  Luhrs,  7  Misc.  503.] 
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I  32.  Illegal  sales  with  or  without  a  license. — ^Any  i>er0on 
who,  whether  having  a  license  or  not,  shall  sell  or  offer  or 
expose  for  sale,  or  give  away  any  strong  or  spiritnons  liquors, 
wines,  ale  or  beer. 

1.  On  Sunday,  or 

2.  On  any  other  day  between  one  o'clock  and  five  o'clock  in 
the  morning,  unless  he  have  a  special  license  therefor;  or 

3.  On  the  day.of  a  general  or  special  election  or  town  meeting, 
within  a  quarter  of  a  mile  from  the  place  where  such  general 
or  special  election  or  town  meeting  shall  be  held,  while  the 
polls  for  either  such  election  or  town  meeting  shall  be 
open;  or 

4.  Outside  a  city  having  a  population  of  one  hundred  and 
fifty  thousand  or  more  inhabitants,  within  one  hundred  and 
fifty  yards  from  the  grounds  or  premises  upon  which  any  state, 
county,  town  or  other  agricultural  or  horticultural  fair  is  held; 
or 

5.  To  any  child  actually  or  apparently  under  the  age  of  six- 
teen years,  or  to  any  intoxicated  person,  pauper,  habitual 
drunkard  or  Indian;  or, 

6.  To  any  person  to  whom  such  licensee  may  be  forbidden  to 
sell  by  notice  in  writing  from  the  parent,  guardian,  husband, 
wife  or  child  over  sixteen  years  of  age,  of  such  person,  or  if 
such  person  be  a  pauper,  from  a  magistrate  or  overseer  of  the 
poor  of  the  town,  shall  be  guilty  of  a  misdemeanor. 

But  notwithstanding  any  provision  of  this  section  the  holder 
of  a  druggist's  license  may  lawfully  sell  strong  or  spirituous 
liquors,  wines,  ale  or  beer,  not  to  be  drunk  upon  the  licensed 
premises,  upon  the  prescription  of  a  physician  to  be  but  once 
used,  and  the  holder  of  an  inn-keeper's  license  may  sell  to 
guests  of  such  hotel,  except  as  prescribed  in  subdivision  six 
of  this  section  but  not  in  the  bar-room  or  other  similar  room  of 
the  inn,  tavern  or  hotel  licensed,  strong  or  spirituous  liquors, 
wines,  ale  or  beer,  to  be  drunk  by  the  purchaser,  in  the  inn, 
tavern  or  hotel  thereby  licensed,  with  his  meals,  or  in  his  rooms 
or  apartments  therein,  but  not  in  the  bar-room  or  other  similar 
room  of  the  inn,  tavern  or  hotel  licensed.  [Thus  am.  by  L. 
1893,  ch.  480.] 

[To  like  effect  as  to  child  under  16,  Pen.  Code,  {  290,  sub.  3;  as  to 
pauper,  L.  ia35,  ch.  272.  Civil  i)enalty  for  sale  to  habitual  drunkard 
contrary  to  notice  from  overseer  of  the  poor,  R.  S.,  ch.  20,  t  4,  §  2. 
Sales  in  building  designated  as  polling  place,  Elec.  L.,  {  10,  ante,  p.  245. 
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Liquors  on  parade  groimd  or  in  arsenal,  MiJL  Code,  §  142»  ante,  p.  539; 
Pen.  Code,  {  674c.] 

§  33.  Illegal  sales  in  violation  of  a  license. —  Any  person  who, 

1.  ELaving  any  license  from  a  board  of  excise,  shall  sell  or 
offer  or  expose  for  sale  any  strong  or  spirituous  liquor,  wine, 
ale  or  beer  in  quantities  of  less  than  five  gallons  at  a  time,  at 
any  other  place  than  where  he  is  permitted  by  such  license  to 
sell  the  same,  or  to  be  drunk  at  any  other  place  than  where  he  is 
by  such  license  permitted  to  sell  the  same  to  be  drunk,  or 

2.  Having  a  license  to  sell  ale  and  beer  only,  shall  sell  or  offer 
for  sale  any  strong  or  spirituous  liquors,  or 

3.  Having  a  storekeeper's  license  only,  shall  sell  or  offer  or 
expose  for  sale  strong  or  spirituous  liquors,  wines,  ale  or  beer, 
to  be  drunk  upon  the  licensed  premises,  or 

4.  Having  a  druggist's  license  only,  shall  sell  or  offer  or 
expose  for  sale  strong  or  spirituous  liquors,  wines,  ale  or  beer, 
otherwise  than  upon  a  physician's  prescription,  not  theretofore 
used,  shall  be  guilty  of  a  misdemeanor. 

§  34.  Liquors  in  public  institutions. —  No  strong  or  spirituous 
liquors,  wines,  ales  or  beer  shall  be  brought,  sold  or  given  away 
upon  the  premises  used  and  established  as  a  jail,  penitentiary, 
house  of  refuge,  protectory,  juvenile  reformatory  or  poor-house, 
to  or  for  the  use  of  an  inmate  or  person  confined  therein,  with- 
out a  written  prescription  from  a  physician  to  such  jail,  peniten- 
tiary, prison,  house  of  refuge,  protectory  or  juvenile  reformatory 
or  poor-house,  specifying  the  cause  for  which  such  prescription 
is  given,  the  quantity  and  kind  of  strong  or  spirituous  liquors, 
wines,  ale  or  beer,  which  may  be  furnished,  the  name  of  the  per- 
son or  prisoner  for  whom  and  the  time  during  which  the  same 
may  be  furnished.  Such  prescription  shall  not  be  made  unless 
the  physician  is  satisfied  that  the  strong  or  spirituous  liquors, 
wines,  ales*,  ale  or  beer  furnished  is  necessary  for  the  health  of 
the  person  or  prisoner  for  whose  use  it  is  prescribed,  and  that 
fact  must  be  stated  in  the  prescription.  Any  person  who  shall 
briug  into  or  sell  in  a  jail,  penitentiary,  prison,  house  of  refuge, 
juvenile  reformatory  or  poor-house,  any  strong  or  spirituous 
liquors,  wines,  ale  or  beer,  contrary  to  this  section,  shall  be 
guilty  of  a  misdemeanor,  and  any  sheriff,  keeper,  or  assistant 
keeper,  or  other  officer  employed  in  or  about  any  jail,  peni- 
tentiary, prison,  house  of  refuge,  protectory,  juvenile  reforma- 

♦  So  in  the  original. 
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tory  or  poor-house,  who  knowingly  suffers  any  strong  or 
spirituous  liquors,  wines,  ale  or  beer  to  be  sold  or  used  therein 
contrary  to  the  provisions  of  this  section  shall  forfeit  his  office. 

[Sale  In  court-ihouse.  while  court  Is  sitting,  or  in  Jail,  a  misdemeanor, 
Civ.  Code,  H  32-33,  128-30.  Giving  or  attempting  to  give  liquor  to  con- 
vict woridng  on  highway,  a  misdemeanor,  L.  1894,  ch.  266,  {  5.] 

§  35.  Intoxication  in  a  public  place. — Any  person  who  shall 
be  intoxicated  in  a  public  place  shall  be  guilty  of  disorderly 
conduct,  may  be  arrested  without  warrant  while  so  intoxicated, 
and  shall  be  punished  by  a  fine  of  not  less  than  three  nor  more 
than  ten  dollars  or  by  imprisonment  not  exceeding  six  months. 

§  36.  Violations  of  this  act  generally.— Any  willful  viola- 
tion by  any  person  of  any  provision  of  this  act  for  which  no 
punishment  or  penalty  is  otherwise  prescribed  shall  be  a  mis- 
demeanor. 

§  37.  Reports  of  convictions  to  boards  of  excise. —  Every 
judicial  officer  holding  or  presiding  over  any  court  at  which 
any  person  holding  a  license  from  a  board  of  excise  shall  be 
convicted  in  any  criminal  action  or  proceeding,  of  any  felony 
or  of  any  offense  which  is  a  violation  of  this  act,  shall  forthwith 
report  the  fact  of  such  conviction  to  such  board  of  excise. 

§  38.  Rights  of  officers  on  licensed  premises. —  Every  officer 
authorized  to  make  arrests  on  criminal  process  in  any  city  or 
town  in  which  any  licensed  premises  are  situated  may  enter 
upon  such  licensed  premises  while  the  same  are  permitted  by 
the  license  to  be  kept  open  for  carrying  on  the  licensed  business 
therein. 

§  89.  Employment  of  persons  addicted  to  intoxication  by 
common  carriers. — Any  person,  association  or  corporation  en- 
gaged in  the  business  of  conveying  passengers  and  property  for 
hire  who  shall  employ  in  the  conduct  of  such  business  any 
person  who  habitually  indulges  in  the  intemperate  use  of  in- 
toxicating drinks,  after  notice  that  such  person  has  been  intoxi- 
cated while  in  the  active  service  of  such  person,  association 
or  corporation  as  an  engineer,  fireman,  conductor,  switchtender, 
commander,  pilot,  mate,  foreman  or  in  other  like  capacity,  so 
that  by  his  neglect  of  duty  the  safety  and  security  of  the  life, 
person  or  property  so  conveyed  might  be  imperilled,  shall  be 
guilty  of  a  misdemeanor. 

[When  intoxication  of  physician,  a  misdemeanor,  etc..  Pen.  Code, 
§§  357,  200;  of  employe  on  railroad,  or  vessel,  Pen.  Code,  {  420.] 
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§  40.  Civil  actions  for  credit  sales  and  for  damages  from 
intoxication.  —  No  recovery  shall  be  had  in  any  civil  action  to 
recover  the  purchase  price  of  any  sale  on  credit  of  any  strong 
or  spirituous  liquor,  wine,  ale  or  beer  to  be  drunk  on  the  prem- 
ises where  the  same  shall  be  sold.  All  security  given  for  such 
debts  shall  be  void,  and  any  perigon  taking  such  security  with 
intent  to  evade  this  section,  shall  forfeit  double  the  sum  in- 
tended to  be  secured  thereby  to  the  city  or  town  in  which  such 
sales  were  made,  and  an  action  may  be  brought  to  recover 
such  penalty  in  the  name  of  such  city  or  town  by  the  board 
of  excise  thereof.  No  recovery  shall  be  had  in  any  civil  action 
brought  to  recover  damages  suffered  by  reason  of  the  intoxi- 
cation of  any  person  against  a  person  or  persons  who  shall  by 
selling  or  giving  away  any  intoxicating  drink,  have  caused  such 
intoxication,  unless  one  of  the  persons  who  might  have  such  a 
cause  of  action,  in  case  of  such  damage,  shall,  prior  to  such 
sale  or  giving  away,  have  given  written  notice  to  the  person 
selling  or  giving  away  such  intoxicating  drink,  forbidding  such 
sale  or  giving  away  to  the  person  whose  intoxication  shall  have 
caused  such  damage. 

[L.  1873.  eh.  646.— "An  act  to  suppress  intemperance,  pauperism  and 
crime. 

§  1.  Every  hUsband,  wife,  child,  parent,  guardian,  employer  or  other 
person  who  shaU  be  injured  in  person,  or  property,  or  means  of  sup- 
port, by  any  intoxicated  person,  or  in  consequence  of  the  intoxication, 
habitual  or  otherwise,  of  any  person,  shall  have  a  right  of  action  in  his 
or  her  name,  against  any  person  or  persons  who  shall,  by  selling  or 
giving  away  intoxicating  liquors,*  caused  the  Intoxication,  in  whole  or 
in  part,  of  such  person  or  persons,  and  any  persKm  or  persons  owning 
or  renting  or  permitting  the  occupation  of  any  building  or  premises, 
and  having  knowledge  that  intoxicating  liquors  are  to  be  sold  therein, 
flhaU  be  Uable,  severally  or  Jointly  with  the  person  or  persons  selling 
or  giving  intoxicating  liquors  aforesaid,  for  all  damages  sustained  and  for 
exemplary  damages;  and  all  damages  recovered  by  a  minor  under  this 
act  shall  be  paid  either  to  such  minor  or  to  his  or  her  parent,  guardian 
or  next  friend  as  the  coiu^  shall  direct;  and  the  unlawful  sale  or 
giving  away  of  intoxicating  liquors  shall  work  a  forfeiture  of  all  rights 
of  the  lessee  or  tenant  unde**  any  lease  or  contract  of  rent  upon  the 
premises. 

§  2.  In  any  action  arising  for  violations  of  the  provisions  of  this  act 
any  justice  of  the  peace  in  the  county  where  the  offense  is  committed 
shall  have  Jurisdiction  to  try  and  determine  the  same,   providing  the 

*  So  In  the  original. 
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amount  of  damages  claimed  do  not  exceed  two  hundred  dollars,  In  which 
case  and  where  the  damages  claimed  do  not  exceed  five  hundred  dollars, 
the  Justice  of  the  peace  before  whom  the  action  is  commenced  shall 
associate  with  himself  any  other  two  Justices  of  the  peace  in  the  same 
county,  shall  have  Jurisdiction  to  try  and  determine  the  same." 

L.  1802.  ch.  403,  fi  2.  which  became  a  law  AprU  30,  11  a.  m.,  1892, 
taking  effect  immediately,  reads  as  follows: 

*'§  2.  A  recovery  may  be  had  in  a  civil  action,  of  the  damages  suf- 
fered by  reason  of  the  intoxication  of  any  person,  from  any  person 
or  persons  who  shall  by  selling  w  giving  away  intoxicating  drink,  have 
caused  "such  intoxication,  or  from  any  persons  owning  or  renting  or 
permitting  the  occupation  of  any  building  or  premises  wherein  such  sell- 
ing or  giving  away  shall  have  occurred,  Jointly  with  the  pwson  or  per- 
sons selling  or  giving  away,  or  severally,  if  the  person  or  pers(His  suffer- 
ing such  -damage,  shall  previous  to  such  selling  or  giving  away  have 
given  written  notice  to  the  licensee  or  his  agents,  or  the  person  or  per- 
sona so  sealing  or  giving  away  forbidding  such  selling  or  giving  away  to 
the  person  whose  intoxication  shall  have  caused  such  damage,  and  not 
otherwise." 

Personal  property  paid  or  pledged  by  Indian  in  payment  for  liquor, 
may  be  recovered  back,  Ind.  L.,  §  4,  ante,  p.  204.  Sale  or  pledge  for 
liquors,  generally,  void,  L.  1842,  ch.  157.1 

§  41.  Local  option. —  Nothing  herein  except  section  thirty- 
one,  shall  in  any  manner  apply  to  any  town  where  the  majority 
of  voters  have  voted  for  or  hereafter  vote  for  local  prohibition 
until  such  town  shall  reverse  by  vote  such  local  prohibition. 

[Local  option  preserved  and  extended  by  this  section,  Peo.  ex  reL 
Wood  V.  Com'rs,  75  Hun,  224;  Peo.  ex  rel.  Muckle  v.  Board,  13  Mlse  537.1 

§  42.  Complaints  before  boards  of  excise. — A  board  of  ex- 
cise of  any  city  or  town  may  at  any  time  on  the  complaint, 
verified  as  pleadings  are  required  to  be  verified  under  the  code, 
of  any  resident  of  said  city  or  town  alleging  that  any  person 
or  persons  licensed  has  or  have  violated  any  of  the  provisions 
of  this  act,  summon  before  it  any  such  person  or  persons  or 
any  officer  of  a  corporation  licensed  as  aforesaid,  and  if  they 
shall  become  satisfied  that  any  such  person,  persons  or  cor- 
poration has  or  have  violated  any  provisions  of  this  act  for 
the  violation  of  which  a  board  of  excise  is  authorized  to  revoke 
a  license,  they  shall,  revoke,  cancel  and  annul  the  license  of 
any  such  person,  persons,  or  corporation  which  they  are  em- 
powered to  do,  and  when  necessary  to  enter  upon  the  premises 
and  take  possession  of  and  cancel  such  license.  The  said  board 
shall,  within  thirty  days  after  a  case  has  been  heard  upon  a 
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complaint  and  finally  submitted,  render  a  decision  in  writing; 
and  for  any  willful  failure  upon  the  part  of  any  commissioner 
to  comply  with  the  provisions  of  this  act  such  commissioner 
shall,  in  addition  to  forfeiting  his  office  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  subject  to  a  fine 
not  to  exceed  two  hundred  and  fifty  dollars.  Upon  an  inquiry 
the  said  board,  or  party  complained  of,  may  subpoena  and  the 
said  board  may  compel  the  attendance  of  witnesses  before 
them  and  examine  them  under  oath.  The  service  of  said  sum- 
mons shall  be  made  by  delivering  a  copy  thereof  to  the  licensee 
personally,  if  he  can  be  found  upon  the  place  licensed;  and 
if  said  licensee  can  not  be  found  upon  said  licensed  place,  to 
permit  of  such  service,  then  service  thereof  may  be  made  by 
leaving  a  copy  thereof  at  said  licensed  place  with  a  person 
of  proper  age,  if  upon  reasonable  application  admittance  can 
be  obtained  and  such  person  found,  who  will  receive  it,  or  if 
admittance  can  not  be  so  obtained,  nor  such  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  building 
in  which  said  licensed  place  is  situated.  The  service  of  the 
summons  aforesaid  shall  be  made  at  least  two  days  before 
any  hearing  is  had  upon  a  complaint  against  a  licensee.  [Thits 
am.  by  L.  1893,  ch.  480.] 

§  43.  Restrictions  as  to  licenses  near  churches  and  schools. 
—  No  person  or  persons  who  shall  not  have  been  licensed  prior 
to  the  passage  of  this  act,  shall  hereafter  be  licensed  to  sell 
strong  or  spirituous  liquors,  wines,  ale  and  beer,  in  any  building 
not  used  for  hotel  purposes,  and  for  which  a  license  does  not 
exist  at  the  time  of  the  passage  of  this  act,  which  shall  be 
on  the  same  street  or  avenue  and  within  two  hundred  feet  of  a 
building  occupied  exclusively  as  a  church  or  school-house.  The 
measurements  shall  be  taken  from  the  center  of  the  nearest 
entrance  of  the  building  used  for  such  church  or  school  pur- 
poses to  the  center  of  the  nearest  entrance  of  the  place  for 
which  an  application  for  a  license  has  been  made;  provided, 
however,  that  a  board  of  excise  may,  in  its  discretion,  grant 
permission,  in  the  manner  herein  provided,  to  transfer  a  license 
from  premises  within  the  limits  above  mentioned  to  other  prem- 
ises within  said  limits,  but  at  a  greater  distance  from  the 
principal  entrance  of  a  church  or  school.  [Thus  am.  by  L. 
1893,  ch.  480.] 

[Prohibition  does  not  apply  to  place  licensed  before  April  30,  1892,  Peo. 
ex  rel.  Cairns  v.  Murray,  13  Misc.  522.] 
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§  44.  Distribution  of  copies  of  this  act  by  secretary  of  state. 
—  The  secretary  of  state  shall  cause  to  be  printed,  and  dis- 
tributed among  the  excise  boards  of  this  state  such  number  of 
copies  of  this  act,  in  the  English  and  German  languages  re- 
spectively, as  may,  in  his  judgment,  be  proper  for  the  use  of 
such  boards  for  distribution  by  them  among  licensees  and  others. 

§  45.  Laws  repealed ;  saving  clause. —  Of  the  laws  enumer- 
ated in  the  schedule  hereto  annexed  that  portion  specified  in  the 
last  column  is  repealed.  Such  repeal  shall  not  revive  a  law 
repealed  by  any  law  hereby  repealed,  but  shall  include  all  laws 
amendatory  of  the  laws  hereby  repealed,  but  the  repeal  of  a  law 
or  any  part  of  it  specified  in  such  schedule  shall  not  affect  or 
impair  any  act  done  or  right  accruing,  accrued  or  acquired  or 
liability,  penalty,  forfeiture  or  punishment  incurred  prior  to  the 
time  this  act  takes  effect  under  or  by  virtue  of  any  law  so  re- 
pealed, but  the  same  may  be  asserted,  enforced,  prosecuted  or 
inflicted  as  fully  and  to  the  same  extent  as  if  such  law  had  not 
been  repealed.  All  actions  and  proceedings,  civil  or  criminal, 
commenced  under  or  by  virtue  of  the  laws  so  repealed  and 
pending  immediately  prior  to  the  taking  effect  of  this  act  may  be 
prosecuted  and  defended  to  final  effect  in  the  same  manner  as 
they  might  under  the  laws  then  existing,  but  no  action  shall  be 
begun  nor  any  action  prosecuted  upon  any  bond  to  recover  the 
penalty  thereof,  given  to  procure  a  license  prior  to  the  passage 
of  this  act  unless  judgment  has  been  actually  recovered  in 
heretofore  begun  action.  Every  license  heretofore  granted  by 
a  board  of  excise  shall  be  and  remain  valid  for  the  term  for 
which  it  was  granted  and  the  rights  and  liabilities  of  the  holder 
thereof  during  such  term  shall  be  governed  by  the  laws  in  force 
immediately  prior  to  the  taking  effect  of  this  act,  except  as 
otherwise  expressly  prescribed  in  this  act.  [Thus  am.  hy  L. 
1893,  chs.  221  and  480.] 

[Similar  and  other  saving  clauses,  Stat.  Const  L.,  §§  31-3,  ante,  pp.  117- 
19.  The  preser^-ation  of  statutes  repealed  In  force  as  to  existing  situa- 
tions is  not  ex  post  facto,  Peo.  v.  Maxwell,  83  Hun,  157.] 

§  46.  Time  of  taking  effect—  This  act  shall  take  effect  imme- 
diately. 
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L.  1803.  oh.  401. 


SoHBDUUC  or  Laws  E]tPBAi.BD. 

LAWS  OF  Clukpter  Seotlona 

1840 229 All. 

1843 97 3. 

1857 628 All. 

1858 143 All. 

1860 274 All. 

1862 161 All. 

1869 856 All. 

1870 175 All. 

1873 249 All. 

1873 549 All. 

1873 820 All. 

1874 642 All. 

1877 420 All. 

1878 109 All. 

1879 145 All. 

1879 472 All. 

1880 429 All. 

1881 164.. All. 

1881 466 All. 

1882 126 All. 

1883 340 All. 

1885 323 All. 

1885.... 444 All. 

1886 459 All. 

1S86 496 All. 

1888 35 All. 

1890 161 All. 
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THE  REVISED  STATUTES, 

ENACTED  BT  THE  LEGISLATURES  OF  1887-8, 
As  Amended  to  the  Commxnoemevt  of  the  Sbmioh  of  1896. 


[Am  to  the  tlmea  of  eaiactment  and  taking  effect  of  the  different  por- 
tions of  the  Revised  Statutes,  see  L.  1828,  2d  sess.,  ch.  20;  repealing  act 
therewith,  L.  1828,  ch.  21;  in  relation  to  the  publication  of  the  Revised 
Statutes,  L.  1830,  ch.  259.  Revised  Statutes,  part  1,  ch.  1  (1  R.  S.,  pp. 
61-83),  "  Of  the  boundaries  of  the  state  and  its  territorial  Jurisdiction," 
is  all  repealed. 

R.  S.,  part  1,  ch.  2,  '*  Of  the  civil  divisions  of  the  state,"  consisting  of  six 
titles,  is  omitted  for  the  following  reasons:  Titie  1  (R.  S.,  p.  83;  3  R.  S., 
pp.  1-19),  "  Of  the  several  counties  of  the  state,"  is  for  practical  purpoees^ 
special  legislation.  Title  2  (1  R.  S.,  84),  "  Of  the  senate  districts,"  has 
been  superseded  by  successive  senate  district  app(H*tionments  since,  and 
finally  by  the  apportionment  contained  in  Const,  art  3,  §§  3-4,  ante,  pp. 
40-5.  Title  3  (1  R.  S.,  84-6),  "  Of  the  congress  districts,"  has  been  super- 
seded by  successive  congressional  district  apportionments  since,  and 
finally  by  the  apportionment  act  now  in  force,  L.  1892,  ch.  295.  Titie  4, 
**  Of  the  several  towns  of  this  state "  (3  R.  S.,  19-120  and  title  5,  *'  Of 
the  several  cities  in  this  state  "  (3  R.  S.,  121-8),  are  omitted,  as  being,  for 
practical  purposes,  special  legislation.  Titie  6,  "  Gen^nl  provisions  con- 
cerning the  erection  and  alteration  of  counties,  cities,  villages  and 
towns  "  (1  R.  S.,  86-7),  Is  omitted  as  being  obsolete,  or  superseded  by  sub- 
sequent constitutional  or  statutory  provisions. 

R.  S.,  part  1,  ch.  3  (1  R.  S.,  87-92),  is  repealed.] 

[R.S..PABTI,  IR.  S.,  93.] 
CHAPTER  IV. 
Of  the  Bights  of  thb  Citizbms  and  LmABiTANTS  of  this  Btati. 
Section    1.  All  authority,  derived  from  the  people. 

2.  Taxes,  how  levied. 

3.  Right  to  keep  arms. 

4.  When  citizens  may  be  compelled  to  perform  military  aenriee. 

5.  Certain  persons  to  be  excused  from  service. 

6.  Quartering  of  soldiers. 

7.  Rights  of  citizens  secured. 

8.  Trial  by  jury  preserved;  new  courts  to  proceed  aeoordlng  to 

the  course  of  the  common  law. 
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Section    9.  Religious  worship  to  be  free. 

10.  Tlie  writ  of  habeas  corpus  not  to  be  suspended. 

11.  Search   warrants  regulated. 

12.  Accusations  for  criminal  offenses,  how  to  be  made. 

13.  Principles  of  civil  liberty  declared  respecting  proceedings  in 

criminal    cases,    and    concerning    the    private    right    of 
property. 

14.  Rights  of  persons  accused  of  crimes. 

15.  Justice  to  be  speedily  administered,  and  process  to  be  granted 

to  all  persons. 

16.  Fines  to  be  reasonable  and  proportioned  to  the  offense. 

17.  Excessive  bail  not  to  be  required,  nor  imusual  punishments 

inflicted. 
18   Elections  to  be  free;  no  one  to  be  disturbed  in  voting. 

19.  Right  of  petitioning  declared. 

20.  Liberty  of  speech  and  of  the  press  declared. 

21.  Truth  to  be  given  in  evidence  In  prosecutions  for  libels  and 

Jury  to  determine  both  law  and  fact 

All  authority  derived  from  the  people. — Section  1.  No 
authority  can,  on  any  pretence  whatsoever,  be  exercised  over  the 
citizens  of  this  state,  but  such  as  is  or  shall  be  derived  from 
and  granted  by  the  people  of  this  state. 

Taxes  how  levied. — §2.  No  tax,  duty,  aid  or  imposition  what- 
soever, except  such  as  may  be  laid  by  a  law  of  the  United  States, 
can  be  taken  or  levied  within  this  state,  without  the  grant  and 
assent  of  the  people  of  this  state,  by  their  representatives  in 
senate  and  assembly;  and  no  citizen  of  this  state  can  be  by  any 
means  compelled  to  contribute  to  any  gift,  loan,  tax,  or  other 
lil;e  charge,  not  laid  or  imposed  by  a  law  of  the  United  States, 
or  by  the  legislature  of  this  state. 

[Tax  bills  must  specify  tax  and  its  object  and  receive  a  two-thirds  vote, 
Ckmst,  art  3,  §§  24,  20,  ante,  pp.  52-3.] 

Right  to  keep  arms.—  §  3.  A  well  regulated  militia  bein^ 
necessary  to  the  security  of  a  free  state,  the  right  of  the  people 
to  keep  and  bear  arms  can  not  be  infringed. 

Military  service  by  citizens. —  §  4.  No  citizen  of  this  state  can 
be  constrained  to  arm  himself,  or  to  go  out  of  this  state,  or  to 
find  soldiers  or  men  of  arms,  either  horsemen  or  footmen,  with- 
out the  grant  and  assentof  the  people  of  this  [93]  state,  by  their 
representatives  in  senate  and  assembly,  except  in  the  cases 
specially  provided  for  by  the  constitution  of  the  United  States. 
207 
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Part  I,  ch.  4,  §§  6-11.  1  R.  S.,  98. 

Who  to  be  excused.— §  5.  All  such  inhabitants  of  this  state 
of  any  religious  denomination  whatever,  as  from  scruples 
of  conscience  may  be  averse  to  bearing  arms,  are  to 
be  excused  therefrom  by  paying  to  the  state  an  equivalent  in 
money;  and  the  legislature  is  required  to  provide  by  law  for  the 
collection  of  such  equivalent,  to  be  estimated  according  to  the 
expense,  in  time  and  money,  of  an  ordinary  able-bodied  militia- 
man. 

[Persona  subject  to  military  duty,  Mil.  Code,  §  2,  ante,  p.  502.] 

Quartering  soldiers. — §6.  No  soldier  can  in  time  of  peace  be 
quartered  in  any  house,  without  the  consent  of  the  owner ;  nor 
in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 

Rights  secured. —  §  7.  No  member  of  this  state  can  be  dis- 
franchised, or  deprived  of  any  of  the  rights  or  privileges  secured 
to  any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers. 

[To  like  effect,  Const,  art  1,  S  1,  ante,  p.  26.] 

Trial  by  jury  ;  new  courts,  etc.— §  8.  The  trial  by  jury,  in  all 
cases  in  which  it  has  heretofore  been  used,  is  to  remain  inviolate 
forever;  and  no  new  court  can  be  instituted  but  such  as  shall 
proceed  according  to  the  course  of  the  common  law,  except  such 
courts  of  equity,  as  the  legislature,  by  the  constitution  of  this 
state,  is  authorized  to  establish. 

[To  Uke  effect  as  first  clause,  Const.,  art  1,  §  2,  ante,  p.  26;  Inferior 
local  courts  may  bo  established  by  legislature,  Const,  art  6,  {  18,  ante, 
p.  09.] 

Religious  worship. —  §9.  The  free  exercise  and  enjoyment  of 
religious  profession  and  worship,  without  discrimination  or  pref- 
erence, is  forever  to  be  allowed  in  this  state  to  all  mankind;  but 
the  liberty  of  conscience  so  secured,  is  not  to  be  so  construed 
as  to  excuse  acts  of  licentiousness,  or  to  justify  practices  incon- 
sistent with  the  peace  or  safety  of  this  state. 

[To  like  effect.  Const.,  art  1,  §  3,  ante,  p.  27.] 

Writ  of  habeas  corpus. —  §  10.  The  privilege  of  the  writ  of 
hriheas  corpvs  can  not  be  suspended,  unless  when  in  cases  of 
rebellion  or  invasion,  the  public  safety  may  require  its  sus- 
pension. 

[To  like  effect,  Const,  art  1,  §  4,  ante,  p.  27.] 

Search  warrants.— §11.  The  right  of  the  people  to  be  secure 
in  tlieir  persons,  houses,  papers  and  effects,  against  unreason- 
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able  searches  and  seizures,  ought  not  to  be  violated;  and  no 
warrants  can  issue  but  upon  probable  cause  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

Accusations  of  crimes.— §  18.  No  person  can  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime,  (except  in 
cases  of  impeachment;  and  in  cases  of  the  militia  when  in  actual 
service,  and  of  the  land  and  naval  forces  in  time  of  war,  or 
which  this  state  may  keen^  with  the  consent  of  congress,  in  time 
of  peace;  and  in  cases  of  petit  larceny,  under  the  regulation  of 
the  legislature,)  unless  on  pre^ntment  or  indictment  of  a  grand 
jury;  and  in  every  trial  on  impeachment  or  indictment,  the 
[94]  party  accused  is  to  be  allowed  counsel  as  in  civil  actions, 
or  he  may  appear  and  defend  in  person. 

[To  like  effect,  Const,  art.  1,  {  6,  ante,  p.  28.] 

Criminal  proceedings ;  private  property. —  §  18.  No  person 
can  be  subject  for  the  same  offence,  to  be  twioe  put  in  jeopardy 
of  life  or  limb;  nor  can  he  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself;  nor  be  deprived  of  life,  liberty 
or  property,  without  due  process  of  law;  nor  can  private  prop- 
erty be  taken  for  public  use,  without  just  compensation. 

[To  Uke  effect,  Oon0t,  art  1,  §  6,  ante,  p.  28.  No  state  to  deprive 
person  of  life,  liberty  or  property  without  due  process  of. law,  U.  S. 
CcfDst»  am.  H  §  1>  ante,  p.  15.] 

Rights  of  accused  persons. —  §14.  In  all  criminal  prosecu- 
tions, the  accused  has  a  right  to  a  speedy  and  public  trial,  by 
an  impartial  jury,  and  is  entitled  to  be  informed  of  the  nature 
anc  cause  of  the  accusation;  to  be  confronted  with  the  witnesses 
against  him;  and  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor. 

Justice  to  be  speedy ;  process. —  §  16.  Neither  justice  nor 
right  should  be  sold  to  any  person,  nor  denied,  nor  deferred; 
and  writs  and  process  ought  to  be  granted  freely  and  without 
deljiv.  to  all  persons  requiring  the  same,  on  payment  of  the  fees 
established  by  law. 

Fines. —  §16.  No  citizen  of  this  state  ought  to  be  fined  or 
amerced  without  reasonable  cause,  and  such  fine  or  amercement 
should  always  be  proportioned  to  the  nature  of  the  offence. 

Bail,  etc. —  §  17.  Excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed,  nor  cruel  nor  unusual  punishments  in- 
flicted. 
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Elections. — §  IS.  All  elections  ought  to  be  free;  and  no  person 
by  force  of  arms,  malice,  menacing,  or  otherwise,  should  pre- 
sume to  disturb  or  hinder  any  citizen  of  this  state  in  the  free 
exercise  of  the  right  of  suffrage. 
[Duress  and  intimidation  of  voters,  Pen.  Code,  §  41 1;  Elect.  L.,  §  113» 
.  ante,  p.  305.] 

Right  to  petition. —  §  19.  It  is  the  right  of  the  citizens  of  this 
state  to  petition  the  governor,  or  either  house  of  the  legislature; 
and  all  commitments  and  prosecutions  for  such  petitioning  are 
illegal. 

Liberty  of  speech,  etc. —  §  20.  Every  citizen  may  freely  speak, 
write,  and  publish  his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  right;  and  no  law  can  be  passed  to 
restrain  or  abridge  the  liberty  of  speech  or  of  the  press. 

[To  like  effect,  Ck>nst,  art  i;  §  8,  ante,  p.  34.] 

Prosecutions  for  libel,  proceeding's. —  §  31.  In  all  prosecu^ 
tlons  or  indictments  for  libels,  the  trutii  may  be  given  in 
evidence  to  the  jury;  and  if  it  shall  appear  to  the  jury  that  the 
matter  charged  as  libellous  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends,  the  party  is  to  be  ac- 
quitted; and  the  jury  have  the  right  to  determine  the  law  and 
the  fact. 

[To  like  eCfect.  CJonst,  art  1,  §  8,  ante,  p.  34.] 

[R.  S.,  part  I,  cha  5-7,  and  titles  1-2,  of  dh.  8  (1  R.  S.,  95-168),  repealed.] 

[R.  S.,  Part  I,  Chap.  VIII,  1  R.  S.  169.] 
TITLE  m. 

Of  the  Comptroller. 
/Article         L  Of  the  general  duties  and  powers  of  the  comptroller. 

n.  Of   proceedings    against    persons    accountable    for   pnbUc 

monies. 
m.  Of  the  settlement  of  accounts  for  lands  purchased  from,  or 
mortgaged  to  the  people  of  this  state. 

ARTICLE   PIBST. 
Of  the  General  Dxttibs  and  Powers  of  the  Cohptrollbr. 
Section    1.  His  general  duties. 

2.  To  require  persons  receiving  public  monies  to  aocovmt  to* 

him. 

3.  May  require  persons  jn^sentlng  accounts,  to  make  oatlk 
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Section    4.  He    shall   countersign  aaid.   enter   all   treaenur   checks  and 
receipts. 
6.  He  is  to  draw  In  tsLYor  of  treasurer,  for  dividends  on  all 
stock  owned  by  state. 

6.  To  procore  monthly  statements  from  the  banks  In  which  the 

treasurer  keeps  an  account. 

7.  To  keep  an  account  between  the  state  and  the  treajsurer. 

8.  To  examine  monthly  the  bank-books  kept  by  the  treasurer. 

9.  To  examine  bonds,   etc.,  on  which  money  may  be  due  the 

state. 

10.  To  send  annually  to  auctioneers  all  new  auction  laws^  and  to 

report  to  the  legislature  the  returns  made  by  them. 

11.  To  make  temporary  loans,  when  necessary,  at  an  interest  not 

exceeding  six  per  cent 

12.  Such  loans  to  be  paid  as  soon  as  sufScient  money  in  treasury. 

13.  Comptroller  to  vote  on  8tod»  owned  by  the  state. 

14.  May  publish  from  time  to  time  laws  relating  to  payment  of 

money  due  the  state,  or  relating  to  duties  to  be  performed 
by  public  officers. 

15.  When  monies  paid  at  treasury  through  mistake,  in  certain 

cases,  comptroller  to  draw  his  warrant  on  the  treasurer  in 
favor  of  the  person  who  paid  it 

16.  All  mortgages,  etc.,  given  to  seciu'e  money  to  the  state,  to  be 

deposited  in  comptroller's  office. 

17.  Comptroller  to   direct   in   what  banks  certdflcates   of   stodc 

owned  by  state  shalX  be  deposited. 

18.  Deputy  comptroller,  his  powers. 

General  duties.—  Section  1.  It  shall  be  the  duty  of  the  comp- 
troUep, 

1.  To  superintend  the  fiscal  concerns  of  the  state,  and  to 
manage  the  same  in  the  manner  required  by  law. 

2.  To  exhibit  to  the  legislature,  at  its  annual  meeting,  a  com- 
plete statement  of  the  funds  of  the  state,  of  its  revenues,  and  of 
the  public  expenditures  during  the  preceding  year,  with  a  de- 
tailed estimate  of  the  expenditures,  to  be  defrayed  from  the 
treasury  for  the  ensuing  year,  specif;^ing  therein  each  object  of 
expenditure,  and  distinguishing  between  such,  as  are  provided 
for  by  i>ermanent  or  temporary  [170]  appropriations,  and 
such,  as  require  to  be  provided  for  by  law:  and  shewing 
the  means,  from  which  such  expenditures  are  to  be  defrayed. 

3.  To  suggest  plans  for  the  improvement  and  management  of 
the  public  revenues. 
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4.  To  keep  and  state  all  accounts  between  this  state  and  the 
United  States,  and  all  other  accounts  in  which  the  state  is 
interested. 

5.  To  examine  and  settle  the  accounts  of  all  persons  indebted 
to  the  state,  and  to  certify  the  amount,  or  balance,  to  the 
treasurer. 

6.  To  direct  and  superintend  the  collection  of  all  monies  due 
to  the  state. 

7.  To  examine  and  liquidate  the  claims  of  all  persons  against 
the  elate,  in  cases  where  provision  for  the  payment  thereof  ^liall 
have  been  made  by  law;  and  where  no  such  provision,  or  an 
insufficient  provision  shall  have  been  made,  to  examine  the 
claim  and  report  the  facts,  with  his  opinion  thereon,  to  the 
legislature. 

8.  To  require  all  persons  who  shall  have  received  any  monies 
belonging  to  the  state,  and  shall  not  have  accounted  therefor, 
to  settle  their  accounts. 

9.  To  draw  warrants  on  the  treasurer  for  the  payment  of  all 
monies  directed  by  law  to  be  paid  out  of  the  treasury;  but  no 
warrant  shall  be  drawn,  unless  authorised  by  law,  and  every 
warrant  shall  refer  to  the  law  under  which  it  is  drawn. 

May  require  accounts. — §  2.  The  comptroller  shall,  from  time 
to  time,  require  all  persons  receiving  monies,  or  securities,  or 
having  the  disposition  or  manage;nent  of  any  property  of  the 
state,  of  which  an  account  is  kept  in  his  office,  to  render  state- 
ments thereof  to  him;  and  all  such  persons  shall  render  such 
statements,  at  such  time,  and  in  such  form  as  he  shall  require. 

May  require  oath. —  §  3.  The  comptroller  may  require  any 
person  presenting  to  him  an  account  for  settlement,  to  be 
sworn  before  him,  touching  the  said  account;  and  when  so 
sworn,  to  answer  orally,  as  to  any  facts  relating  to  the  justness 
of  the  said  account. 

Checks  and  receipts. —  §  4.  He  shall  countersign  and  enter 
all  checks  drawn  by  the  treasurer,  and  all  receipts  for  money 
paid  to  the  treasurer;  and  no  such  receipts  shall  be  evidence 
of  payment,  unless  so  countersigned. 

Dividends. —  §  6.  He  shall  draw,  in  favor  of  the  treasurer, 
on  the  presidents  and  directors  of  all  banks,  and  other  cor- 
porations, and  joint  stock  companies,  in  which  the  state  may 
own  stock,  for  the  dividends  on  such  stock,  as  the  same  may 
become  due. 
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Treasurer's  accounts. —  §  0.  He  shall  procure,  from  the  books 
of  the  banks  in  which  the  treasurer  shall  make  his  deposits, 
monthly  statements  of  the  monies  which  shall  be  received  and 
paid  out  of  the  same,  on  account  of  the  treasurer. 

[171.]  lb. —  §  7.  He  shall  keep  an  account  between  the 
Btatcj  and  the  treasurer,  and  .  therein  charge  the  treasurer 
with  the  balance  in  the  treasury  when  he  came  into  office, 
and  with  all  monies  received  by  him,  and  credit  him  with  all 
warrants  drawn  on  and  paid  by  him. 

lb. —  §  8.  On  the  first  Tuesday  of  every  month,  or  oftener,  if 
he  deems  it  necessary,  he  shall  carefully  examine  the  accounts 
of  the  debts  and  credits  in  the  bank  books  kept  by  the  treas- 
urer, and  if  he  discovers  any  irregularity  or  deficiency  therein, 
he  shall,  unless  the  same  be  rectified  or  explained  to  his  satis- 
faction, forthwith  report  the  same,  in  writing  to  the  governor. 

[llreasiirer  to  exhibit  his  bank-book  to  comptroller,  title  4,  §  13,  postr 

State  securities. —  §  9.  He  shall,  from  time  to  time,  examine 
the  bonds,  mortgages,  and  other  securities  on  which  money  may 
be  due,  to  the  people  of  this  state,  and  shall  make  enquiries 
relative  to  the  sufficiency  of  the  security  for  the  payment  of 
such  monies;  and  in  addition  to  the  payment  of  interest,  he 
shall  require  the  payment  of  such  part  of  the  principal,  as 
he  may  deem  necessary  for  the  security  and  interest  of  the  state. 

Auctioneers. —  §  10.  He  shall  transmit,  annually,  by  mail,  or 
otherwise  to  each  auctioneer,  in  this  state,  who  shall  have 
notified  him  of  his  acceptance  of  the  said  office,  a  copy  of  such 
laws  as  may,  from  time  to  time,  be  passed  relative  to  sales 
by  auction;  and  he  shall  also  make  an  annual  report  to  the 
legislature,  of  the  returns  made  by  auctioneers. 

Temporary  loans. —  §  11.  It  shall  be  lawful  for  the  comp- 
troller, in  the  name  and  in  behalf  of  the  people  of  this  state, 
from  time  to  time,  as  the  legal  demands  on  the  treasury  may 
render  it  necessary,  to  make  such  temporary  loans,  at  a  rate 
of  interest  not  exceeding  six  per  cent,  per  annum,  from  cor- 
porations or  individuals  within  this  state,  as  may  be  necessary 
to  discharge  such  demands;  and  he  shall  draw  his  warrant 
for  the  monies  so  borrowed,  in  favor  of  the  treasurer,  and 
charge  him  with  the  amount  thereof. 

[State  may  borrow  to  meet  casual  deficits,  etc.,  Const,  art.  7,  §  2,  ante, 
p.  70.  Comptroller  may  issue  bonds  in  anticipation  of  state  tax,  L.  1880, 
ch.  100.] 
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lb. —  §  12.  Such  temporary  loans  shall  be  paid,  as  soon  as 
there  shall  be  sufficient  money  for  that  purpose  in  the  treas- 
ury; and  the  comptroller  shall  report  to  the  legislature,  his 
proceedings  in  relation  to  every  such  loan  made  by  him. 

To  vote  for  state. —  §  13.  The  comptroller  shall  have  power 
to  ^ote,  eitho;'  ia  person,  or  by  proxy,  in  behalf  of  the  s^.ate, 
at  all  elections  of  directors  of  banks,  or  other  corporations,  or 
joint  stock  companies,  at  which  this  state  is  entitled  to  vote. 

May  publish  laws. —  §  14.  He  may,  from  time  to  time,  cause 
to  be  published  at  the  expense  of  this  state,  in  one  or  more  of 
the  newspapers  printed  therein  [172],  such  laws  of  this 
state,  or  extracts  therefrom,  relating  to  the  payment  of  monies 
due  to  this  state,  or  the  duties  to  be  i)erformed  by  the  public 
officers  thereof,  as  he  may  deem  necessary. 

Payments  through  mistake. — §  16.  Whenever  the  comptroller 
shall  be  satisfied  that  monies  have  been  paid  into  the  treasury 
through  mistake,  he  may  draw  his  warrant  therefor  on  the 
treasurer,  in  favor  of  the  person  who  may  have  made  such  pay- 
ment; but  this  provision  shall  not  extend  to  payments  on  ac- 
count of  taxes,  nor  to  payments  on  bonds  and  mortgages. 

[Repaymenfl  of  overpayment  of  tax,  L.  1843,  ch.  179.] 

State  securities. —  §  16.  All  leases,  mortgages,  bonds,  and 
other  securities  for  money  given  to  the  people  of  this  state, 
unless  otherwise  specially  directed,  shall  be  deposited  and  kept 
in  the  office  of  the  comptroller. 

lb. —  §  17.  The  certificates  for  stock  of  any  kind,  owned  by 
the  people  of  this  state,  shall  be  deposited,  for  safe  keeping, 
in  such  banke  as  the  comptroller  may  select. 

Deputy  comptroller. —  §18.  There  shall  be  a  deputy-comp- 
troller, who  may  perform  any  of  the  duties  of  the  comptroller, 
except  the  drawing  of  warrants  on  the  treasury,  the  auditing 
of  public  accounts,  and  the  duties  of  the  comptroller  as  com- 
missioner of  the  land-office,  commissioner  of  the  canal  fund, 
and  state  canvasser. 

[Comptroller  may  appoint  deputy,  Exec.  L.,  §  81,  ante,  p.  372;  and 
second  deputy,  L.  1895,  ch.  13.] 
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.    ARTICLE  SECOND, 
Of   PBOoxBDnfras    Against  Pkbsoks    AooouNrASLB  fob  Publio 

MoHIBS. 

Section  19.  Comptroller  may  issue  a  notification  to  any  peraoD  receiving 
and  not  accounting  for  public  monies. 

20.  The  requirements  of  such  notification. 

21.  To  be  served  by  sherifT  of  county  in  which  person   to  whom 

it  is  directed,  resides. 

22.  Return  of  it  to  comptroller's  office,  verified  by  the  sheriff,  evi- 

dence of  the  proceedings. 

23.  If  party  fails  to  account  within  the  time  mentioned  in  notifi- 

cation, copy  of  account  to  be  given  to  attorney-general  for 
prosecution. 

24.  Such  copy  of  account   certified  by  comptroller,  sufficient  evi- 

dence to  support  action  for  balance  therein  stated. 

25.  Defendant   to   pay    costs,   unless  sued   in   a  representative 

character. 

26.  When  accounts  are  rendered,  comptroller  to  examine,  and'  if 

regular,  to  settle  them. 

27.  When  settled,  comptroller  to  send  copy  to  party. 

28.  Certified  copy  of  account,  suffldient  evidence  to  support  action 

for  balance  therein  stated. 

29.  If,  upon  the  trial,  the  defendant  shall  give  any  other  evidence 

than  was  adduced  to  the  comptroller,  he  shalL  i>ay  costs. 

80.  Where  a  number  of  persons  receive  monies,  comptroller  may 

settle   their   acoounts  separately. 

81.  If  any  oniF>k  of  them  be  sued»  he  can  not  plead  in  abatem^it 

his  connection  with  others. 

82.  Nothing  in  this  article  to  impair  any  other  remedy  that  might 

be  used  Independent  of  it 

Notification. —  §  :^9.  Whenever  the  comptroller  shall  deem  it 
e^q>edient^  he  shall  issue  a  notification,  in  the  name  of  the  people 
of  this  state,  to  any  person  who  shall  have  received  monies  be- 
longing to  the  state,  for  [173]  which  he  shall  not  have 
accounted.  In  case  of  the  death  of  such  person,  the  notification 
shall  be  directed  to  his  legal  i-epresentatiyes. 

lb.—  §  20.  Such  notification  shall  require,  that  within  a  limited 
period,  not  less  than  sixty  nor  more  than  ninety  days  from  the 
date  thereof,  all  the  accounts  and  vouchers  for  the  expenditure 
of  such  monies,  shall  be  rendered  to  the  comptroller. 
208 
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How  served.— §21.  Such  notification  shall  be  served  by  the 
sheriff  of  the  county  where  the  person,  to  whom  the  same  shall 
be  directed,  shall  reside,  by  delivering  a  copy  thereof  to  him,  or 
by  leaving  such  copy  at  his  usual  place  of  abode,  at  least  forty 
days  before  the  time  limited  in  the  notification  for  rendering 
such  accounts  and  vouchers. 

Evidence  of  service. —  §22.  The  return  of  such  notification  to 
the  comptroller's  oflQce,  with  the  certificate  of  the  sheriff  in- 
doi'sed  thereon,  that  the  service  has  been  made  by  delivering  a 
copy  of  the  notification  to  such  person,  or  by  leaving  such  copy 
at  his  usual  place  of  abode,  shall  be  conclusive  evidence  of  the 
proceedings. 

Proceedings  if  no  account  rendered. —  §  23.  In  case  the  party 
shall  fail  to  render  such  accounts  and  vouchers,  within  the  time 
limited  in  such  notification,  the  comptroller  shall  state  an 
account  against  him,  charging  interest  at  the  fate  of  seven  per 
cent,  per  annum,  from  the  time  the  notification  was  served,  and 
shall  deliver  a  copy  of  such  account  to  the  attorney-general  for 
prosecution. 

Proceedings  if  no  account  rendered. —  §24.  Such  copy,  certi- 
fied by  the  comptroller,  shall  be  suflQcient  evidence  to  support 
an  action  for  the  balance  therein  stated,  subject  to  the  right  of 
the  defendant  to  plead  and  give,  in  evidence,  all  such  matters  as 
shall  be  legal  and  proper  for  his  defence  or  discharge. 

lb. — §  25.  The  party  so  sued,  shall  be  subject  to  the  costs  and 
charges  of  suit,  whether  the  ultimate  decision  be  against  him, 
or  in  his  favor,  unless  sued  as  the  representative  of  the  original 
party. 

Proceedings  if  account  be  rendered.— §  26.  Whenever  accounts 
and  vouchers  are  rendered  within  the  time  limited  in  a  notifica- 
tion, or  without  any  notification  being  issued,  the  comptroller 
shall  proceed  immediately  to  examine  the  same,  and  if  such 
accounts  and  vouchers  are  regular  and  suflScient,  shall  liquidate 
and  settle  them ;  but  if  any  of  the  necessary  vouchers  are  want- 
ing, or  are,  in  his  opinion,  insuflScient,  he  shall  give  notice  to  the 
party,  and  require  him  to  supply  such  defect,  within  the  period 
of  not  less  than  sixty,  nor  more  than  ninety  days;  and  at  the 
expiration  of  the  time  limited,  the  comptroller  shall  liquidate 
and  settle  such  accounts,  upon  the  vouchers  and  oroofs  which 
shall  have  been  delivered  to  him. 

[174.]  Proceedings  when  account  is  settled.—  §  27.  When 
the  comptroller  shall  have  settled  any  such  account,  he  shall 
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transmit  a  copy  of  the  account,  as  settled  by  him,  to  the  party; 
and  if  any  balance  is  certified  to  be  due  to  the  state,  and  the 
same  shall  not  be  paid  to  the  treasurer  within  ninety  days  there- 
after, the  comptroller  shall  deliver  a  copy  of  such  account  to 
the  attorney  general,  for  prosecution. 

lb. —  §  28.  Such  copy,  certified  by  the  comptroller,  shall  be 
sufticient  evidence  to  support  an  action  for  the  balance  therein 
stated,  subject  to  the  right  of  the  defendant,  to  plead  and  give 
in  evidence  all  such  matters  as  shall  be  legal  and  proper  for  his 
defence  or  discharge. 

lb. —  §  29.  If  any  such  defendant  shall,  upon  the  trial  in  any 
such  action,  give  any  evidence  other  than  such  as  was  produced 
to  the  comptroller,  such  defendant  shall  be  subject  to  the  costs 
and  charges  of  such  suit,  whether  the  ultimate  decision  shall  be 
against  him,  or  in  his  favor. 

Joint  accounts. —  §  80.  Where  any  number  of  persons  shall 
ha^e  received  any  monies  for  which  they  are  accountable  to  the 
state,  the  comptroller  may,  in  his  discretion,  settle  the  accounts 
of  any  one  or  more  of  them,  separately. 

lb. —  §  31.  In  such  case,  no  person  shall  be  allowed  to  plead 
in  abatement,  to  any  suit  to  be  brought  for  any  balance  which 
shall  be  certified  to  be  due  from  him  or  them,  or  to  give  in 
evidence  upon  the  trial  thereof,  that  any  other  person  was 
concerned  with  him  or  them,  in  the  receipt  or  expenditure  of 
the  said  monies. 

Proviso. — §32.  Nothing  in  this  article  contained  shall  be 
construed  to  impair  any  legal  remedy  which  might  be  used, 
if  this  article  was  not  in  force,  for  the  recovery  of  any  debt 
due  or  to  become  due  to  the  people  of  this  state. 

ARTICLE  THIRD. 
Of  thb  Settlbmbnt  of  Aooountb  fob  Laitds  Pubohasbd  Fbok,  ob 

MOBTOAGBD  TO,  THB  PbOPLB  OF  THIS  StATE. 

Section  33.  Comptroller  to  open  accounts  against  persons  for  a  subdivi- 
sion of  lot  purchased  from  or  mortgaged  to  the  state. 

34.  To  apply  prior  payments  to  the  credit  of  the  part  to  which 

they  were  intended  to  be  applied. 

35.  Where  separate  receipts  were  given  by  treasurer   for  pay- 

ments made  on  such  part,  such  receipts  tio  be  delivered  to 
comptroller. 

36.  When  a  mortgage  given  to  the  state  is  paid,  treasurer's  receipt 

to  be  a  sufficient  discharge. 
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Section  37.  When  part  of  a  lot  mortgaged  to  state  is  paid  off,  comptroller 
shall  discharge  the  same. 

38.  If  it  be  part  of  lot  purchased  from  the  state  but  not  conveyed, 

comptroller  to  certify  tliat  it  has  been  paid  off. 

39.  Although  no  separate  account  is  opened,  comptroller  to  exe- 

cute discharge  when  principal  and  interest  on  subdiTisiim 
is    paid.    [175.] 

40.  Persons  claiming  benefit  of  thirty-third  and  thhrty-nlnth  sec- 

tions, to  produce  map  and  survey. 

41.  Comptroller  may  assign  mortgages  given  to  state. 

Separate  accounts. —  §  83.  It  shall  be  the  duty  of  the  comp- 
troller, on  application  to  him  for  that  purpose,  to  open  accounts 
in  his  office  against  any  person,  for  any  part  or  subdivision 
of  any  lot  of  land  purchased  from,  or  mortgaged  to  the  state, 
for  the  proportionate  part  of  the  monies  due  to  the  state  on 
any  such  part  or  subdivision,  and  thereafter  to  give  credit  for 
the  payments  on  the  sevwal  parts  or  subdivisions,  as  the  per- 
sons making  such  payments  may  require. 

Prior  pajrtnents. —  §  84.  The  comptroller  may  pass  any  prior 
payments,  to  the  credit  of  any  part  or  subdivision,  which:  shall 
appear  by  satisfactory  proof,  to  have  been  originally  intended 
to  be  paid  on  such  part  or  subdivision,  or  by,  or  for  the  use 
of,  the  person  claiming  the  credit,  v^rhether  so  expressed  in  the 
receipts  or  not;  but  no  part  of  any  such  payments  shall  go 
to  the  reduction  of  the  principal  due  on  any  such  part  or  sub- 
division, unless  the  payments  shall  exceed  the  interest,  calcu- 
lated on  the  principal  due,  on  such  part  or  subdivision,  to  the 
day  when  such  part  or  subdivision  is  to  be  paid  off,  or  a  new 
account  to  be  opened  therefor. 

Receipts. — §  35.  Where  it  appears  that  separate  receipts  were 
given  by  the  treasurer,  for  any  payments  which  may  be  claimed 
to  be  credited  to  the  account  of  any  such  part  or  subdivision, 
the  receipts  shall  be  delivered  up  to  the  comptroller,  to  be  filed 
in  his  office. 

Discharge  of  mortgages. —  §  86.  WTienever  any  mortgage 
given  to  the  people  of  this  state  shall  be  paid,  the  treasurer's 
receipt,  countersigned  by  the  comptroller,  setting  forth  that  the 
whole  sum  due  on  any  such  mortgage  has  been  paid,  shall  be 
a  sufficient  discharge  of  such  mortgage;  and  the  secretary  of 
state  or  county  clerk,  in  whose  office  any  such  mortgage  shall 
have  been  registered,  shall  enter  a  minute  of  such  payment 
on  the  margin  of  the  registry  of  such  mortgage. 
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Discharge  of  part  of  mortgage. —  §  87.  When  any  part  or 
subdivision,  for  which  a  separate  account  has  been  opened,  shall 
have  been  fully  paid,  the  comptroller  shall,  if  the  same  be  a 
part  or  subdivision  of  a  lot  mortgaged  to  the  people  of  this 
state,  discharge  the  same  from  such  mortgage;  and  his  cer- 
tificate shall  be  sufl8cient  to  authorize  the  secretary  of  state 
or  county  clerk  to  enter  a  minute  of  such  payment  on  the 
margin  of  the  registry  of  such  mortgage.     ' 

lb. —  §  88.  If  the  part  or  subdivision  so  paid  off,  be  a  part  or 
subdivision  of  a  lot  purchased  from,  but  not  granted  by  the 
state,  then  the  comptroller  shall  certify  that  such  part  or  sub- 
division has  been  so  paid  off. 

Discharge  of  part  without  separate  account.  [176.] 
—  §  89.  The  comptroller  may  also  execute  the  like  discharge  or 
certificate,  whenever  the  owner  of  any  such  part  or  subdivision, 
shall  have  paid  into  the  treasury,  the  full  proportion  of  principal 
and  interest  due  thereon,  though  no  separate  account  shall  have 
been  opened  therefor.    ^ 

Duties  of  applicants. —  §  40.  Every  person  claiming  the  bene- 
fit of  the  thirty-third  and  thirty-ninth  sections  of  this  title, 
shall  produce  a  map  and  return  of  survey  of  the  whole  lot, 
showing  particularly  the  part  or  subdivision  owned  by  him, 
and  shall  also  produce  satisfactory  proof,  that  the  residue  of 
the  lot  is  sufScient  secnrity  for  the  sum  remaining  due  thereon. 

Assignment  of  mortgages. —  §  41.  The  comptroller  may,  in  his 
disoretiony  on  the  request  in  writing  of  the  owner  or  owners 
of  any  land  mortgaged  to  the  people  of  this  state,  who  shall 
jthen  be  pi  the  actnal  possession  of  such  land,  assign  such 
mortgage,  together  with  the  bond  or  other  collateral  instru- 
ment accompanying  the  same,  to  such  person  as  shall  be  named 
by  such  owner  or  owners;  on  payment  by  such  assignee,  into 
the  treasury,  of  the  amount  of  principal  and  interest  due  on 
moh  mortgage. 

[R,  8.,  Pabt  I,  Oh.  8, 1  B.  a,  17«.] 
TITLB  TV. 

Of  the  Treasurer. 
Sectioii    1.  Treasurer  to  receive  monies  paid  into  treftsory. 
2.  To  give  bond  in  sum  of  After  thousand  doDars. 
8.  Effect  of  bond. 

4.  When  bond  of  former  treasurer  to  be  given  up. 
6.  No  m<niles  to  be  pald*t^  hinit  except  on  warrant  of  comp> 
IroUer. 
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Section    6.  dDreasurer  to  report  aimiLally  to  legislature. 

7.  Monies  received  by  treasurer,  where  to  be  deposited. 

8.  Monies  deposited  in  Manhattan  Bank  in  NeTf  York,  subject 

to  be  drawn  for. 

9.  Disposition  to  be  made  of  those  monies. 

10.  Treasurer  to  keep  a  bank  book  with  such  ban]g». 

11.  Said  banks  to  transmit  monthly  accounts  to  treasurer. 

12.  Monies  to  be  drawn  by  checks  of  treasurer,  countersigned  by 

comptroller. 

13.  Treasurer  to  exhibit  his  bankbook  to  comptroller  monthly. 
[14-18.  B^;>eeled.] 

Duty.— Section  1.  The  treasurer  shall  receive  all  monies  which 
shall,  from  time  to  time,  be  paid  into  the  treasury  of  this  state. 

[S8  2-4  superseded  by  Exec.  L.,  §  41,  ante,  p.  373,  and  Pub.  Off.  L.,  S  11, 
ante,  p.  329.] 

Payments  [177.]  —  §  5.  The  treasurer  shall  pay  all  warrants 
drawn  by  the  comptroller  on  the  treasury;  and  no  monies  shall 
be  paid  out  of  the  treasury,  except  on  the  warrant  of  the 
comptroller. 

Annual  report. —  §  6.  The  treasurer  shall  exhibit  to  the  legis- 
lature, at  its  annual  meeting,  an  exact  statement  of  the  balance 
in  the  treasury  to  the  credit  of  the  people  of  this  state;  with  a 
summary  of  the  receipts  and  payments  of  the  treasury  during 
the  preceding  year. 

Deposits. — §  7.  The  treasurer  shall  deposit  all  monies  that 
shall  come  to  his  hands  on  account  of  this  state,  except  such  as 
belong  to  the  canal  fund,  within  three  days  after  receiving  the 
same,  in  such  bank  or  banks  in  the  city  of  Albany,  as  in  the 
opinion  of  the  comptroller  and  treasurer,  shall  be  secure,  and 
pay  the  highest  rate  of  interest  to  the  state  for  such  deposit. 

lb. —  §  8.  All  monies  directed  by  law  to  be  deposited  in  the 
Manhattan  bank,  in  the  city  of  New  York,  to  the  credit  of  the 
treasurer,  shall  remain  in  said  bank,  subject  to  be  drawn  for  as 
the  same  may  be  required. 

lb. —  §  9.  The  comptroller  may  transfer  the  deposits  in  the 
Manhattan  bank  from  time  to  time  to  the  bank  or  banks  in  the 
city  of  Albany,  in  which  the  monies  belonging  to  this  state  shall 
be  deposited,  pursuant  to  the  foregoing  seventh  section  of  this 
title,  so  often  as  it  will  be  for  the  interest  of  the  state  to  trans- 
fer such  deposits;  but  the  comptroller  may  continue  suoh  de- 
posits in  the  Manhattan  bank,  if  the  said  bank  shall  pay  a 
rate  of  interest  to  the  state  for  such  deposits,  equal  [178]  to 
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that  paid  by  the  bank  or  banks  in  Albany,  in  which  the  state 
deposits  shall  be  made. 

Bank  accounts. —  §  10.  The  monies  so  deposited  shall  be 
placed  to  the  account  of  the  treasurer;  and  he  shall  keep  a  bank 
book,  in  which  shall  be  entered  his  account  of  deposits  in,  and 
monies  drawn  from,  the  banks  in  which  such  deposits  shall  be 
made. 

Monthly  statements. — §11.  The  said  banks  shall  respectively 
transmit  to  the  comptroller,  monthly  statements  of  the  monies 
which  shall  be  received  and  paid  by  them  on  account  of  the 
treasury. 

Checks. —  §12.  The  treasurer  shall  not  draw  any  monies 
from  such  banks,  unless  by  checks  subscribed  by  him  as  treas- 
urer, and  countersigned  by  the  comptroller;  and  no  monies  shall 
be  paid  by  either  of  the  said  banks,  on  account  of  the  treasury, 
except  upon  such  checks. 

Bank  book  to  be  exhibited. — §  18.  The  treasurer  shall  ex- 
hibit his  bank  book  to  the  comptroller  for  his  inspection,  on  the 
first  Tuesday  in  every  month,  and  oftener,  if  required. 

IRemaiDder  of  title  4,  aU  of  titlee  5-8,  and  title  1.  of  dh.  9,  (1  R.  S. 
178-93),  repealed.] 

[R.  S.,  Pabt  I,  CH.  9, 1  R.  S.  198.] 
TITLE   H. 
Of  the  Canal  Fundy  and  the  Administration  thereof. 
Section    1.  Designation  and  description  of  the  canal  fund. 

2  and  3.  Certain,  parts  of  the  fond  inviolably  appropriated,  eta, 
not  to^be  diverted  until  payment  of  money  borrowed  to 
complete  certain  canals. 

4.  Fund,   by  whom   superintended. 

5.  Duties  of  commissioners  of  canal  fund. 

6.  Advances  for  repairs. 

7  and  S.  Surplus  revenues  of  the  fund,  how  to  be  invested. 

9.  Commissioners,   when  authorised  to  boirrow  money,  to  give 

notice. 
[10-12,  rep.  by  L.  1894,  ch.  338.] 
13.  Charges  on  Hie  canal  fund  enumerated. 

Canal  fund.  —  Section  1.  The  canal  fund  shall  continue  to 
consist  of  the  following  property: 

'     1.  Lands  granted  for  the  construction  of  the  canals,  by  the 
state,  by  companies,  or  by  individuals,  and  remaining  unsold. 
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2.  Debts  due  for  such  portions  of  said  lands,  as  have  hereto- 
fore been   sold. 

3.  The  tolls  and  commutation  monies,  imposed  on  and  col- 
lected from  such  navigable  communications  belonging  to  the 
state,  as  now  are  or  hereafter  shall  be  made  and  completed 

4.  Duties  on  the  manufacture  of  all  salt,  as  established  bj  tb<* 
act  of  the  fifteenth  of  April,  one  thousand  eight  hundred  and 
seventeen. 

5.  Proceeds  of  all  duties  on  goods  sold  at  auction,  excepting 
therefrom  the  annual  sum  of  thirty-three  thousand  five  hundred 
dollars,  otherwise  appropriated   by  the  said  act 

6.  All  monies  received  for  the  sale  or  use  of  the  surplus  waters 
of  any  canal  belonging  to  this  state;  and, 

7.  All  monies  recovered  in  suits  for  penalties  or  damages, 
instituted  under  the  canal  laws. 

[AU  funds  from  lease,  etc.,  of  any  canal  shall  be  applied  to  Improre- 
ment.  etc.,  of  remadniag  oaoaJs,  Ck)!nst,  art  7,  S  8,  ante,  p.  72.  Pro- 
ceeds of  sales  of  abandoned  canal  lands  to  be  credited  to  the  fond  for 
construction,  improvement  and  repair  of  canals.  Pub.  Lands  L.,  §  50, 
ante,  p.  403.  Duty  on  salt  to  be  paid  to  the  treasarer,  Salt  Sp.  L.,  f  4, 
ante,  p.  468.] 

[$§  2-3,  obsolete,  see  Const,  art  7,  §  9,  ante,  p.  73.] 

Superintendents  of  the  fund.  [194.]  —  §  4.  The  canal 
fund  shall  continue  to  be  superintended  and  managed  by  the 
commissioners  of  the  canal  fund,  a  majority  of  whom,  including 
the  comptroller,  shall  be  a  quorum  for  the  transaction  of  busi- 
ness; but  the  care  and  disposition  of  all  lands  belonging  to  the 
canal  fund,  shall  be  vested  in  the  commissioners  of  the  land- 
office. 

[Officers  composing  the  commissioners*  of  the  canal  fund,  and  the 
canal  board,  Ck>nst,  arti  5,  S  5,  ante,  p.  60.  General  powers  of  the  canal 
board.  Canal  L.,  S  10,  ante,  p.  418.] 

Their  duties. —  §  5.  It  shall  be  the  duty  of  the  commissioners 
of  the  canal  fund,  to  manage,  to  the  best  advantage,  all  things 
belonging  to  that  fund;  to  recommend  from  time  to  time  to 
the  legislature,  the  adoption  of  such  measures  as  may  be  thought 
proper  by  them  for  the  improvement  of  the  fund;  and  to  repcwrt 
to  the  legislature,  at  the  opening  of  every  session  thereof,  the 
state  of  the  fund. 

Advance  for  repairs. — §  6.  The  commissioners  shall  advance 
to  each  of  the  superintendents  of  canal  repairs,  such  sums  as 
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in  their  opinion  shall  be  required  in  the  execation  of  tlieir 
dnties,  not  exceeding  at  any  one  time,  five  thousand  dollars. 

[No  advance  to  be  made  except  after  detaUed  statement,  etc..  Canal  L.» 
I  27,  ante,  p.  427.1 
[S§  7-8,  iorobahlj  obsoleto.] 

Notice  for  loans.—  §  9.  Whenever  the  commissioners  of  the 
canal  fund  shall  be  authorised  to  borrow  money  upon  the 
credit  of  the  state,  they  shall  [195],  previous  to  any  loan  to 
be  made  by  them,  give  notice  that  sealed  proposals  will  be 
received  to  a  given  day,  and  until  a  certain  hour  of  such  day, 
to  be  named  in  the  notice;  which  notice  shall  be  publi^ed  in 
two  newspapers,  in  each  of  the  cities  of  New  York  and  Albany, 
and  continued  for  two  weeks  daily  in  the  New  York  papers,  and 
at  least  twice  a  week  in  the  Albany  papers.  And  the  proposals 
received  by  them  shall  not  be  opened,  until  the  hour  specified 
in  such  notice. 

[L.  1848^  ch.  215,  as  am.  by  L.  1849,  ch.  230,  §  1,  reads  as  foUows; 

'*  Provision  In  case  of  unavailable  funds.—  Section  1.  If  any  of  the 
stocks  or  unavailable  funds  that  have  been  appropriated  towards  the 
completion  or  improvement  of  any  of  the  canals,  shall  be  unavailable 
to  meet  the  contracts  now  made,  or  that  may  hereafter  be  made  upon 
the  faitih  of  such  appropriations.  It  shall  be  lawful  for  the  commissioners 
of  the  canal  fund  to  borrow?  upon  the  credit  of  suoh  stocks  and  unavail- 
able funds,  at  a  rate  of  interest  not  exceeding  seven  per  centum  per 
annimi,  an  amount  not  exceeding  the  nominal  amoimt  thereof,  to  be 
repaid  from  the  avails  of  such  stocks  or  unavailable  funds,  and  pledging 
the  fait^  of  the  state  to  make  good  any  deficiency  remaining  thereon;  and 
the  comptroller  is  hereby  authorized  to  issue  stock  therefor.  In  the  same 
manner  as  is  provided  by  law  for  the  issue  of  stock  in  other  cases.'* 

Authority  to  contract  debts  limited.  Const,  art  7,  §  4,  ante,  p.  71.] 

[fl  10-12,  rep.  by  Canal  L^  ante,  p.  465.] 

Charges  on  the  canal  fund. —  §  13.  All  monies  expended  in 
the  construction,  reparation  or  improvement  of  the  canals  now 
authorised  by  law,  or  allowed  or  expended  by  the  (Com- 
missioners of  the  canal  fund  under  this  title;  or  ex- 
pended by  the  commissioners  of  the  canal  fnsd,  the 
canal  commissioners,  or  other  oiBc^*s  or  agents  ^n|doyed 
on  such  canals,  pursuant  to  any  law  of  this  state; 
together  with  the  comx>ensation  to  such  officers  respectively, 
(induding  the  salaries  <Kf  the  canal  commissioners)  shall 
be  charged  to  the  canal  fsnd;  anrd  the  eomptn^er  shall  also 
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charge  to  the  canal  fund,  from  time  to  time,  bo  much  for  the 
services  of  the  clerks  in  his  office,  devoted  to  the  accounts  and 
revenues  of  the  canals,  as  in  his  opinion  shall  be  just  and  proper. 

[196]  TITLE  m. 

Of  the  Literature  Fund. 

Section  1.  Designation  <^  the  fund. 

2.  Capital  of  literature  fund,  how  to  be  invested. 

Literature  fund. —  Section  1.  That  portion  of  the  funds  of 
this  state,  heretofore  known  and  distinguished  as  the  "  Litera- 
ture Fund,"  shall  continue  to  be  known  and  distinguished  by 
that  name. 

Principal,  how  invested. — §  2.  Whenever  any  money  belong- 
ing to  the  capital  of  the  literature  fund,  shall  be  paid  into  the 
treasury,  the  comptroller  shall  invest  the  same  in  such  of  the 
public  stocks,  or  subscribe  the  same  to  such  of  the  public  loans 
of  this  state,  as  the  regents  of  the  university  shall  deem  most 
advantageous. 

[Capital  of  fund  to  be  preserved  inviolate,  and  income  to  be  applied  to 
support  of  academies,  Const,  art  9,  §  3,  ante,  p.  79;  Univ.  L.,  f  26. 
Regents  were  directed  by  L.  1832,  eh.  8,  §  1,  to  transfer  all  property 
belonging  to  this  fund  to  the  comptroUer.] 

TITLB  rV. 

Of  the  Common  School  Fund. 

Section  1.  Designation  and  description  of  the  fund. 

2.  Monies   to   be   annuaUy   distributed   as    the  revenue  of   the 

common  school  fund. 

3.  When,  how,  and  to  whom  such  monies  payable. 

4.  Capital  of  the  school  fund,  how  to  be  invested. 

6.  Duty  of  public  agents  to  receive  such  investments,  and  upon 
what  terms. 
^       6.  Care  of  lands  belonging  to  school  fund,  vested  in  commisdon- 
ers  of  land-oflQce. 

Common  school  fund. —  Section  1.  The  proceeds  of  all  lands 
which  belonged  to  the  state  on  the  first  day  of  January  in  the 
year  one  thousand  eight  hundred  and  twenty-three  (except  such 
parts  thereof  as  may  have  been  or  may  be  reserved  or  appro- 
priated to  public  use  or  ceded  to  the  United  States),  together 
with  the  fund  denominated  the  common  school  fund,  are  to 
be  and  remain  a  perpetual  fund,  the  interest  of  which  is  to  be 
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inviolably  appropriated  and  applied  to  the  support  of  common 
schools  throughout  this  state. 

[Twenty-five  thousand  dollars  of  tlie  revenue  of  United  States  depoett 
fund  to  be  annually  added  to  common  school  fund;  capital  of  fund  to  be 
preserved  inviolate,  and  income  to  be  applied  to  support  of  common 
schools,  Const,  art  9,  §  3,  ante,  p.  79^ 

L.  1S45,  ch.  184,  §  1,  reads  as  follows: 

"  §  1.  The  sum  of  eigihty-foar  thousand  three  hundred  and  flfty-eii^t 
dollars  and  fifteen  cents,  which  has  been  appropriatied  to  the  state  under 
the  provisions  of  the  act  of  congress,  entitled  "An  act  to  appropriate  the 
proceeds  of  the  sales  of  the  public  lands  and  to  grant  pre-emption  rightB," 
passed  September  4th,  1841,  which  is  now  deposited  In  the  Commercial 
Bank  of  Albany,  and  the  interest  thereof,  is  hereby  appropriated  to  the 
use  and  benefiU  of  the  common  school  fund;  but  said  moneys  appropri- 
ated by  virtue  of  this  act  are  hereby  received  only  in  deposit,  and  liable 
to  be  refunded  to  the  treasury  of  the  United  States,  whenever  congress 
shall  direct  by  law.'* 

L.  1882,  ch.  108,  §  1,  reads  as  follows: 

"  Five  htmdred  thousand  dollars  appropriated  to  increase  fund.— Section 
1.  The  sum  of  five  hundred  thousand  dollars  is  hereby  appropriated  from 
the  smi)lus  revenue  of  the  general  fund  in  the  treasury  on  the  thirtieth 
September,  eighteen  hundred  and  eighty-one,  for  the  pmrpose  of  increas- 
ing tihe  capital  of  the  common  school  fund,  and  the  comptroller  is  hereby 
authorized  to  invest  the  sum  hereby  appropriated  in  securities  now  sanc- 
tioned by  law."] 

[§$  2-3,  superseded  by  Consol.  School  L.,  t  2,  §$  4-12.] 

Capital,  how  invested. — §  4.  Whenever  there  shall  be  in  the 
treasury  any  money  belonging  to  the  capital  of  the  school 
fund,  it  shall  be  the  duty  of  the  comptroller  [197]  to  invest 
the  same  in  such  of  the  public  stocks  of  this  state,  of  the 
United  States,  or  of  the  cities  of  New  York  and  Albany,  as 
the  comptroller  and  the  superintendent  of  common  schools  shall 
deem  most  advantageous  to  the  school  fund;  or  if  they  shall 
deem  it  more  for  the  interest  of  such  fund,  the  comptroller  may 
invest  such  money  in  the  next  loan  thereafter  to  be  made  by 
the  commissioners  of  the  canal  fund,  or  by  any  other  public 
agent,  who  may  be  authorized  to  borrow  monies  and  issue 
certificates  of  stock,  upon  the  credit  of  the  state. 

lb. —  §  5.  It  shall  be  the  duty  of  such  commissioners  or  public 
agent,  to  receive  all  investments  of  any  portion  of  the  capital 
of  the  school  fund,  at  the  same  rate  and  on  the  most  favorable 
terms  to  the  school  fund,  upon  which  money  shall  be  borrowed 
and  stock  issued  at  the  time  of  such  investment;  and  certificates 
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of  stock  i^all  be  taken  to^  such  inTesflne&ti  in  the  tiame  of 
the  comptroller,  in  trust  for  the  school  fund,  which  ttust  shall 
be  specially  expressed  in  every  certificate. 

[Flirthei'  DfoYlsiouft  as  to  Investmetit  of  saoh  ttrnds,  L.  1^40,  di.  12d4;  tu 
18l0y  ch.  382.] 
[S  6  superseded  by  Pub.  Lands  L.,  S§  3,  dO,  abte,  pp.  d92,  398.1 

0/  ^fc€  Ptiblic  Lands,  and  the  supermtendence-  -and  dispositien 

thereof. 

[All  of  this  title,  except  §§  15,  54  and  76,  is  r^>ealed  by  Pub^  Land»  L., 
ante,  p.  415.] 

Penalty  for  false  return.  [199.]  —  §  1 5.  In  case  any  such  sur- 
veyor shall  wilfully  and  knowingly  make  a  false  return  of  the 
survey  by  him  made,  or  shall  wilfully  and  knowingly  return  an 
appraisal  of  the  lands  so  surveyed,  to  the  surveyor-general, 
variant  from  the  true  value  thereof,  or  without  havings  person- 
ally surveyed  and  explored  the  same,  he  shall  be  deemed  guilty 
of  wilful  and  corrupt  perjury. 

Penalty  for  returning  after  removak  (206.J— §  64.  The 
sheriff  shall  retain  such  warrant  in  his  handiB,  and  if  any  person 
so  removed  shall  return,  to  settle  or  reside  upon  such  lands, 
without  the  consent  of  the  surveyor-general,  such  person  shall 
be  forthwith  removed  by  the  sheriff,  pursuant  to  the  warrant; 
and  shall  also  be  deemed  guilty  of  a  misdemeanor,  and  be  liable, 
on  conviction,  to  be  fined  or  imprisoned:  the  fine  not  to^  exceed 
one  hundred  dollars,  and  the  imprisonment  not  to  exceed  thirty 
days. 

Defendant,  how  imprisoned.  [209,]  —  §  76.  Whenever  execu- 
tion shall  be  issued  upon  judgments  recovered  in  action*  for 
such  penalties,  and  the  body  of  any  defendant  shall  W  arrested 
thereon,  he  shall  be  imprisoned  according  to  law,  without  being 
entitled  to  the  liberties  of  the  jail. 

P*  Such  surveyor,"  In  §  15,  refers  to  surveyors  appointed  by  state  engi- 
neer under  Pub.  Lands  L.,  $  81,  ante,  p.  390i  "  SUch  warrant,"  in  §  54, 
hefers  to  warrant  Issued  under  §  39,  Pub.  Land^  L.,  ante,  p.  402.  "  Stich 
penalties,"  in  §  76,  refers  to  penalties  imposed  by  Pub.  Lands  L.,  )  8,  ante, 
p.  394.  The  sections  of  Pub.  Landft  L.,  referred  to,  re-enact,  respectively, 
the  sections  formerly  precedingr  these  If  15,  54,  76.  See  Sttit.  Const  L., 
I  32,  ante,  p.  119.] 
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Of  Mortgages  to  the  Peopte  of  this  Htate^  and  the  Foreclosure 

thereof. 
Se^o^    1.  Mortgages  ta  9tate  i»ay  be  foreclosed  by  notice,  iEis  under  a 
power  of  sale:  loreclosvire  to  bar  equity  of  redemption. 
3.  In  foreclosures  by  notice,  attorney-general  to  give  notice,  to 
conduct  proceedings,  $^id  to  execute  conveyance. 

3.  Wlienever  be  thinl^s  proper,  attorney-general  may  foreclose 

in  equity. 

4.  Whenever   premises  m<Mlgaged  to  state  are  advertised   tot 

sale,    attorney-general   may   postpone   sale   to    procure   ^n 
appraisement  of  the  value. 

5.  Pay  of  persons  making  appraisal. 

6.  If  appraisal  equals  or  exceeds  the  amount  due  state,  attor- 

ney-genernl  shall  bid  therefor  to  the  amount  so  due. 

7.  If  appraisal  is  less  than  amouAt  due,  he  shall  bid  the  amount 

of  appraisal. 

8.  Whenever  {Mremises  are  struck   off  tx>  attorney-general   for 

less  than  the  amount  due  no  mcnre  than  amount  bid  is  to  be 
credited  to  mortgagor. 

9.  Where  premises  are  not  purchased  for  benefit  of  state,  and 

the  mortgage  does  not  bear  more  than  6  per  cent   interest, 
what  to  be  required  of  purchaser. 

10.  If  mortgage  bears  7  per  cent  what  to  be  required  of  pur- 

chaser. 

11.  If  premises  sell  for  more  than  amount  due  the  state,  the  pur- 

^aser  to  pay  the  surplus  at  time  of  sale. 

12.  Attorney-general  to  give  purchaser  certificate  of  terms  of  sale, 

eta 

13.  When  premises  are  sold  under  a  notice  or  decree,  the  mort- 

gagor or  his  heirs  may  redeem  within  60  days. 

14.  What  to  be  paid  upon  such  redemption. 

1(S.  If  premises  redeemed  were  purchased  by  attorney-general, 
costs,  etc.,  of  sale  are  to  be  paid  to  him  out  of  treasury;  if 
not,  tbe  sum  paid  by  the  purchaser  shall  be  repaid  to  him 
with  10  per  cent  interests 

16.  When  premises  purchased   by   attorney-general  are  not  re- 

deemed, he  shall  execute  a  conveyance  to  the  state  therefor. 

17.  In  this  case,  the  expenses  incurred  by  him  are  to  be  paid  out 

of  the  treasury. 
%%,  When  premises  are  purchased  by  any  other  person  than  the 
attorney-general,  and  not  redeemed,  conveyance  to  be  exe- 
cuted to  such  purchaser. 
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Section  19.  When  premisea  are  adyertised,  terms  of  sale  to  be  specified 
in  adyertisement 
20.  In  eases  of  fweclosure  by  notice,  attjomey-general  to  file  afl- 
dayit  of  publication  In  secretary's  office. 

How  foreclosed  by  notice* —  Seotion  1.  All  mortgages  already 
executed,  or  hereafter  to  be  executed  to  the  people  of  this  state, 
may  be  foreclosed,  by  giving  notice,  in  the  manner  in  which 
mortgagees  are  authorised  to  Bell,  under  a  power  of  sale;  and 
every  foreclosure  so  made,  shall  be  an  absolute  bar  of  the  equity 
of  redemption,  as  against  the  mortgagor  and  all  incumbrancers, 
subsequent  to  the  state,  and  all  persons  claiming  under  him  or 
them;  and  shall  have  the  like  effect  against  all  parties  in  in- 
terest, except  prior  incumbrancers,  as  if  the  mortgage  had  been 
foreclosed  in  a  court  of  equity. 

[Foreclosed  by  advertisement,  Cly.  Code,  §|  2387,  flP.] 

lb. — §  2.  In  all  cases  of  f  on^closure  by  notice,  such  notice  shall 
be  given  by  the  attorney-general,  who  shall  conduct  the  pro- 
ceedings necessary  to  perfect  every  such  foreclosure,  and  shall 
execute  a  proper  conveyance,  without  warranty,  to  the  pur- 
■Dhaser. 

[L.  1831,  eh.  102,  §  2.  reads  as  follows: 

"§  2.  In  the  foreclosure  of  mortgages  to  the  people  of  this  state,  by 
adyertisement  and  sale,  it  shall  be  sufficient  tx>  state  In  the  notice  of 
sale, 

1.  The  terms  of  the  sale: 

2.  The  name  of  the  mortgagor: 

3.  The  number,  or  other  designation  of  the  lot  or  parcel  of  land  mort* 
gaged,  with  the  quantity  as  near  as  may  be,  and  the  name  of  the  tract, 
patent,  township,  or  purchase  in  which  the  same  is  situated,  and  a  refer- 
ence to  the  record  of  the  mortgage  or  registry  of  the  poww  to  sell: 

4.  If  a  new  account  has  been  opened  on  the  books  of  the  comptroUer, 
for  any  part  of  the  lot  or  parcel  of  land  mortgaged,  the  notice  shall  sta;t)e 
whose  new  accoimt,  or  whether  what  is  called  a  residue  or  remainder, 
on  said  Ikk^uh  is  intended  to  be  sold."] 

In  equity  [212.] — §  3.  Whenever,  in  his  judgment,  it  shall  be 
proper,  the  attorney-general  may  proceed  to  foreclose  the  equity 
of  redemption,  in  any  lands  mortgaged  to  the  people  of  this 
state,  in  the  court  of  chancery,  or  in  the  equity  court  of  the 
district  in  which  the  lands  may  be  situate. 

[Foreclosure  by  action.  Civ.  Code,  §§  1626,  ff.  L.  1889,  ch.  381,  §  1, 
reads  as  follows: 

"  §  1.  Whenever  any  mortgage,  given  to  the  people  of  this  state,  shall 
be  proceeded  upon  by  the  attorney-general  for  the  purpose  of  foredosure^ 
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If  any  person,  having  titie  to  a  part  of  the  mortgaged  premises,  by  con- 
veyance from  the  mortgagor,  shall  have  made  and  delivered  to  said 
attorney-general  an  affidavit;  stating  that  such  person  has  such  title,  and 
indicating  with  certainty  the  part  of  said  mortgaged  premises  so  claimed, 
it  shall  be  the  duty  of  said  attorney-general,  at  the  time  appointed  for 
the  sale  of  said  premises,  first  to  sell  such  part  of  said  mortgaged  prem- 
ises as  has  not  been  conveyed  by  said  mortgagor;  but  in  case  the  part  so 
sold  shall  not  produce  enough  to  satisfy  the  amount  unpaid  on  said 
mortgage  and  costs,  the  said  attorney-general  shall  immediately  proceed 
to  sell  such  part  or  parts  of  said  premises  as  may  have  been  conveyed  by 
said  mortgagor,  as  aforesaid,  and  of  which  he  has  received  notice  as 
aforesaid;  but  where  more  than  one  part  of  said  mortgaged  premises, 
has  been  so  conveyed  as  aforesaid,  and  of  which  notice  has  been  given 
as  aforesaid,  the  said  attorney-g^ieral  shall  sell  such  parts  in  the  Inverse 
order  of  the  dates  of  such  conveyances^  commencing  with  the  part  last 
conveyed  by  said  mortgagor."] 

Postponement  of  sale,  appraisal. —  §  4.  Whenever  any  prem- 
ises mortgaged  to  the  people  of  this  state,  shall  be  advertised 
for  sale,  it  shall  be  lawful  for  the  attorney-general,  at  any  time 
before  the  premises  are  actually  struck  off,  to  postpone  the  sale 
at  his  discretion,  for  the  purpose  of  enquiring  into  the  value 
of  the  premises;  and  to  employ  such  person  or  persons  aa  he 
shall  select,  to  appraise  the  same. 

Pay  of  appraisers. —  §  5.  The  persons  employed  by  the  at- 
torney-general to  make  any  such  appraisement,  shall  receive  a 
reasonable  compensation  for  the  same,  to  be  settled  and  allowed 
by  the  comptroller,  and  to  be  paid  out  of  the  treasury. 

Sum  to  be  bid. —  §  6.  If  the  mortgaged  premises  are  ap- 
praised at  a  sum  equal  to,  or  exceeding,  the  amount  due  the 
state,  including  costs  and  expenses,  the  attorney-general,  on 
the  sale  of  said  premises,  shall  bid  therefor  in  behalf  of  the 
people  of  this  state,  to  the  amount  of  the  monies  due  and  costs, 
in  case  such  bidding  shall  be  rendered  necessary,  to  prevent 
the  sale  of  such  premises,  for  a  less  sum. 

lb. —  §  7.  If  the  mortgaged  premises  are  appraised  at  a  sum 
less  than  the  amount  due  the  state,  the  attorney-general  shall 
in  like  manner  bid  to  the  amount  of  such  appraisement  and 
no  more. 

Sum  credited.—  §  8.  ?Vhenever  any  mortgaged  premises  shall 
be  struck  off  to  the  attorney-general,  for  any  amount,  less  than 
the  amount  of  mortgage  money,  interest  and  costs,  no  greater 
sum  shall  be  credited  to  the  mortgagor  or  any  other  person, 
on  account-  of  such  sale  than  the  amount  bid  for  the  premises 
sold,  deducting  therefrom  all  costs  and  charges  of  sale. 
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Conditicms  of  sale. — §  9.  In  aH  eases  of  such  sales,  whether 
under  a  notice  or  decree,  if  the  mortgaged  premises  are  not 
purchased  for  the  benefit  of  this  state,  the  attorney-general  shall, 
if  the  mortgage  bear  an  interest  not  exceeding  six  per  cent, 
require  of  the  purchaser,  at  the  time  of  sale,  such  sum  as  shall 
be  equal  to  the  costs  and  expenses  of  sale,  and  the  one-fourth 
part  of  the  monies  due  the  state;  and  for  securing  the  remainder 
of  the  monies  due  the  state,  he  may,  on  the  execution  of  a  deed 
to  the  purchaser,  accept  a  bond  and  mortgage  on  the  premises, 
sold,  from  the  purchaser,  to  the  people  of  this  state,  payable  in 
six  equal  yearly  installments,  with  interest  at  the  rate  of  six 
per  cent,  per  annum. 

Id.  §10.  If  the  mortgage  bear  an  interest  of  seven  per  cent 
per  annum,  the  attorney-general  shall  require  of  the  purchaser, 
at  the  time  of  sale,  the  payment  of  the  interest  in  arrear,  with 
the  costs  and  expenises  [213]  of  sale^  and  one-fourth  part  of  the 
principal  of  such  mortgage:  and  for  the  remainder,  on  the 
execution  of  a  deed  to  the  purchaser,  he  may  accept  from  such 
purchaser  a  bond  and  mortgage,  for  the  residue  of  the  mort- 
gage money,  to  the  people  of  this  state,  payable  in  six  equal 
yearly  installments,  with  lawful  interest;  provided  the  title  to 
the  lands  to  be  mortgaged,  shall  be  clear,  and  the  lands,  exclu- 
sive of  the  buildings  thereon,  shall  be  worth  double  the  prin- 
cipal of  such  new  mortgage. 

Conditions  of  sale.— §  11.  If  the  mortgaged  premises  shall 
sell  for  a  greater  sunk  than  the  amount  due  the  state  and  the 
costs  and  expenses  of  such  sale,  the  attorney-general  shall  also 
require  of  the  ourchaser,  at  the  time  of  sale,  the  payment  of 
such  surplus. 

Certificate  of  sale. — §  12.  Upon  every  such  sale,  the  attorney- 
general  shall  execute  a  certificate  thereof  to  the  purchaser, 
specifying  the  terms  of  the  sale,  and  the  amount  paid  by  the 
purchaser;  and  in  case  the  mortgaged  premises  shall  be  re- 
deemed as  hereinafter  provided,  the  sale  shall  be  void  and 
of  no  effect 

Redemption. — §  18.  Whenever  any  mortgaged  premises  shall 
be  sold,  either  under  a  notice  or  a  decree,  it  shall  be  lawful 
for  the  mortgagor,  or  his  heirs  or  assigns,  to  redeem  the  same, 
at  any  time  within  sixty  days  after  such  sale. 

[L.  1836^  ch.  457,  §  1,  reads  as  follows: 

**  fi  1.  The  time  allowed  for  the  redemption  of  the  land  on  sales  made 
by  the  attorney-general,  as  provided  for  by  the  thirteenth  section  of  title 
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alx,  of  chapter  nine,  of  the  first  part  of  the  Revised  StatutecK  is  hereby 
extended  to  three  m<»ith8  froEo  tiie  time  of  the  aale.'*] 

Conditions. — §  14.  Upon  every  redemption^  the  party  redeem- 
ing shall  pay  into  the  treasury  the  full  amount  due  the  state 
and  charged  on  said  premises,  together  with  the  costs  anri 
expenses  of  such  sale,  and  interest  on  the  whole  sum  at  the 
rate  of  ten  per  cent,  per  annum  from  the  time  of  sale  to  the 
time  of  redemption;  and  if  the  premises  were  sold  for  a  greater 
sura  than  the  amount  due  the  state  and  such  costs  and  expenses, 
he  shall  also  pay  into  the  treasury  the  like  interest  on  the 
surplus  monies. 

Costs. —  §  15.  If  the  premises  redeemed  shall  have  been  pur- 
chased by  the  attorney-general  for  the  benefit  of  the  state,  the 
amount  of  the  costs  and  expenses  of  the  sale  shall  be  paid  out 
of  the  treasury  to  the  attorney-general;  if  the  premises  were 
not  so  purchased,  there  shall  be  paid  out  of  the  treasury  to  the 
purchaser,  the  sum  actually  paid  into  the  treasury  by  him, 
together  with  the  amount  of  interest  thereon,  at  the  rate  of 
ten  per  cent,  received  from  the  person  redeeming. 

[L.  1836,  ch.  457,  §  2,  reads  as  follows: 

••f  2.  In  addition  to  the  sum  to  be  paid  out  of  the  treasmr  to  the 
purchaser,  as  provided  for  by  the  fifteenth  section  of  said  sixth  title,  he 
shaU  be  paid  the  costs  and  expenses  of  the  sale,  and  the  interest  thereon, 
which  shall  have  been  paid  into  the  treasury  by  the  person  who  redeemed 
the  land."] 

Conveyance  to  the  state. —§  IC.  Whenever  any  mortgaged 
premises  purchased  by  the  attorney-general  for  the  benefit  of 
the  state,  shall  not  be  redeemed,  he  shall,  if  the  premises  were 
sold  by  him,  immediately  after  the  time  allowed  for  redemption, 
and  if  the  premises  were  sold  under  a  decree,  immediately  after 
he  shall  have  received  a  conveyance  therefor,  execute  to  the 
people  of  this  state,  a  proper  conveyance  of  said  premises,  which 
shall  vest  in  the  people  the  same  title  as  would  have  been 
acquired  [214]  by  any  other  purchaser,  at  such  sale,  under  a 
conveyance  executed  in  pursuance  thereof. 

Expenses. — §  17.  Whenever  any  mortgaged  premises  are  so 
purchased  by  the  attorney-general,  and  not  redeemed,  all  the 
expenses  incurred  by  the  attorney-general  in  the  sale  thereof, 
shall  be  paid  to  him  out  of  the  treasury. 

Conveyance  to  purchasers. —  §  18.  Whenever  any  premise? 
mortgaged  to  the  people  of  this  state,  shall  be  sold  and  pur- 
210 
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chased  by  any  person  other  than  the  attorney-general,  and  not 
redeemed,  a  conveyance  shall  be  executed  to  such  purchaser, 
his  heirs  or  assigns,  at  the  expiration  of  the  time  allowed  for 
redemption,  on  payment  by  him  or  them,  of  the  balance  of  the 
purchase  money  on*  the  execution  of  the  proper  securities 
therefor.    [Thus  am.  by  L.  1847,  ch.  99.] 

Notice  of  sale. —  §  19.  Whenever  any  premises  mortgaged  to 
the  peoi)le  of  this  state,  shall  be  advertised  for  sale,  whether 
the  foreclosure  be  by  notice  or  decree,  the  terms  of  the  s;ile 
shall  be  specified  in  the  advertisement 

Evidence  of  sale. —  §  20.  In  all  oases  of  foreclosure  by  notice, 
the  attorney-general  shall  file  the  affidavits  of  the  publication 
of  the  advertisement  of  sale,  and  of  the  circumstances  respect- 
ing the  sale,  in  the  office  of  the  secretary  of  state,  to  be  there 
recorded;  and  such  affidavits,  or  the  record  thereof,  shall  have 
the  like  effect,  as  if  the  same  had  been  recorded  in  the  office 
of  the  clerk  of  the  county  where  the  premises  are  situate. 

TITLE  Vn. 

Of  the  Public  Buildings  and  Erections. 
[Section  1  of  this  title,  superseded  by  Pub.  Build  L.,  S  2,  ante,  p.  490. 
Sections  2-3  repealed.    Section  4  superseded  by  the  Military  Code.    Sec- 
tion 5  superseded  by  later  constitutional  and  legislative  provisions,  relat- 
ing to  prisons.    Section  6  superseded  by  L.  1847,  ch.  483.] 

State  pier  [215.]—  §[  7.  The  state  pier  at  the  port  of  Sagg- 
Harbor,  shall  Jbe  under  the  care  of  the  receiver  of  the  profits 
thereof. 

Duty  of  receiver. —  §  8,  Every  person  hereafter  appointed  to 
the  office  of  such  receiver,  shall,  before  he  enters  on  the  duties 
of  his  office,  execute  a  bond  to  the  people  of  this  state,  in  the 
sum  of  two  thousand  dollars,  and  with  one  or  more  sureties,  to 
be  approved  of  by  the  comptroller,  conditioned  for  the  faithful 
performance,  by  such  receiver,  of  the  duties  of  his  office;  which 
bond  shall  be  filed  in  the  office  of  the  comptroller. 

[Form,  mode  of  executing,  time  and  place  of  filing,  efPect  of  failure  to 
flle  official  oath  and  bond.  Pub.  Off.  L.,  §§  10-20,  ante.  pp.  328-33.] 

lb. —  §  9.  It  shall  be  the  duty  of  such  receiver  to  collect,  from 
time  to  time,  such  portion  of  the  profits  arising  from  the  state 
pier,  and  the  long-wharf  united  with  it,  as  the  people  of  this 
state  may  be  entitled  to,  under  the  appraisement  and  valuation 

♦  So  in  the  ori^nal. 
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made  in  pursuance  of  the  act  entitled  "An  act  relative  to  the 
state  wharf  at  the  port  of  Sagg-Harbor,"  passed  April  10th, 
1824.  He  shall  account  with  the  comptroller,  at  the  end  of  each 
year,  for  all  moneys  received  by  him  during  such  year,  and  after 
deducting  ten  per  cent,  thereon,  as  a  full  compensation  for  his 
services,  shall  pay  the  balance  into  the  treasury. 

TITLE  Vin. 

Of  the  State  Library. 
[AU  of  this  tltie  is  repealed,  obsolete  or  superseded  by  the  Univ.  L., 
except   8  4.] 

Annual  report  [216.]— §  4.  It  shall  be  the  duty  of  the»trustees 
of  the  state  library,  annually  to  report  to  the  legislature,  the 
manner  in  which  the  moneys  by  them  received  during  the  year 
preceding  have  been  expended ;  together  with  a  true  and  perfect 
aitalogue  of  all  the  books,  maps  and  charts  then  remaining  in 
the  library.  • 

[Regents  have  powers  of  trustees  of  state  library,  their  duty  to  report, 
Univ.  L.,  §§  10,  25.3 

[Remainder  of  eh.  9,  aU  of  chs.  10-12,  1  R.  S.,  217-387  repealed,  except 
f§  2-21  of  t.  7,  ch.  11,  1  R.  S.,  360-3,  which  are  omitted  as  being  special 
legislation.] 

CHAPTEB  Xm.  [387.] 

Of  thb  Assessmbnt  and  Colleotiov  of  Taxes. 
Title        I.  Of  the  property  liable  to  taxation. 

11.  Of  the  place  and  manner  in  which  property  is  to  be  assessed, 
in.  Of  the  collection  of  taxes,  the  disposition  to  be  made  of  the 
monies  collected,  and  the  proceedings  in  relation  to  unpaid 
taxes. 
--IV.  Regulations  concerning  the  assessment  of  taxes  on  inc(»rpo- 
ratjed     companies,     and     the    commutation    or    coUection 
thereof, 
V.  Miscellaneous  provisions  of  a  general  nature. 
VL  Special  and  local  provisiona 

TITLE  L 

Of  the  Property  liable  to  Taxation. 
Section  1.  Property   subject   to   taxation. 

2.  Meaning  of  terms  "  land,"  "  real  estate."  and  "  real  property." 

3.  Meaning  of  terms  "  personal  estate,"  and  "  personal  iMroperty." 

4.  Property  exempt  from  taxation. 

5.  If    property    of    ministers    exceed    $1,500,    that    sum    to  be 

deducted,  and  residue  taxed. 
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SocUoQ  Cw  luancb  sola  by  state  to  be  ess^^sed,  thougli  not  conveyed. 

7«  Wlieu   ownera   ot  stock   v^  not  to    be   taxed   therefor  as 
indlYlduala 

Lands  and  personal  c$tat««*<^SeetaQiL  U  AU  lands  and  all  per- 
sonal estatei  within  this  state,  whether  owned  by  individuals  or 
by  corporations,  shall  be  liable,  to  tai^tion,  subject  to  the 
exemptions  hereinafter  specified. 

'^Land"  defined.— §  2.  The  term  ^  land,"  as.  used  in  this  chap- 
ter, shall  be  construed  to  include  the  land  Itself  above  and  under 
water;  all  buildings  and  other  articles  and  structures,  sub- 
structures and  superstructures  erected  upon,  under  or  above,  or 
affixed  to  the  same;  all  wharves  and  piers,  including  the  value  of 
the  right  to  collect  wharfage,  cranage  or  dockage  thereon;  all 
bridges;  all  telegraph  lines,  wires,  poles  and  appurtenances;  all 
sui-face,  underground  or  elevated  railroads;  all  railroad 
structures,  substructures  and  superstructures,  tracks  and  the 
iron  thereon;  branches,  switches  and  other  fixtures  permitted 
or  authorized  to  be  made,  laid  or  placed  in,  upon,  above  or  under 
any  public  or  private  road,  street  or  grounds;  all  mains,  pipes 
and  tanks  laid  or  placed  in,  upon,  above  or  under  any  public  or 
private  street  or  place;  all  trees  and  underwood  growing  upon 
land;  and  all  mines,  minerals,  quarries  and  fossils  in  and  under 
the  same,  except  mines  belonging  to  the  state.  The  term  "  real 
estate"  and  "real  property,"  whenever  they  occur  in  this 
chapter,*  shall  be  construed  as  having  the  same  meaning  as  the 
term  "  land ''  thus  defined.    [Thm  am.  by  L.  1881,  ch.  393.] 

Pers(Hial estate.  [388.] — § 8, The  terms  "personal  estate,"  and 
**  personal  property,"  whenever  they  occur  in  this  chapter,  shall 
be  construed  to  include  all  household  furniture;  monies;  goods; 
chattels;  debts  due  from  solvent  debtors,  whether  on  account, 
contract,  note,  bond  or  mortgage;  public  stocks;  and  stocks  in 
monied  corporations.  They  shall  also  be  construed  to  include 
such  portion  of  the  capital  of  Incorporated  companies,  liable  to 
taxation  on  their  capital,  as  shall  not  be  invested  In  real  estate. 

[Terms  "  real  property  **  and  •*  personal  property,"  defined,  Stat  Ckmst 
L.,  SI  3^,  ante,  p.  UOJ 

Property  exempt — §  4.  The  following  property  shall  be 
exempt  from  taxation: 

1.  All  property,  real  or  personal,  exempted  from  taxation  by 
the  Constitution  of  this  state,  or  under  the  Constitution  of  the 
Fnited   States: 

[2.  All  lands  belonging  to  this  state,  or  the  United  States:] 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  16T7 

ia8.,88S.  P»rtl,ch.  lS,t  1,§4. 

Sv  Every  building  erected  for  ttie  use  of  a  college,  incorporated 
academy  or  other  seminary  of  learning,  a&d  in  actual  use  for 
either  of  such  purposes,  every  building  for  public  worship, 
every  school-hous^  opurt-houee  and  jail  used  for  either  of  such 
purposes,  and  the  several  lots  whereon  such  buildings  so  used  are 
situated  and  the  furniture  beionging  to  each  of  them.  [TJhUs 
am.  by  L   188a,  eft.  397.] 

4.  Every  poor-house,  alms-house,  house  of  Industry  and  every 
house  belonging  to  a  company,  incorporated  for  the  reformation 
of  offenders  or  to  Improve  the  moral  condition  of  seamen,  and 
the  real  and  personal  property  used  for  such  purposes  belonging 
to  or  connected  with  the  same.  Provided,  however,  that  no 
private  company  or  incorporated  institution  or  alms-house  shall 
be  entitled  to  such  exemption,  whose  gross  annual  income 
from  its  real  and  personal  property  shall  exceed  two  hundred 
thousand  dollars.    [Thus  am.  by  L.  1892,  du  713.] 

5*  The  real  and  personal  property  of  every  public  library: 

6.  All  stocks  owned  by  the  state,  or  by  literary  or  charitable 
institutions: 

7.  The  personal  estate  of  every  incorporated  company  not 
made  liable  to  taxation  on  its  capital^  in  the  fourth  title  of  this 
chapter: 

8.  The  personal  property  of  every  minister  of  the  gospel,  or 
priest  of  any  denomination,  or  every  such  minister  or  priest 
who  is  permanently  disabled  by  impaired  health  from  perform- 
ing the  active  duties  of  the  ministry,  and  every  such  minister 
or  priest,  who  has  reached  the  age  of  seventy-five  years;  and 
the  real  estate  of  such  minister  or  priest,  or  such  disabled  or 
aged  minister  or  priest,  when  occupied  by  him,  provided  such 
real  and  personal  estate  do  not  exceed  the  value  of  one  thou- 
sand five  hundred  dollars;  and,  [This  snhd.  thus  am.  hy  L. 
1884,  ch.   537.] 

9.  All  property  exempted  by  law  from  execution: 

10.  Real  property  owned  by  any  incorpc  •ated  association  of 
present  or  former  volunteer  firemen,  actually  and  exclusively 
used  and  occupied  by  such  corporation,  and  not  exceeding  in 
assessed  value  the  sum  of  fifteen  thousand  dollars.  [Added  hy 
L.  1891,  ch.  163.] 

11.  A  dwelling-house  owned  by  any  religious  ooiT^oration  and 
the  land  upon  which  the  same  stands,  while  and  during  only 
the  time  actually  used  by  the  oflBciating  clergyman  of  sueb, 
religious  (corporation  shall  be  exempt  to  an  amount  not  exoeed- 
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ing  two  thousand  dollars,  but  not  more  than  one  dwelling 
actually  used  by  any  one  religious  corporation  shall  be  so  ex- 
empt.   [Added  by  L.  1892,  ch.  565.] 

Minister  or  priest.—^  §  5.  If  the  real  and  personal  estate, 
or  either  of  them,  of  any  minister  or  priest,  exceed  the  value 
of  one  thousand  five  hundred  dollars,  that  sum  shall  be  de- 
ducted from  the  valuation  of  his  property,  and  the  residue  shall 
be  liable  to  taxation. 

Lands  sold  by  the  state. —  §  6.  Lands  sold  by  the  state, 
though  not  granted,  or  conveyed,  shall  be  assessed  in  the  same 
manner  as  if  actually  conveyed. 

Owner  of  stock. —  §  7.  The  owner  or  holder  of  stock  in 
any  incorporated  company  liable  to  taxation  on  its  capital, 
shall  not  be  taxed  as  an  individual,  for  such  stock. 

[L.  1879,  ch.  140,  which  repealed  L.  1878,  ch.  191,  which  amended  sub. 
2.  of  §  4,  Blao  repealed  sudh  sub.  2,  within  the  doctrine  of  Peo.  v.  Wil- 
merding.  136  N.  Y.  363;  White  v.  Inebriates*  Home,  141  N.  Y.  123;  see 
Stat  Const.  L.,  §  31,  and  note,  pp.  117-18. 

Certain  state  lands  in  the  forest  preserve  are  taxable.  Fish,  Game  and 
Forest  L.,  §  274,  ante,  p.  920.  Lands  in  Indian  reservation,  belonging  to 
nation^  tribe  or  band,  not  taxable,  but  Indian  freeholder  to  the  value  of 
$100,  is  taxable,  Ind.  L.,  §§  6,  2.  ante,  pp.  204,  202.  Mint  and  assay  office 
in  New  York  city  not  taxable;  building  for  public  worship,  school-house 
or  other  seminary  of  learning  in  New  York  city,  not  exempt  imder  §  4. 
sub.  3,  unless  excliisively  used  for  such  purposes  and  exclusively  the 
property  of  a  religious  society,  New  York  City  Consol.  L.  (L.  1882,  ch. 
410),  §f  826-7,  superseding  L.  1852,  ctti.  282,  and  L.  1853,  ch.  406.  Poor- 
house,  etc.,  exempt,  B.  S.,  part  1,  ch.  20,  t  1,  §  72. 
Is.  1803,  Ch.  498. — ^An  Act  in  relation  to  the  exemption  of  the  real 

property  of  religious,  charitable  and  educational  corporations  and 

associations  from  taxation. 

Section  1.  The  real  property  of  a  corporation  or  association  organized 
exclusively  for  the  moral  and  mental  improvement  of  men  and  women 
or  for  religious,  charitable,  missionary,  hospital,  educational,  patriotic, 
historical  or  cemetery  purposes,  or  for  two  or  more  of  such  puiT>o«es, 
and  used  exclusively  for  carrying  out  thereupon  one  or  more  of  such 
purposes  shall  be  exempt  from  taxation.  But  no  such  corporation 
or  association  shall  be  entitled  to  any  such  exemption,  if  any  officer, 
member  or  employe  thereof  shall  receive  or  may  be  lawfully  entitled  to 
receive  any  pecuniary  profit  from  the  operations  thereof,  except  reascm- 
able  compensation  for  services  in  effecting  one  or  more  of  such  purposes, 
or  as  proper  beneficiaries  of  its  strictly  charitable  purposes;  or  if  the 
organization  thereof,  for  any  of  such  avowed  purposes,  be  a 
guise  or  pretense  tor  dhrectly  or  indirectly  making  any  other  pecuniary 
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profit  for  8uch  corporation  or  association  or  for  any  of  its  members  or 
employes,  or  If  It  be  not  In  good!  faith  or^nlzed  or  conducted  exclusively 
for  one  or  more  of  such  purposes.  The  real  property  of  any  such  corpo- 
ration or  association  entitled  to  such  exemption  held  by  it  exdusively  for 
one  or  more  of  such  purposes,  and  from  which  no  rents,  profits  or 
Income  are  derived,  shall  be  so  exempt,  though  not  in  actual  use  there- 
for, by  reason  of  the  absence  of  suitable  buildings  or  Improvements 
thereon.  If  the  construction  of  such  buildings  or  improvements  is  in 
progress,  or  Is  in  good  faith  contemplated  by  such  corporation  <h*  associa- 
tion. The  real  prc^erty  of  any  such  c(H*poration  not  so  used  exclusively 
for  carrying  out  thereupon  one  or  more  of  such  purposes,  but  leased  or 
otherwise  used  for  other  purposes  shall  not  be  so  exempt;  but  if  a  por- 
tion only  of  any  lot  or  building  of  any  such  corporation  or  association  Is 
used  exclusively  tor  carrying  out  thereupon  one  or  more  of  such  pur- 
poses of  any  such  corporation  or  association,  then  such  lot  or  building 
shall  be  so  exempt  only  to  the  extent  of  the  value  of  the  portion  so  used, 
and  the  remaining  portion  of  such  lot  or  building  to  the  extent  of  the 
value  of  such  remaining  portion  shall  be  subject  to  taxation.  Property 
held  by  an  officer  of  a  religious  denomination,  shall  be  entitled  to  the 
same  exemptions,  subject  to  the  same  conditions  and  exceptions  as 
property  held  by  a  religious  corporation. 

L.  1856,  ch.  183:  **  §  1.  All  lands  now  held,  or  which  may  hereafter  be 
held,  by  any  agricultural  society  In  this  state,  and  permanently ^used  for 
show  grounds  by  any  such  society,  shall  be  exempt  from  taxation  during 
the  time  so  used." 

Sites  of  old  forts  and  battles  held  by  historical  societies,  exempt  from 
taxation,  L.  1879,  ch.  203.  Personal  estate  of  all  religious  and  member- 
ship corporations,  exempt  from  taxation,  L.  1889,  ch.  191.  Moneys,  etc., 
of  co-operative  life  and  casualty  insurance  company  doing  business  on 
assessment  plan,  L.  1884,  ch.  353,  §  1.  Building  and  mutual  loan  asso- 
ciations exempt,  Bk.  L.,  §  187.  Dividends,  how  made  on  exempt  bank 
stock,  L.  1882,  ch.  409,  §§  325-6.  Savings  banks  deposits  and  accumula- 
tions of  life  insurance  companies  exempt,  L.  1857,  ch.  456,  §  4,  but,  see, 
as  to  savings  bank  depositors,  Peo.  ex  rel.  Savings  Bank  v.  Coleman,  135 
N.  Y.  231.  Military  pay,  boimtles,  pensions,  etc.,  exempt.  Civ.  Code, 
fi  1393;  also,  property  pmrchased  with  pension  money,  etc.  Matter  of 
Peek,  80  Hun  122;  Peo.  ex  rel.  Breed  v.  Wells,  10  Misc.  195;  Lapolt  v. 
Maltby,  10  Mlsa  330;  Matter  of  Murphy,  9  Misc.  647.  Hohiestead  exempt 
from  execution   Is  not  exempt  from  taxation.  Civ.  Code,  §  1397. 

L.  1881,  ch.  433,  8  1,  as  amended  by  L.  1892,  ch.  661,  reads  as  follows: 

"  §  1.  All  vessels  registered  at  any  port  In  this  state  and  owned  by  any 
American  citizen,  or  association,  or  by  any  corporation.  Incorporated 
under  the  laws  of  the  state  of  New  York,  engaged  In  ocean  commerce 
between  any  port  In  the  United  States  and  any  foreign  port,  are 
exempted  from  all  taxation  In  this  state,  for  state  and  local  purposes; 
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and  all  such  corporations,  all  of  whose  v«eBels  are  employed  between 
foreign  ports  and  ports  in  ttoe  United  States,  are  exempted  from  all 
taxation  in  this  state  for  state  and  local  purposes  upon  their  capital 
•tock,  franchises  and  earnings  for  the  period  ©f  thirty  years."] 

[8S91  TITLB  n. 

Of  the  Plaee  and  Manner  in  which  Property  U  to  fte  Assessed^ 

Article      I.  Of  the  place  in  which  property  is  to  be  asBessed. 

II.  Of  the  manner  in  which  assessments  are  to  be  made,  and  the 

duties  of  the  aBaessocs. 
ni.  Of  the  equalization  of  the  assessments,  and  the  correction  of 
the  aasessment-roils. 

ABTIOLE  PmST. 

Of  THfi  Plaoe  m  which  Pbopbbtt  is  to  bs  Abbxbbxd. 

Section  1.  Persons  to  be  assessed  in  town  or  ward  where  they  reside, 
for  lands  in  snch  town,  etc. 

2.  If  land  be  oocnpled.  by  another  person,  it  may  be  assessed  in 

name  of  either. 

3.  Unoccupied    lands,    not    owned    by    residents,     denominated 

"lands  of  non-residents." 

4.  Where  land  to  be  taxed,    when  divided  by   division   line  of 

towns* 

5.  Persons  to  be  assessed  where  they  reside,  for  all  their  per8(Hial 

property. 

6.  Real  and  pa:«onal  property  of  incorporated  companies,  wh^re 

assessed* 

Lands  where  taxed. —  Section  1.  Every  person  shall  be  as- 
sessed in  the  town  or  ward,  where  he  resides  when  the  assess- 
ment is  made,  for  all  lands  then  owned  by  him  within  such 
town  or  ward,  and  occupied  by  him,  or  wholly  unoccupied. 

lb. —  §  2L  Lands  occupied  by  a  person  other  than  the  ownar, 
may  be  assessed  to  the  occupant,  as  lands  of  non-residents,  or, 
if  the  owner  resides  in  the  county  in  which  such  lands  are 
located,  to  ^ch  owner.    [Thns  am.  by  L.  1878,  eft.  152.] 

fRents  reserved  in  estates  for  life  or  more  than  21  years,  L.  1846,  eh. 
327;  L.  1858,  ch.  357.] 

lb. —  §  3.  Unoccupied  lands,  not  owned  by  a  person  residing 
in  the  ward  or  town  where  the  same  are  situated,  shall  be 
denominated  "lands  of  non-residents,''  and  shall  be  assessed 
as  hereinafter  provided. 
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How,  if  divided  by  town  or  county  line.—  §  4.  When  the  line  be- 
tween two  towns,  wards  or  counties  divides  a  farm  or  lot,  the 
same  shall  be  taxed,  if  occupied  in  the  town,ward  or  county  where 
the  occupant  resides;  if  unoccupied,  each  part  shall  be  assessed 
in  the  town,  ward,  village  or  county  where  the  same  shall  lie. 
[Thus  am.  by  L.  1871,  ch.  287,  L.  1872,  ch.  355,  L.  1886,  ch.  315.] 

[Action  to  recover  taxes  erroneously  assessed  on  land  divided  by  county 
line,  L.  1870,  ch.  325.  Election  of  place  of  assessment  where  boundary 
line  of  town,  or  city  passes  through  dwelling-house,  L.  1883,  ch.  342.] 

Personal  estate,  where  taxed —  §  5.  Every  person  shall  be 
assessed  in  the  town  or  ward  where  he  resides  when  the  assess- 
ment is  made,  for  all  personal  estate  owned  by  him,  including 
all  personal  estate  in  his  possession  or  under  his  control  as 
agent,  trustee,  guardian,  executor  or  administrator,  and  in  no 
case  shall  property  so  held  under  either  of  these  trusts,  be 
assessed  against  any  other  person,  and  in  case  any  person  pos- 
sessed of  such  personal  estate  shall  reside  during  any  year  in 
which  taxes  may  be  levied,  in  two  or  more  counties,  towns  or 
wards,  his  residence  for  the  purposes  and  within  the  meaning 
of  this  section,  shall  be  deemed  and  held  to  be  in  the  county, 
town  or  ward  in  which  his  principal  business  shall  have  been 
transacted,  but  the  products  of  any  state  of  the  United  States, 
consigned  to  agents  in  any  town  or  ward  of  this  state,  for  sale 
on  commission,  for  the  benefit  of  the  owner  thereof,  shall  not 
be  assessed  to  such  agent,  nor  shall  such  agents  of  such 
moneyed  corporations  or  capitalists  be  liable  to  taxation  under 
this  section,  for  any  moneys  in  their  possession  or  under  their 
control  transmitted  to  them  for  the  purposes  of  investment  or 
otherwise.    [Thus  am.  by  L.  1851,  ch.  17G.] 

[Tax  on  non-resident  bankers,  L.  1855,  ch.  37.  Debts  due  to  be  assessed 
at  residence  of  creditor,  L.  1883,  ch.  392.] 

Property  of  corporations. —  §  6.  The  real  estate  of  all  incor- 
porated companies  liable  to  taxation,  shall  be  assessed  in  the 
town  or  ward  in  which  the  same  shall  lie,  in  the  same  manper 
as  the  real  estate  of  individuals.  All  the  personal  estate  of 
every  incorporated  company  liable  to  taxation  on  its  capital, 
shall  be  assessed  in  the  town  or  ward  where  the  principal  office, 
or  place  for  transacting  the  financial  concerns  of  the  company, 
211 
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shall  be;  or  if  such  company  have  no  principal  oflSce,  or  place 
for  [390]  transacting  its  financial  concerns,  then  in  the  town 
or  ward  where  the  operations  of  such  company  shall  be  carried 
on.  In  the  caae  of  toll  bridges,  the  company  owning  such 
bridge  shall  be  assessed  in  the  town  or  ward  in  which  the  tolls 
are  collected;  and  where  the  tolls  of  any  bridge,  turnpike,  or 
canal  company,  are  collected  in  several  towns  or  wards,  the 
company  shall  be  assessed  in  the  town  or  ward,  in  which  the 
treasurer  or  other  oflQcer  authorized  to  pay  the  last  preceding 
dividend,  resides. 

ARTICLE  SECOND. 

Of  the  Manner  in  which  Assessments  are  to  be  made,  aud 
THE  Duties  of  the  Assessobs. 

Section    7.  Assessors  may  divide  their  town  or  ward  Into  districts. 

8.  To  ascertain  number  of  taxable  inhabitants,  and  amount  of 

taxable  property. 
0.  Form  of  asaessment-rolL 

10.  Manner  in  which  persons  are  to  be  assessed  as  trustees,  etc. 

11,  12  and  13.  Manner  in  whioh  lands  of  non-residents  are  to  be 

designated   in  assessment-roU. 

14.  When  necessary,  assessors  to  have  survey  made  of  non-resi- 
dent lands. 

[15  and  la  Repealed.] 

•17.  Where  such  value  is  not  specified  by  affidavit,  assessors  to 
estimate  it,  and  how. 

18.  Last  section  applies  to  all  assessments  imder  this  chapter, 

unless  otherwise  directied. 

19.  Assessment-rolls   when   to  be  completed,   and   where  to  be 

left;  notices  thereof  to  be  put  up. 

20.  What  notice  to  specify. 

21.  Assessment-roll   may  be   Inspected  during  the  twenty  days 

specified  in  notice. 
[22-26.  Repealed.] 

27.  When  and  to  whom  assessment-rolls  are  to  be  delivered. 

28.  Assessors  to  follow   instructions  of  comptroller. 

29.  Penalty  of  $50  upon  assessor  for  neglect  of  duty. 

30.  If  any  assessor  shall  omit  to  perform  his  duties,  other  assess- 

ors to  perform  them. 

Assessment  districts.  —  §  7.  The  assessors  chosen  in  each 
town  or  ward,  may  divide  the  same  by  mutual  agreement,  into 
convenient  assessment  districts,  not  exceeding  the  number  of 
assessors  in  such  town  or  ward. 
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Inquiry  to  be  made.  —  §  8.  Between  the  first  dajs  of  May 
and  July,  in  each  year,  they  shall  proceed  to  ascertain,  by  dili- 
gent inquiry,  the  names  of  all  the  taxable  inhabitants,  in  their 
respective  towns  or  wards,  and  also  all  the  taxable  property, 
real  or  personal,  within  the  same. 

Assessment-roll. — §  9.  They  shall  prepare  an  assessment-roll 
in  which  they  shall  set  down  in  four  separate  columns,  and 
according  to  the  best  information  in  their  power. 

1.  In  the  first  column  the  names  of  all  the  taxable  inhabit- 
ants in  the  town  or  ward,  as  the  case  may  be. 

2.  In  the  second  column  the  quantity  of  land  to  be  taxed 
to  each  person.    [391] 

3.  In  the  third  column  the  full  value  of  such  land  according 
to  the  definition  of  the  term  land  as  given  in  the  first  title  of 
this  chapter. 

4.  In  the  fourth  column  the  full  value  of  all  the  taxable  per- 
sonal property  owned  by  such  person  after  deducting  the  just 
debts  owing  by  him,  but  no  deduction  shall  be  made  or  allowed 
for  or  on  account  of  any  debt  or  liability  contracted  or  incurred 
in  the  purchase  of  non-taxable  property  or  securities  owned  by 
him  or  held  for  his  benefit  nor  for  or  on  account  of  any  indirect 
liability  as  surety,  guarantor,  indorser,  or  otherwise;  nor  for 
or  on  account  of  any  debt  or  liability  contracted  or  incurred 
for  the  purpose  of  evading  taxation.  [Thus  am.  by  L.  1892, 
ch.  202.] 

[As  to  counties  containing  upwards  of  800,000  inhabitants,  L.  1885,  cb. 
411.] 

Trustee,  guardian,  etc. — §  10.  Where  a  person  is  assessed  as 
trustee,  guardian,  executor  or  administrator,  he  shall  be 
assessed  as  such,  with  the  addition  to  his  name  of  his  representa- 
tive character,  and  such  assessment  shall  be  carried  out  in  a 
separate  line  from  his  individual  assessment;  and  he  shall  be 
assessed  for  the  value  of  the  real  estate  held  by  him,  in  such 
representative  character,  at  the  full  value  thereof,  and  for  the 
personal  property  held  by  him  in  such  representative  character, 
deducting  from  such  personal  property  the  just  debts  due  from 
him  in  such  representative  character. 

Lands  of  non-residents. — §  11.  The  lands  of  non-residents 
shall  be  designated  in  the  same  assessment-roll,  but  in  a  part 
thereof  separate  from  the  other  assessments,  and  in  the  manner 
prescribed  in  the  two  following  sections. 
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lb. -^§12.  If  the  land  to  be  aBsessed,  be  a  tract  which  is  sub- 
divided into  lots,  or  be  part  of  a  tract  which  is  so  subdivided, 
the  assessors  shall  proceed  as  follows: 

1.  Thej  shall  designate  it  bj  its  name,  if  known  bj  one,  or  if 
it  be  not  distinguished  by  a  name,  or  the  name  be  unknown,  thej 
shall  state  by  what  other  lands  it  is  bounded; 

2.  If  they  can  obtain  correct  information  of  the  subdivisions, 
tliey  shall  put  down  in  their  assessment-rolls  and  in  a  first 
column,  all  the  unoccupied  lots  in  their  town  or  ward  owned  by 
non-residents,  by  their  numbers  alone,  and  without  the  names  of 
the  owners,  beginning  at  the  lowest  number  and  proceeding  in 
a  numerical  order  to  the  highest;  but  the  entry  on  the  assess- 
ment-roll of  the  name  of  the  owner,  or  of  any  person  having  a 
claim  on,  or  interest,  in  such  land,  shall  not,  in  any  case,  affect 
the  validity  of  such  assessment  if  the  same  is  otherwise  correct 
[Thm  am.  by  L.  1890,  ch.  174.] 

3.  In  a  second  column,  and  opposite  to  the  number  of  each  lot, 
they  shall  set  down  the  quantity  of  land  therein,  liable  to 
taxation; 

4.  In  a  third  column,  and  opposite  to  the  quantity,  they  shall 
set  down  the  valuation  of  such  quantity; 

5.  If  such  quantity  be  a  full  lot,  it  shall  be  designated  by  the 
number  alone;  if  it  be  a  part  of  a  lot,  the  part  must  be  designated 
by  boundaries,  or  in  some  other  way,  by  which  it  may  be  known, 

lb. — §13.  If  the  land  so  to  be  assessed  be  a  tract  which  is  not 
subdivided,  or  if  its  subdivisions  can  not  be  ascertained  by  the 
assessors,  they  shall  proceed  as  follows: 

1.  They  shall  enter  in  their  roll  the  name  or  boundaries 
thereof,  as  above  directed,  and  certify  in  the  roll  that  such  tract 
Is  not  subdivided,  or  that  they  can  not  obtain  correct  informa- 
tion of  the  subdivisions,  as  the  case  may  be;  [892] 

2.  They  shall  set  down  in  the  proper  column,  the  quantity  and 
valuation  as  above  directed; 

:3.  If  the  quantity  to  be  assessed  be  the  whole  tract,  such  a 
description  by  its  name  or  boundaries  will  be  sufficient;  but  if 
a  part  only  is  liable  to  taxation,  that  part  or  the  part  not  liable, 
must  be  particularly  described; 

4.  If  any  part  of  such  tract  be  settled  and  occupied  by  a 
resident  of  the  town  or  ward,  the  assessors  shall  except  such 
part  from  their  assessment  of  the  whole  tract,  and  shall  assess 
it  as  other  occupied  lands  are  assessed ;  and  if  they  can  not  other- 
wise designate  such  parts,  they  shall  notify  the  sui)ervisor  of 
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the  town,  who  shall  cause  a  survey  and  two  manuscript  maps  to 
be  made,  for  the  purpose  of  ascertaining  the  situation  and 
quantity  of  every  such  occupied  part; 

5.  One  of  those  maps  shall  be  delivered  by  the  supervisor  to 
the  county  treasurer,  to  be  by  him  transmitted  to  the  comp- 
troller, and  the  other  shall  be  delivered  in  like  manner  to  the 
assessors; 

6.  The  assessors  shall  then  complete  the  assessment  of  the 
tract,  and  shall  deposit  the  map  in  the  town  clerk's  office,  for 
the  information  of  future  assessors.  And  the  expense  of  making 
such  survey  and  maps  shall  be  immediately  repaid  to  the  super- 
visor, out  of  the  county  treasury;  and  it  shall  be  added  by  th€ 
board  of  supervisors  to  the  tax  on  the  tract,  distinguishing  it 
from  the  ordinary  tax. 

Survey  of  non-resident  lands. — §  14.  Whenever  it  shall  be 
deemed  necessary  by  the  assessors  of  any  town,  to  have  an  actual 
survey  made,  to  ascertain  the  quantity  of  any  lot  or  tract  of  non- 
resident lands  which  is  divided  by  the  town  line,  they  shall 
notify  the  supervisor,  who  shall  cause  the  necessary  surveys  to 
be  made  at  the  expense  of  the  town. 

[Sections  15  and  16  were  repealed  by  L.  1851,  eh.  176.] 

Rule  of  valuation.  [893.] —  §  17.  All  real  and  personal  estate 
liable  to  taxation,  shall  be  estimated  and  assessed  by  the  assess- 
ors at  its  full  and  true  value,  as  they  would  appraise  the  same  in 
payment  of  a  just  debt  due  from  a  solvent  debtor.  [Thus  am. 
by  L.  1851,  ch.  176.] 

Qualification. — §  IS.  The  preceding  section  shall  be  followed 
in  all  assessments  made  under  this  chapter,  except  where  the 
assessors  shall  be  specially  required  by  law  to  observe  a  different 
rule. 

Roll,  when  to  be  completed ;  notice.- §  19.  The  assessors  shall . 
complete  the  assessment-rolls  on  or  before  the  first  day  of 
August,  in  every  year,  and  shall  make  out  one  fair  copy  thereof, 
to  be  left  with  one  of  their  number.  They  shall  forthwith  cause 
notices  thereof  to  be  left  with  one  of  their  number;  they  shall 
forthwith  cause  notices  thereof  to  be  put  up  at  three  or  more 
public  places  in  their  town  or  ward.  [Thus  am.  by  L.  1857,  ch. 
536;  L.  1858,  ch.  110,  sub  worn.,  §  17.] 

Contents  of  notice. — §  20.  Such  notices  shall  set  forth  that 
the  assessors  have  completed  their  assessment-roll,  and  that  a 
copy  thereof  is  left  with  one  of  their  number  at  a  place  to  be 
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specified  therein,  where  the  same  may  be  seen  and  examined  by 
any  person  interested,  until  the  third  Tuesday  of  August;  and 
that  on  that  day  the  assessors  will  meet  at  a  time  and  place  also 
to  be  specified  in  such  notice,  to  review  their  assessments.  On 
the  application  of  any  person  conceiving  himself  aggrieved,  it 
shall  be  the  duty  of  the  said  assessors  on  such  day  to  meet  at 
the  time  and  place  specified,  and  hear  and  examine  all  complaints 
in  relation  to  such  assessments  that  may  be  brought  before  them; 
and  they  are  hereby  empowered,  and  it  shall  be  their  duty  to 
adjourn  from  time  to  time,  as  may  be  necessary,  to  hear  and  deter- 
mine, in  accordance  with  the  rule  prescribed  in  section  fifteen* 
of  said  title  two,  such  complaints;  but  in  the  several  cities  of 
this  state,  the  notices,  required  by  this  section,  may  conform  to 
the  requirements  of  the  respective  laws  regulating  the  time 
place  and  manner  for  revising  the  assessments  in  said  cities,  in 
all  cases  where  a  different  time,  place,  and  manner  is  prescribed 
by  said  laws  from  that  mentioned  in  this  act  [Thus  am.  by 
L.  1851,  ch.  176,  and  L.  1857,  ch.  536,  sub  mm.,  §  18.] 

[♦The  §  15  of  title  2,  referred  to,  was  repealed  by  L.  1851,  ch.  176,  and 
reads  as   foUows: 

"  §  15.  If  any  person,  whose  real  or  personal  estate  is  liable  to  taxation, 
shall  at  any  time  before  the  assessors  shall  have  completed  their  assess- 
ments, make  affidavit  that  the  value  of  his  real  estate  does  not  exceed 
a  certain  sum,  to  be  specified  in  such  affidavit;  (ht  that  the  value  of  the 
personal  estate  owned  by  him,  after  deducting  his  just  debts,  and  his 
property  invested  in  the  stock  of  incorporated  companies,  liable  undar 
this  chapter  to  taxation  on  their  capital,  does  not  exceed  a  certain  sum 
to  be  specified  in  the  affidavit,  it  shall  be  the  duty  of  the  assessors  to 
value  such  real  or  personal  estate,  or  both  as  the  case  may  be,  at  the 
sums  specified  in  such  affidavit,  and  no  more." 

The  new  substitute  for  such  §  15  is  L.  1851.  ch.  176,  §  6.  Remedy  where 
premises  of  one  party  assessed  in  with  premises  of  another,  L.  1875,  ch. 
331.  Remedy  by  certiorari,  for  unequal  assessment,  L.  1880,  ch.  260; 
omitted  taxes  and  errors,  L.  1865,  ch.  453. 

L.  1851,  ch.  176,  §  5,  reads  as  follows: 

'*  I  5.  If  the  assessors  shall  willfully  neglect  to  hold  the  meeting  speci- 
fied in  the  last  preceding  section,  each  assessor  so  neglecting  shaU  be 
liable  to  a  penalty  of  twenty  dollars,  to  be  sued  for  and  recovered  before 
any  court  having  Jurisdiction  thereof,  by  the  supervisor  of  the  town,  for 
the  use  of  the  poor  of  the  same  town;  and  in  case  of  such  neglect  to 
meet  for  review,  any  person  aggrieved  by  the  assessment  of  the  assess- 
ors may  appeal  to  the  board  of  supervisors,  at  their  next  meeting,  who 
shall  have  power  to  review  and  correct  such  assessment" 
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**  The  last  preceding  section  *'  refers  to  above  fi  20,  which  was  amended 
by  L.  1851,  ch.  176,  §  4.  The  failure  to  hold  such  meeting  is  an  irregu- 
larity only,  aad  does  not  render  the  assessment  void,  Peo.  v.  Turner,  145 
N.  Y.  451.] 

Inspection  of  roll. —  §  21.  The  assessor  with  whom  such 
assessment-roll  is  left,  shall  submit  the  same,  during  the  twenty 
days  specified  in  such  notice,  to  the  inspection  of  all  persons 
who  shall  apply  for  that  purpose. 

[Sections  22,  23,  24,  25  and  26  were  repealed  by  L.  1851,  oh.  176.] 

Roll  to  be  delivered.  [394.]— §  27.  The  roll,  thus  certified,  shaU, 
on  or  before  the  first  day  of  September  in  every  year,  be  delivered 
by  the  assessors  of  each  ward,  in  the  city  of  New  York,  to  the 
clerk  of  the  city,  and  by  the  assessors  of  every  other  town  or 
ward,  to  the  supervisor  thereof,  who  shall  deliver  the  same  to 
the  board  of  supervisors  at  their  next  meeting. 

Duty  of  assessors. —  §  28.  The  assessors  in  the  execution  of 
the  duties,  shall  use  the  forms,  and  pursue  the  instructions, 
which  shall  from  time  to  time  be  transmitted  to  them  by  the 
comptroller. 

lb.  -  §  29.  If  any  assessor  shall  wilfully  refuse  or  neglect  to 
perform  any  of  the  duties  required  of  him,  by  this  chapter,  he 
shall  forfeit,  to  the  people  of  this  state,  the  sum  of  fifty  dollars. 

lb. —  §  30.  If  any  assessor  shall  neglect,  or  from  any  cause 
omit  to  perform  his  duties,  the  other  assessors,  or  either  of  them, 
of  the  town  or  ward,  shall  perform  such  duties,  and  shall  certify 
to  the  supervisors  with  their  assessment-roll,  the  name  of  such 
delinquent  assessor,  stating  therein  the  cause  of  such  omission. 

[395.]  AETICLE  THIRD. 

Of  thb  Equauzation  of  ths  Asbbssments,  and  thb  Ooubotiov 
of  the  a88wb»msn''-bolls. 

Section  31.  Assessment-rolls  to  be  examined  by  board  of  supervisors  of 
county. 

32.  Board  may  alter  the  description  of  the  lands  of  non-residents. 

33.  To  estimate  the  tax  to  be  paid  <hi  valnatdons  of  real  and 

personal  estate. 

34.  T6  add  up,  and  set  down  the  aggregate  valuations  of  real  and 

personal  properly. 

35.  To  cause  a  copy  of  corrected  assessment-roll  to  be  delivered 

to  each  supervisor. 

36.  To  cause  a  copy  to  be  delivered  to  collector  of  every  town; 

etc. 
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Section  37.  Warrant  of  supervisors  to  be  annexed  to  copy  delivered  to 
collectors;  its  form. 

38.  Account  of  rolls  and  warrants  delivered  to  collectors,  to  be 

sent  to  county  treasurer. 

39.  Warrant  to  be  varied  so  as  to  conform  to  the  laws  respecting 

cities. 

Supervisors  to  examine  assessment-rolL — ^§  31.  The  board 
of  superviBors  of  each  county  in  this  state,  at  tlieir  annual 
meeting,  shall  examine  the  assessment-rolls  of  the  several 
towns  in  their  county,  for  the  purpose  of  ascertaining  whether 
the  valuations  in  one  town  or  ward,  bear  a  just  relation  to  the 
valuations  in  all  the  towns  and  wards,  in  the  county;  and  they 
may  increase  or  diminish  the  aggregate  valuations  of  real  es- 
tates, in  any  town  or  ward,  by  adding  or  deducting  such  sum 
upon  the  hundred  as  may,  in  their  opinion,  be  necessary,  to 
produce  a  just  relation  between  all  the  valuations  of  real 
estates  in  the  county;  but  they  shall,  in  no  instance,  reduce  the 
aggregate  valuations  of  all  the  towns  and  wards,  below  the 
Siggregate  valuation  thereof,  as  made  by  the  assessors. 

[Annual  meeting  of  board,  Go.  L.,  fi  10,  ante,  p.  596.] 

Lands  of  non-residents. — §  32.  The  board  of  supervisors  shall 
also  make  such  alterations  in  the  descriptions  of  the  lands  of 
non-residents,  as  may  be  necessary  to  render  such  descriptions 
conformable  to  the  provisions  of  this  chapter;  and  if  such  alter- 
ations  cannot  be  made,  they  shall  expunge  the  descriptions  of 
such  lands,  and  the  assessments  thereon,  from  the  assessment- 
rolls. 

Tax  to  be  set  down. — §  33.  They  shall  also  estimate  and  set 
down  in  a  fifth  column,  to  be  prepared  for  that  purpose,  in  the 
assessment-rolls,  opposite  to  the  several  sums  set  down  as  the 
valuations  of  real  and  personal  estates,  the  respective  sums  in 
dollars  and  cents,  rejecting  the  fractions  of  a  cent,  to  be  paid 
as  a  tax  thereon. 

Aggregate  valuations. — §  34.  They  shall  also  add  up  and  set 
down  the  aggregate  valuations  of  the  real  and  personal  estates 
in  the  several  towns  and  wards,  as  corrected  by  them ;  and  shall 
cause  their  clerk  to  transmit  to  the  comptroller,  by  mail,  a 
certificate  of  such  aggregate  valuations,  showing  separately, 
the  aggregate  amount  of  real  and  personal  estate  in  each  town 
or  ward,  as  corrected  by  the  board. 
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Corrected  assessment-rolL— §  35.  They  shall  cause  the  cor- 
rected  assessment-roll  of  each  town  or  ward,  or  a  copy  thereof, 
to  be  delivered  to  each  of  the  supervisors  of  the  several  towns 
or  wards,  who  shall  deliver  the  same  to  the  clerk  of  their  city  or 
town,  to  be  kept  by  him  for  the  use  of  such  city  or  town.    [396] 

lb, — §  3G.  The  boards  of  supervisors  of  the  several  counties  in 
this  state,  shall  cause  the  corrected  assessment-roll  of  each 
town  or  ward  in  their  respective  counties,  or  a  fair  copy  thereof, 
to  be  delivered  to  the  collector  of  such  town  or  ward,  on  or  be- 
fore the  fifteenth  day  of  December  in  each  year. 

Warrant  to  be  annexed ;  its  contents,— §  37.  To  each  assess- 
ment-roll,  so  delivered  to  a  collector,  a  warrant,  under  the  hands 
and  seals  of  the  board  of  supervisors,  or  of  a  majority  of  them, 
shall  be  annexed,  commanding  such  collector,  to  collect  from  the 
several  persons  named  in  the  assessment-roll,  the  several  sums 
mentioned  in  the  last  column  of  such  roll,  opposite  to  their 
respective  names. 

If  the  warrant  be  directed  to  the  collector  of  a  town,  it  shall 
direct  the  collector,  out  of  the  monies  so  to  be  collected,  after 
deducting  the  compensation  to  which  he  may  be  legally  entitled, 
to  pay, 

1.  To  the  commissioners  of  common  schools  of  his  town,  such 
sum  as  shall  have  been  raised  for  the  support  of  common  schools 
therein: 

2.  To  the  commissioners  of  highways  of  the  town,  such  sum  as 
shall  have  been  raised  for  the  support  of  highways  and  bridges 
therein: 

3.  To  the  overseers  of  the  poor  of  the  town,  if  there  be  no 
county  poor-house,  or  other  place  provided  in  the  county  for  the 
reception  of  the  poor,  such  sum  as  shall  have  been  raised  for 
the  support  of  the  poor  in  such  town: 

4.  To  the  supervisor  of  the  town,  all  other  monies  which  shall 
have  been  raised  therein,  to  defray  any  town  expenses:  and, 

5.  To  the  treasurer  of  the  county,  the  residue  of  the  monies 
so  to  be  collected. 

If  the  warrant  be  directed  to  the  collector  of  a  ward,  it  shall 
direct  the  collector  to  pay  all  the  monies  to  be  collected,  after 
deducting  his  compensation,  to  the  treasurer  of  the  county. 

In  all  cases,  the  warrant  shall  authorise  the  collector,  in  case 
any  person  named  in  the  assessment-roll  shall  refuse  or  neglect 
212 


Digitized  by 


Google 


1G90  THE   REVISED   STATUTES   OF   1827-8, 

Part  I,  ch.  18,  t.  3,  §§  38,  89.  1  B.  8.,  80(^-7. 

to  pay  his  tax,  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  person;  and  it  shall  require  all  pay- 
ments therein  specified,  to  be  made  by  such  collector,  on  or 
before  the  first  day  of  February  then  next  ensuing. 

Account  to  be  transmitted  to  county  treasurer. —  §  3a  As 
soon  as  the  board  of  supervisors  shall  have  sent  or  delivered 
the  rolls,  with  such  waiTants  annexed,  to  the  collectors,  they 
shall  transmit  to  the  treasurer  of  the  county  an  account  thereof, 
stating  the  names  of  the  several  collectors,  the  amount  of  money 
they  are  respectively  to  collect,  the  purposes  for  which  the 
same  are  to  be  collected,  and  the  persons  to  whom,  and  the 
time  when  the  same  are  to  be  paid;  and  the  county  treasurers, 
on  receiving  such  account,  shall  charge  to  each  collector,  the 
sums  to  be  collected  by  him. 

Cities.— §39.  Whenever  the  laws  respecting  cities,  shall  have 
directed  the  monies  assessed  for  any  local  purpose,  to  be  paid 
to  any  person  or  oflBcer  [397]  other  than  those  named  in  the 
preceding  thirty-seventh  section,  the  collector's  warrant  may 
be  varied  accordingly,  so  as  to  conform  to  such  alteration. 

TITLE  m. 

Of  the  CollectUm  of  Taxes,  the  Disposition  to  be  made  of  the 
Monies  collectedy  and  tlie  Proceedings  in  Relation  to  unpaid 
Tawes. 

Article  I.  Of  the  manner  in  wbidi  taxiSB  are  to  be  oonected«  and  the 
duties  of  the  coUectw. 
n.  Of  the  payments  and  returns  to  be  made  by  the  county 
treasurers,  and  the  duty  of  the  comptroU^,  and  other 
officers  thereupon. 
m.  Of  sales  for  unpaid  taxes,  and  the  conveyance  and  redemp- 
tion of  lands  sold. 

ARTICLE  FIRST. 
Of  the  Maitnbb  dv  which   Taxes  abb  to  bb  Oollbotbd,  Aim 

THB  DunSS  OF  THB  OoLLBOTOX. 

Section    1.  Ck>Uect<»8,  upon  receiving  tax  Ust  and  warrant,  to  proceed  to 
collect  the  taxes. 

2.  Where  persons  refuse  to  pay,  tax  to  be  levied  by  dlstrefls 

and  sale. 

3.  Collector  to  give  notice  of  time  and  place  of  sale. 

4.  If  property  sells  for  more  than  tax,  surplus  how  to  be  dis- 

posed of. 
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Section    5.  Remedy  against  persons  wlio  remove  before  collection  of  tax. 

6.  CJoUectors  to  pay  money  as  reqnlred  in  warrant  to  town  oflB- 

c««  and  coimty  treasurer. 

7.  When  the  taxes  collected  for  town  charges  amoonti  to  mc«*e 

than  the  charges  upon  the  town,   surplus  to  be  paid   to 
county   treasurer. 

8.  When  collector  is  to  receive  tax  on  part  of  a  lot 

9.  Person  paying  tax  on  part,  to  state  who  the  owner  is. 

10.  Collector  to  deliver  to  county  treasurer  a  list  of  uncollected 

taxes. 

11.  If  any  collector  refuses  to  serve,  etc.,  supervisor  and  two 

Justices  to  appoint  another. 

12.  Warrant  to  be  issued  to  the  person  sa  appointed. 

13.  If  collector  neglects  to  pay  over  monies,  county  treasurer  to 

issue  warrant. 

14.  Duty  of  sheriff  to  whom  such  warrant  shall  be  directed. 

15.  Sheriff  to  state  in  his  return  the  amoimt  collected. 

16.  If  none,  or  a  part  only  of  monies  due,  be  poUected,  bond  of 

collector  to  be  put  in  suit 

17.  If  sheriff  neglect  to  make  return^  etc.,  to  be  proceeded  against 

by  attachment 

18.  If  proceedings  by  attachment  are  had,  county  treasurer  to 

certify  it  to  comptroller. 

19.  Attorney-general   to   prosecute   eOieriff   and  his  sureties   for 

sum  due  on  warrant  i 

20.  When  collector  settles  for  taxes,   county   treasurer  to  give 

satisfaction  piece. 

21.  Upon  production  of  satisfaction  piece,   county  clerk  to   dis- 

charge collector's  bond. 

22.  Fees  of  officers  taking  acknowledgment  of  such  satisfaction 

pieces. 

Collector  to  call  for  taxes. —  Bection  1.  Every  coUecftor,  upon 
receiving  the  tax  list  and  warrant,  shall  proceed  to  collect  the 
taxes  therein  mentioned,  and  for  that  purpose  shall  call,  at  least 
once,  on  the  person  taxed,  or  at  the  place  of  his  usual  residence, 
if  in  the  town  or  ward  for  which  such  collector  has  been  chosen, 
and  shall  demand  payment  of  the  taxes  charged  to  him  on  his 
property. 

[Within  eight  days  collector  to  give  undertaking,  Town  L.,  §  52,  an*e, 
p.  745.  In  case  of  failure  warrant  to  be  delivered  to  sheriff,  L.  1857,  ch. 
685.] 

Proceedings  in  case  of  refusal  to  pay.— §  2.  in  case  any 
person  shall  refuse  or  neglect  to  pay  the  tax  imposed  on  him, 
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the  collector  shall  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  the  person  who  ought  to  pay  the  same, 
or  of  any  goods  and  chattels  in  his  possession,  wheresoever  the 
same  may  be  found,  within  the  district  of  the  collector;  and  no 
claim  of  property  [398]  to  be  made  thereto  by  any  other  person, 
shall  be  available  to  prevent  a  sale.  If  title  or  possession  of 
property  of  a  person  or  corporation  upon  which  the  tax  is 
imposed,  shall  have  passed  to  a  receiver  of  such  person  or 
corporation  appointed  by  a  court,  or  if  the  tax  be  imposed  upon 
such  receiver  by  reason  of  his  ownership  or  possession  of  prop- 
erty as  such  receiver,  in  either  such  case  property  owned  by  or 
in  the  possession  of  the  receiver  as  such,  shall  be  liable  to  levy 
and  sale  by  the  collector  without  application  to  or  permission 
of  such  court,  in  the  same  manner  as  property  owned  by  or  in 
the  possession  of  a  private  person  upon  whom  a  tax  is  imposed. 
[Thiis  am.  by  L.  1892,  ch.  196.] 

[Railroad  and  electric  companies  may  pay  tax  directly  to  county  trea&- 
urer,  L.  1870,  ch.  506,  L.  1886,  ch.  659.  Supplementary  i»-oceedings  to  col- 
lect tax  in  village,  L.  1867,  ch.  361.  Punishment  for  refusal  to  pay  tax  on 
personal  property,  L.  1842,  ch.  318.] 

Sale,  et  cetera. — §  3.  The  collector  shall  give  public  notice  of 
the  time  and  place  of  sale,  and  of  the  property  to  be  sold,  at 
least  six  days  previous  to  the  sale,  by  advertisements  to  be 
posted  up,  in  at  least  three  public  places,  in  the  town  where 
such  sale  shall  be  made.    The  sale  shall  be  by  public  auction. 

lb.  —  §  4.  If  the  property  distrained  shall  be  sold  for  more 
than  the  amount  of  the  tax,  the  surplus  shall  be  returned  to 
the  person  in  whose  possession  such  property  was,  when  the 
distress  was  made,  if  no  claim  be  made  to  such  surplus  by  any 
other  person.  If  any  other  person  shall  claim  such  surplus, 
on  the  ground  that  the  property  sold  belonged  to  him,  and  such 
claim  be  admitted  by  the  person  for  whose  tax  the  same  was 
distrained,  the  surplus  shall  be  paid  to  such  owner;  but  if  such 
claim  be  contested  by  the  person  for  whose  tax  the  property 
was  distrained,  the  surplus  monies  shall  be  paid  over  by  the 
collector  to  the  supervisor  of  the  town,  who  shall  retain  the 
same  until  the  rights  of  the  parties  shall  be  determined  by  due 
course  of  law. 

Proceeding's  in  case  of  removal  of  person  taxed.  —  §  5. 
In  case  any  person  upon  whom  any  tax  now  is,  or  hereafter 
shall  be  assessed,  in  any  ward  of  any  of  the  cities,  or  in  any- 
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town  within  this  state,  shall  have  removed  out  of  such  ward 
or  town,  after  such  assessment,  and  before  suchi  tax  ought  by 
law  to  have  been  collected;  or  if  any  person  shall  neglect  or 
refuse  to  pay  any  tax  which  now  is,  or  hereafter  shall  be 
assessed  in  any  ward  of  either  of  the  said  cities,  or  in  any 
town,  upon  any  estate  of  such  person,  situated  out  of  the  ward 
or  town  in  which  he  shall  reside,  and  within  the  county;  it 
shall  be  lawful,  in  either  of  those  cases,  for  the  collector  of 
such  ward  or  town,  to  levy  and  collect  such  tax  of  the  goods 
and  chattels  of  the  person  assessed,  in  any  ward  within  the 
said  cities,  or  in  any  town  within  the  said  county,  to  which 
such  person  shall  have  so  removed,  or  in  which  he  shall  reside. 
[In  case  of  removal,  warrant  may  be  Issued  to  sheriff,  L.  1836,  ch.  461.] 
Collector  to  pay  over  monies. —  §  6.  Every  collector  shall, 
within  one  week  after  the  time  mentioned  in  his  warrant,  for 
paying  the  monies  directed  to  be  paid  to  the  town  officers  of 
his  town  and  to  the  county  treasurer,  pay  to  such  town  officers 
and  county  treasurer,  the  sums  required  in  such  warrant  to 
be  paid  to  them  respectively,  first  retaining  the  compensation 
to  which  he  may  be  legally  entitled.  The  town  officers  to  whom 
any  such  monies  shall  be  paid,  shall  deliver  to  the  collector 
duplicate  receipts  therefor,  one  of  which  duplicates  shall  be 
filed  by  the  collector  with  the  county  treasurer,  and  shall  entitle 
him  to  a  credit,  in  the  books  of  the  county  treasurer,  for  the 
amount  therein  stated  to  have  [399]  been  received;  and  no 
other  evidence  of  such  payment  shall  be  received  by  the  county 
treasurer. 

[Lu  1847,  ch.  455,  fi  16,  as  amended  by  L.  1875,  ch.  474,  reads  as  follows: 
"5  16.  Town  coUectors  shall  be  entitled  to  collect  five  per  cent  fees 
for  all  impald  taxes  imder  the  thirtieth  section  of  the  act  hereby 
amended,  and  whenever  any  such  collector  shall  make  return  to  the 
comity  treasurer  for  any  unpaid  taxes,  he  shall  add  to  the  several  sums 
so  returned  by  him,  five  per  cent,  which  shall  go  to  the  credit  of  the 
coimty,  and  be  coUected  with  said  uni)aid  taxes;  and  such  collector  shaU 
be  entitled  to  receive  from  the  comity  treasury,  and  be  paid  by  the  treasu- 
rer, two  per  cent  as  fees  for  all  taxes  so  returned  by  him.  The  town  collect- 
ors from  the  county  of  Kings,  in  addition  to  the  percentage  and  Interest 
authorized  by  sections  five  and  six  of  chapter  one  hundred  and  fifty-four 
of  the  laws  of  eighteen  hundred  and  forty-one,  ahaU  add  the  amount  of 
their  fees  which  shall  go  to  the  credit  of  the  respective  towns." 

Proceedhigs,  if  collection  of  tax  be  stayed,  L.  1853,  ch.  60;  L.  1879,  ch. 
402,  i  2.  Extension  of  time  to  coUector,  and  renewal  of  bond,  L.  1857,  dL 
7;  L.  1882,  di.  226;  L.  1885,  ch.  10;  |  12,  post] 


Digitized  by 


Google 


1694  THE  REVISED  STATUTES  OF  1827-8, 

Part  I,  ch,  18,  t.  8,  §§  7-11.  '  1  B.  S.,  8». 

If  greater  sum  collected  than  town  charges,  surplus  how  dis- 
posed of. — §  7.  Whenever  any  greater  amount  of  taxes  shall  be 
assessed  in  any  town  than  the  town  charges  thereof,  and  its 
proportion  of  the  state  tax,  and  county  charges,  the  surplus  shall 
be  paid  by  the  collector,  to  the  county  treasurer,  who  shall 
place  it  to  the  credit  of  such  town,  and  the  same  shall  go  to  the 
reduction  of  the  tax  of  the  succeeding  year. 

Tax  on  part  of  lot. — §  8.  The  collector  shall  receive  the  tax  on 
a  part  of  any  lot,  piece  or  parcel  of  land,  charged  with  taxes, 
provided  the  person  paying  such  tax  shall  furnish  a  particular 
specification  of  such  part;  and  if  the  tax  on  the  remainder  of 
such  lot,  piece  or  parcel  of  land,  shall  remain  unpaid,  the  col- 
lector shall  enter  such  specification,  in  his  return  to  the  county 
treasurer,  to  the  end  that  the  part  on  which  the  tax  remains 
unpaid,  may  be  clearly  known. 

lb. —  §  9.  If  the  part  on  which  the  tax  shall  be  so  paid,  be  an 
undivided  share,  then  the  person  paying  the  same,  shall  state 
to  the  collector  who  is  the  owner  of  such  share,  that  it  may  be 
excepted  in  case  of  a  sale  for  the  tax  on  the  remainder.  And 
the  collector  shall  enter  the  name  of  such  owner  on  hij3  account 
of  arrears  of  taxes. 

Duty  of  collector  as  to  unpaid  taxes. — g  10.  If  any  of  the 
taxes  mentioned  in  the  tax-list  annexed  to  his  warrant  shall 
remain  unpaid,  and  the  collector  shall  not  be  able  to  collect  the 
same,  he  shall  deliver  to  the  county  treasurer  an  account  of  the 
taxes  so  remaining  due,  and  upon  making  oath  before  the  county 
treasurer  (or  in  case  of  his  absence)  before  any  judge  of  a  court 
of  record,  any  justice  of  the  peace,  notary  public,  or  any  other 
officer  authorized  to  administer  oaths,  that  the  sums  mentioned 
in  such  account  remain  unpaid,  and  that  he  has  not,  upon 
diligent  inquiry,  been  able  to  discover  any  goods  or  chatties* 
belonging  to  or  in  the  possession  of  the  persons  charged  with,  or 
liable  to  pay  such  sums,  whereon  he  could  levy  the  same,  he 
shall  be  credited  by  the  county  treasurer  with  the  amount 
thereof.    [Thus  am.  by  L.  1890,  ch.  145.] 

Proceedings  if  collector  refuse  to  serve,  etc.;  another  ap- 
pointed.— §  11.  If  any  person  chosen  or  appointed  to  the  oflBce  of 
collector  of  any  town  or  ward  in  this  state,  shall  refuse  to  serve, 
or  shall  die,  resign,  or  remove  out  of  the  town  or  ward,  before 
he  shall  have  entered  upon  or  completed  the  duties  of  his  office, 
or  shall  be  disabled  from  completing  the  same,  by  reason  of 

*8oiiitlieorigliuU. 
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sieknesB  or  any  other  cause,  the  supervisor  and  any  two  justices 
of  such  town  or  ward,  shall  forthwith  appoint  a  collector  for  the 
remainder  of  the  year,  who  shall  give  the  like  security,  and  be 
subject  to  the  like  duties  and  penalties,  and  have  the  same 
powers  and  compensation,  as  the  collector  in  whose  place  he 
was  appointed;  and  the  supervisor  shall  forthwith  give  notice 
of  such  appointment  to  the  county  treasurer.  But  such  appoint- 
ment shall  not  exonerate  the  former  collector,  or  his  sureties, 
from  any  liability  incurred  by  him  or  them.     [400.] 

Warrant  to  person  appointed.—  §  12.  If  a  warrant  shall  have 
been  issued  by  the  board  of  supervisors  prior  to  any  appoint- 
ment under  the  last  section,  the  original  warrant,  if  the  same 
can  be  obtained,  shall  be  delivered  to  the  collector  so  appointed, 
and  shall  be  considered  as  giving  him  the  same  powers  as  if 
originally  issued  to  himself;  but  if  such  warrant  can  not  be 
obtained,  a  new  one  shall  be  made  out  by  the  clerk  of  the  board 
of  supervisors  of  the  county,  which  shall  be  directed  to  the  col- 
lector so  appointed.  And  upon  every  such  appointment,  the 
supervisor  of  the  town  or  ward,  if  he  shall  think  it  necessary, 
may  extend  the  time  limited  for  the  collection  of  taxes  for  a 
period  not  exceeding  thirty  days;  of  which  extension  he  shall 
forthwith  give  notice  to  the  county  treasurer. 

[Extension  of  time,  renewal  of  bond,  etc.,  L.  1857,  eh.  7;  L.  1882,  ch. 
226;  L.  1885,  ch.  10. 

L.  1862,  eh.  194.  "  §  1.  In  aU  cases  where  any  county  treasiwer  shall 
Issue  his  warrant  against  a  defaulting  coUectoi%  the  said  warrant  shall 
direct  the  sheriff  to  collect  of  the  said  collector,  in  addition  to  the 
amount  in  which  the  said  collector  shaU  be  in  defaulti,  all  costs  aud 
fees   for  collecting. 

§  2.  The  said  sheriff  shall  receive  the  same  fees  as  on  executions  issued 
out  of  the  supreme  court"] 

Proceedings  in  case  collector  neglects  to  pay  over  monies. 
—  §  13.  If  any  colleotor  shall  refuse  or  neglect  to  pay  to 
the  several  town  officers  of  his  town  or  to  the  county  treasurer, 
the  sums  required  by  his  warrant  to  be  paid  to  them  respectively, 
or  either  of  them,  or  to  account  for  the  same  as  unpaid,  the 
county  treasurer  shall,  within  twenty  days  after  the  time  when 
such  payments  ouf^ht  to  have  been  made,  issue  a  warrant  under 
his  hand  and  seal,  directed  to  the  sheriff  of  the  county,  com- 
manding him  to  levy  such  sum  as  shall  remain  unpaid  and  un- 
accounted for  by  such  collector,  of  the  goods  and  chattels,  lands 
and  tenements  of  such  collector,  and  to  pay  the  same  to  the 
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county  treasurer,  and  return  such  warrant  within  forty  days 
after  the  date  thereof ;  which  warrant  the  county  treasurer  shall 
immediately  deliver  to  the  sheriff  of  the  county;  but  no  such 
warrant  shall  be  issued  by  the  county  treasurer  for  the  collec- 
tion of  monies  payable  to  town  officers,  without  proof,  by  the 
oath  of  such  town  officers,  of  the  refusal  or  neglect  of  the  col- 
lector to  pay  the  same,  or  account  therefor  as  above  provided. 

Duty  of  sheriff  on  warrant  against  collector. —  §  14.  The 
sheriff  to  whom  such  warrant  is  directed,  shall  immediately 
cause  the  same  to  be  executed,  and  shall  make  return  thereof  to 
the  county  treasurer,  within  the  time  therein  specified,  and  shall 
pay  to  him  the  money  levied  by  virtue  thereof,  deducting  for  his 
fees  the  same  compensation  that  the  collector  would  have  been 
entitled  to  retain.  Such  part  of  the  monies  collected,  if  any,  as 
ought  to  have  been  paid  by  the  collector  to  town  officers,  shall 
be  paid  by  the  county  treasurer  to  the  officers  to  whom  the  col- 
lector waj9  directed  to  pay  the  same:  but  if  the  whole  amount  of 
monies  due  from  the  collector,  shall  not  be  collected  in  such 
warrant,  the  county  treasurer  shall  first  retain  the  amount 
which  ought  to  have  been  paid  to  him,  before  making*  any  pay- 
ment to  the  town  officers. 

Sheriff's  return.— §  15.  If  the  whole  sum  due  from  the  col- 
lector shall  be  collected,  the  sheriff  shall  so  state  in  his  return; 
but  if  a  part  only,  or  if  no  part  of  such  -sum  shall  be  collected, 
the  sheriff  shall  state  in  his  return  the  amount  levied,  if  any, 
exclusive  of  his  fees,  and  shall  also  certify  that  such  collector 
has  no  goods  or  chattels,  lands  or  tenements,  in  his  [401]  county, 
from  which  the  monies,  or  the  residue  thereof,  as  the  case  may 
be,  could  be  levied;  and  in  either  ca'be,  the  county  treasurer  shall 
forthwith  give  notice  to  the  supervisor  of  the  town  or  ward,  of 
the  amount  due  from  such  collector. 

Collector's  bond;  when  to  be  sued. — §  16,  The  supervisors 
shall  forthwith  cause  the  bond  of  such  collector  to  besput  in  suit, 
and  shall  be  entitled  to  recover  thereon  the  sum  due  from  such 
collector,  with  costs  of  suit;  and  the  monies  recovered  shall  be 
applied  and  paid  by  the  supervisor,  in  the  same  manner  in  which 
it  was  the  duty  of  the  collector  to  have  applied  and  paid  the 
same. 

Proceedings  against  the  sheriff  if  he  neglect  to  return  warrant 
or  pay. —  §  17.  If  any  sheriff  shall  neglect  to  return  any  such 
warrant,  or  to  pay  the  money  levied  thereon,  within  the  time 
limited  for  the  return  of  such  warrant;  or  shall  make  any  other 
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return  than  such  as  is  above  mentioned,  the  county  treasurer 
shall  forthwith  proceed  to  collect,  by  attachment,  the  whole 
sum  directed  to  be  levied  by  such  warrant 

lb. — §  18.  In  case  the  county  treasurer  shall  fail  to  collect 
such  monies,  by  attachment,  he  shall  certify  to  the  comptroller, 
that  he  has  issued  such  warrant,  stating  its  contents,  that  the 
sheriff  has  neglected  to  return  the  same,  in  the  manner  required 
by  law,  or  to  pay  the  money  levied  thereon,  as  the  case  may  be, 
and  that  he  has  pursued  the  remedy,  by  attachment,  without 
effect 

lb. —  §  19.  The  comptroller  shall  give  notice  thereof  to  the 
attorney-general,  who  shall  immediately  prosecute  such  sheriff, 
and  his  sureties,  for  the  sum  jiue  on  such  warrant;  which  sum, 
when  collected,  shall  be  paid  to  the  treasurer  of  this  state,  and 
by  him,  on  the  comptroller's  warrant,  to  the  county  treasurer. 

Satisfaction  of  collector's  bond. —  §  20.  Upon  the  settlement 
of  the  amount  of  taxes,  directed  to  be  collected  by  any  collector, 
in  any  of  the  towns  or  wards  in  this  state,  (the  city  of  New- York 
excepted,)  the  county  treasurer  shall,  if  requested,  give  to  such 
collector,  or  to  any  of  his  sureties,  a  satisfaction  piece  in 
writing,  and  shall  acknowledge  the  same,  before  some  person 
authorized  to  take  acknowledgments  of  the  satisfaction  of 
judgments  in  courts  of  record. 

lb, —  §  21.  Upon  the  production  of  such  satisfaction  piece, 
acknowledged  as  aforesaid,  the  clerk  of  the  county  shall  enter 
satisfaction  of  record  of  the  collector's  bond,  which  shall  thereby 
be  discharged. 

lb. — §  22.  The  ofTicers  taking  and  entering  such  acknowledg- 
ment of  satisfaction,  shall  be  entitled  to  the  same  fees  as  for 
taking   and    entering   acknowledgment     of    satisfaction    of   a 
judgment  in  the  courts  of  common  pleas. 
[Remainder  of  title  3,  §§  23-93,  1  R.  S.,  402-14,  repealed.] 

[414]  TITLE  IV. 

Regulations  concerning  the  Assessment  of  Tawes  on  Incorpo- 
rated Companies,  and  the  Commutation  or  Collection  thereof. 
Section    1.  Mooied   corporationiB,    derfvin^    income   or   profit,    liable   1x) 
taxation. 

2.  Officers  of  sncli  company  to  deliver  statement  annually  to 

assessors;  contents. 

3.  A  like  statement  to  be  delivered  to  comptroller. 
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SectLoa    4.  Forfeiture  of  $250  tot  omitting  to  famish  statements. 

5.  If  company  prosecuted  tberefor»  terms  on  which  suit  may  be 

discontinued.  ^ 

6.  Assessors  to   enter  such   companies  and  their   property  in 

assessment-roll. 

7.  [Repealed.] 

a  Value  of  stod£  may  be  reduced  by  affidavit. 
9  to  14.  [Repealed.] 

15.  Assessments  on  companies  to  be  set  down  in  fifth  column  of 

corrected  roll. 

16.  SiH)erYis(»:^  to  send  names  of  companies  liable  to  taxation, 

to  comptroller,  etc. 
IT.  Taxes  on  companies  to  be  demanded  of  presidents,  etc.;  if 
not  paid,  how  collected., 

18.  To  be  paid  out  of  the  funds  of  the  company. 

19.  If  cc^lector  cannot  collect  tax,  tx>  return  same  tx>  county  treas- 

ut^r,   etc. 

20.  County  treasurer  to  certify  facts  to  comptroller;  taxes  how  to 

be  credited. 

21.  Duty  of  comptroller  and  attorney-general,  as  to  companies 

neglecting  to  pay. 

22.  Chancellor  to  order  sequestration  of  property,  etc.    to  satisfy 

taxes  and  costa 

23.  Attorney-general  may  also  recover  by  action  at  law,  such  tax 

with  costs. 

Companies  liable  to  taxation. — Section  1.  All  monied  or  stock 
corporations  deriving  €Ln  inccmie  or  profit  from  their  capital,  or 
otherwise,  shall  be  liable  to  taxation  on  their  capital,  in  the 
manner  hereinafter  prescribed. 

[L.  185T,  ch.  456,  §  8,  reads  as  follows: 

"  I  3.  The  capital  «tock  of  every  company  liaMe  to  taxation,  except 
such  part  of  it  as  shall  have  been  excepted  in  the  assessment-roll,  or  as 
shall  have  been  exempted  by  law,  together  with  \{»  surplus  profits  or 
reserved  funds,  exceeding  ten  per  cent  of  its  capital,  after  deducting  the 
assessed  value  of  its  real  estate,  and  all  shares  of  stock  in  other  corpo- 
rations actually  owned  by  such  company,  which  are  taxable  i^khl  their 
capital  stod£  under  the  laws  of  this  state,  shall  be  assessed  at  its  actual 
value,  and  taxed  in  the  same  manner  as  the  other  personal  and  real 
estate  of  the  county." 

Undw  these  provisions,  actual  value  of  tangible  persotial  prop^ly  is 
W  be  assessed;  value  of  franchises  not  to  be  included;  other  statutes  pro- 
vide for  taxing  real  estate  and  franchises;  market  value  of  shares  is  not 
proper  basis  for  determining  value  of  capital  stock,  which,  in  this  con- 
nection, means  corporate  assets.  Pea  ex  rel.  Union  Trust  Co.  t.  Coleman^ 
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126  N.  y.  433;  Peo.  ex  reL  Manhattan  R.  R.  Co.  v.  Barker,  146  N.  X.  304; 
Peo.  ex  reL  Bleecker  St.  R.  R.  Co.  v.  Barker,  85  Hun  210.  Francdiises  of 
domestic  corx>oration,  how  taxed,  L.  1880,  ch.  542;  of  foreign  corporation, 
L.  1805,  ch.  240;  of  foreign  bank,  L..  1882,  ch.  409,  §§  321,  ft;  of  foreign 
insurance  company,  Ins.  L.,  §  34.  Exemptions  from  taxation^  R.  S.,  part 
1,  ch.  13,  t  1,  §  4,  and  note.  Owner  of  corporate  stock  not  to  be  taxed 
as  an  individual  for  such  stock,  R.  S.,  part  1,  ch.  13,  t  1,  §  7.] 

Officers  to  deliver  statements  to  assessors. — §  2.  The  presi- 
dent, cashier,  secretary,  treasurer,  or  other  proper  officer,  of 
every  such  incorporated  company,  shall,  on  or  before  the  first 
day  of  July  in  each  year,  make  and  deliver  to  the  assessors,  or 
one  of  them,  of  the  town  or  ward  in  which  such  company  is 
liable  to  be  taxed,  according  to  the  provisions  of  the  sixth 
section  of  the  second  title  of  this  chapter,  a  written  statement, 
specifying, 

1.  The  real  estate,  if  any,  owned  by  such  company,  the  towns 
or  wards  in  which  the  same  is  situated,  and  the  sums  actually 
paid  therefor: 

2.  The  capital  stock  actually  paid  in  and  secured  to  be  paid 
in,  excepting  therefrom  the  sums  paid  for  real  estate,  and  the 
amount  of  such  capital  stock  held  by  the  state,  and  by  any  incor- 
porated literary  or  charitable  institution:    And, 

3.  The  town  or  ward  in  which  the  principal  office  or  place  of 
transacting  the  financial  business  of  such  company,  is  situated; 
or  if  there  [415]  be  no  such  principal  office,  the  town  or  ward  in 
which  its  operations  are  carried  on,  or  in  which  It  is  liable  to  be 
taxed,  under  the  provisions  of  this  chapter. 

And  to  comptroller. —  §  3.  The  president  or  other  proi)er 
officer  of  every  such  company,  shall  also  deliver  to  the  comp- 
troller, on  or  before  the  first  day  of  July  in  each  year,  a  written 
statement,  containing  the  same  matters  required  by  the  fore- 
going section,  to  be  specified  in  the  statement  to  be  delivered 
to  the  assessors.  The  statements  required  by  this  and  the  pre- 
ceding section  of  this  title,  shall  be  certified  under  the  oath  of 
the  said  president  or  other  proper  officer,  to  be  in  all  respects 
just  and  true. 

[False  statem^it  or  refusal  to  make  statement,  a  misdemeanor,  Pen. 
Ck)de,  fi§  486,  61L] 

Penalty. — §  4.  If  the  statements  above  required,  or  either  of 
them,  shall  not  be  furnished  by  any  company  to  the  assessors 
and  to  the  comptroller,  within  thirty  days  after  the  time  above 
provided)  the  company  neglecting  to  furnish  snch  statements. 
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or  either  of  them,  shall  forfeit  to  the  people  of  this  state,  for 
each  statement  omitted  to  be  furnished,  the  sum  of  two  hun- 
dred and  fifty  dollars:  and  it  shall  be  the  duty  of  the  comp- 
troller to  furnish  the  attorney-general  with  an  account  of  all 
companies  that  shall  neglect  to  render  such  lists,  that  he  may 
prosecute  for  the  penalties  hereby  imposed. 

Suit  theref jr.~  §  5.  If  any  company,  that  shall  be  prosecuted 
for  any  such  penalty,  shall  pay  the  costs  of  prosecution  and 
furnish  the  statement  required,  the  comptroller,  if  he  shall  be 
satisfied  that  the  omission  was  not  willful,  may,  in  his  discre- 
tion, discontinue  such  suit 

Companies;  how  assessed.—  §  6.  The  assessors  shall  enter  all 
incorporated  companies  from  which  such  statements  shall  have 
been  received  by  them,  and  the  property  of  such  companies,  and 
the  property  of  all  other  incorporated  companies,  liable  to  taxa- 
tion in  their  respective  towns,  in  their  assessment-rolls,  in  the 
following  manner: 

1.  They  shall  insert  in  the  first  column  of  their  assessment- 
rolls  the  name  of  each  incorporated  company  in  their  respective 
towns  or  wards  liable  to  taxation  on  its  capital  or  otherwise^ 
and  under  its  name  they  shall  specify  the  amount  of  its  capital 
stock  paid  in,  and  secured  to  be  paid  in,  the  amount  paid  6y 
such  company  for  real  estate  then  belonging  to  such  company, 
wherever  the  same  may  be  situated,  the  amount  of  all  surplus 
profits  or  reserved  funds,  exceeding  ten  per  cent  of  their  capital, 
after  deducting  therefrom  the  said  amount  of  said  real  estate, 
and  the  amount  of  its  stock,  if  any,  belonging  to  the  state  and 
to  incorporated  literary  and  charitable  institutions.  [Thus  am. 
hy  L.  1853,  ch.  654.] 

2.  In  the  second  column,  they  shall  enter  the  quantity  of  real 
estate  owned  by  such  company,  and  situated  within  their  town 
or  ward;  and  in  the  third  column,  the  actual  value  thereof, 
estimated  as  in  other  cases. 

3.  In  the  fourth  column  they  shall  enter  the  amount  of  the 
capital  stock  of  every  incorporated  company  paid  in,  and  secured 
to  be  paid  in,  and  of  all  such  surplus  profits  or  reserved  funds  as 
aforesaid,  after  deducting  the  sums  paid  out  for  all  the  real 
estate  of  [416]  such  company,  wherever  the  same  may  be 
situated  and  then  belonging  to  it,  and  the  amount  of  stock,  if 
any,  belonging  to  the  people  of  this  state  and  to  incorporated 
literary  and  charitable  institutions.   [  Thus.  a/m.  hy  L.  1858,oA.  654.] 

[Sectkni;  7  was  repealed  by  L.  1853,  eh.  654.] 
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Preceding  section  extended.— §  8.  The  provisions  of  the 
fifteenth  section  of  the  second  title  of  this  chapter,  shall  be,  and 
are  hereby  extended  to  the  incorporated  companies  in  the  two 
preceding  sections  named ;  and  the  president,  secretary,  or  other 
proper  officer,  may  make  the  affidavit  required  by  said  section. 
[417.] 

[Sections  9,  10  and  14  were  repealed  by  L.  1857,  ch.  456;  and  sections 
11,  12  and  13  by  L.  1853,  ch.  654.] 

Taxes  to  be  stated  and  collected. — §  15.  The  amount  of  taxes 
assessed  on  all  incorporated  companies  liable  to  taxa- 
tion, shall  be  set  down  by  the  board  of  supervisors, 
in  the  fifth  column  of  the  corrected  assessment-roll,  and 
shall  form  a  part  of  the  moneys  to  be  collected  by  the  collector. 
[Thtis  am.  by  L.  1857,  ch.  456.] 

Duty  of  supervisors. — §  16.  The  board  of  supervisors  having 
completed  the  assessment,  shall  transmit  to  the  comptroller, 
with  the  aggregate  valuations  of  the  real  and  personal  estate  in 
their  county,  a  statement,  showing  the  names  of  the  several 
incorporated  companies  liable  to  taxation  in  such  county;  the 
amount  of  the  capital  stock  paid  in,  and  secured  to  be  paid  in, 
by  each;  the  amount  of  real  and  personal  property  of  each,  as 
put  down  by  the  assessors,  or  by  them;  and  the  amount  of 
taxes  assessed  on  each.  In  those  counties  in  which  there  is  no 
such  company,  the  boards  of  supervisors  shall  certify  such  fact 
to  the  comptroller,  with  their  returns  of  the  aggregate  valua- 
tions of  real  and  personal  estate. 

Duty  of  collector. —  §  17.  The  collector  shall  demand  payment 
of  all  taxes  assessed  on  incorporated  companies,  from  the  presi- 
dent, or  other  proper  officer,  of  such  companies,  and  if  not  paid, 
shall  proceed  in  the  collection  and  payment  thereof,  in  the 
same  manner  as  in  other  cases,  and  shall  be  liable  to  the  same 
penalties  for  the  non-payment  of  monies  collected  by  him.  And 
the  collector's  receipt  shall  be  evidence  of  the  payment  of  such 
tax. 

[RaUroad  and  electric  companies  may  pay  tax  directly  to  county 
treasurer,  L.  1870,  ch.  506;  L.  1886,  ch.  659,  §  5.] 

Taxes ;  how  to  be  paid. — §  18.  Such  taxes  shall  be  paid  out 
of  the  funds  of  the  company,  and  shall  be  rateably  deducted 
from  the  dividends  of  those  stockholders  whose  stock  was  taxed, 
or  shall  be  charged  upon  such  stock,  if  no  dividends  be  after- 
wards declared. 
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Proceedings  if  taxes  can  not  be  collected— §  19.  If  the  eol- 
lector  shall,  not  be  able  to  collect  any  tax  assesBed 
upon  an  incorporated  company,  he  shall  return  the  same  to 
the  county  treasurer,  and  at  the  same  time,  make  affidavit  before 
the  county  [418]  treasurer,  or  some  other  officer  authorized  to 
administer  oaths,  that  he  had  demanded  payment  thereof  from 
the  president,  or  other  proper  officer  of  the  company,  and  that 
such  officer  had  refused  to  pay  the  same,  or  that  he  had  not  been 
able  to  make  such  demand,  as  the  case  may  be;  and  that  such 
company  had  no  personal  property,  from  which  he  could  levy 
such  tax. 

lb.— §  20.  The  county  treasurer  shall  thereupon  certify  such 
facts  to  the  comptroller,  who  shall  pass  to  the  credit  of  such 
county  treasurer  the  amount  of  all  taxes  so  returned  and  certi- 
fied, as  in  the  cases  of  taxes  on  the  lands  of  non-residents. 

Attorney-general  to  file  bill  in  chancery. — §  21.  The  comp- 
troller shall  furnish  the  attorney-general  with  the  names 
of  all  the  companies  and  banks  refusing  or  neglecting  to  pay 
the  taxes  imposed  on  them,  with  the  amount  due  from  them 
respectively,  and  the  attorney-general  shall  thereupon  file  a 
petition  in  the  supreme  court  against  every  such  company  or 
bank  for  the  discovery  and  sequestration  of  its  property.  [Thus 
am.  by  L.  1857,  ch.  456.] 

Powers  of  chancellor. — §  22.  The  chancellor,  on  the  filing  of 
such  bill,  or  on  the  coming  in  of  the  answer  thereto,  shall  order 
such  part  of  the  property  of  such  company  to  be  sequestered,  as 
he  shall  deem  necessary  for  the  purpose  of  satisfying  the  taxes 
in  arrear,  with  the  costs  of  prosecution ;  and  he  may  also,  at  his 
discretion,  enjoin  such  company,  and  the  officers  thereof,  from 
any  further  proceedings  under  their  act  of  incorporation,  and 
may  order  and  direct  such  other  proceedings,  as  he  shall  deem 
necessary,  to  compel  the  payment  of  such  tax  and  costs. 

Further  remedy. —  §  23.  The  attorney-general  may  also 
recover  such  tax,  with  costs,  from  such  delinquent  company, 
by  action  in  any  court  of  record  in  this  state. 

[By  L.  1857,  ch.  536,  §  6,  the  23  sections  of  this  title  w»e  dedared 
inapplicable  to  railroad  corporations,  and  sections  numbered  24,  25,  26^ 
27  and  28,  were  added  to  this  title.  But  said  section  6  was  repealed  by 
L.  1858,  ch.  110;  thus,  doubtless,  expunging  the  added  sectiODS.] 
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TITZiE    V. 

Miscellaneous  Provisions  of  a  general  Nature. 

Secti<Mi    1.  Town  and  city  d^ks  annually  to  return  names  of  assesscfv 
and  coUectors. 

2.  Delinquent  town  clerks  and  assessors  to  be  reported  to  comp- 

troller and  prosecuted. 

3.  Bonds,  notes,  eta,  sent  to  this  state  for  collection,  not  to  be 

taxed. 

4.  When  tenant  paying  tax,  may  sue  thefefor  or  retain  out  of 

rent 

5.  Losses  sustained  by  default  of  collector  or  treasurer,  on  wtiom 

chargeable. 
6w  Comptroller  to  cancel   certain  erroneous   charges  <rf  United 

States  direct  tax. 
7,  8  and  9.  Proceedings  by  comptroller  and  other  officers,   to 

insure  correcft  returns. 

10,  Certificates     and     conveyances     executed     by     comptroller, 

may  be  recorded,  etc. 

11.  Sales  of  lands  for  taxes  for  opening  roads,  how  to  be  made. 
12  and  13.  Comptroller  to  send  forms,  etc.,  to  county  treasurers, 

to  be  distributed  by  them. 

14.  Comptroller  to  cause  copies  of  this  chapter  to  be  printed  ^nd 

distributed. 

15.  Punishment  of  officers,  for  willfully  neglecting  the  execution 

of  this  chapter. 

Duty  of  town  and  dty  clerks,— Section  }.  The  clerks  of 
the  cities  oJ  New  York,  Albany,  Hudson,  Schenectady  and  Tpoy, 
and  the  town  clerks  of  the  several  towns,  shall  yearly,  before 
the  first  day  oC  October  in  each  year,  certify  and  deliver  to  the 
supervisors  of  their  respective  towns,  the  names  of  all  the 
assessors  and  collectors  in  their  respective  cities  and  towns, 
and  the  [410]  same  shall  be  delivered  to  the  board  of  super- 
visors, at  their  next  meeting. 

Duty  of  Koard  of  supervisors. — §  2.  The  boards  of  supers 
visors  of  the  several  counties,  at  every  annual  meeting,  shall 
transmit  to  the  comptroller  the  names  and  places  of  abode  of 
the  town  clerks  and  assessors,  in  their  respective  counties,  who 
shall  have  wilfully  refused  or  neglected  to  perform  the  duties 
required  of  them  in  this  chapter;  and  the  comptroller  shall 
thereupon  give  notice  to  the  district  attomies  of  the  proper 
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counties,  to  the  end  that  they  may  prosecute  such  delinquent 
town  clerks  and  assessors,  for  the  penalties  incurred  by  them* 

Bonds,  etc.,  sent  to  this  state  for  collection,  not  to  be  taxed. 
—  §  3.  ''ATien  any  bond,  mortgage,  note,  contract,  account  or 
other  demand,  belonging  to  any  person  not  being  a  resident  of 
this  state,  shall  be  sent  to  this  state  for  collection,  or  shall  be 
deposited  in  this  state  for  the  same  purpose,  such  property 
shall  be  exempt  from  taxation;  and  nothing  contained  in  this 
chapter  yhall  be  construed  to  render  any  agent  of  such  owner 
liable  to  be  assessed  or  taxed  for  such  property;  but  every  such 
agent  shall  be  entitled  to  have  any  such  property  deducted  from 
his  assessment,  upon  making  affidavit,  before  the  assessors  at 
the  time  appointed  by  them  for  reviewing  their  assessments,  that 
such  property  belongs  to  a  non-resident  owner,  and  therein 
specifying  his  name  and  residence. 

Remedy  of  tenant  for  taxes  paid. —  §  4.  When  the  tax  on 
any  real  estate  shall  have  been  collected  of  any  occupant  or 
tenant,  and  any  other  person,  by  agreement,  or  otherwise,  ought 
to  pay  such  tax,  or  any  part  thereof,  such  occupant,  or  tenant, 
shall  be  entitled  to  recover,  by  action,  the  amount  which  such 
person  ought  to  have  paid ;  or  to  retain  the  same  from  any  rent 
due,  or  accruing  from  him  to  such  person,  for  the  land  so  taxed. 

Losses  by  collectors  or  county  treasurer. —  §  5.  All  losses 
which  may  be  sustained  by  the  default  of  the  collector  of  any 
town  or  ward,  shall  be  chargeable  on  such  town  or  ward.  All 
losses  which  may  be  sustained  by  the  default  of  the  treasurer 
of  any  county,  in  the  discharge  of  the  duties  imposed  by  this 
chapter,  shall  be  chargeable  on  such  county.  And  the  several 
boards  of  supervisors  shall  add  such  losses,  to  the  next  year's 
taxes  of  such  town  or  county. 

Sales  for  United  States  direct  tax. — §  6.  Whenever  it  shall 
appear  to  the  comptroller,  that  any  charge  of  arrears  of  the 
direct  tax  of  the  United  States,  returned  to  his  office  as  unpaid, 
has  been  paid  to  any  of  the  collectors  of  that  tax,  or  that  the 
same  lands  have  been  twice  charged  w  ith  the  same  tax,  he  shall 
cancel  the  erroneous  charge  on  the  books  of  his  office. 

Comptroller  may  require  correct  returns. —  §  7.  If,  in  con- 
sequence of  having  received  irregular  and  imperfect  descrip- 
tious  of  the  lands  of  non-residents  in  any  town,  the  comptroller 
shall  apprehend  that  irregular  or  imperfect  returns  may  again 
be  received,  he  may  give  notice  of  such  apprehension  to  the 
board  of  supervisors  [420]  of  the  proper  county,  at  their  annual 
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meeting,  specifying  the  several  towns  in  such  county,  the  re- 
turns from  which  will  probably  require  correction. 

Duty  of  supervisors  thereupon. — g  S.  Tt  shall  be  the  duty 
of  such  board  of  supervisors  to  require  the  assessors  and  the 
collector  of  such  town,  specified  in  the  notice  of  the  comptroller, 
to  meet  in  such  town  at  such  place  as  shall  be  designated  by 
the  supervisors,  withm  thirty  days  of  the  expiration  of  the  time, 
when  the  collectors  are  to  make  their  returns  to  the  county 
treasurers. 

Of  assessors  and  collectors.— §  9.  It  shall  be  the  duty  of  the 
assessors  and  collectors  to  meet  pursuant  to  such  requisition. 
The  collectors  shall  specify  to  the  assessors,  the  several  lots  to 
be  returned  as  non-resident  property,  by  reason  of  the  non-pay- 
ment of  the  taxes;  and  the  assessors  shall  arrange  the  same 
according  to  the  provisions  of  this  chapter,  and  shall  examine 
the  descriptions  of  the  lots;  and  in  case  any  of  them  are  found 
erroneous  and  imperfect,  they  shall  correct  the  same,  conform- 
able to  such  instructions  as  may  have  been  received  from  the 
comptroller,  and  the  collector  shall  thereupon  return  the  lots 
as  arranged  and  described  by  the  assessors,  to  the  county 
tieasurers. 

Comptroller's  certificate  or  deed.  —  §  10.  Every  certificate 
or  conveyance  executed  by  the  comptroller  in  pursuance  of  the 
provisions  of  this  chapter,  may  be  recorded  in  the  same  manner, 
and  with  the  like  effect,  as  a  deed  regularly  acknowledged  or 
proved,  before  any  oflicer  authorised  by  law,  to  take  the  proof 
and  acknowledgment  of  deeds. 

Sales  for  taxes  for  opening  roads. — §  11.  All  sales  of  lands 
charged  with  taxes  in  arrear  for  opening  and  improving  roads 
within  this  state,  shall  be  conducted  in  the  manner  hert^in- 
before  i>rescribed;  and  the  owners  of  the  lands  sold,  shall  be 
allowed  to  redeem  within  the  same  time,  and  on  the  same 
conditions. 

Blank  forms  and  instructions. — §  12.  The  comptroller  shall, 
from  time  to  time,  at  his  discretion,  transmit  blank  forms  of 
assessment-rolls,  and  of  returns  of  unpaid  taxes,  to  the  several 
county  treasurers  in  this  state;  together  with  such  instructions 
as  he  shall  think  useful,  for  the  purpose  of  enforcing  the  uni- 
form and  proper  execution  of  this  chapter. 

Distribution  thereof.— §  13.  The  county  treasurers  shall  dis- 
tribute such  of  the  said  forms  and  instructions,  as  shall  have 
214 
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been  intended  for  the  use  of  assessors,  among  the  town  clerks, 
in  their  respective  counties,  who  shall  deliver  the  same  to  the 
assessors  in  their  respective  towns.  The  county  treasurer  shall 
also  transmit  or  deliver  a  copy  of  such  forms  and  instructions 
to  each  of  the  assessors  in  any  city  in  his  county. 

Copies  of  this  chapter. —  §  14.  The  comptroller  shall,  from 
time  to  time,  whenever  he  shall  find  it  to  be  necessary,  cause  to 
be  printed,  at  the  expense  of  this  state,  a  sufficient  number  of 
copies  of  this  chapter,  to  furnish  one  copy  to  each  county 
treasurer,  supervisor,  town  clerk,  assessor  and  collector  within 
this  state;  and  shall  transmit  to  each  county  treasurer  a  suffi- 
cient [421]  number  for  his  county.  Every  county  treasurer 
receiving  such  copies,  shall  immediately  transmit,  at  the  expense 
of  the  county,  to  the  clerk  of  each  town  therein,  five  copies,  to 
be  distributed  by  him  among  the  officers  entitled  thereto;  and 
he  shall  also  transmit  or  deliver  one  such  copy  to  each  assessor 
and  collector,  in  every  city  in  his  county. 

Officers  guilty  of  neglect  of  duty.-  §  15.  If  any  of  the 
officers  concerned  in  the  execution  of  this  chapter,  shall  wilfully 
neglect  or  refuse  to  perform  the  duties  assigned  them,  such 
officer  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  punished  by  fine  or  imprisonment,  or  both,  in 
the  discretion  of  the  court 

[Title  6,  "  Special  and  local  provisions,"  ia  omitted  as  being  special 
legislation,  and  probably  all  obsolete  and  superseded.  R.  S.,  part  1, 
ch.  14.  and  titles  1-2  of  ch.  15  (1  R.  S.  422-96)  are  repealed.] 

[R.  S.,  part  1,  ch.  15;  1  R.  S.,  497.] 
[497.]  TITLE  UL 

Of  the  Duties  of  the  Superintendent  of  Common  Schools j  in 
Relation  to  the  Instruction  of  the  Deaf  and  Dunib. 

Section  1.  Institution  in  New  York,  and  other  such  institutions,  subject 
to  his  visitation. 
2.  Duties  of  the  superintendent  in  relation  to  such  institutions. 

Subject  to  visitation. — Section  1.  The  institution  of  the  deixf 
and  dumb  in  the  city  of  New  York,  and  every  other  similar  In- 
stitution incorporated,  or  to  be  incorporated  in  this  state,  shall 
be  subject  to  the  visitation  of  the  superintendent  of  common 
schools. 

[Subject  to  visitation  of  superintendent  of  public  instruction,  ConsoL 
School  L.,  t  15,  $  40.] 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  lliYI 

1 B.  a,  i97-8.  Part  L  ch.  15,  t  d,  §  9- 

Duties  of  superintendent —  §  2.  It  shall  be  the  duty  of  the 
superintendent,  as  such  visitor, 

1.  To  inquire  from  time  to  time  into  the  expenditures  of  each 
institution,  and  the  systems  of  instruction  pursued  therein 
respectively: 

2.  To  visit  and  inspect  the  schools  belonging  thereto,  and  the 
lodgings  and  accommodations  of  the  pupils: 

3.  To  ascertain,  by  a  comparison  with  other  similar  institu- 
tions, whether  any  improvements  in  instruction  and  discipline 
can  be  made;  and  for  that  purpose  to  appoint  from  time  to  time 
suitable  persons  to  visit  the  schools: 

4.  To  suggest  to  the  directors  of  such  institution,  and  to  the 
legislature,  such  improvements  as  he  shall  judge  expedient: 

5.  To  make  an  annual  report  to  the  legislature  on  all  the 
matters  before  enumerated,  and  particularly  as  to  the  condition 
of  the  schools,  the  improvement  of  the  pupils,  and  their  treat- 
ment in  respect  to  board  and  lodging. 

[R.  S.,  Part  I,  ch.  16;  1  B.  S.  497.] 
TITLE  IV. 

Of  the  Oospel  and  School  Lots. 
Section  1.  Trustees  of  gospel  or  school  lots,  a   corporation  for   certain 
purposes. 

2.  Such  trustees  to  give  bond. 

3.  Their  powers  and  duties. 

4.  Auditors   of   town,    to  report  upon   accounts   of  trustees   of 

gospel  and  school  lots. 
5  and  6.  Lands  and  money  arising  therefrom,  how  disposed  of 

upon  division  of  town. 
7.  When  the  share  of  any  town  is  to  be  paid  to  supervisor,  etc. 
[Sections  1-2  are  obsolete.     Trustees    of  gospel  and    school    lots  are 
abolished,  and  their    duties    now    devolved    upon    supervisors,   Consol. 
School  L.,  t  3,  §  1;  t  2,  §  22;  L.  1780,  ch.  32,  and  notes.    Sup^^lsors  may 
distribute  fund  among  school  districts,  L.  1885,  ch.  232.] 

Their  powers  and  duties.  [498]— §8.  The  trustees,  besides  the 
ordinary  powers  of  a  corporation,  shall  have  power,  and  it  shall 
be  their  duty, 

1.  To  take  and  hold  possession  of  the  gospel  and  school  lot 
of  their  town: 

2.  To  lease  the  same  for  such  time  not  exceeding  twenty-one 
years,  and  upon  such  conditions  as  they  shall  deem  expedient: 

3.  To  sell  the  same  with  the  advice  and  consent  of  the  inhab- 
itants of  the  town,  in  town  meeting  assembled,  for  such  price 
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and  upon  such  terms  of  credit  as  shall  appear  to  them  most 
advantageous: 

4.  To  invest  the  proceeds  of  such  sales  in  loans,  secured  by 
bond  and  mortgage  upon  unincumbered  real  property  of  the 
value  of  double  the  amount  loaned: 

5.  To  purchase  the  property  so  mortgaged  upon  a  foreclosure, 
and  to  hold  and  convey  the  property  so  purchased  whenever  it 
shall  become  necessary: 

C.  To  re-loan  the  amount  of  such  loans  repaid  to  them,  upon 
the  lik^  security: 

7.  To  apply  the  rents  and  profits  of  such  lots,  and  the  interest 
of  the  money  arising  from  the  sale  thereof,  ta  the  support  of  the 
gospel  and  schools,  or  either,  as  may  be  provided  by  law,  in 
such  manner  as  shall  be  thus  provided: 

8.  To  render  a  just  and  true  account  of  the  proceeds  of  the 
sales  and  the  interest  on  the  loans  thereof,  and  of  the  rents  and 
profits  of  such  gospel  and  school  lots,  and  of  the  expenditure 
and  appropriation  thereof,  on  the  last  Tuesday  next  preceding 
the  annual  town  meeting  in  each  year,  to  the  board  of  auditors 
of  the  accounts  of  other  town  officers: 

9.  To  deliver  over  to  their  successors  in  office,  all  books, 
papers  and  securities  relating  to  the  same,  at  the  expiration 
of  their  respective  offices:  and, 

10.  To  take  therefor  a  receipt,  which  shall  be  filed  in  the 
clerk's  office  of  the  town. 

Accounts. —  §  4.  The  board  of  auditors  in  each  town,  shall 
annually  report  the  state  of  the  accounts  of  the  trustees  of  the 
gos.pel  and  school  lots  in  that  town,  to  the  inhabitants  thereof, 
at  their  annual  town-meeting. 

Lands  of  town  divided. —  §  5.  Whenever  a  town  having  landb 
assigned  to  it  for  the  support  of  the  gospel  or  of  schools,  shall 
be  divided  into  two  or  more  towns,  or  shall  be  altered  in  its 
limits  by  the  annexing  of  a  part  of  its  territory  to  another  town 
or  towns,  such  lands  shall  be  sold  by  the  trustees  of  the  town, 
in  which  such  lands  were  included  immediately  before  such 
division  or  alteration;  and  the  proceeds  thereof,  shall  be  appor- 
tioned between  the  towns  interested  therein,  in  the  same 
manner  as  the  other  public  monies  of  towns,  so  divided  or 
altered,  are  apportioned.    [4991 

Shares  to  whom  paid — §  6.  The  shares  of  such  monies,  to 
which  the  town  shall  be  respectively  entitled,  shall  be  paid  to 
the  trustees  of  the  gospel  and  school  lots    of  the  respective 
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towns,  and  shall  thereafter  be  subject  to  the  provisions  of  this 
title. 

[§  7,  obsolete.] 

[Title  5,  "  Of  the  Lewlston  school  fund,"  is  omitted  as  being  special 
legislation.    R.  S.,  part  1,  ch.  16  (1  R.  S.  501-28)  is  repealed.] 

[R.  S.,  part  1;  1  R.  S.,  528.] 

CHAPTER  XVIL 

Of  thb  Eegttultiok  of  Trade  in  Obbtain  Casks. 

Title  L   Of  sales  by  auctioneers. 

Title  U.    Of  the  inspection  of  provisions,  produce  and  merchandize. 
Title  III.    Of  the  tare  of  butter  firkins,  and  the  packing  and  sale  of 
pressed  hay. 
'^tle  rv.   Of  hawkers  and  peddlers. 

TITLE    I. 

Of  Sales  hy  Auctioneers, 
Section    1.  Duties  upon  goods  sold  at  auction.    [Repealed.] 

2.  Goods    how  to  be  struck  ofC.     Duties  if  purchased  by  auc- 

tioneer or  owner. 

3.  Goods  sold  by  auctioneer  at  private  sale,  subject  to  duties. 

4.  Articles  exempt  from  duties. 

5.  When  goods  liable  to  duties  shall  be  exempt 

6.  By  whom  sales  at  auction  to  be  made. 

7.  Penalty  for  violating  preceding  section. 

8w  When  auctioneers  may  employ  a  partner  or  clerk  to  hold 

auction  in  their  name. 
9.  Goods  damaged  at  sea,  imder  whose  directions  sold. 

10.  Inspectors  of  damaged  goods  to  be  appointed. 

11.  Auctioneers  to  give  bonds. 

12.  Bonds  by  whom  to  be  approved  of.  . 

13.  Approbation  to  be  endorsed,   and  bond  to  be  delivered  to 

comptroller. 

14.  Officer  taking  bond,  to  give  notice  to  comptroller. 

15.  Penalty  for  selling  goods  without  giving  bond. 

16.  Penalty  on   auctioneer  for  accepting  appointment  from  an- 

other artaite,  etc. 

17.  No  auctioneer  at  same  time  to  have  more  than  one  auction 

house  or  store. 

18.  Not  to  sell  at  any  place  different  from  that  designated,  except 

in  certain  cases. 

19.  Penalty  for  violating  two  last  sections. 

20.  Common  council  of  cities  may  designate  places  of  sale  of 

horses,  etc. 
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Boddoo,  21.  Auctioneers  to  gire  two  days'  notice  of  sales  not  made  at 
their  auction  store. 

22.  Fiye  liundred  dollars  penalty  for  yiolating  last  section. 

23.  Auctioneer  to  receive  2^   per  cent  commission,   unless  an 

agreement  for  more. 

24.  Penalty  for  violating  last  section. 

25.  Wlien  goods  liable  .to  duties  are  not  to  be  sold  at  private  sale. 

26.  When  auctioneer  to  make  a  memorandum  of  sale. 

27.  Auctioneers  to  account  quarterly;  contents  of  account 

28.  Account  to  be  exhibited  to  mayor  or  recorder  of  cities,  or  to 

county  Judge. 

29.  Oath  of  auctioneer  rendering  account 

30.  Partner  of  auctioaeer  also  to  make  oath  of  truth  of  account 

31.  In  accoimt  rendered,  partner  or  clerk  of  auctioneer  to  state 

sales  made  by  him,  etc. 

32.  Auctioneer  to  pay  duties  in  ten  days  after  rendering  account 

33.  To  whom  and  where  payments  to  be  made. 

34.  Receipts  taken  for  such  payments  to  be  sent\  to  comptroller. 

35.  Auctioneer  selling  no  goods  liable  to  duties,  to  make  affidavit 

thereof. 

36.  Penalty  on  auctioneer  for  neglect  of  duties  prescribed  in  la* 

nine  sections. 

37.  Comptroller    to    publish    every    such    neglect;    appointment 

forfeited. 

38.  Certain  goods  in  New  York  to  be  sold  between  sunrise  and 

sundown;   penalty. 

39.  Penalty  upon  auctioneer  guilty  of  fi'aud  In  execution  of  his 

dutiea 

40.  Forfeitures  imposed  by  this  title,  how  to  be  collected  and 

applied.    [529.1 
[Section  1  is  repealed,  hnd  there  is  now  no  law  compelling  auctioneers 
to  pay  duties,  Pec.  v.  Wilmerding,  136  N.  Y.  363.     All  provisions  in  this 
chaptei*  relating  to  such  duties  payable  by  an  auctioneer  are  therefore 
obsolete.] 

How  to  be  struck  off. —  §  2.  Goods  sold  by  auction,  shall  in 
all  cases  be  struck  off  to  the  highest  bidder;  and  where  the 
anet'oueer  or  owner,  or  any  person  employed  by  them  or  either 
of  tlicm,  shall  be  such  bidder,  they  shall  be  subject  to  the  same 
duties  as  if  struck  off  to  any  other  person;  but  this  section  shall 
not  be  construed  to  render  valid  any  sale,  that  would  otherwise 
be  deemed  fraudulent  and  void. 
[Mock  auctions  punishable,  Pen.  Code,  §§  443,  574.] 

Private  sales  by  ailctioneers. —  §  3.  All  articles,  except  those 
mentioned  in  the  fourth  and  fifth  sections  of  this  title,  which 
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shall  be  sold  on  coinmisBion  by  an  auctioneer,  by  a  copartner 
OP  clerk  of  an  auctioneer,  or  by  a  person  in  any  way  connected 
in  the  auction  business  or  in  auction  sales  with  an  auctioneer, 
whether  at  auction  or  private  sale,  shall  be  liable  to  the  duties 
liefore  enumerated.  But  nothing  in  this  section  or  title  con- 
tained was  intended  or  shall  be  taken  or  construed  to  intend 
any  sale  or  sales  of  any  articles,  goods,  wares  or  mercha^ndise, 
consigned,  sent  or  delivered  to  any  person,  firm  or  copartner- 
ship where  such  goo<ls  shall  have  been  or  may  be  consigned, 
sent  or  delivered  to  any  such  person,  firm  or  copartnership,  with 
o?*ders  or  directions  in  good  faith  to  be  sold  at  private  sale,  and 
not  at  auction,  and  where  such  goods  shall  not  have  been  or  be 
sold  at  auction.    [Thiis  am.  by  L.  1880,  ch.  386.] 

Articles  exempt — 5  4.  No  auction  duties  shall  be  payable 
upon  the  following  goods  and  articles: 

1.  Ships  and  vessels: 

2.  Utensils  of  husbandry,  horses,  neat  cattle,  hogs  and  sheep: 

3.  Articles  of  the  growth,  produce  and  manufacture  of  this 
state,  except  distilled  spirits: 

4.  All  fabrics  of  cotton,  wool,  hemp  and  flax,  manufactured 
within  the  jurisdiction  of  the  United  States. 

[Id.,  §  8.  See  L.  1846,  ch.  62,  §  10,  and  a  grave  question  stated  as  to 
wbat  is  the  present  law.] 

Sales  exempt — §  5.  Goods  and  chattels  otherwise  liable  to 
the  auction  duties,  shall  be  exempt  therefrom,  if  they  shall  be 
sold   under  the   following  circumstances: 

1.  If  they  shall  belong  to  the  United  States,  or  to  this  state: 

2.  If  they  shall  be  sold  under  any  judgment  or  decree  of  any 
court  of  law  or  equity;  or  under  a  seizure  by  any  public  oflBcer, 
for  or  on  account  of  any  forfeiture  or  penalty;  or  under  a 
distress  for  rent:     [530] 

3.  If  they  shall  belong  to  the  estate  of  a  deceased  person,  and 
be  sold  by  his  executors  or  administrators,  or  by  any  other 
person    duly   authorised   by   a   surrogate: 

4.  If  they  shall  be  the  effects  of  a  bankrupt  or  insolvent,  and 
be  sold  by  his  assignees  appointed  pursuant  to  law,  or  by  a 
general  assignment  for  the  benefit  of  all  the  creditors  of  such 
bankrupt  or  insolvent: 

5.  If  they  shall  be  goods  damaged  at  sea,  and  be  sold  within 
twenty  days  after  they  shall  have  been  landed,  for  the  benefit 
of  the  owners  or  insurers. 
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Sales,  by  whom  made. —  §  6.  All  sales  at  public  auction  in 
the  city  of  New  York,  not  under  the  authority  of  the  United 
States,  and  all  such  sales  in  other  parts  of  the  state  where 
duties  are  payable  on  the  effects  to  be  sold,  shall  be  made  by 
an  auctioneer  who  shall  have  given  the  security  hereinafter 
required,  or  by  a  copartner  or  clerk  of  an  auctioneer  duly 
authorised  under  the  provisions  of  this  title;  but  where  no 
duties  are  payable,  all  such  sales,  except  in  the  city  of  New 
York,  may  be  made  by  any  citizen  of  this  state. 

[Any  citizen  may  be  auctioneer  on  giving  bond,  L.  1838,  ch.  52.  No 
duties  now  payable,  note  to  §  1,  ante.  This  section  superseded  as  to 
New  York  city  by  Consol.  Act,  L.  1882,  ch.  410,  §  1983.] 

Penalty. —  §  7.  Every  person  who  shall  sell,  or  attempt  to  sell, 
at  public  auction,  any  goods  or  effects,  contrary  to  the  pro- 
visions of  the  last  preceding  section,  shall  be  deemed  guilty  of 
a  misdemeanor,  punishable  by  fine  or  imprisonment,  or  both, 
in  the  discretion  of  the  court  by  which  he  shall  be  tried:  the 
fine  in  no  case  to  exceed  five  hundred  dollars;  the  imprison- 
ment, three  months. 

[See  L.  1838,  ch.  52,  post,  p.  1713,  as  to  bond.] 

Copartner  or  clerk. —  §  8.  Every  auctioneer,  in  case  of  his 
inability  to  attend  an  auction,  by  sickness,  by  his  duty  as  a 
tireman,  by  reason  of  military  orders,  or  by  his  necessary  attend- 
ance in  a  court  of  justice,  or  in  case  of  his  temporary  absence 
from  the  city  or  place  for  which  he  is  appointed,  may  employ 
a  copartner  or  clerk  to  hold  such  auction  in  his  name  and  behalf; 
such  copartner  or  clerk  having  previously  taking  an  oath,  to  be 
filed  with  the  clerk  of  the  county  in  which  such  auctioneer  shall 
reside,  fully  and  faitlifully  to  perform  the  duties  incumbent  on 
him  by  the  provisions  of  this  title,  and  which  oath  shall  also 
contain  a  true  statement  of  the  connection  that  exists  between 
him  and  the  auctioneer.     [Thus  am,  bif  L.  1835,  ch,  62.] 

Goods  damaged  at  sea. —  §  9.  Goods  damaged  at  sea,  and 
sold  for  the  benefit  of  the  owners  or  insurers,  shall  be  sold,  in 
the  cily  of  New  York,  under  the  direction  of  the  wardens  of  the 
V^ni,  and  in  other  cities  and  counties  of  the  state,  under  the 
direction  of  ])ersons  appointed  to  inspect  damaged  goods  in  the 
city  or  county  where  the  sale  is  made. 

[To  like  effect  L.  1857,  ch.  405,  §  5.  Superseded  as  to  New  York  cMy 
by  Consol.  Act,  §  1984.] 
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Inspectors  of  such  goods. — §  10-  One  or  more,  not  exceed- 
in<5  tbree,  insi)ectors  of  damaged  goods,  whenever  their  appoint- 
ment shall  be  necessary,  shall  be  appointed  in  ^  the  cities  of 
Albany,  Troy  and  Hudson,  by  the  mayor  or  recorder  of  those 
cities  respectively;  and  in  every  other  county  of  the  state,  by 
any  judge  of  the  county  courts,  to  whom  application  for  that 
purpose  shall   be  made.    [531] 

Bond. — §  11.  No  person  appointed  to  the  oflSce  of  an  auction- 
eer, shall  execute  the  duties  of  such  oflSce,  until  he  shall  have 
entered  into  a  bond  to  the  people  of  this  state,  with  two  suffi- 
cient freeholders  as  his  sureties,  in  the  penalty  of  five  thousand 
dollars,  conditioned  for  the  faithful  performance  of  the  duties 
of  his  office,  and  for  the  payment  of  the  duties  that  are,  or  shall 
be,  imposed  by  law,  and  that  shall  accrue  on  sales  made  by 
him  or  under  his  direction,  by  virtue  of  his  office. 

[No  duties  now  Imposed  by  law.  L.  1840,  ch.  62,  §  4,  reads:  "  S  4.  The 
bond  required  by  law  from  every  auctioneer  shall  be  renewed  on  or 
before  the  first  Monday  of  January  In  each  and  every  year."  Further 
details  as  to  contents  of  bond,  L.  1883,  ch.  310. 

L.  1878.  ch.  287,  §  1,  reads  as  foUows:  "  Section  1.  It  shall  not  be 
necessary  for  any  auctioneer,  of  this  state,  whose  auction  business  is 
confined  to  the  sale  of  farm  property,  and  other  personal  property,  sold 
upon  farms  and  property  which  may  be  owned  by  any  person  residing 
In  any  of  the  towns  and  villages  In  this  state  and  which  has  not  been 
purchased  for  the  purpose  of  a  sale  at  auction  upon  which  duties  are 
required  to  be  paid  to  the  comptroller  under  the  laws  of  this  state,  to 
execute  the  bond  now  required  by  law  to  be  executed  by  auctioneers. 
Nor  shaU  It  be  necessary  for  any  such  auctioneer  to  render  the  semi- 
annual account  now  required  by  law,  to  be  rendered  to  the  comptroller, 
by  auctioneers  engaged  in  the  sale  of  goods,  wares,  merchandise  and 
effects,  the  gi'owth  or  produce  of  any  foreign  country." 

L.  1838,  ch.  52,  §§  1-2.  reads  as  follows.  "  Section  1.  Any  citizen  of  the 
state. of  New  Yorli  may  become  an  auctioneer,  and  may  legaUy  transact 
the  business  and  perform  the  duties  of  an  auctioneer,  in  the  county  In 
which  he  resides,  on  executing  and  depositing  with  the  comptroUer  an 
approved  bond.  In  double  the  amount  now  required  by  law  with  sureties 
for  the  payment  of  the  auction  duties.  In  the  manner  prescribed  by  the 
eleventh,  twelfth  and  thirteenth  sections  of  title  first  of  chapter  seven- 
teenth of  part  first  of  the  Revised  Statutes. 

"§  2.  An  express  clause  shall  be  Inserted  in  the  bond,  subjecting  the 
same  to  forfeiture.  In  case  the  obligor  shall  not  render  a  true  and  accu- 
rate account  quarterly  of  all  goods  sold  or  struck  off  by  him;  and  such 
215 
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quarterly  account  shall  be  rendered  as  required  In  the  twenty-seventh 
section  of  title  first,  of  chapter  seventeenth  of  part  first  of  the  Revined 
Statutes;  and  such  account  shall  contain,  in  addition  to  the  statements 
required  in  said  sections,  a  distinct  statement  of  all  goods  stmck  off,  but 
not  actually  sold,  ^Jfd  he  shall  pay  the  auction  duties  on  all  such  goods 
so  struck  off."] 
[§§  12-14,  superseded  by  L.  1883,  ch.  310.1 

Penalty  for  acting  without  bond. — §  15.  Every  auctioneer 
who  shall  sell  any  goods,  wares,  merchandize,  or  effects,  by 
public  auction,  without  having  given  the  security  above  re- 
quired, shall  forfeit  the  sum  of  one  hundred  and  twenty-five 
dollars  for  each  article  so  exposed  by  him  to  sale. 

[Also  a  misdemeanor,  L.  1883,  ch.  310.] 

Further  penalty. —  §  16.  Every  auctioneer,  who,  during  his 
term  of  oflftce,  shall  accept  an  appointment  as  auctioneer  from 
any  other  state,  or  who  shall  be  concerned  as  principal  or  part- 
ner in  selling  any  goods,  wares,  merchandize,  or  effects,  in  any 
other  state  by  public  auction,  or  w^ho  shall  receive  any  reward, 
compensation  or  benefit,  for  or  on  account  of  any  such  sale, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
shall  forfeit  his  appointment,  and  be  incapable  forever  there- 
after of  acting  as  an  auctioneer  within  this  state. 

Auctioneers  to  have  but  one  auction  house. —  §  17.  No  auc- 
tioneer in  any  city  of  this  state,  shall  at  the  same  time  have 
more  than  one  house  or  store,  for  the  purpose  of  holding  his 
auctions;  and  every  such  auctioneer  before  he  shall  enter  on 
the  execution  of  his  office,  shall  designate,  in  a  writing  signed 
by  him,  such  house  or  store,  and  shall  also  name  therein  the 
partner  or  partners,  if  any,  engaged  with  him  in  business,  and 
shall  file  such  writing  with  the  clerk  of  the  city,  for  which 
he  shall  be  appointed. 

And  not  to  sell  elsewhere  —  §  18.  No  such  auctioneer  shall 
expose  to  sale  by  public  auction,  any  goods  or  articles  liable  to 
auction  duties,  at  any  other  place  than  that  designated  in  the 
writing  so  deposited  by  him,  except  goods  [532]  sold  in  original 
packages  as  imported,  household  furniture,  and  such  bulky 
articles  as  have  usually  been  sold  in  warehouses^  or  in  the 
public  streets,  or  on  the  wharvesw 

Penalty. — §  19.  Every  such  auctioneer,  who  shall  violate  any 
I)rovision  of  the  two  last  sections,  shall  be  deemed  guilty  of 
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a  misdemeanor,  punishable  bj  a  ftne  not  exceeding  t^vo  hundred 
aAd  fifty  dollars  for  each  oflfenee. 

Flac  :  for  sale  of  horses,  et  cetera.— §  20.  The  common  coun- 
cil of  each  city  in  this  state,  may  designate  such  place  or 
places,  within  such  city,  for  the  sale  by  auction  of  horses,  car- 
riages, and  household  furniture,  as  they  shall  deem  expedient. 

[H  21-2,  special  to  New.Yofk  city,  and  superseded  by  N.  Y.  City  Consot. 
A«t,  §§  1987-8.] 

Commission. — §  23.  No  auctioneer  shall  demand  or  receive 
a  higher  compensation  for  his  services,  than  a  commission  of 
two  and  one-half  per  cent,  on  the  amount  of  any  sales,  public 
or  private,  made  by  him,  unless  by  virtue  of  a  previous  agree- 
ment in  writing,  between  him  and  the  owner  or  consignee  of 
the  goods  or  effects  sold. 

[For  special  provisions  as  to  New  York  and  Kings  counties,  see  L.  1879, 
dk  &ld,  aaid  the  ooBsoUdatfon  acts.] 

Penalty. —  §  24.  Every  auctioneer  who  shall  violate  the  pro- 
visions of  the  last  section,  shall  forfeit  the  sum  of  two  hundred 
aofd  fifty  dollars,  to  every  person  from  whom  he  shall  demand 
or  receive  an  unlawful  compensation  or  commission,  and  shall 
shro  be  liable  to  refund  the  monies  so  illegally  received. 

Private  sales,  when  and  where  prohibited. — §  25.  No  auc- 
tioneer, on  the  day  and  at  the  place  where  his  public  auction 
shall  be  held,  nor  any  person  whatever,  on  the  same  day  and 
at  the  same  place,  shall  sell  at  private  sale  any  goods  or  effects 
liable  to  auction  duties;  and  every  person  who  shall  violate  this 
provision,  shall  forfeit  a  sum  equal  to  the  price  for  which  such 
goods  shall  have  been  sold. 

Entry  in  sale  book. —  §  26.  When  goods  shall  be  struck  off  at 
auction,  and  the  bargain  shall  not  be  immediately  executed 
by  the  payment  of  the  price,  or  the  delivery  of  the  goods,  it 
shall  be  the  duty  of  the  auctioneer,  to  enter,  in  a  sale-book  to 
be  kept  by  him  for  that  purpose,  a  memorandum  of  the  sale, 
specifying  the  nature,  quantity  and  price  of  the  goods,  [533] 
the  terms  of  sale,  and  the  names  of  the  purchaser,  and  of  the 
p^son  on  whose  account  the  sale  is  made 

l^Sact  memorandum  satisfies  the  statute  of  frauds,  R.  S.,  part  2,  ch.  7, 
12;  §  4.1 
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Quarterly    account.—  §  27.  Every  auctioneer  who  shall  have 
entered  into  the  bond  required  by  law,  shall  make  out  in  writing . 
a  quarterly  account,  dated  on  the  first  days  of  April,  July,  Octo- 
ber and  January,  in  the  year  for  which  he  is  appointed,  and, 
shall  therein  state  minutely  and  particularly, 

1.  The  sums  for  which  any  goods  or  effects  shall  have  been 
sold  at  every  auction  held  by  him,  or  in  his  behalf,  from  the 
time  of  his  entering  into  such  bond,  or  the  date  of  his  last 
quarterly  account: 

2.  The  days  on  which  sales  were  so  made,  and  the  amount 
of  each  day's  sale,  designating  the  sales  made  by  himself  or  in 
his  presence,  and  those  made  in  his  absence  by  a  partner  or 
clerk  acting  in  his  behalf,  and  specifying  the  causes  of  such, 
absence: 

3.  The  amount  of  all  private  sales  made  by  himself  or  any 
of  his  partners,  on  commission,  and  the  days  osi  which  such 
sales  were  made: 

4.  The  amount  of  the  duties  chargeable  under  the  provisions 
of  this  title,  on  all  the  sales,  public  and  private,  mentioned  in 
the  account. 

[L.  1846,  ch.  62,  §  3/  reads  as  foUows:  "  $  3.  The  account  required  by 
law  from  every  aucticmeer  shaU  hereafter  be  rendered  semi-annually,  on 
the  first  Mondays  of  July  anfl  January  in  each  year."  See  as  to  further, 
contents  of  acoount,  L.  1838,  Ch.  52,  §  2,  in  note  to  $  11,  anta] 

To  whom  exhibited. —  §  28.  Every  such  account,  within 
twenty  days  after  the  day  on  which  it  is  dated,  shall  be  ex- 
hibited, if  made  out,  by  an  auctioneer  appointed  in  a  city, 
to  the  mayor  or  recorder  of  such  city;  and  if  by  an  auctioneer 
appointed  for  a  county,  to  any  judge  of  the  county  courts  of 
such  county. 

Oath. —  §  29.  Every  auctioneer  exhibiting  an  account,  shall 
take  the  following  oath,  before  the  officer  to  whom  the  account 

shall  be  exhibited:  "  I do  solemnly  and  sincerely 

swear,  (or  affirm)  that  the  account  now  exhibited  by  me,  and 
to  which  I  have  subscribed  my  name,  contains  a  just  and  true 
account  of  all  the  goods,  wares,  merchandize  and  effects,  sold 
or  struck  off,  or  bought  in  by  me,  at  public  sale,  or  sold  by 
me  at  private  sale  on  commission,  whether  subject  to  duty  or 
not,  or  sold,  struck  off,  or  bought  in  as  aforesaid,  by  others  in 
my  name,  or  under  my  direction,  or  for  my  benefit,  within  the 
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time  mentioned  in  the  within  account;  and  of  the  days  upon 
which  the  same  were  respectively  sold;  and  that  I  have  at- 
tended, personally,  such  of  the  said  public  sales  as  are  not 
stated  in  the  said  account  to  have  been  made  without  my 
attendance;  and  that  the  causes  therein  mentioned,  of  my  ab- 
sence from  such  sales  as  I  did  not  attend,  are  truly  stated:  that 
I  have  examined  the  entries  of  all  the  sales  mentioned  in  said 
account  in  the  book  kept  by  me  for  that  purpose,  and  fully 
believe  this  account  to  be  in  all  respects  correct;  and  further, 
that  I  have,  during  the  time  therein  mentioned,  conformed,  in 
all  things,  to  the  true  intent  and  meaning  of  the  laws  regulating 
sales  by  [534]  auctioneers,  according  tor  the  best  of  my  knowl- 
edge, information  and  belief."  Such  oath  shall  be  reduced  to 
writing,  be  indorsed  on  the  account,  and  be  subscribed  by  the 
auctioneer  taking  it 

Account  to  be  sworn  to. —  §  80.  Every  partner  of  such 
auctioneer  shall  also  make  and  subscribe  an  oath,  to  be  en- 
dorsed on  the  account,  as  shall  also  every  clerk  or  other  person 
whatever  in  any  way  connected  in  business  with  such  auctioneer, 
who  shall  have  made  any  sale  contained  in  said  account,  that 
he  believes  the  account  so  rendered  to  be  just  and  true  in  every 
particular.    [Thtis  am.  by  L.  1835,  ch.  62.] 

Duty  of  partner  or  clerk  as  to  account.—  §  31.  Every  part- 
ner or  clerk,  who  shall  have  made  any  sale  on  behalf  of  an 
auctioneer,  shall,  in  the  account  rendered  by  such  auctioneer, 
set  his  name,  or  the  initials  thereof,  opposite  to  each  sale  made 
by  him,  mentioned  in  such  account;  and  shall  make  and  sub- 
scribe an  affidavit  to  be  annexed  to  such  account,  stating  that 
the  sales  so  noted  are  all  the  sales  liable  to  auction  duties,, 
public  or  private,  made  by  him  within  the  time  mentioned  in 
the  account,  and  that  the  account  of  such  sales,  so  therein 
stated,  is  just  and  true;  that  such  sales  were  made  by  him,  in 
the  absence  of  such  auctioneer,  who  was  unable  to  attend  from 
the  causes  specified  in  his  account;  and  that  in  all  acts  per- 
formed by  him,  in  behalf  of  such  auctioneer,  during  the  time 
aforesaid,  he  had  endeavored  to  conform  to  the  true  intent  and 
meaning  of  the  laws  regulating  sales  by  auctioneers. 

Duties,  when  to  be  paid. — §  32.  Every  auctioneer,  within 
ten  days  after  he  shall  have  exhibited  his  account,  shall  pay 
for  the  use  of  this  state,  the  duties  accrued  on  the  sales  men- 
tioned in  the  account,  and  immediately  after  such  payment,  shall 
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deliver  or  transmit  such  account,  with  the  affidavits  endonaed 
thereon,  and  annexed  thereto,  to  the  comptroller,  to  be  filed 
in  his  office.    [Thus  am.  by  L.  1843,  ch.  86.} 

[No  duties  now  payable.     ComplroUer  to  examine  auctioneer's  boolB, 
and  may  appoint  agents  tlierefor,  L.  1849,  cli.  399.] 
[§§  33-5,  obsolete.] 

Penalty  for  neglect  of  duty.  [535.]  —  §  36.  Every  auctioneer, 
partner,  or  clerk  of  an  auctioneer,  and  every  person  whatever 
in  any  way  connected  in  business  with  an  auctioneer,  who  shall 
refuse  or  neglect  to  perform  any  act  or  duty,  which,  in  either 
of  the  last  nine  sections  he  is  required  to  perform,  shall,  for 
each  offence,  forfeit  to  the  people  of  this  state  the  sum  of 
seven  hundred  and  fifty  dollars.    [Thus  am.  by  L.  1835,  ch.  62.] 

Publication  of  neglect. —  §  37.  It  shall  be  the  duty  of  the 
comptroller  to  certify  and  publish  in  the  state  paper,  every 
such  refusal  or  neglect  of  an  auctioneer;  and  from  the  time 
of  such  publication,  the  delinquent  auctioneer  therein  named, 
shall  be  deemed  to  have  forfeited  his  appointment,  and  shall 
be  incapable  of  doing  any  act  by  virtue  thereof. 

[S  38  superseded  by  N.  Y.  G.  Consol.  Act,  L.  1862,  ch.  410,  §  1991.) 

lb. —  §  39.  Every  person  who  shall  be  guilty  of  any  fraud 
or  deceit,  in  the  execution  of  this  title,  or  who  shall,  by  any 
fraudulent  means,  seek  to  elude  or  defeat  its  operation,  shall 
be  deemed  guilty  of  a  misdemeanor^  and  shall  forfeit  treble 
damages  to  the  party  injured. 

Forfeitures,  how  prosecuted  for. — §  40.  All  forfeitures,  im- 
posed in  this  title,  and  not  otherwise  specially  appropriated,  sliall 
be  prosecuted  for,  by  the  district  attorney  of  the  county  in  which 
the  offense  shall  be  committed,  in  the  name  of  the  people;  and 
it  shall  be  the  duty  of  the  comptroller  to  give  immediate  notice 
to  the  proper  district  attorney,  of  every  such  forfeiture  believed 
to  have  been  incurred.  The  monies  recovered,  deducting  a 
proper  compensation  to  the  district  attorney,  to  be  settled  by 
the  comptroller,  shall  be  paid  to  the  treasurer  of  the  county 
in  which  the  offence  shall  be  committed,  for  the  use  of  the 
poor  of  such  county. 

Duty  of  comptroller  and  attorney-general. —  §  41.  The 
comptroller  is  authorized,  whenever  he  shall  deem  it  necessary, 
to  give  notice  to  the  attorney-general  of  any  forfeiture  incurred 
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by  an  auctioneer,  or  any  other  person  under  this  title;  and  the 
attorney-general  when  thus  notified,  shall  have  power  to  prose- 
cute for  such  forfeiture,  in  the  manner  provided  by  section  forty 
of  this  title,  and  alter  paying  his  costs,  the  moneys  recovered 
shall  be  appropriated  in  the  manner  specified  in  said  title. 
[Added  by  L.  1835,  ch.  62.} 

[R.  S.,  part  I,  ch.  17;  1  R.  S.,  535.] 
TITLE  il. 

Of  the  Inspection  of  Provisions^  Pi*o3ucey  and  Merchandiee. 

[AU  of  this  title  exeepti  the  following  sections,  are  abrogated  by  C<Mi8t, 
art.  5,  §  S,  ante,  p.  60,  and  by  L.  1843,  ch.  202.] 

Penalty  for  selling  when  tare  is  undermarked.  [588.] — §  17. 
Every  person  knowingly  ofifering  for  sale  any  cafik  of 
flour  or  meal,  upon  which,  the  tare  shall  be  under- 
marked,  or  in  which  there  [5^9]  shall  be  a  less  quantity 
of  meal  than  is  branded  thereon,  shall  forfeit  five  dollars  for 
every  cask  so  undermarked,  or  deficient,  one-half  to  tbe  use 
of  the  person  who  shall  be  injured  and  shall  prosecute  for  the 
same,  with  such  other  damages  as  be  shall  sustain,  and  the 
other  half  to  the  use  of  the  poor  of  the  city  or  town  where  the 
recovery  shall  be  had. 

Penalty  for  selling  when  undermarked — §  18.  Every  manu- 
facturer of  flour  or  me«l,  who  shall  undermark  the  tare  of  any 
cask,  or  shall  put  therein  a  less  quantity  of  meal  than  is  branded 
thereon,  shall  forfeit  the  sum  of  Ave  dollars  for  every  cask  so 
undermarked,  or  deficient,  one-half  to  the  use  of  the  person 
who  shall  be  injured,  and  shall  prosecute  for  the  same,  with 
such  other  damages  as  he  shall  sustain,  and  the  other  half  to 
the  use  of  the  pdor  of  the  city  or  town  where  the  conviction 
shall  be  had;  but  such  penalty  shall  not  be  recovered,  when 
the  light  weight  shall  appear  to  have  been  occasioned  by  some 
accident  unknown  to  such  manufacturer,  and  which  happened 
after  the  packing  of  the  cask. 

For  counterfeiting  marks. —  §  21.  Every  person  who  shall 
alter  or  counterfeit  any  brand  marks,  whether  state  or  private, 
made  under  the  provisions  of  thi«  article,  shall  forfeit  the  sum 
of  one  hundred  dollars  for  every  cask,  the  brand  of  which  ahall 
be  so  altered  or  counterfeited;  and  every  person  who  shall  put 
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any  flour  or  meal  in  an  empty  cask,  branded  by  an  inspector, 
and  o£fer  the  same  for  sale  in  such  cask,  witbout  first  cutting 
out  the  brands,  shall,  for  each  cask,  forfeit  the  sum  of  five 
dollars. 

For  selling  mixed  flour. —  §  22.  Every  person  who  shall  know- 
ingly offer  for  sale  as  good  wheat  flour,  any  flour  which  shall 
be  found  to  contain  a  mixture  of  Indian  meal,  or  any  other 
mixture,  or  any  unsound  flour,  shall  forfeit  for  every  cask  the 
sum  of  five  dollars;  and  for  the  payment  of  this  penalty,  the 
flour  shall  be  liable,  and  may  be  seized  and  sold  by  the  inspector. 

For  transporting  Indito  meal  on  deck. —  §  23.  Every  per- 
eft)n  having  charge  of  any  vessel,  who  shall  transport  into  the 
city  of  New  York  any  Indian  meal  upon  the  deck  of  the  vessel, 
shall  forfeit  twenty  cents  for  every  barrel,  and  eighty  cents  for 
every  hogshead  of  such  meal. 

BarrelSy  how  made. —  §  86.  All  barrels  in  which  any  beef  or 
p<H*k  shall  be  repacked,  shall  be  made  of  good  seasoned  white 
oak  or  white  ash  staves  and.  heading,  free  from  every  defect; 
and  each  barrel  shall  contain  two  hundred  pounds  of  beef  or 
pork.. 

lb. —  §  37.  Such  barrels  shall  measure  seventeen  and  a  half 
inches,  between  the  chimes,  and  be  twenty-eight  inches  long, 
and  hooped  with  twelve  good  hickory,  white  oak,  or  other  sub- 
stantial hoops;  if  the  barrel  be  made  of  ash  staves,  it  shall  be 
hooped  with  fourteen  hoops,  at  least 

lb. —  §  38.  Such  staves,  and  heads,  shall  be  made  of  good 
thick  stuff,  the  heads  not  less  than  three-quarters  of  an  inch 
thick;  and  each  and  every  stave,  on  each  edge,  at  the  bilge, 
shall  not  be  less  than  half  an  inch  thick,  when  finished. 

lb. —  §  80.  Such  hoops  shall  be  well  set  and  drove,  and  the 
barrels  branded  on  the  bilge  with  at  least  the  initial  letters 
of  the  cooper's  name;  the  half  barrels  shall  contain  not  less 
than  fifteen,  nor  more  than  sixteen  gallons,  and  be  made  in 
proportion  to,  and  of  like  materials  [543]  as  a  whole  barrel,  and 
shall  contain  one-half  the  quantity  of  b^ef  and  pork  of  the 
whole  barrel. 

lb. —  §  40.  4l11  beef  and  pork,  which  shall  be  repacked  in,  and 
exported  from  the  counties  of  Suffolk,  Kings  and  Queens,  may 
be  packed  in  barrels  as  nearly  straight  as  may  be,  made  of 
good  seasoned  red  oak  staves  and  heading  of  the  growth  of  the 
said  counties  respectively,  free  from  sap  and  every  defect,  and 
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made  otherwise  as  above  directed;  and  without  being  subject 
to  a  re-examination,  may  be  exported  from  the  city  of  New  York. 

Qualities  of  pork. —  §  42.  There  shall  be  three  qualities  of 
pork,  that  may  be  branded  on  inspection: 

1.  The  first  quality  shall  be  denominated  "mess  pork,"  and 
shall  consist  of  the  sides  of  good  fat  hogs,  exclusive  of  all  other 
pieces;  and  each  barrel  containing  it,  shall  be  branded  on  one 
of  its  heads,  "  mess  pork: " 

.  2.  The  second  quality  shall  be  denominated  "  prime  pork,"  of 
which  there  shall  not  be,  in  a  barrel,  more  than  three  shoulders, 
the  legs  being  cut  off  at  the  knee  joint,  nor  more  than  twenty- 
four  pounds  of  heads,  which  shall  have  the  ears  and  snouts  cut 
oflf,  the  snouts  cut  off  to  the  opening  of  the  jaws,  and  the  brains 
and  bloody  grizzle  taken  out  of  the  heads;  and  the  rest  of  the 
pork  to  constitute  a  barrel  of  prime,  shall  be  made  up  of  side 
pieces,  neck  and  tail  pieces;  and  one  head  of  every  barrel 
of  such  pork,  shall  be  branded,  "prime  pork:" 

3.  The  third  quality  shall  be  denominated  "  cargo  pork,"  of 
which  thwe  shall  not  be  in  a  barrel  more  than  thirty  pounds 
of  head  and  four  shoulders,  it  shall  be  otherwise  merchantable 
pork;  and  shall  be  branded  on  one  head  of  each  barrel,  "cargo 
pork:" 

4.  Side  pork  so  re-packed,  shall  be  cut  from  the  back-bone 
to  the  belly,  in  pieces  of  about  five  inches  wide,  and  which  in 
weight  shall  not  be  under  four  pounds;  otherwise  the  barrels 
containing  the  same  shall  not  be  branded  as  merchantable. 

Bags  to  be  marked.  [565.]  — §  163.  Every  person  who  shall 
put  up  hops  for  sale  or  exportation,  shall  mark  or  stamp  on  each 
bag  of  hops,  in  a  legible  manner,  the  initials  of  his  christian 
name,  and  his  surname  at  full  length,  before  [566]  the  removal 
of  such  bag  from  the  place  where  the  hops  shall  be  put  up; 
and  every  person  violating  this  provision,  shall  forfeit  five  dol- 
lars for  every  bag  so  removed  without  being  marked  or  stamped. 

lb. — §1^6.  Every  person  who  shall  intermix  with  any  hops 
any  foreign  or  improper  substances,  or  in  any  manner  adul- 
terate their  quality,  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both,  in  the  discretion 
of  the  court  by  which  he  shall  be  tried. 

lb.  [567.]  —  §  168.  Every  person  who  shall  counterfeit  on  any 
bag  of  hops,  any  of  the  marks  of  an  inspector,  or  empty  any 
216 
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bag  of  hops  so  marked,  for  the  purpose  of  putting  therein  other 
hops  for  sale  or  exportation,  without  first  erasing  such  marks, 
shall,  for  each  offence,  forfeit  the  sum  of  one  hundred  dollars. 

Standard. —  §  17L  The  standard  of  domestic  distilled  spirits 
shall  be  as  follows:  All  such  spirits,  at  the  temperature  of 
sixty  degrees  according  to  Fahrenheit's  thermometer,  and  the 
specific  gravity  of  which  shall  be  9335,  as  compared  to  the 
gravity  of  pure  distilled  water  estimated  at  10,000,  shall  be 
deemed  first  proof;  and  the  strength  of  any  spirits  below  or 
above  first  proof,  shall  be  calculated  decimally,  or  by  the  per- 
centage in  reference  to  the  above  standard,  and  shall  be  denoted 
as  so  many  per  cent,  below  or  above  first  proof  as  the  actual 
difference  in  strength  shall  be. 

Punishment  for  adulterating. — §  173.  Every  person  who 
shall  adulterate  any  distilled  spirits,  or  spirits  in  a  state  of 
distillation,  with  any  poisonous  or  unhealthy  substance,  and 
every  person  who  shall  sell  such  spirits,  knowing  them  to  be 
so  adulterated,  shall  be  guilty  of  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court 
by  which  he  shall  be  tried;  the  fine  in  no  case  to  exceed  one 
thousand  dollars,  nor  the  imprisonment  the  term  of  four  years. 

Penalty  for  counterfeiting.  [572.]—  §  194.  Every  person  who 
shall  counterfeit,  or  fraudulently  alter  or  deface,  the  brands 
or  other  marks  put  upon  any  hogshead,  barrel  or  half-barrel, 
containing  flour,  meal,  beef,  pork,  potf  or  pearl  ashee,  fish,  fish 
oil,  liver  oil,  or  distilled  e^rits,  by  the  owner  thweof,  shall 
be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine  |iot 
exceeding  five  hundred  dollars,  or  by  imprisonment  not  exceed- 
ing one  year. 

[573]  [R.  S.,  part  I,  ch.  17;  1  R.  S.,  573.] 

TITLE  HI. 

Of  the  Tare  of  Butter  FirHns,  and  the  Packing  and  Safe  of 

Pressed  Hay. 

[Sections  1^,  rep.  by  L.  1803,  ch.  832.] 

Section  5.  Pressed  hay  how  to  be  marked  and  branded. 

6.  Prohibition  against  putting  up  damaged  hay,  etc 

7.  Penalty  for  violation  of  preceding  provisions. 

8.  Provision  as  to  weight  by  which  pressed  hay  may  be  sold. 

9.  Fees  for  inspecting  hay. 
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Pressed  hay.  Regulation*  [574.] — §  5.  Every  person  who  shall 
put  up  and  press  any  bundle  of  hay  for  market,  shall  mark  or 
brand,  in  a  legible  manner,  the  initials  of  his  christian  name,  and 
his  surname,  at  full  length,  and  the  name  of  the  town  in  which 
he  resides,  on  some  board  or  wood  attached  to  such  bundle  of 
hay. 

[L.  I860,  ch.  155,  §  1,  reads  as  foUows:  "S  1.  Every  persc^i  who  shall 
put  up  and  press  any  bundle  or  bale  of  hay  for  market,  shall  mark  or 
brand.  Jn  a  legible  majiner,  the  initials  of  his  name  on  some  board  or 
wood  attached  to  such  bundle  or  bale  of  hay.*'] 

Prohibition. —  §  C.  No  person  shall  put  or  conceal,  in  any  such 
bundle  of  hay,  any  wet  or  damaged  hay,  or  other  materials,  or 
hay  of  an  inferior  quality  to  that  which  plainly  appears  upon 
the  outside  of  such  bundle. 

[A  misdemeaDor.  P^l  Code,  S  585a.] 

Penalty. —  §  7.  Any  person  who  shall  put  up,  or  cause  to  be 
put  up  and  sold,  any  bundle  of  pressed  hay  in  violation  of  the 
preceding  provisions,  shall  be  liable  to  be  prosecuted  in  an 
action  of  debt,  before  any  court  having  jurisdiction  thereof, 
by  the  person  aggrieved  thereby;  and  if  the  court  before  whom 
such  suit  is  brought^  shall  be  satisj&ed,  from  the  testimony  given, 
that  any  of  the  preceding  provisions  have  been  violated,  such 
court  shall  render  judgment  for  a  penalty  of  one  dollar  against 
the  defendant,  in  favor  of  the  plaintiff,  together  with  such  dam- 
ages as  he  has  suffered  thei^by,  with  costs  of  suit;  but  if  such 
court  shall  be  satisfied  that  no  such  violation  has  been  com- 
mitted, the  costs  shall  be  awarded  against  the  plaintiff. 

Weight. —  §  8.  Such  hay  may  be  sold  with  or  without  inspec- 
tion, and  with  or  without  deduction  for  tare,  and  by  the  weight 
as  marked,  or  any  otiier  standard  weight,as  agreed  npon  between 
the  buyer  and  seUer.    [Thus  am.  by  L.  1835,  ch.  238.] 

Fees. —  §  9.  No  person  shall  receive  any  fees  or  compensation 
for  inspecting  any  pressed  or  other  hay,  where  he  is  the  pnr- 
chaisier  thereof  for  himsdf,  or  as  agent  for  any  other  person. 
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£575]  TITLE  IV. 

Of  Hawkers  and  Pedlers. 

Section    1.  No  person  to  peddle  without  license. 

2.  Application  for  licenses  to  be  made  to  secretary  of  state. 

3.  What   duties  must  be   paid  before  applicant   entitled   to  a 

license. 

4.  Secretary  to  grant  license  upon  applicant's  showing  payment 

of  fees. 

5.  Licenses  to  be  issued  in  April,  and  renewed  annually. 

6.  Penalty  for  peddling  without  license,  or  contrary  to  terms 

of  it. 

7.  Penalty  for  refusing  to  show  license  when  demanded. 

8.  Any  citizen  may  apprehend  a  person  found  peddling  without 

license,  etc. 

9.  Duty  of  justice  before  whom  such  peddler  may  be  taken. 

10.  In  prosecutions  for  penalties  under  this  title,  when  no  costs 

allowed  to  defendant 

11.  No  suit  to  be  maintained,  unless  brought  within  60  days  after 

offence. 

12.  Persons   sued   for   executing   this   title,   may   plead   g^ieral 

issue,  etc. 

Pedlers  to  obtain  license. —  §  1.  No  person  shall  be  author- 
ized to  travel  from  place  to  place  within  this  state  for  the  pur- 
pose of  carrying  to  sell,  or  exposing  for  sale,  any  goods,  wares 
or  merchandise  of  the  growth,  produce  or  manufacture  of  any 
foreign  country  other  than  family  groceries  and  provisions,  un- 
less he  shall  have  obtained  a  license  as  a  hawker  and  peddler 
in  the  manner  hereinafter  directed.  [Thus  am.  by  L.  1880, 
ch.  72.] 

License,  how  applied  for. —  §  2.  Every  person  desirous  to 
obtain  a  license  as  a  hawker  or  pedler,  shall  apply  to  the  secre- 
tary of  this  state,  and  shall  deliver  to  him  a  note  in  writing, 
signed  by  such  applicant,  or  his  authorized  agent,  and  stating 
in  what  manner  the  applicant  intends  to  travel  and  trade, 
whether  on  foot  or  with  one  or  more  horses,  or  other  beasts  of 
whether  on  foot,  or  with  one  or  more  horses,  or  other  beasts 
of  burthen,  or  with  any  sort  of  carriage,  or  boat 

Duties  to  be  paid. —  §  3.  Every  applicant  for  a  license  as 
a  hawker  or  pedler,  before  he  shall  be  entitled  to  a  license,  shall 
pay  into  the  treasury  the  following  duties:  If  he  intend  to  travel 
on  foot,  the  sum  of  twenty  dollars  for  one  year's  license:  if  he 
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intend  to  travel  and  carry  his  goods  with  a  single  horse  <>r 
other  beast,  carrying  or  drawing  a  burthen,  or  with  a  boat  or 
boats,  the  sum  of  thirty  dollars  for  one  year's  license;  and  if 
he  intend  to  travel  with  any  vehicle  or  carriage  drawn  by  more* 
than  one  horse  or  other  animal,  the  sum  of  fifty  dollars  for 
a  year's  license;  which  several  sums  shall  be  reduced  propor-. 
tionately  for  any  shorter  term  not  less  than  six  months.  [Thus 
am.  by  L.  1840,  ch.  70.] 

License,  how  granted. —  §  4.  It  shall  be  the  duty  of  the  secre- 
tary of  state,  upon  the  payment  of  his  fees,  to  grant  to  every 
such  applicant,  who  shall  deliver  to  him,  with  the  notice  above 
required,  the  receipt  of  the  treasurer,  countersigned  by  the 
comptroller,  showing  the  payment  of  the  proper  duties,  a  license 
under  his  seal  of  office,  and  signed  by  himself,  or  his  deputy, 
authorizing  such  applicant  to  travel  and  trade  within  this  state 
as  a  hawker,  or  pedler,  in  the  manner  stated  in  the  notice  so 
delivered,  for  the  term  of  one  year  from  the  date  of  such  license. 

And  when. — §  5.  Such  licenses  may  be  issued  at  any  time, 
for  any  term  not  less  than  six  months,  nor  more  than  one  year; 
and  every  license  granted  or  to  be  granted,  shall  be  renewed 
on  the  expiration  thereof  by  the  secretary  of  state,  if  such 
renewal  be  applied  for,  on  the  same  terms  and  conditions  that 
the  original  license  was  granted.    [Thus  am.  by  L.  1840,  ch.  70.] 

Penalty  for  peddling  without  license.  [576.]— §  6.  Every 
person  who  shall  be  found  traveling  and  trading  within  this  state, 
contrary  to  the  provisions  of  the  first  section  of  this  title,  or 
contrary  to  the  terms  of  any  license  that  may  have  been  granted 
to  him  as  a  hawker,  or  pedler,  shall,  for  each  offence,  forfeit 
the  sum  of  twenty-five  dollars,  to  the  use  of  the  poor  of  the 
town  in  which  the  offence  shall  be  committed. 

Penalty  for  refusing  to  produce  license. —  §7.  Every  person 
so  tl*ading,  who  shall  refuse  to  produce  a  license  as  a  hawker 
or  pedler,  to  any  officer  or  citizen  who  shall  demand  the  same, 
shall,  for  each  offence,  forfeit  the  sum  of  ten  dollars,  to  the 
overseers  of  the  poor  of  the  town  in  which  the  demand  shall 
be  made,  for  the  use  of  the  poor  therein;  and  every  such  of- 
fender, who,  after  notice,  shall  refuse  or  neglect  to  pay  the 
above  penalty,  shall  be  committed  by  the  justice  before  whom 
the  conviction  shall  be  had,  to  the  jail  of  the  county  in  which 
the  offence  shall  have  been  committed,  for  the  term  of  one 
month. 
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Proceeding  thereon. — §  8.  Any  citiaeH  may  arpprehend  aad 
detain  any  person  who  shall  be  found  trading  as  a  hatrker  or 
pedler,  without  license,  or  contrary  to  the  terms  of  hts  ficensey 
or  who  shall  refuse  to  produce  a  license,  in  violation  of  the 
provisions  of  this  title;  and  may  convey  the  oflPender  before 
any  justice  of  the  peace  in  the  town  or  county  in  which  he 
shall  be  apprehended.  It  shall  be  the  duty  of  the  overseers 
of  the  poor  of  the  several  towns  of  this  state,  to  enforce  the 
provisions  of  the  law  in  the  manner  herein  prescribed,  when- 
ever, any  violation  thereof  within  their  respective  towns  shaH 
come  to  their  knowledge.     [Thus  am.  by  L.  1840,  ch.  70.] 

lb. —  §  9.  It  shall  be  the  duty  of  such  justice,  if  a  sufficient  li- 
cense to  authorize  such  trading  be  not  produced  to  him,  and  the 
fact  of  trading  be  proved  to  him,  either  by  the  confession  of 
J  the  person  so  apprehended,  or  the  oath  of  competent  witnesses, 
to  convict  the  offender  of  such  offences  against  this  title,  as 
shall  be  so  confessed  or  proved;  and  to  issue  his  warrant  on 
each  conviction,  directed  to  some  constable*  of  the  county  in 
which  the  conviction  shall  be  had,  commanding  such  constable 
to  cause  the  sum  of  twenty-flve  dollars,  with  costs  not  to  exceed 
live  dollars,  to  be  foirthwith  levied  by  distress  and  sale,  at 
public  vendue,  of  the  goods,  wares  and  merchandise  of  tke 
offender.  The  monies  coltected  on  sufch  warrant,  exclusive  at 
the  costs,  shall  be  paid  by  the  Justice,  to  the  overseers  of  the 
poor  of  the  town  in  which  the  offence  shall  have  been  committed. 

Costs,—  §  10.  In  every  case  of  a  prosecution  against  seaj 
person  for  the  recovery  of  any  penalty  given  in  this  title,  mo 
costs  shall  be  allowed  to  the  defendant,  if  it  shall  appear  that 
before  the  commencement  of  the  prosecution,  su<^h  defendant 
had  refused  to  produce  his  license,  or  to  disclose  his  name 
when  lawfully  required;  nor  in  such  case  shall  the  defendant 
be  entitled  to  maintain  any  action,  against  the  person  prose- 
cuting him,  or  the  constable,  or  other  persons  by  whom  he  may 
have  been  apprehended,  or  the  justice  issuing  any  warrant  or 
other  process  [577]  against  him,  or  before  whom  he  may  have 
been  tried,  for  any  of  their  acts  in  so  prosecuting,  apprehending, 
or  trying  him. 

Limitation  of  suits. —  §  ll.No  suit  or  prosecution  for  the 
recovery  of  any  penalty  imposed  in  this  title,  shall  be  main- 
tained, unless  it  shall  appear  to  be  brought  within  sixty  days 
after  the  commission  of  the  offence  charged. 
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Pleading^  and  evMence. —  §  12.  Every  person  who  shall  be 
soed  for  putting^  in  execution  this  title,  or  doing  any  matter 
or  thing  pursuant  to  its  provisions,  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence;  and  if  the  plain- 
tiff in  any  such  suit  shall  not  prevail,  the  defendant  shall  be 
entitled  to  recover  treble  costs. 

[R.  S.,  part  1,  ch.  18,  (1  R.  S.,  577-605).  repealed.  R.  S.,  part  1,  ch.  19, 
title  1.  (1  R.  S.,  605-6),  rep.  by  L.  1892,  ch.  677.  R.  S.,  part  1,  ch.  19, 
tlUe  2.  §§  1-38  (1  R.  S.,  606-11),  was  repealed  by  L.  1851,  ch.  134,  S  35, 
but  §  36  was  amended,  as  follows: 

L.  1857,  Chap.  560. — ^An  act  to  amend  section  86  of  title  2  of  chapter 

19   of  part    1    of  the  Bevised    Statutes,    relating   to   weights    and 

measures,  as  amended  by  chapter  tliree  hundred  and  seventy-four 

of  the  laws  of  eighteen  hundred  and  thirty-six. 

Section  1.  Section  thirty-six  of  title  two  of  chapter  nineteen  of  part 

first  of  the  Revised  Statutes  as  amended,  by  chapter  three  hundred  and 

seventy-foiir  of  the  laws  of  eighteen  hundred  and  thirty-six,  is  hereby 

amended  so  as  to  read  as  follows:        • 

§  15.*  Whencfver  wheat,  rye,  Indian  com,  bu<*wjieat,  barley,  oats,  beans, 
peas,  clover  seed,  timothy  seed,  flax  seed,  or  potatoes,  shall  be  sold  by  the 
bushel,  and  no  special  agreement  shall  be  made  by  the  parties  as  to  the 
mode  of  measuring,  the  bushel  shall  consist  of  sixty-two  pounds  of 
beans,  sixty  pounds  of  wheat,  peas,  clover  seed,  or  potatoes,  fifty-eight 
pounds  of  Indian  corn,  fifty-six  pounds  of  rye,  fifty-five  pounds  of  flax 
seed,  forty-eight  pounds  of  buckwheat  or  barley,  forty-four  pounds  of 
timothy  seed,  and  thirty-two  pounds  of  oata] 

[R.  S.,  part  I,  ch.  19;  1  R.  S.  611.] 

TlTIiB  m^ 

Of  the  Money  of  Aceomtt. 

Section  1.  Public  accounts  to  be  kept  in  money  of  account  of  United 
States. 
2.  Judgments,  etc.,  to  be  in  dollars  and  cents;    omission  of  frac- 
tions not  erroneous. 

Currency  of  U.  S.  adopted.  —  Section  1.  All  accounts 
aad  other  compntations  of  money  in  the  treasury  and 
other  public  offices,  whether  state  or  local,  and  all  ac- 
counts   arising    [612]    from    proceedings    in    courts    of    jus- 

«  So  in  the  original. 
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tice,  shall  be  kept  and  made  out,  in  the  money  of  account 
of  the  United  States,  that  is  to  say:  in  dollars  or  units,  dimes 
or  tenths,  cents  or  hundredths,  mills  or  thousandths;  a  dime 
being  the  tenth  part  of  a  dollar,  a  cent  the  hundredth  part  of 
a  dollar,  and  a  mill  the  thousandth  part  of  a  dollar. 

Sums  in  judgments  and  decrees.—  §  2.  In  all  judgments 
or  decrees  rendered  by  any  court  of  justice,  for  any  debt, 
damages  or  costs,  and  in  all  executions  issued  thereon,  the 
amount  shall  be  computed,  as  near  as  may  be,  in  dollars  and 
cents,  rejecting  lesser  fractions;  and  no  judgment,  or  other 
proceeding  shall  be  considered  erroneous  for  such  omissions. 


[R.  S.,  part  1 ;  1  R.  S.,  613.] 

CHAPTER  XX. 

Of  thb  Intsbhal  Poliob  of  this  Stats. 

nUe  I.  Of  the  relief  and  support  of  indigent  pexBons. 

II.  Of  beggars  and  vagrants.    [Repealed.] 
ni.  Of  the  safe  keeping  and  care  of  lunatics. 
IV.  Of  the  care  of  habitual  drunkards, 
y.  Of  disorderly  persons.     [Repealed.] 
YI.  Of  the  support  of  bastards. 

yn.  Of  the  importation  into  this  state  o^  persons  held  in  slavexy,  of 

their  exportation,  of  their  services,  and  prohibiting  their  sale. 

[Repealed.] 

Vni.  Of  the  prevention  and  punishment  of  inunorality,  and  disorderiy 

practices. 

IX  Of    excise,     and   the    regulation   of    taverns    and    grooeries. 

[Repealed.] 
X.  Of  the  navigation  of  rivers  and  lakes,  and  the  obstruction  of 

certain  waters. 
XI.  Of  fisheries  generaUy,  and  particularly  in  Hudson  river,  and  at 

and  below  the  city  of  New  York.    [Repealed.] 
XIL  Of  wrecks.    [Repealed.] 
Xm.  Of  the  law  of  the  road,  and  the  regolatioii  of  public  stages, 

[Repealed.] 
XIV.  Of  the  firing  of  woods.    [Repealed.] 
XV.  Of  the  embezzlement  of  timber  floating. 

XVL  Of  the  preservation  of  deer  and  certain  game  and  animals. 
[Repealed.] 
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Title   XVII.  Of  dogB.    [Repealed.] 

XVni.  Of   tihe   destruction   of    wolves,    and   other  noxious   f^wlmi^ia 
[Repealed.] 
XIX.  Of  brokerage,  stock- jobbing,  and  pawn-brokers. 
XX.  Of  unauthorized  banking,  and  the  circulation  of  certain  notes  or 

evidences  of  debt  issued  by  banks.    [Repealed.] 
XXI.  Of  insurances  on  property  in  this  state  made  in  foreign  countries, 
and   by  individuals  and  associations  unauthorized   by  law. 
[Repealed.] 
[618] 

TITLE  L 

Of  the  Rdief  and  Swpjport  of  Indigent  Persons. 

Section    1.  Certain  relatives  of  a  pauper  being  able,  bound  to  support  him. 

[Repealed.] 
8.  Upon  their  failure,  overseers  to  apply  to  general  sessions,  previous 

notice,  etc.    [Repealed.] 
8.  Court  to  determine  which  relatives  shall  support  pauper,  and  the 

sum  to  be  paid.    [Repealed .] 

4 .  A  nd  how  to  contribute  in  proportion  to  ability .    [Repealed .  ] 

5.  Order  may  be  for  certain  time,  or  inde&nite,  and  may  be  varied* 

[Repealed.] 

6.  Costs;    payment  of   and   obedience   to   order,   how   enforced* 

[Repealed.] 

7.  Relatives    disobeying    order,     liable    to    action    by    overseers. 

[Repealed.] 

8.  Cases  in  which  property  of  father,  etc.,  absconding,  may  be* 

seized.    [Repealed.] 

9.  Effect  of  warrant  of  seizure ;  overseers  to  return  inventory,  etc* 

[Repealed.] 

10.  Powers  of  general  sessions  thereupon.    [Repealed.] 

11.  In  what  cases  warrant   may   be  discharged   by  two  justices. 

[Repealed.] 
18.  Powers  and   duties   of   overseers   respecting    property   seized. 

[Repealed.] 
18.  Authority  of  county  superintendents,  in  coimties  where  poor  are 

county  charge.    [Repealed.] 

14.  Who  shall  be  relieved  as  poor  persons. 

15.  County  superintendents  of  the  poor  to  be  appointed ;  oath,  com- 

pensation, etc.    [Repealed.] 

16.  Powers  and  duties  of  county  superintendents  of  poor. 

17.  County  poor-houses   may  be  erected;    expense  limited;   how 

collected. 

18.  Superintendents  of  county  poor-houses,  to  be  county  superintend- 

ents of  the  poor .    [Repealed .  ] 

19.  In  certain  counties,  excise  money  to  be  paid  to  county  treasurers. 

[Repealed.] 

80.  Monies  collected  from  relatives  of  paupers ;  penalties,  etc. 

81.  When  all  paupers  made  a  coimty  charge,  notice  to  be  given,  etc. 
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Section  22.  Application  of  excise  money  and  penalties,  in  other  oonntleB. 
[Repealed.] 

23.  In  Warren,  Washington,  Saratoga  and  Genesee,  poor  to  be  a 

county  charge. 

24.  In  all  oth^  ooimties,  supervisors  may  declare  poor  a  county 

charge. 
26.  CJopy  of  resolution  to  be  served  on  clerks  or  cities,  towns  and 
villages. 

26.  In  such  case,  excise  money  and  penalties  to  be  paid  to  county 

treasurer. 

27.  Payment  enforced  by  suit  by  county  treasurer. 

28.  In  other  counties  than  those  before  specified,  poor  how  to  be 

supported. 

29.  Settlements,  how  gained.    Minors    how  to  gain  settlement 

30.  Certain  residences  not  to  give  settlement 

31.  Paupers  not  to  be  removed;  how  supported. 

32&33.  Proceedings  to  determine  in  what  town  pauper  is  set- 
tied;  costs  thereof. 

34.  Town  chargeable  with  pauper,  to  support  him;  how  compelled. 

35.  County  paupers,  proceedings  to  ascertain  who  are  such. 
36  &  37.  Proceedings  where  there  are  no  county  poor-houses. 

38.  Decisions  of  superintendents,   how  to  be  entered  and  filed; 

their  effect 

39.  Provisions  for  relief  to  paupers  In  counties  where  there  are 

poor-housea 

40.  Expenses  of  removal  and  temporary  support,  how  allowed 

and  paid. 

41.  Paupers  sent  to  county  poor-house,  how  supported;  when  dis- 

charged. 

42.  Proceedings  when  pauper  can  not  be  removed  to  county  poor- 

house. 
43&44.  Relief  how  afforded  to  paupers  in  counties  not  having 
poor-houses. 

45.  If  pauper  has  no  legal  settlement  in  the  county,  notice  to  be 

given,  etc. 

46.  County  poor    how  supported   in   counties  not  having  poor- 

houses. 

47.  County  treasurer  to  keep  accounts  with  towns  liable  to  sup- 

port their   poor. 

48.  Superintendents  to  state  charges  against  such  towns  for  the 

support  of  their  poor. 

49.  Accounts    to   be   laid   before   supervis(Mrer;   balances    against 

towns  how  collected. 

50.  Sums  necessary  to  support  county  poor,  how  raised  and  kept 
5L  Accounts  to  be  kept  by  overseers  of  the  pocnr  in  counties  not 

having  poor-houses. 

62.  When  to  be  submitted  to  town  auditcH-s;  how  audited  and 

settled. 

63.  Pesialty  for  neglect  to  present  books  and  render  accounts 
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Section  54.  Overseers*  accounts  and  estimates  to  be  exhibited  at  town 
meeting. 

55.  Money  for  support  of  town  poor,  how  ascertained,  raised,  and 

to  whom  to  be  paid. 

56.  Accounts  in  certain  cities,  to  whom  exhibited;  monies    how 

raised. 

57.  Accounts  of  overseers  and  Justices,  for  servicea,  how  audited 

and  paid. 
58.  Penalty  for  removing,  etc.,  paupers,  with  Intent  to  charge  any 
city,  town  or  county. 

59.  Pauper  removed,  how  supported;  notice  of  removal,  etc.,  to  be 

given. 

60.  Officers  receiving  notice,  to  take  pauper,  or  deny  their  liability. 

61.  Consequence  of  neglect 

62.  Upon  denial  being  made,  suit  to  be  brought;  consequence  of 

neglect. 

63.  Penalty  on  superintendents  for  neglect  to  render  accounts  or 

pay  over  monies. 

65.  Penalties,  when  collected,  how  to  be  applied;  to  whom  to  be 

paid.     [614] 

66.  Duty  of  overseers  to  prosecute  tor  penalties  directed  to  be 

collected  by  them. 

67.  68  &  69.  Allowance  for  costs  and  daily  pay  for  attending  to 

suits. 

70.  Paupers  now  maintained  by  a  county  or  several  towns,  to 

continue. 

71.  Town  poor-houses  erected  by  one  or   more  towns,   may  be 

continued. 

72.  Poor-houses,  etc.,  exempt  from  taxes;  keepers  exempt  from 

militia  service,  etc. 

73.  Provision  for  spupport  of  idiots  and  lunatics  out  of  county 

poor-house. 

74.  Application  of  poor  monies  of  any  town,  that  are  invested. 

75.  County   superintendents   to  report  annually   to  secretary   of 

state. 

76.  Supervisors  of  towns  supporting  their  own  poor,  to  report  to 

clerk  of  supervisors. 

77.  Clerk  of  supervisors  to  deliver  abstracts  of  reports  to  super- 

intendents. 

78.  Penalty   for   neglect   to  report,    and    tor   false   report;    how 

collected. 

79.  Secretary  of  state  to  lay  abstract  of  reports  before  the  legis- 

lature. 

80.  In  coimty  without  poor-hcuse,   moneys  to  be   disbursed  by 

overseers. 
[Sections  1  to  13  repealed  by  L.  1886,  ch.  593.] 

Paupers  to  be  relieved.  [616.]— §  14.  Every  poor  person  who  is 
blind,  lame,  old,  sick,  impotent,  or  decrepit,  or  in  any  other  way 
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disabled,  or  enfeebled,  so  as  to  be  unable  by  his  work  to 
maintain  himself,  shall  be  maintained  by  the  county  or  town 
in  which  he  may  be,  according  to  the  following  provisions. 

[Paupers  not  having  60  days*  residence  are  state  paupers,  to  be  sup- 
ported at  state  expense,  L.  1873,  ch.  G61.  Bringing  Into  state  prohibited, 
L.  1831.  ch.  277.  Certain  alien  pauper  immigrants,  to  be  returned;  com- 
mutation money,  L.  1847,  ch.  195,  §  3;  L.  1881,  ch.  427;  L.  1847,  ch.  431. 
Pauper  Indians  a  state  expense,  L.  1894,  ch.  436.  Indigent  insane  Indians, 
to  be  sent  to  state  hospital,  L.  1888,  ch.  451.  State  board  of  charities  to 
administer  laws  relating  to  alien  aiKl  Indian  paupers,  L.  1895,  ch.  771, 
§  2,  sub.  10.] 

[Section  15,  providing  for  appointment,  term  of  office  and  compensation 
of  county  superintendents  of  poor,  superseded  by  Co.  L.,  §§  210,  12,  sub. 
5,  ante,  pp.  649,  597.  First  clause  of  §  16  constituting  superintendents  of 
poor  a  corporation,  is  rendered  obsolete  by  force  of  Town  L.,  §§  2,  162, 
182,  ante,  pp.  723,  768,  775.  Board  of  supervisors  may  determine  whether 
there  shall  be  one  or  three  county  superintendents  of  poor,  Co.  L.,  §  210, 
ante,  p.  649;  if  but  one,  he  haa  powers  of  board,  Stat.  Const.  L.,  §  18,  ante, 
p.  114.] 

Powers   and   duties   of  county   superintendents  of  poor. 

[617.]  — §16: 

[First  clause  omitted,  see  note  to  §  15,  ante,  ''They"  in  this  section 
refers  to  county  superintendents  of  poor.] 

They  shall  meet  as  often  as  the  supervisors  of  the  county  shall 
direct,  at  the  county  poor-house,  if  there  be  one,  or  at  the  place 
of  holding  courts  in  their  county,  or  at  one  of  the  places  of  hold- 
ing courts,  if  there  be  more  than  one,  and  at  such  other  times 
and  places  as  they  shall  think  expedient:  they  shall  have  a 
general  superintendence  and  care  of  the  county  poor  who  may 
be  in  their  respective  counties;  and  shall  have  power,  and  it 
shall  be  their  duty, 

1.  To  provide  suitable  places  for  the  keeping  of  such  poor, 
when  so  directed  by  the  supervisors  of  any  county,  where  houses 
for  that  purpose  have  not  been  erected  by  the  county;  and  for 
that  purpose,  to  rent  a  tenement  or  tenements,  and  land  not 
exceeding  fifty  acres,  and  to  cause  the  poor  of  the  county  to  be 
maintained  in  such  places: 

2.  To  establish  and  ordain  prudential  rules,  regulations  and 
by-laws,  for  the  government  and  good  order  of  such  places  so 
provided,  and  of  the  county  poor-houses,  and  for  the  employ- 
ment, relief,  management  and  government  of  the  persons  therein 
placed;  but  such  rules  and  regulations  shall  not  be  valid,  until 
sanctioned  by  a  majority  of  the  judges  of  the  county  courts  of 
such  county,  in  writing: 
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3.  To  employ  suitable  persons  to  be  keepers  of  such  houses  or 
places,  and  all  necessary  officers  and  servants,  and  to  vest  such 
powers  in  them  for  the  government  of  such  houses  as  shall  be 
necessary,  reserving  to  the  paupers  who  may  be  placed  under 
the  care  of  such  keepers,  the  right  of  appeal  to  the  superin- 
tendents: 

[Board  of  supervisors  may  appoint  county  superintendent  of  poor  to  be  a 
keeper,  L.  1892,  ch.  608.  Appointment  of  keeper  and  physician,  L.  1851, 
ch.  532.  Records  to  be  kept,  L.  1875,  ch.  140;  L.  1876,  ch.  54;  L.  1880,  ch. 
347.] 

4.  In  the  counties  where  a  poor-house  is  erected,  op  other 
place  provided  for  the  poor,  to  purchase  the  furniture,  imple- 
ments, and  materials  that  shall  be  necessary  from  time  to  time 
for  the  maintenance  of  th^  poor  therein,  and  their  employment 
in  labor  or  manufactures,  and  to  sell  and  dispose  of  the  pro- 
ceeds of  such  labor  as  they  shall  deem  expedient: 

5.  To  prescribe  the  rate  of  allowance  to  be  made  to  any  per- 
sons for  bringing  paupers  to  the  county  poor-house  or  place  pro- 
vided for  [618]  the  poor,  subject  to  such  alterations  as  the  board 
of  supervisors  may,  by  a  general  resolution,  make: 

6.  To  authorize  the  keepers  of  such  houses  or  places  so  pro- 
vided, to  certify  the  amount  due  to  any  person  for  bringing  such 
paupers;  which  amount  shall  be  paid  by  the  county  treasurer, 
on  the  production  of  such  certificate,  countersigned  and  allowed 
by  any  two  superintendents: 

7.  To  decide  any  dispute  that  shall  arise  concerning  the  settle- 
ment of  any  poor  person,  summarily,  upon  a  hearing  of  the 
parties;  and  for  that  purpose,  to  issue  subpoenas  to  compel  the 
attendance  of  witnesses,  and  to  administer  oaths  to  them  in  the 
same  manner,  with  the  like  power  to  enforce  such  process  as  is 
given  to  justices  of  the  peace  in  any  matter  cognizable  by  tiiem: 
their  decisions  shall  be  filed  in  the  office  of  the  county  clerk 
within  thirty  days  after  they  are  made,  and  shall  be  conclusive 
and  final  upon  all  parties  interested: 

[May  administer  oaths;  issue  subpoenas;  disobedience  thereof  punish- 
able. Civ.  Code,  §§  843,  854-9.  Procedure  as  to  settlement,  more  In 
deta!!.  §§  31-8,  post;  L.  1881,  ch.  398.  Appeals  from  decision  of  super- 
intendent, L.  1872,  ch.  38.] 

8.  To  direct  the  commencement  of  suits  by  any  overseers  of  the 
poor  who  shall  be  entitled  to  prosecute  for  any  penalties,  or 
upon  any  recognizances,  bonds,  or  securities  taken  for  the 
indemnity  of  any  town  or  of  the  county;  and  in  case  of  the 
neglect  of  any  such  overseer,  to  commence  and  conduct  such 
suits,  without  the  authority  of  such  overseers,  in  their  names: 
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9.  To  draw  from  time  to  time  on  the  county  treasurer  for  all 
necessary  expenses  incurred  in  the  discharge  of  their  duties, 
which  drafts  shall  be  paid  by  him  out  of  the  monies  placed  in 
his  hands  for  the  support  of  the  poor: 

10.  To  render  to  the  board  of  supervisors  of  their  county,  at 
their  annual  meeting,  an  account  of  all  monies  received  and 
expended  by  them,  or  under  their  direction,  and  of  all  their 
proceedings: 

11.  To  pay  over  all  monies  remaining  in  their  hands,  within 
fifteen  days  after  the  expiration  of  their  office,  to  the  county 
treasurer,  or  to  their  successors. 

County  poor-houses. — §  17.  The  board  of  supervisors  of  any 
county  in  this  state,  in  which  a  county  poor-house  is  not  already 
erected,  may,  at  any  annual  or  special  meeting  thereof,  deter- 
mine to  erect  such  house  for  the  reception  of  the  poor  of  their 
county;  and  upon  filing  such  determination  with  the  clerk  of  the 
county,  they  may  direct  the  superintendents  of  the  poor  of  such 
county  to  purchase  one  or  more  tracts  of  land  not  exceeding  two 
hundred  acres,  and  to  erect  thereon  one  or  more  suitable  build- 
ings for  the  purpose  aforesaid.  To  defray  the  expenses  of  such 
purchase  and  buildings,  the  said  board  may  raise  by  tax  on  the 
real  and  personal  estate  of  the  inhabitants  of  the  same  county,  a 
sura  not  exceeding  seven  thousand  dollars,  by  such  installments 
and  at  such  times  as  they  may  judge  expedient.  The  said  tax 
shall  be  raised,  assessed  and  collected  in  the  same  manner  as 
the  other  county  charges,  [619]  and  shall  be  paid  by  the  county 
treasurer  to  the  superintendents  of  the  poor  of  the  county,  to  be 
applied  in  defraying  the  expenses  aforesaid. 

[No  poor-house  to  be  built  or  reconstructed,  except  on  plans  approved 
bjr  state  board  of  charities,  L.  1805,  ch.  771,  §  15.] 

[§  18,  obsolete.  $  19,  superseded  by  Excise  L.,  §  15,  see  Atty.-Genl.  Rep. 
1892,  p.  333.] 

Other  monies  received  by  overseers. — §  20.  All  monies  which 
shall  be  collected  by  overseers  of  the  poor  of  any  town  in  a 
county  where  the  poor  are  all  a  county  charge,  from  the  relatives 
of  any  poor  person  bound  to  contribute  to  his  support;  or  from 
the  sale  of  any  personal  property,  or  the  rents  and  profits  of  the 
real  property,  of  any  person  who  shall  abscond,  leaving  a  wife 
or  children;  or  received  for  any  fines,  penalties  or  forfeitures, 
which  by  law  are  directed  to  be  applied  to  the  support  of  the 
poor;  or  collected  on  any  bond  or  other  security  that  shall  be 
given  for  the  benefit  or  indemnity  of  any  town,  or  of  the  over- 
seers or  inhabitants  of  such  town;  and  all  other  monies  which 
shall  be  received  by  such  overseers  in  their  official  capacity, 
shall  be  by  them  paid  over  within  thirty  days  after  the  receipt 
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of  the  same,  to  the  county  treasurer,  for  the  benefit  of  the  poor; 
and  if  not  so  paid,  the  same  may  be  recovered  in  an  action  to  be 
brought  by  and  in  the  name  of  the  county  treasurer,  with 
interest,  at  the  rate  of  ten  dollars  on  the  hundred,  for  a  year, 
from  the  time  the  same  should  have  been  paid. 

Notice  of  determination  of  supervisors,  etc.— §  21.  In  those 
counties  where  the  supervisors  shall  determine  to  abolish  the 
distinction  between  town  poor  and  county  poor,  and  to  have  all 
the  poor  a  county  charge,  it  shall  be  the  duty  of  the  clerk  of  the 
board  of  supervisors,  immediately  to  serve  notice  of  such 
determination  on  the  overseers  of  the  poor  of  every  town  In  the 
county.  Within  three  months  after  the  service  of  such  notice, 
the  overseers  of  the  poor  of  every  town,  shall  pay  over  all 
monies  which  shall  remain  [620]  in  their  hands,  after  discharging 
all  demands  against  them  as  such  overseers,  to  the  county  treas- 
urer, to  be  applied  by  him  towards  the  future  taxes  of  such 
town.  In  case  of  neglect  to  pay  over  such  monies,  the  county 
treasurer  may  maintain  an  action  therefor,  in  which  he  shall 
recover  interest  on  the  monies  withheld,  frpm  the  time  they 
should  have  been  paid  over. 

[Relatives  who  may  be  compeUed  to  support  pauper,  Crim.  Code, 
S§  914,  ff.  Property  of  absconding  person  liow  applied,  L.  1878,  ch.  304. 
Superintendents  of  poor  may  redeem  from  sherilTs  sale  same  as  a 
Judgment  credited-,  L.  1862,  ch.  473.]i 

[§  22  superseded  by  Excise  L.,  §  15,  see  Atty.-Genl.  Rep.,  1892,  p.  893.] 

Poor  to  be  a  county  charge  in  certain  counties.  —  §  28. 
In  the  counties  of  Warren,  Washington,  Saratoga,  and  Genesee, 
poor  persons  entitled  to  support  as  aforesaid,  shall  be  main- 
tained at  the  expense  of  the  said  counties  respectively;  and 
all  costs  and  charges  attending  the  examinations,  conreyance, 
support,  and  necessary  expenses  of  paupers  within  the  said 
counties  respectively,  shall  be  a  charge  upon  the  said  counties, 
without  reference  to  the  number  or  expense  of  paupers  which 
may  be  sent  to  the  poor-house  of  said  counties,  from  or  by 
any  of  the  tow^ns  therein.  The  said  charges  and  expenses  shall 
be  reported  by  the  superintendents  of  the  poor  of  the  said 
counties,  to  the  boards  of  supervisors  therein  respectively,  and 
shall  be  assessed,  levied  and  collected  of  and  upon  the  taxable 
real  and  personal  estate  in  the  said  counties,  in  the  same 
manner  as  other  county  charges. 

Distinction  between  county  and  town  poor  may  be  abolished. 
—  §  24.  The  board  of  supervisors  of  any  county  in  this 
state,  at  any  annual  meeting,  or  at  any  special  meeting  called 
for  that  purpose,  may  determine  to  abolish  all  distinction 
between  county  poor  and  town  poor  in  their  counties  respect- 
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ively,  and  to  have  the  expense  of  maintaining  all  the  poor  a 
oonnty  charge;  and  apon  their  filing  snob,  determination^  dnly 
certified  by  the  clerk  of  the  board,  with  the  county  clerk,  the 
said  poor  shall  be  maintained,  and  the  expense  thereof  defrayed 
in  the  manner  prescribed  in  the  preceding  section  relative  to 
the  counties  of  Warren,  Washington,  Saratoga  and  Genesee. 

Senrice  of  copy  of  resolution. — §  25.  W'hen  the  supervisors  of 
any  county  shall  have  determined  to  abolish  the  distinction 
between  county  poor  and  town  poor,  the  clerk  of  the  board  shall 
serve  a  copy  of  the  resolution  making  such  determination,  upon 
the  clerk  of  each  town,  village  or  city,  within  such  county. 

['*  LtvlngBton  Ck>unty  Act,"  L.  1845,  ch.  834,  may  be  adopted  by  otlier 
counties,  L.  1846,  ch.  245.  Certain  counties  may  restore  distlncti<Hi  be- 
tween town  and  county  poor,  L.  1848,  ch.  176.] 

Excise  money,  etc.,  to  be  paid  to  county  treasurer. —  §  26. 
After  such  resolution  shall  be  served,  it  shall  be  the  duty  of  the 
commissioners  of  excise  in  the  several  towns  of  such  county, 
and  of  the  oflBcers  of  every  city  and  village  therein,  to  pay  over 
to  the  treasurer  of  the  county  all  monies  [621]  which  shall  there- 
after be  received  for  licenses  to  tavern-keepers,  retailers  or 
grocers,  and  all  monies  which  shall  be  recovered  as  penalties  for 
violating  the  excise  laws,  or  any  other  laws,  and  which  are 
directed  to  be  paid  to  the  overseers  of  the  poor. 

Payment,  how  compelled. — §  27.  If  any  person  having  in  hii 
hands  any  monies  directed  to  be  paid  to  the  county  treasurer  by 
the  preceding  section,  shall  neglect  or  refuse  to  pay  the  same 
within  thirty  days  after  demand  thereof,  the  county  treasurer 
may  maintain  an  action  in  his  name  of  office  for  the  recovery 
thereof,  together  with  interest  from  the  time  of  such  demand. 

[As  to  moneys  coming  Into  hands  of  commissioners  of  excise,  these  two 
sections  are  superseded  by  Excise  L.,  §§  14-15,  but  are  applicable  to  pen- 
alty for  seUing  to  habitual  drunkard,  contrary  to  notice  from  overseer, 
imposed  by  R.  S.,  part  1,  ch.  20,  t  4,  §  2;  for  allowing  certain  games  in 
or  about  licensed  place.  Imposed  by  R.  S.,  part  1,  ch.  20,  t  8,  §  7.] 

Who  are  county  poor,  in  other  counties. — §  28.  In  all  the 
other  counties  of  this  state,  except  the  counties  of  Warren, 
Washington,  Saratoga,  Genesee,  and  those  counties  of  which 
the  board  of  supervisors  shall  file  the  determination  aforesaid, 
the  poor  having  a  settlement  in  any  town  in  such  county,  shall 
be  supported  at  the  expense  of  such  town,  and  the  poor  not 
having  such  settlement  shall  be  supported  by  the  county  in 
which  they  may  be. 

lAa  to  state,  alien  and  Indian  paupers,  see  note  to  S  14  ante.  As  to 
bastard  and  woman  pregnant  with  child  likely  to  be  bom  a  bastard,  R* 
S.,  part  1,  ch.  20,  t  6,  §§  53,  fC.] 
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Settlements,  how  gained. — §  29.  Every  person  of  full  age, 
who,  after  this  chapter  shall  commence  and  take  effect,  shall  be 
a  resident  and  inhabitant  of  any  town  for  one  year,  and  the 
members  of  his  family  who  shall  not  have  gained  a  separate 
settlement,  shall  be  deemed  settled  in  such  town.  A  minor  may 
be  emancipated  from  his  or  her  father,  and  may  gain  a  settle- 
ment, 

1.  If  a  female,  by  being  married  and  living  for  one  year  with 
her  husband,  in  which  case  the  husband's  settlement  shall  deter- 
mine that  of  the  wife: 

2.  If  a  male,  by  being  married  and  residing  for  one  year 
separately  from  the  family  of  his  father: 

3.  By  being  bound  as  an  apprentice,  and  serving  one  year  by 
virtue  of  such  indentures: 

4.  By  being  hired  and  actually  serving  for  one  year  for  wages 
to  be  paid  to  such  minor.  A  woman  of  full  age,  by  marrying, 
shall  acquire  the  settlement  of  her  husband,  if  he  have  any. 
And  until  a  poor  person  shall  have  gained*  a  settlement  in  his 
own  right,  his  settlement  shall  be  deemed  that  of  his  father  or 
mother;  but  no  child  born  in  any  place  used  and  occupied  as  a 
residence  for  the  poor  of  any  town,  city  or  county,  shall  gain 
any  settlement  merely  by  reason  of  the  place  of  such  birth;  nor 
shall  any  child  born  while  the  mother  is  a  county  pauper,  gain 
any  settlement  by  reason  of  the  place  of  its  birth.  [Thtis  am.  by 
L.  1830,  ch.  320,  §  8.] 

No  settlement  gained  by  residence  at  poor-house. — §  20.  But 
no  residence  of  any  person  as  a  pauper,  in  the  county  poor- 
house,  or  place  provided  for  the  support  of  the  poor,  or  in  any 
town  while  supported  at  the  expense  of  any  other  town  or 
county,  shall  operate  to  give  such  pauper  a  settlement  in  the 
town  where  such  actual  residence  may  be  had.     [622] 

Paupers  not  to  be  removed,  how  supported. — §  31.  No  person 
shall  be  removed  as  a  pauper  from  any  city  or  town  to  any 
other  city  or  town  of  the  same  or  any  other  county,  nor  from 
any  countj  to  any  other  county;  but  every  poor  person  shall  be 
supported  in  the  town  or  county  where  he  may  be,  as  follows: 

1.  If  he  hath  gained  a  settlement  in  any  town  in  such  county, 
he  shall  be  maintained  by  such  town: 

2.  If  he  hath  not  gained  a  settlement  in  the  county  in  which 
he  shall  become  poor,  sick  or  infirm,  he  shall  be  supported  and 
relieved  by  the  superintendents  of  the  poor,  at  the  expense  of 
the  county: 

3.  If  such  person  be  in  a  county  where  the  distinction  between 
town  and  county  poor  is  abolished,  he  shall  in  like  manner  be 

2ia 


Digitized  by 


Google 


1738  THE  REVISED  STATUTES  OF  1827-8, 


Part  I,  ch.  20,  t.  1,  §§    8d*8d.  1  B.  S.,  622. 

supported  at  the  expense  of  the  county,  and  in  both  the  cases 
aforesaid,  proceedings  for  his  relief  shall  be  had  as  hereinafter 
directed: 

4.  If  such  pauper  be  in  a  county  where  the  respective  towns 
are  liable  to  support  their  poor,  and  hath  gained  a  settlement  in 
some  other  town  of  the  same  county  than  that  in  which  he  may 
then  be,  he  shall  be  supported  at  the  expense  of  the  town  where 
he  may  be,  and  the  overseers  shall  give  notice  in  writing  to  the 
overseers  of  the  town  to  which  such  pauper  shall  belong,  or  to 
one  of  them,  requiring  them  to  provide  for  the  relief  and  sup- 
port of  such  pauper. 

[See  §  58  poet,  and  note.] 

Proceedings  to  determine  settlement — §  32.  If  within  ten 
days  after  the  service  of  such  notice,  the  overseers  to  whom  the 
same  was  directed  shall  not  proceed  to  contest  the  allegation 
of  the  settlement  of  such  pauper,  by  giving  the  notice  herein 
after  directed,  they,. their  successors,  and  the  town  which  they 
represent,  shall  be  forever  precluded  from  contesting  or  denying 
such  settlement.  They  may,  within  the  time  aforesaid,  give 
notice  in  writing  to  the  overseers  of  the  town  where  such  pauper 
may  be,  that  they  will  appear  before  the  county  superintendents, 
at  a  place  and  on  a  day  therein  to  be  specified,  which  day  shall 
be  at  least  ten  days,  and  not  more  than  thirty  days  from  the 
time  of  the  service  of  such  notice,  to  contest  the  said  alleged 
settlement. 

lb. — §  33.  The  county  superintendents  shall  convene  when- 
ever required  by  any  overseers  pursuant  to  such  notice,  and 
shall  proceed  to  hear  and  determine  the  controversy,  and  may 
award  costs  not  exceeding  ten  dollars,  to  the  prevailing  party, 
which  may  be  recovered  in  any  action  before  a  court  of  com- 
petent jurisdiction.  The  decision  of  the  superintendents  shall 
be  final  and  conclusive. 

[Either  party  may  appeal  from  decision  of  superintendent  to  comity 
court    L.    1872.   ch.   38. 

L.  1881,  ch.  398,  §  1,  reads  as  follows: 

"  §  1.  In  case  the  county  superintendent  or  superintendents  «hall  fall 
to  appear  at  the  place  and  time  appointed  to  hear  the  allegations  of  the 
overseers  of  the  poor  of  any  town  in  regard  to  the  settlement  of  any 
pauper,  the  superintendent  or  superintendents  shall  thereafter,  at  the 
request  of  both  or  either  overseer,  appoint  some  place  and  some  other 
day  for  a  hearinpr  of  the  allegations  in  regard  to  the  settlement  of  such 
pauper,  and  cause  at  least  five  days*  notice  of  said  time  and  place  of 
hearing  to  be  given  to  said  overseers,  and  no  pauper  shall  be  deemed  to 
have  gained  a  settlement  when  the  proper  notices  have  been  served  until 
there  has  a  hearing  been  had  before  the  said  county  superintendent  or 
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superintendents  and  an  order  by  him  made  and  filed  in  the  county  clerk's 
office  of  such  comity,  fixing  the  settlement  .of  such  pauper."] 

TownSy  how  compelled  to  support  paupers. —  §  34.  The  over- 
seers of  the  poor  of  the  town  in  which  it  may  be  alleged  any 
pauper  has  gained  a  settlement,  may  at  any  time  after  receiv- 
ing such  notice  requiring  them  to  provide  for  such  pauper,  take 
and  receive  such  pauper  to  their  town  and  there  support  him. 
If  they  omit  to  do  so,  or  shall  fail  to  obtain  the  decision  of  the 
county  superintendents,  so  as  to  exonerate  them  from  the  main- 
tenance of  such  pauper,  the  charge  of  giving  such  notice,  and  the 
expenses  of  maintaining  such  pauper^  ^fter  being  allowed  by  the 
county  superintendents,  [623]  shall  be  laid  before  the  board  of 
supervisors  at  their  annual  meetings,  from  year  to  year,  as  long 
as  such  expenses  shall  be  incurred;  and  the  supervisors  shall 
annually  add  the  amount  of  the  said  charges-  to  the  tax  to  be 
laid  upon  the  town  to  which  the  pauper  belongs,  together  with 
such  sum  in  addition  thereto,  as  will  pay  the  town  incurring 
such  expenses,  the  lawful  interest  thereon,  from  the  time  of  ex- 
penditure to  the  time  of  repayment,  which  sums  shall  be 
assessed,  levied  and  collected,  in  the  same  manner  as  the  other 
contingent  charges  of  such  town.  The  said  monies,  when  col- 
lected, shall  be  paid  to  the  county  treasurer,  and  be  by  him 
credited  to  the  account  of  the  town  which  incurred  the  said 
expenses. 

Proceedings  to  determine  who  are  county  paupers. —  §  35. 
The  support  of  any  pauper  shall  not  be  charged  to  the  county, 
without  the  sanction  of  the  superintendents.  If  a  pauper  be 
sent  to  the  county  poor-house,  or  place  provided  for  the  poor,  as 
a  county  pauper,  the  superintendents  in  those  counties  where 
the  respective  towns  are  required  to  support  their  own  poor, 
shall  immediately  inquire  into  the  fact,  and  if  they  are  of 
opinion  that  such  pauper  has  a  legal  settlement  in  any  town  of 
the  said  county,  they  shall,  within  thirty  days  after  such  pauper 
shall  have  been  received,  give  notice  to  the  overseers  of  the  poor 
of  the  town  to  which  such  pauper  belongs,  that  the  expenses  of 
his  support  will  be  charged  to  such  town,  unless  the  said  over- 
seers, within  such  time  as  the  said  superintendents  shall 
appoint,  not  lesa  than  twenty  days  thereafter,  show  that  such 
town  ought  not  to  be  so  charged.  And  on  the  application  of 
the  said  overseers,  the  superintendent  shall  re-examine  the 
matter,  and  take  testimony  in  relation  thereto,  and  shall  finally 
decide  the  question;  which  decision  shall  be  conclusive. 

[As  to  who  are  county  poor,  §  28,  ante,  and  note.  Either  party  may 
appeal  from  decision  of  superintendent  to  county  court,  L.  1872,  ch.  38.] 
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lb.  in  counties  where  there  are  no  poor-houses. —  §  36.  In 
those  counties  where  no  county  poor-house  or  other  place  is  pro- 
vided, no  person  shall  be  supported  as  a  county  pauper,  without 
the  direction  of  at  least  one  superintendent.  In  such  cases  the 
overseers  of  the  poor  of  the  town  where  such  person  may  be, 
shall  immediately  give  notice  to  one  of  the  superintendents,  who 
shall  inquire  into  the  circumstances;  and  if  he  is  satisfied  that 
such  pauper  hath  not  gained  a  legal  settlement  in  any  town  of 
the  said  county,  he  shall  give  a  certificate  to  that  effect,  and  that 
such  pauper  is  chargeable  to  the  county.  He  shall  report  every 
such  case  to  the  board  of  superintendents,  at  their  next  meeting, 
who  may  affirm  such  certificate,  or  may  annul  the  same,  on  giving 
due  notice  to  the  overseers  of  the  poor  of  the  town  interested, 
and  after  hearing  the  allegations  and  proofs  in  the  premises. 

[Superintendent  may  authorize  overseer  to  support  county  poor  in  such 
case,    §   4G,   post] 

lb. —  §  37.  If  the  superintendent  to  whom  the  overseers  may 
have  given  such  notice,  shall  neglect  or  refuse  to  give  the  certi- 
ficate aforesaid,  the  overseers  may  apply  to  the  board  of  county 
superintendents,  who  shall  summarily  hear  and  determine  the 
matter,  and  whose  decision  shall  be  conclusive.    [624] 

Decisions  of  superintendents. —  §  38.  The  decisions  of  the 
board  of  county  superintendents,  in  relation  to  the  settlement  of 
any  paupers,  or  to  their  being  a  charge  upon  the  county,  shall 
be  entered  in  books  to  be  provided  for  that  purpose,  and  certi- 
fied by  the  signatures  of  such  of  the  said  superintendents  as 
make  such  decisions;  and  a  duplicate  thereof,  certified  in  the 
same  manner,  shall  be  filed  in  the  county  clerk's  oflfice  within 
thirty  days  after  the  making  of  any  such  decision.  Such 
original  duplicate,  or  a  copy  thereof  duly  certified,  shall  be  con- 
clusive evidence  of  the  facts  therein  contained. 

Relief  to  paupers  in  counties  having  poor-houses.— §  39.  When 
any  person  shall  apply  for  relief  to  any  overseers  of  the  poor,  in 
any  county  where  a  poor-house  is  established,  or  other  place 
provided  for  the  reception  of  the  poor,  such  overseers  shall 
inquire  into  the  state  and  circumstances  of  the  applicant.  If  it 
shall  appear  that  the  applicant  is  in  such  indigent  circumstances 
as  to  require  permanent  relief  and  support,  and  can  be  safely 
removed,  the  overseers  shall,  by  a  wTitten  order,  cause  the  poor 
person  to  be  removed  to  the  county  poor-house,  or  to  the  place 
provided  as  aforesaid,  to  be  relieved  and  provided  for  as  the 
necessities  of  such  applicant  may  require.  If  the  said  county 
be  one  of  those  where  the  respective  towns  are  required  to 
support  their  own  poor,  the  overseers  shall  designate  in  such 
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order  of  removal  whether  the  pauper  be  chargeable  to  the 
county  or  not;  and  if  no  such  designation  be  made,  such  pauper 
shall  be  deemed  to  belong  to  the  town  whose  overseers  made 
such  order. 

[C  1834,  eh.  236,  S  h  reads  as  foUows: 

''  §  1.  Any  one  of  the  overseers  of  the  poor,  Is  hereby  authorized  to 
perform  the  services  mentioned  in  the  thirty-ninth  and  forty-second  sec- 
tions of  part  first,  chapter  twentieth,  title  first  of  the  Revised  Statutes." 

To  like  effect  in  Stat  Conat  L.,  §  18,  ante,  p.  114.  Overseer  may 
administer  oath  to  applicant,  L.  1881,  ch.  574.  Children  not  to  be  sent 
to  poor-house,  L.  1884,  ch.  438,  §  2;  L.  1875,  ch.  173;  L.  1878,  chs.  404,  112; 
nor  veterans,  L.  1887,  ch.  706;  nor  insane,  K  1800,  ch.  126,  §S  7, 
11.  nor  epileptics,  L.  1894,  ch.  363,  §  12;  nor  hydrophobia  patients,  L. 
1895,  ch.  770.  Support  of  poor  not  to  be  let  to  lowest  bidder,  etc.,  It, 
1848,  ch.  176.] 

Expense  of  removal  and  temporary  support. —  §  40.  The 
expense  of  such  removal  shall  be  paid  on  the  certifi- 
cate of  the  keeper  of  the  poor-house,  or  other  place,  counter- 
signed as  aforesaid,  at  the  rate  that  shall  have  been  prescribed 
by  the  superintendents;  and  the  overseers  shall  be  allowed  such 
sum  as  may  have  been  necessarily  paid  out  or  contracted  to  be 
paid,  for  the  relief  or  support  of  such  pauper  previous  ta  the 
said  removal,  as  the  superintendents  shall  judge  was  reasonably 
expended  while  it  was  improper  to  remove  such  pauper,  which 
sum  shall  be  paid  by  the  county  treasurer  on  the  order  of  the 
superintendents  and  shall  be  charged  to  the  county,  if  such 
pauper  be  a  county  charge,  or  to  the  town  sending  him,  if  he  be 
not  a  county  charge. 

[Such  expenses  to  be  audited  by  superintendent,  L.  1832,  ch,  26.  Such 
expenses  payable  by  town  under  **  Livingston  County  Act,"  L.  1845,  ch. 
334,  §  1.1. 

How  supported  and  when  to  be  discharged. — §  41.  The  per- 
son so  removed  shall  be  received  by  the  superintendents,  or 
their  agents,  and  be  supported  and  relieved  in  the  county  poor- 
house,  or  such  other  place  as  shall  have  been  provided,  under  the 
direction  of  the  said  superintendents,  until  it  shall  appear  to 
them  that  such  person  is  able  to  work  and  maintain  himself, 
when  the  superintendents  may  in  their  discretion  discharge  him. 

Temporsiry  out  door  relief. — §  42.  If  it  shall  appear  that 
the  person  so  applying  requires  only  temporary  relief, 
or  is  sick,  lame  or  otherwise  disabled  so  that  he  or  she  can 
not  be  conveniently  removed  to  the  county  poor-house,  or  to 
such  place  as  shall  have  been  provided  by  the  county  superin- 
tendent, the  overseers  shall  apply  to  the  supervisor  of  the 
town.  [625]  who  shall  examine  into  the  facts  and  ciroumstanoes, 
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and  shall,  in  writing,  order  such  sum  to  be  expended  for  the 
temporary  relief  of  such  poor  person,  as  the  circumstances  of 
the  case  shall  require,  which  order  shall  entitle  the  overseer  to 
receive  any  sum  he  may  have  paid  out  or  contracted  to  -pay, 
within  the  amount  therein  specified,  from  the  county  treasurer, 
to  be  by  him  charged  to  the  county  if  such  person  be  a  county 
charge;  if  not,  to  be  charged  to  the  town  where  such  relief  was 
afforded;  but  no  greater  sum  than  ten  dollars  shall  be  expended 
or  paid  for  the  relief  of  any  one  poor  person,  or  one  family,  with- 
out the  sanction,  in  writing,  of  one  of  the  superintendents  of 
the  poor  of  the  county,  which  shall  be  presented  to  the  county 
treasurer,  with  the  order  of  the  supervisor.  [Thus  am.  by  L. 
1894,  ch.  663.] 

["  Livingston  County  Act "  as  to  temporary  relief,  and  adoption  of 
aamfl  by  other  counties,  L.  1845,  ch.  334,  §  2;  L.  1^6,  ch.  245.  Board 
of  supervisors  may  make  regulations  as  to  temporary  relief,  L.  1887,  ch. 
655.  Indigent  veterans  not  to  be  sent  to  poor-house,  but  to  be  given  out- 
door relief,  through  G.  A.  R.  post,  L.  1887,  ch.  706.  Regulations  as  to 
burial  of  Indigent  veterans,  L.  1881,  ch.  203.] 

Relief  to  paupers  in  counties  not  having  poor-houses. — §  43. 
If  application  for  relief  be  made  in  any  of  those  counties  where 
no  county  poor-house,  or  other  place  shall  have  been  provided, 
as  aforesaid,  for  the  reception  of  the  poor,  the  overseers  of  the 
poor  shall,  with  the  assistance  of  some  justice  of  the  peace  of 
the  same  town,  inquire  into  the  facts  and  circumstances  of  the 
case,  and  shall  make  an  order  in  writing  for  such  allowance, 
weekly  or  otherwise,  as  the  said  justice,  and  one  of  the  said  over- 
seers, shall  think  required  by  the  necessities  of  such  poor 
person. 

Id. — §  44.  If  such  pauper  have  a  legal  settlement  in  the  town 
where  such  application  is  made,  or  in  any  other  town  of  the 
same  county,  the  overseers  shall  apply  the  monies  so  allowed 
to  the  relief  and  support  of  such  pauper;  the  monies  paid  by 
them,  or  contracted  to  be  paid,  pursuant  to  such  order,  shall  be 
drawn  by  them  from  the  county  treasurer  on  producing  the  said 
order,  out  of  the  funds  in  his  hands  belonging  to  such  town. 

[To  like  effect,  §  80,  post] 

Notice  to  be  given  in  certain  cases. — §  45.  If  such  pauper 
has  no  legal  settlement  in  the  same  county,  the  overseers  shall 
immediately  give  the  notice  hereinbefore  directed,  to  one  of  the 
county  superintendents;  and  until  the  county  superintendents 
Bhall  take  the  charge  of  the  support  of  such  pauper,  the  over- 
seers shall  provide  for  his  relief  and  support,  as  aforesaid,  and 
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the  expense  thereof  from  the  time  of  giving  such  notice  to  a 
county  superintendent,  shall  be  paid  to  the  said  overseers  by  the 
county  treasurer,  on  the  production  of  such  order  and  of  proof 
by  affidavit,  of  the  time  of  the  giving  such  notice,  and  shall  be 
by  him  charged  to  the  county. 

County  paupers  in  counties  having  no  poor-houses. —  §  46. 
Whenever  the  county  superintendents  take  charge  of  the  sup- 
port of  any  county  pauper,  in  those  counties  where  no  poor-house 
is  provided,  they  may  authorize  the  overseers  of  the  poor  of  the 
town  in  which  such  pauper  may  be,  to  continue  to  support  him, 
on  such  terms  and  under  such  regulations,  as  they  shall  pre- 
scribe; and  thereafter  no  monies  shall  be  paid  to  the  said  over- 
seers for  the  support  of  such  pauper,  without  the  order  of  the 
superintendents;  or  the  said  superintendents  may  remove  such 
pauper  to  any  other  town,  and  there  provide  for  his  support,  in 
such  manner  as  they  shall  deem  expedient    [626] 

Accounts  with  towns  bound  to  support  their  poor,  by  county 
treasiu'er. —  §  47.  In  those  counties  where  the  respective 
towns  are  required  to  support  their  own  poor,  the  'county  treas- 
urers thereof  shall  respectively  open  and  keep  an  account  with 
each  town,  in  which  the  town  shall  be  credited  with  all  monies 
received  from  the  same,  or  from  its  officers,  and  shall  be  charged 
with  the  monies  paid  for  the  support  of  the  poor  chargeable  to 
such  town.  And  if  there  be  a  county  poor-house,  or  other  place 
provided  in  such  county  for  the  reception  of  the  poor,  the  super- 
intendents of  the  poor  of  the  county  shall,  in  each  year,  before 
the  annual  meeting  of  the  board  of  supervisors  of  such  county, 
furnish  to  the  county  treasurer  a  statement  of  the  sums  charged 
by  them,  as  herein  after  directed,  to  the  several  towns  for  the 
support  of  their  poor,  which  shall  be  charged  to  such  towns 
respectively,  by  the  county  treasurer,  in  his  accounts. 

lb.  by  superintendeots. —  §  48.  In  those  counties  in  which  a 
poor-house  shall  be  established,  or  a  place  provided,  by  the 
superintendents,  for  the  reception  of  the  poor,  and  in  which  the 
several  towns  shall  be  liable  for  the  support  of  their  poor 
respectively,  it  shall  be  the  duty  of  the  superintendents,  annu- 
ally, and  during  the  week  preceding  the  annual  meeting  of  the 
board  of  supervisors,  to  make  out  a  statement  of  all  the  expenses 
incurred  by  them  the  preceding  year,  and  of  the  monies  received, 
and  exhibiting  the  deficiency,  if  any,  in  the  funds  provided  for 
the  defraying  such  expenses;  and  they  shall  apportion  the  said 
deficiency  among  the  said  several  towns,  in  proportion  to  the 
number  and  expenses  of  the  paupers  belonging  to  the  said 
towns,  respectively,  who  shall  have  been  provided  for  by  the 
said  superintendents,  and  shall  charge  the  said  towns  with  the 
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Baid  proportions;  which  statement  shall  be  by  them  delivered  to 
the  county  treasurer,  as  before  directed. 

To  be  laid  before  supenrisors ;  balances,  how  collected— §  49. 
At  the  annual  meeting  of  the  board  of  supervisors,  the  county 
treasurer  shall  lay  before  them  the  account  so  kept  by  him;  and 
if  it  shall  appear  that  there  is  a  balance  against  any  town,  the 
said  board  shall  add  the  same  to  the  amount  of  taxes  to  be 
levied  and  collected  upon  such  town,  with  the  other  contingent 
expenses  thereof,  together  with  such  a  sum  for  interest,  at  the 
rate  of  seven  dollars  on  the  hundred,  as  will  reimburse  and 
satisfy  any  advances  that  may  be  made,  or  that  may  have  been 
made,  from  the  county  treasury,  for  such  town;  which  monies, 
when  collected,  shall  be  paid  to  the  county  treasurer. 

Expense  of  supporting  county  poor;  how  defrayed. —  §  50. 
The  superintendents  of  the  poor  in  each  county  shall  annually 
present  to  the  board  of  supervisors,  at  their  annual  meeting,  an 
estimate  of  the  sum  which,  in  their  opinion,  will  be  necessary, 
during  the  ensuing  year,  for  the  support  of  the  county  poor;  and 
the  said  supervisors  shall  cause  such  sum  as  they  may  deem 
necessary  for  that  purpose,  to  be  assessed,  levied  and  collected, 
in  the  same  manner  as  the  other  contingent  expenses  of  the 
county,  to  be  paid  to  the  county  treasurer,  and  to  be  by  him  kept 
as  a  separate  fund,  distinct  from  the  other  funds  of  the  county. 
[627] 

[Reports  to  clerk  of  board  of  supervisors,  L.  1876,  ch.  54;  L.  1880,  ch. 
347,   §§  3-6.] 

Accounts  of  overseers  of  poor. — §  61.  In  those  counties  where 
there  are  no  county  poor-houses  established,  the  overseers  of  the 
poor  of  the  respective  towns  shall  enter,  in  books  to  be  provided 
at  the  expense  of  their  towns,  ah  account  of  all  matters  trans- 
acted by  them,  relating  to  their  oflficial  duties;  of  all  monies  re- 
ceived by  them,  specifying  from  whom,  and  on  what  account; 
of  all  monies  laid  out  and  disbursed  by  them,  to  whom,  and  by 
what  authority,  and  specif^ang,  in  each  case,  whether  to  county 
poor  or  to  town  poor ;  the  names  of  all  persons  applying  for  re- 
lief, and  ordered  to  be  relieved  as  aforesaid;  the  day  and  year 
when  they  were  admitted  to  have  relief;  the  weekly  or  other 
sums  of  money  allowed  for  that  purpose,  and  the  cause  of  giving 
such  relief. 

How  audited  and  settled. — §  52.  On  the  Tuesday  next  pre- 
ceding the  annual  town-meeting  of  every  town,  the  overseers  of 
the  poor  shall  lay  the  said  original  books  before  the  board  of 
town  auditors,  together  with  a  just  and  true  account  of  all 
monies  by  them  received  and  expended  for  the  use  of  the  poor, 
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and  in  what  manner,  together  with  an  account  of  the  earnings 
of  the  poor  persons  by  them  employed;  which  account  shall  be 
verified  by  the  oaths  of  the  overseers,  and  shaJl  be  filed  with  the 
town  clerk.  The  board  of  town  auditors  shall  compare  the  said 
account  with  the  entries  in  the  poor  books  aforesaid;  shall  ex- 
amine the  vouchers  in  support  thereof,  and  shall  audit  and 
settle  the  same,  and  state  the  balance  due  from  such  overseers, 
or  to  them,  as  the  case  may  be.  No  credit  shall  be  allowed  to 
any  overseer  for  monies  paid,  unless  it  shall  appear  that  such 
payment  was  made  pursuant  to  a  legal  order. 
Penalty. — §  53.  Every  person  who,  having  been  an  overseer  of 
the  poor,  shall  refuse  or  neglect  to  present  such  original  books, 
or  to  exhibit  such  accounts,  to  the  board  of  town  auditors,  as 
required  in  the  last  section,  shall  forfeit  the  sum  of  two  hundred 
and  fifty  dollars,  to  be  recovered  by  and  in  the  name  of  the 
overseers  of  the  poor  of  such  town. 

Accounts  and  estimates  to  be  read  at  town  meeting. —  §  64. 
In  those  counties  where  the  respective  towns  are  made  liable 
for  the  support  of  their  poor,  it  shall  be  the  duty  of  the  town 
clerk  to  exhibit  at  the  annual  town  meetings,  the  accounts  for 
the  support  of  the  poor  therein,  the  preceding  year,  as  the  same 
shall  have  been  allowed  and  passed  by  the  board  of  town 
auditors,  which  accounts  shall  be  openly  and  distinctly  read  by 
the  clerk  of  the  meeting;  and  the  overseers  of  the  poor  shall 
also  present  an  estimate  of  the  sum  which  they  shall  deem  neces- 
sary to  supply  any  deficiency  of  the  preceding  year,  and  to 
provide  for  the  support  of  the  poor  for  the  ensuing  year. 

Expense  of  supporting:  town  poor ;  how  defrayed.— §  55.  The 
inhabitants  of  such  town  shall  thereupon,  by  a  vote  of  a  majority 
of  the  persons  qualified  to  choose  town  officers,  determine 
upon  the  sum  of  money  which  shall  be  assessed  upon  the  said 
town  the  ensuing  year,  for  the  purpose  aforesaid.  The  sum  so 
voted,  when  [628]  raised  and  collected,  in  those  counties  where 
a  county  poor-house,  or  other  place  shall  have  been  provided 
for  the  reception  of  the  poor,  shall  be  paid  to  the  county  treas- 
urer, and  by  him  placed  to  the  credit  of  the  town:  in  all  other 
counties,  the  sum  so  voted  by  any  town,  shall  be  paid  to  the  over- 
seers of  the  poor  thereof. 

[S  56,   special  to  cities   of  Albany,   Hudson,   Troy,    Schenectady  and 
Oswego.] 

Compensation  to  overseers  and  justices.— §  57*  The  accounts 
of  overseers  of  the  poor,  and  of  justices  of  the  peace,  for  any 
persona]  or  official  services  rendered  by  them,  in  relation  to  the 
219 


Digitized  by 


Google 


1746  THE  REVISED  STATUTES  OF  1827-8, 

Part  I,  ch.  20,  t.  1,  §§  68,  69^  1  R.  S.,  G28-0. 

poor,  shall  be  audited  and  settled  by  the  board  of  supervisors, 
and  the  sums  thus  audited  and  allowed,  shall  be  paid  by  the 
county  treasurer;  and  if  such  services  were  rendered  in  behalf 
of  any  town  liable  to  support  its  own  poor,  the  same  shall  be 
charged  to  such  town.  No  allowance  for  time  or  services  shall 
be  made  to  any  officer  for  attending  any  board  with  any  ac- 
counts, for  the  purpose  of  having  the  same  audited  or  paid. 

[L.  1832,  ch.  26,  §  1,  reads  as  foUowa: 

'*  §  1.  The  superintendents  of  the  poor  in  the  several  coomties  in  this 
state  Shan  audit  and  settle  all  aceounte  of  overseers  of  the  poor,  justices 
of  the  peace,  and  all  other  persons,  for  services  relating  to  the  support, 
relief  or  transportation  of  coimty  paupers;  and  shaU,  from  time  to  time; 
draw  on  the  county  treasurer  for  the  amount  of  the  accounts  whidi 
they  shall  so  audit  and  settle.'*] 

Penalty  for  removing:  paupers. — §  58.  Any  person  who  shall 
send,  carry,  transport,  remove  or  bring,  or  who  shall  cause  to  be 
sent,  carried,  transported,  brought,  or  removed,  any  poor  or 
indigent  person,  from  any  city,  town,  or  county,  to  any  other 
city,  town,  or  county,  without  legal  authority,  and  there  leave 
such  poor  person,  with  intent  to  make  any  such  city,  town,  or 
county  to  which  the  removal  shall  be  made,  chargeable  with 
the  support  of  such  pauper,  or  who  shall  entice  any  such  poor 
person  so  to  remove,  with  such  intent,  shall  forfeit  fifty  dol- 
lars, to  be  recovered  by  and  in  the  name  of  the  overseers  of 
the  poor  of  the  town  to  which  such  pauper  shall  be  brought 
or  removed,  or  in  the  name  of  the  superintendents  of  the  poor 
of  the  county  into  which  the  said  poor  person  shall  be  removed; 
and  shall,  moreover  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction,  shall  be  imprisoned  not  exceeding  six  months,  or 
fined  not  exceeding  one  hundred  dollars,  or  both,  in  the  dis- 
cretion of  the  court. 

[Bringing  paupers  into  the  state  prohibited,  L.  1831,  ch.  277,  and  see 
note  to  §  14,  ante.    Removal  also  prohibited  by  §  31,  ante.] 

Notice  to  poor  authorities  from  whence  pauper  came. —  §  59. 
The  pauper  so  removed,  brought  or  enticed,  shall  be  maintained 
by  the  county  superintendents  of  the  poor  of  the  county  where 
he  may  be.  They  may  give  notice  to  either  of  the  overseers  of 
the  poor  of  the  town  from  which  he  was  brought  or  enticed, 
if  such  town  be  liable  for  his  [629]  support;  and  if  there  be 
no  town  in  the  county  from  which  he  was  brought  or  enticed 
liable  for  his  support  then  to  either  of  the  county  superin- 
tendents of  the  poor  of  such  county,  informing  them  of  such 
improper  removal,  and  requiring  them  forthwith  to  take  charge 
of  such  pauper.     If  there  be   no    overseer  or  superintendent 
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of  the  poor  in  such  town,  city  or  county,  such  notice  shall  be 
given  to  the  person,  by  whatever  name  known,  who  has  charge 
and  care  of  the  poor  in  such  locality.  [Thus  am.  by  L.  1885, 
ch.  546,  L.  1888,  ch.  486.] 

Liability,  how  contested. —  §  60.  The  county  superintendents 
or  the  overseers,  or  other  persons  to  whom  such  notice  may 
be  directed,  shall,  within  thirty  days  after  the  service  thereof, 
take  and  remove  the  pauper  so  brought  or  enticed  to  their 
county  or  town  and  there  support  him,  and  pay  the  expense  of 
such  notice  and  of  the  support  of  such  pauper;  or  they  shall, 
within  the  said  time,  by  a  written  instrument  under  their  hands, 
notify  the  county  superintendents  from  whom  such  notice  was 
received,  or  either  of  them,  that  they  deny  the  allegation  of 
such  improper  enticing  or  removal  or  that  their  town  or  county 
is  liable  for  the  support  of  such  pauper.  [Thus  am.  by  L.  1885, 
ch.  546,  L.  1888,  ch.  486.] 

Neglect  to  contest. —  §  61.  If  there  shall  be  a  neglect  to 
take  and  remove  such  pauper,  and  also  to  notify  such  denial, 
within  the  time  above  prescribed,  the  said  county  superin- 
tendents and  overseers  respectively,  whose  duty  it  was  so  to 
do,  their  successors,  and  their  respective  counties  or  towns, 
shall  be  deemed  to  have  acquiesced  in  the  allegations  contained 
in  such  first  notice,  and  shall  be  forever  precluded  from  con- 
testing the  same;  and  their  counties  and  towns  respectively, 
shall  be  liable  for  the  expenses  of  the  support  of  such  pauper, 
which  may  be  sued  for  and  recovered,  from  time  to  time,  by 
the  county  superintendents  incurring  the  said  expenses,  in 
actions  against  the  superintendents  of  the  poor  of  the  county, 
or  the  overseers  of  the  poor  of  the  town,  as  the  case  may  be, 
so  liable  for  such  expenses. 

Suit,  when  to  be  brought.— §  62.  Upon  the  service  of  any 
such  notice  of  denial  the  county  superintendents  upon  whom 
the  same  may  be  served,  shall,  within  three  months,  commence 
a  suit  against  the  overseers  of  the  poor  of  the  town,  or  the 
county  superintendents  of  the  poor  of  the  county,  to  whom 
the  first  notice  was  directed,  or  against  their  successors  in 
office,  for  the  expenses  incurred  in  the  support  of  such  pauper, 
and  shall  prosecute  the  same  to  effect;  if  they  neglect  to  do 
so,  they,  their  successors,  and  their  county,  shall  be  forever 
precluded  from  all  claim  against  the  county  or  town  to  whose 
officers  such  first  notice  was  directed,  or  any  of  their  officers, 
for  any  expenses  that  may  have  been,  or  may  be,  incurred  for 
the  support  of  such  pauper. 

Penalty  on  superintendents  for  neglect  to  render  accounts, 
etc.  —  §    68.    Every  county  superintendent  who  shall  neglect  to 
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render  any  account,  or  statement,  to  the  board  of  superyisors,  as 
herein  required,  or  to  pay  over  any  monies,  within  the  time 
prescribed  by  law,  shall  forfeit  two  hundred  and  fifty  dollars, 
to  be  sued  for  and  recovered  by  and  in  the  name  of  the  county 
treasurer.  The  superintendents  shall  also  be  liable  to  au  ac- 
tion, either  jointly,  or  severally,  by  the  county  treasurer,  for 
all  monies  which  shall  be  in  their  hands  after  the  time  the 
same  should  have  been  paid  over  according  to  law,  with  [630] 
interest  thereon,  at  the  rate  of  ten  dollars  upon  the  hundred 
for  a  year,  from  the  time  when  the  same  should  have  been 
paid  over. 

[Section  64  was  repealed  by  L.  1831,  ch.  277.] 

Payment  over  of  penalties  and  their  application. —  §  65. 
All  penalties  imposed  by  this  title,  shall  be  for  the  benefit 
of  the  poor;  when  recovered,  they  shall  be  paid  to  the  county 
treasurer,  and  by  him  credited  to  the  town  by  whose  officers 
they  have  been  collected,  if  such  town  be  liable  for  the  sup- 
port of  its  own  poor,  or  to  the  county,  when  collected  by  the 
county  superintendents;  If  not  paid  by  the  persons  collecting 
the  same,  when  demanded  by  the  county  treasurer,  he  may 
maintain  an  action  therefor,  in  his  name  of  office. 

Overseers  to  sue  for  penalties. —  §  66.  Whenever  it  shall 
be  made  to  appear  to  the  satisfaction  of  any  overseer  of  the 
poor,  either  upon  complaint,  or  otherwise,  that  a  penalty  has 
been  incurred  by  the  violation  of  any  provisions  contained  in 
the  statutes  of  this  state,  which  such  overseer  is  directed  by 
law  to  collect,  it  shall  be  his  duty  immediately  to  commence 
a  suit  for  such  penalty,  and  to  prosecute  the  same  diligently 
to  effect. 

Allowance  therefor,  and  for  costs.— §  67.  In  auditing  the 
accounts  of  the  overseers  of  the  poor,  by  the  board  of  town 
auditors,  allowance  shall  be  made  to  them,  for  all  costs  to 
which  they  may  have  been  subjected,  or  which  shall  have  been 
recovered  against  them,  in  any  suit  brought  by  them  pursuant 
to  law;  and  they  shall  also  be  allowed  the  same  daily  pay, 
for  attending  to  any  such  suit,  as  is  allowed  them  for  the 
performance  of  their  official  duties. 

[Daily  pay  is  $2.  Costs  and  expenses  of  action,  a  town  charge,  Town 
L..  §§  178.  180,  ante,  pp.  773-4.] 

lb.  —  §  68.  Such  allowances  may  be  credited  to  them,  in 
their  accounts  for  monies  collected  for  penalties,  and  may  be 
deducted  from  such  monies;  and  the  balance  of  such  penalties 
shall  be  paid  to  their  successors  in  office,  or  to  the  county 
treasurer,  as  directed  by  law,  in  respect  to  such  penalties, 
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lb. —  §  69.  If  there  be  not  sufficient  monies  in  their  hands 
to  satisfy  such  allowances,  the  same  shall  be  paid  as  other 
town  charges. 

Certain  paupers.— §  70.  Where,  by  the  existing  laws,  any 
poor  persons  are  maintained  by  any  county,  or  by  two  or  more 
towns,  they  shall  continue  to  be  so  maintained.    [631] 

Town  poor-houses. —  §  7L  Where,  by  virtue  of  any  special 
act  of  the  legislature,  any  one  or  more  towns  have  erected  a 
town  poor-house,  the  same  shall  be  continued,  and  the  poor 
of  such  towns  respectively,  may  be  supported  therein  by  the 
overseers  of  the  poor  of  the  town. 

Poor-houses,  etc.,  exempt  from  taxes.  —  §  72.  Every 
poor-house,  alms-house,  or  other  place  provided  by  any  city, 
town  or  county,  for  the  reception  and  support  of  the  poor, 
and  all  real  and  personal  property  whatever,  belonging  to  or 
connected  with  the  same,  shall  be  exempt  from  all  assessment 
and  taxation,  levied  either  by  the  state,  or  by  any  county, 
city,  town  or  village;  and  the  keeper  of  every  poor-house,  alms- 
house,,  or  other  place  provided  as  aforesaid,  shall  be  exempt 
from  all  service  in  the  militia,  from  serving  on  juries,  and 
from  all  assessments  for  labor  on  the  highways. 

[To  Uke  effect  as  to  exemption  from  taxation,  R.  S.,  part  1,  ch.  13,  t.  1, 
§  4;  as  to  militia,  see  Mil.  Code,  §  2,  sub.  1,  ante,  p.  502;  as  to  Jury  duty, 
see  Oiy.  Code,  §  1030,  sub.  15;  as  to  hlgliway  labor.  High.  L.,  §  33,  sub. 
2,  ante,  n.  679.] 

Idiots  and  lunatics. — §  73.  In  those  counties  where  county 
poor-houses  may  be  established,  the  superintendents  may  pro- 
vide for  the  support  of  paupers  that  may  be  idiots,  or  lunatics, 
out  of  such  poor-house,  in  such  manner  as  shall  best  promote 
the  interests  of  the  county,  and  conduce  to  the  comfort  and 
recovery  of  such  paupers. 

[§  73  superseded  as  to  lunatics,  by  L.  1890,  ch.  126;  as  to  idiots,  see 
L.  1862.  ch.  220.] 

Invested  poor  monies. —  §  74.  Whenever  any  town  shall 
have  any  monies  raised  for  the  support  of  the  poor,  invested 
in  the  name  of  the  overseers  of  the  poor  of  such  town,  the  said 
overseers  shall  continue  to  have  the  control  thereof,  and  shall 
apply  the  interest  arising  therefrom,  to  the  support  of  the 
poor  of  their  town,  so  long  as  such  town  shall  be  liable  to 
support  its  own  poor;  and  if  the  town  shall  be  relieved  from 
the  liability  to  support  its  own  poor,  by  a  vote  of  the  super- 
visors of  the  county,  the  monies  so  raised  and  invested,  shall 
be  applied  to  the  payment  of  such  taxes  upon  the  town,  as 


Digitized  by 


Google 


1750  THE  REVISED  STATUTES  OF  1827-8, 

Part  I,  ch.  00,  t  1,  §§  76,  r^.  1  a  a,  Ml. 

the  inhabitants  thereof  shall,   at  an  annual    town    meetin^^, 
determine. 

Reports  by  county  superintendents  to  secretary  of  state* 
—  §  75.  It  shall  be  the  duty  of  the  superintendents  of  the 
poor  of  every  county  in  this  state,  during  the  month  of  Decem- 
ber, in  each  year,  to  report  to  the  secretary  of  state,  in  such 
form  as  he  shall  direct,  the  number  of  paupers  that  have  been 
relieved  or  supported  in  such  county  the  preceding  year,  dis- 
tinguishing the  number  of  county  paupers  from  the  number 
of  town  paupers,  if  any;  the  whole  expense  of  such  support, 
specifying  the  amount  paid  for  transportation  of  paupers,  and 
any  other  items  which  do  not  compose  any  part  of  the  actual 
expense  of  maintaining  the  paupers,  and  the  allowance  made 
to  superintendents,  overseers,  justices,  keepers  and  officers; 
the  actual  value  of  the  labor  of  the  paupers  maintained  and 
the  estimated  amount  saved  in  the  expense  of  their  support,  in 
consequence  of  their  labor. 

[L.  1842,  ch.  214,  reads  as  followa: 

Renort  when  and  how  to  be  made.—**  Section  1.  In  addition  to  the  re- 
ports which  the  superintendents  of  the  poor  in  the  several  counties  in 
this  state  are  now  required  by  law  to  make,  it  shaU  be  their  duty,  in  the 
month  of  December  in  each  year,  to  report  to  the  secretary  of  state,  in 
such  form  as  he  shall  direct,  the  sex  and  native  country  of  every  pauper 
who  shall  have  been  relieved  or  supported  by  them  during  the  year  pre- 
ceding the  day  on  which  such  report  shall  be  made,  together  with  & 
statement  of  the  causes  either  direct  or  indirect,  which  have  operated  to 
render  such  person  a  paup^,  so  far  as  the  same  can  be  ascertained, 
together  with  such  other  items  of  information  in  respect  to  the  character 
and  condition  of  such  paupers,  as  the  secretary  of  state  shall  direct 
[Thus  am.  by  L.  1^9,  c!h.  100.] 

**  Penalty  for  neglect.—  §  2.  The  same  penalty  for  the  neglect  of  any 
superintendent  of  the  poor  to  comply  with  the  provisions  of  this  act,  as 
are  prescribed  in  section  seventy-eight,  title  one,  part  one,  chapter  tweoty 
of  the  Revised  Statutes,  shall  be  imposed  on  such  superintendent  for  such 
neglect. 

**This  act  to  be  published;  annual  report— §  3.  [First  clause  of  this  section 
obsolete.]  And  the  secretary  of  state  shall  annually  report  to  the  legis- 
lature the  results  of  the  information  obtained  In  pursuance  of  this  act" 

The  provisions  of  §§  75-8,  extended  to  various  institutions,  with 
further  details,  L.  1870,  ch.  424.  Reports  to  clerk  of  board  of  super- 
visors, L.  1876,  ch.  54;  L.  1880,  ch.  347,  §§  3-6.  Reports  of  statistics 
to  state  board  of  chariUes,  L.  1895,  ch.  771,  §  18.] 

Reports  by  supervisors.— §  76.  It  shall  be  the  duty  of  the 
supervisors  of  every  town  in  those  counties  where  all  the  poor 
are  not  a  county  charge,  to  report  to  the  clerk  of  the  board  of 
Supervisors,  within  fifteen  days  after  the  accounts  [632]  of  the 
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overseers  of  the  poor  have  been  settled  by  the  board  of  town 
auditors,  in  each  year,  an  abstract  of  all  such  accounts  for  the 
preceding  year,  which  shall  exhibit  the  number  of  paupers  that 
have  been  relieved  or  supported  in  such  town,  the  preceding 
year,  specifying  the  number  of  county  paupers,  and  of  town 
paupers,  the  whole  expense  of  such  support,  and  specifying 
the  allowance  made  to  overseers,  justices,  constables,  or  other 
officers,  and  any  other  items  which  shall  not  comprise  any  part 
of  the  actual  expense  of  maintaining  the  paupers.  ^ 

Duty  of  clerk  of  supervisors.— §  77.  The  said  abstracts  shall 
be  delivered  by  the  clerk  of  the  board  of  supervisors,  to  the 
county  superintendents,  to  be  included  by  them  in  their  report 
aforesaid. 

Penalty  for  neglect  and  for  false  repoit.— §  78.  Any  superin- 
tendent, supervisor,  or  clerk,  who  shall  neglect  or  refuse  to 
make  such  reports,  abstracts,  or  copies  aforesaid,  or  who  shall 
wilfully  make  any  false  report,  abstract,  or  copy,  shall  forfeit 
one  hundred  dollars,  to  be  recovered  by  the  district-attorney  of 
the  county,  in  the  name  of  the  people  of  this  state,  and  to  be  paid 
into  the  county  treasury,  for  the  benefit  of  the  poor  thereof. 
The  secretary  of  state  shall  give  notice  to  the  district-attorney 
of  the  county,  of  every  such  neglect  or  misconduct;  and  it  shall 
be  the  duty  of  the  district-attorney,  on  receiving  such  notice, 
or  in  any  way  receiving  satisfactory  information  of  such 
neglect  or  misconduct,  to  prosecute  for  the  recovery  of  such 
penalties. 

Reports  by  secretary  of  state.— §  79,  The  secretary  of  state 
shall  annually  lay  before  the  legislature,  during  the  first  month 
of  its  session,  an  abstract  of  the  said  returns  and  reports. 

[To  like  effect,  L.  1842,  ch.  214,  §  3,  in  note  to  §  75,  ante;  L.  1870,  ch. 
424,    §   4.] 

Monies  to  be  disbursed  by  overseers. —  §  80.  In  those 
counties  where  there  is  no  county  poor-house,  or  other  place  pro- 
vided for  the  reception  of  the  poor,  the  monies  raised  and  col- 
lected in  the  several  towns  for  the  support  of  the  poor,  shall  be 
received  and  disbursed  by  the  overseers  of  the  poor  in  such 
towns  respectively.    [Added  by  L.  1830,  ch.  320.] 

[§§  81-2,  added  by  L.  1830,  ch.  320,  and  superseded  by  Excise  L.,  §  15.] 
[R.  S.,  part  1,  eh.  20,  title  2  (1  R.  S.,  632-3),  rep.  by  L.  1886,  ch.  593. 
R.  S.,  part  1,  ch.  20,  title  3  (1  R.  S.,  633-6),  has  been  superseded  or  re- 
pealed, as  follows:  §§  1,  2,  3  by  L.  1874,  ch.  446,  t.  1,  §§  37,  12  and  13, 
respectively;  §  4  by  L.  1874,  ch.  446,  t  1,  §  6,  and  by  L.  1890,  ch.  126, 
IS  11-13;  §§  5,  6  and  7,  by  L.  1874,  (*.  446,  t.  1,  §§  7,  8,  and  9. 
respectively;  §§  9-10,  by  L.  1890,  ch.  126,  §§  11-13;  §  11,  rep.  by  L,  1886, 
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ch.  598;  IS  12,  13,  14,  sup^seded  by  L.  1874,  ch.  446,  t  1,  H  18,  17,  19, 
respectively.    Section  8  may  still  be  in  force  as  follows: 

[635.]  "  Powers  of  two  justices  in  securing  limatics.—  §  8.  Any  two  jua- 
tlcea  of  the  peace  of  the  city  or  town  where  any  such  lunatic  or  mad 
person  shall  be  found,  may,  without  the  application  of  any  overseers  of 
the  poor,  and  ui)on  their  own  view,  or  upon  the  information  or  oath  of 
others,  whenever  they  deem  it  necessary,  issue  their  warrant  tor  the 
apprehension  and  confinement  of  such  lunatic  or  mad  person,  as  afore- 
said.") 

IR.  S.,  Part  I,  Ch.  20;  1  R.  S.  636.] 

TITLE  IV. 

Of  the  Care  of  Habitual  Drunkards. 

Section  1.  Powws  of  overseers  of  poor  to  forbid  sale  or  delivery  of 
liquor  to   drunkards. 

2.  Penalty  for  selling,  etc.,   contrary  to  notice,  except  ordered 

by  a  physician^ 

3.  Person  designated  as  a  drunkard  may  contest  the  fact 

4.  5  &  6.  Proceedings  to  try  and  determine  the  fact 
7.  Effect  of  verdict  of  jury. 

8  &  9.  Costs  for  and  against  overseers,   when  to  be  allowed; 
how  collected. 

10.  Accounts  of  overseers  for  services,  how  allowed  and  paid. 

11.  When  overseers  may  revoke  notice  given  by  them  or  their 

predecessors. 

Delivery  of  liquor  to  drunkards,  how  prohibited. —  §  1. 
Whenever  the  overseers  of  the  poor  of  any  city  or  town  shall 
aiscover  any  person  to  be  an  habitual  drunkard,  they  may,  by 
writing  under  their  hands,  designate  and  describe  such  drunkard, 
and  by  written  notice  signed  by  them,  require  every  merchant, 
distiller,  shop-keeper,  grocer,  tavern-keeper,  or  other  dealer  in 
spirituous  liquors,  and  every  other  person,  residing  within  the 
city  or  town  where  such  drunkard  shall  reside,  or  in  any  other 
city  or  town  near  to  or  adjoining  such  city  or  town,  not  to  give, 
or  sell  under  any  pretence,  any  spirituous  liquors  to  such 
drunkard. 

Penalty  for  disobeying  notice. —  §  2.  If  after  the  personal  ser- 
vice of  such  notice,  any  such  person  shall  knowingly  give,  or  sell 
In  any  manner  whatever,  spirituous  liquors  to  any  such  drunkard, 
except  by  the  personal  direction  or  on  the  written  certificate 
of  some  physician,  regularly  licensed  to  practice,  according  to 
the  laws  of  this  state,  stating  that  such  liquor  is  necessary  for 
the  preservation  or  recovery  of  the  health  of  such  drunkard,  he 
shall  forfeit  for  every  offense  the  sum  of  ten  dollars,  for  the  use 
of  the  poor  of  the  town  where  such  drunkard  resides. 

[Sale  to  liabltual  drunkard,  a  misdemeanor,  Excise  L.,  §  32,  sub.  5.] 
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Charge  may  be  contested. —  §  8.  Any  person  bo  designated 
by  the  overseers  of  the  poor  as  an  habitaal  drunkard,  may  apply 
to  any  justice  of  the  peace  of  the  city  or  town  in  which  the  per- 
son so  designated  resides,  for  process  to  summon  a  jury  to  try 
and  determine  such  fact  of  drunkenness.    [637] 

Proceedings. — §  4.  On  such  application,  the  justice  shall 
immediately  give  notice  thereof,  in  writing,  to  the  overseers  of 
the  poor,  specifying  the  time  and  place  where  the  parties  shall 
meet  for  the  trial  of  such  fact,  and  shall  issue  a  venire  to  any 
constable  to  summon  a  jury  of  twelve  persons,  competent  to 
serve  on  juries,  to  appear  at  the  said  time  and  place,  for  the 
purpose  of  trying  the  said  fact. 

lb. — §  6.  Such  jury  shall  be  summoned,  returned,  and  six  of 
them  shall  be  balloted  for  by  such  justice,  and  shall  be  sworn 
well  and  truly  to  try  the  fact  of  the  alleged  drunkenness,  in  the 
same  manner  as  for  the  trial  of  issues  in  suits  brought  before  a 
justice  of  the  peace;  and  witnesses  shall  be  summoned,  and  their 
attendance  and  testimony  enforced,  and  they  shall  be  sworn 
and  examined  before  the  said  jury  in  like  manner. 

lb. — §  6.  The  said  jury  shall  hear  the  allegations  and  proofs 
offered  on  both  sides,  and  shall  proceed  in  all  respects  as  in 
trials  at  law,  to  render  their  verdict;  which  verdict  shall  be 
entered  by  such  justice  in  a  book,  to  be  provided  by  him  for  the 
purpose. 

Effect  of  a  verdict §  7.     The  said  verdict,  or  an  attested 

copy  thereof,  under  the  hand  of  such  justice,  shall  be  received 
and  deemed  to  be  presumptive  evidence  of  the  fact  thereby 
found,  in  any  action  between  the  overseers  of  the  poor  and  any 
person  prosecuted  by  them  for  the  penalty  hereinbefore  imposed. 

Costs. —  §  8.  If  by  the  verdict  of  the  jury,  it  sliall  be  found 
that  the  person  demanding  such  trial  is  an  habitual  drunkard, 
the  justice  shall  enter  judgment  against  such  person,  and  award 
execution  for  the  costs  of  the  overseers  of  the  poor  in  attending 
such  trial,  in  the  same  manner  as  in  suits  between  individuals, 
which  justices  .of  the  peace  are  authorized  to  try  and  determine. 

lb. — §  9.  If  it  be  found  that  such  person  is  not  an  habitual 
drunkard,  such  justice  shall  in  like  manner  enter  judgment  and 
award  execution  for  the  costs  of  such  person,  against  the  said 
overseers,  unless  it  shall  appear  to  such  justice  that  the  said 
overseers  acted  in  good  faith,  and  had  reasonable  cause  to  believe 
such  person  an  habitual  drunkard;  in  which  case  no  costs  shall 
be  awarded  against  them,  but  each  party  shall  pay  their  own 
costs. 
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Overseers,  how  paid  for  services. — §  10.  The  accounts  of  the 
overseers  of  the  poor,  for  the  expense  of  defending  against  any 
such  application,  shall  be  audited  and  allowed  in  the  same  man- 
ner as  the  other  expenses  of  such  city  or  town. 

When  notice  may  be  revoked — §  IL  If  at  any  time  the  over- 
seers of  the  poor  shall  be  satisfied  that  such  drunkard  has  re- 
formed and  became  temperate,  they  may  revoke  and  annul  any 
such  notice  given  by  them  or  any  of  their  predecessors  in  ofBce. 

[R.  S..  part  I,  ch.  20,  title  5  (1  R.  S.  638-40),  rep.  by  L.  1886,  ch  503.1 

[R.   S.,  part  I,  ch.  20;  1  R.   S.   640.] 

TITLE  VI. 

Of  the  Support  of  Bastards. 

Section  1  &  2.   [Repealed.} 

3.  Penalty  for  removing  mother  of  bastard;  how  supported  after 

removal. 

4.  Mother   and   child,    paupers;   proceedings   against  county  or 

town  from  which  she  was  removed. 
6-52.  [Repealed.] 

53.  Poor  mother  and  bastard  how  to  be  supported. 

54.  Mother  and  child  not  to  be  removed  without  her  consent 

55.  Overseers   to  notify   superintendents   of   cases   of   bastardy, 

when   county  chargeable. 

56.  Duty   of  superintendents   to   provide   for  motlier  and   child. 

57.  Until  taken  charge  of  by  superintendents,   to  be  supported 

by   overseers. 

58.  Overseers  of  towns  to  support  bastard  and  mother,  wheth^ 

chargeable   or  not 

59.  Monies  received  by  overseers  flrom  parents  of  bastard,  how 

applied,   etc. 

60.  Such   monies  received  on   account  of  bastard   chargeable  to 

county,  to  be  paid  over. 

61.  Disputes  concerning  settlement  of  bastard,   how  determined. 

62.  63  &  64.  Proceedings  when  basrtard  is  chargeable  to  another 

town. 

65.  Mode   of    ascertaining    sum    to    be   allowed    for    support   of 

bastard,    etc. 

66.  When  mother  and  child  to  be  removed  to  county  poor-house. 

67.  Penalty  on  superintendents  and  overseers  for  neglect  to  sup- 

port  bastards,   etc. 

68.  Compromise  with  putative  fathers  may  be  made  In  New  York. 

69.  Penalty  on  constables,  etc.,  for  neglect  to  deliver  over  bonds. 

70.  71.  [Repealed.] 

[Sections  1  and  2  repealed  by  L.  1886,  ch.  593.] 

Removal  of  mother  prohibited ;  how  supported  after  removal. 
[642.]  —  §    8.      If  the  mother  of  any  bastard,  or  of  any  child 
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likely  to  be  born  a  bastard,  shall  be  removed  or  clandestinely 
brought,  or  enticed  to  remove,  into  any  county,  from  any  other 
county  of  this  state,  for  the  purpose  of  avoiding  the  charge  of 
such  bastard  or  child  upon  the  county  or  any  town,  from  which 
she  shall  have  been  so  brought  or  enticed  to  remove,  the  same 
penalties  shall  be  imposed  on  every  person  so  bringing,  removing 
or  enticing  such  mother  to  remove,  as  are  provided  in  the  case  of 
the  clandestine  or  fraudulent  removal  of  a  pauper.  Such 
mother,  if  unable  to  support  herself,  shall  be  supported  during 
her  confinement  and  recovery  therefrom,  and  her  child  shall  be 
supported,  by  the  county  superintendents  of  the  poor,  of  the 
county  where  she  shall  be,  if  no  provisions  be  made  by  the 
father  of  such  child. 

[Definition  of  a  bastard,  Crlm.  Code,  §  838.  Penalty  for  removing 
pauper,  and  proceedings  thereon,  R.  S.,  part  1,  ch.  20,  t  1,  §§  58-61.] 

Proceedings  to  compel  the  support  of  mother  and  child,  by 
town  or  county  from  which  they  were  removed. —  §  4.  Such 
mother  and  her  child  shall  in  all  respects  be  deemed  paupers; 
and  the  same  proceedings  may  be  had  by  the  county  superin- 
ter. dents  to  charge  the  town  or  county  from  which  she  was  re- 
moved or  enticed,  for  the  expense  of  supporting  her  and  her 
child,  as  are  provided  in  the  case  of  paupers  fraudulently  or 
clandestinely  removed;  and  an  action  may  be  maintained  in 
the  same  manner  for  the  said  expenses,  and  for  all  expenses 
properly  incurring  in  securing  the  father  of  such  child,  or  in 
seeking  to  compel  its  support  by  such  father  or  its  mother. 

[Sections  5  to  52  were  repealed  by  L.  1886,  ch.  503.] 

Mother  and  bastard,  how  to  be  supported.  [663.]— §  53.  The 
mother  of  every  bastard,  who  shall  be  unable  to  support  her- 
self, during  her  confinement  and  recovery  therefrom,  and  every 
bastard,  after  it  is  bom,  shall  be  supported  as  other  paupers  are 
required  to  be  supported  by  law,  at  the  expense  of  the  town 
where  such  bastard  shall  be  born,  if  the  mother  have  a  legal 
settlement  in  such  town,  and  it  be  required  to  support  its  own 
poor;  if  the  mother  have  a  settlement  in  any  town  of  the  same 
coimty,  which  is  required  to  support  its  own  poor,  then  at  the 
expense  of  such  town;  in  all  other  cases,  they  shall  be  supported 
at  the  expense  of  the  county  where  such  bastard  shall  be  born. 

[W^hat  constitutes  settlement,  mode  of  support,  etc.,  R.  S.,  part  1,  ch. 
20,  t.  1,  §  28,  ff.    L.  1828  (2d  Sess.),  eli.  6,  §  1,  reads  as  fallows: 

"  §  1.  In  those  counties  where  the  distinction  between  town  poor  and 
county  poop  has  been  abolished,  and  in  those  counties  which  are  by  law 
liable  to  the  support  of  the  poor  thereof,  or  of  the  poor  of  the  towns  of 
fluch  county,  the  same  proceedings  may  be  had,  and  with  the  like  effect, 
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against  the  father  and  mother  of  any  bastxird  child  ahready  bom  in  any 
such  county,  or  hereafter  tH>rn  therein,  or  of  any  child  likely  to  be  lx>m 
a  bastard,  as  if  such  bastard  was  chargeable  or  likely  to  become  charge- 
able to  any  town,  and  such  proceedings  may  be  instituted  by  the  over- 
seers of  the  poor  of  the  town  where  such  bastard  shall  be  bom,  or  be  likely 
to  be  bom,  or  by  the  county  superintendents  of  the  poor  of  such  county."] 

Mother  not  to  be  removed  without  her  consent. — §  54.  Such 
mother  and  her  child  shall  not  be  removed  from  any  town  to 
any  other  town  in  the  same  county,  nor  from  one  county  to  any 
other  county,  in  any  case  whatever,  unless  voluntarily  taken 
to  the  county  or  town  liable  for  their  support,  by  the  county 
superintendents  of  such  county  or  the  overseers  of  the  \yoor 
of  such  town. 

When  overseers  to  notify  superintendents  of  cases  of  bas- 
tardy.—  §  55.  The  overseers  of  the  poor  of  any  town  where 
a  woman  shall  be  pregnant  of  a  child  likely  to  be  born  a 
bastard,  or  where  a  bastard  shall  be  born,  which  child  or 
bastard  shall  be  chargeable,  or  likely  to  become  chargeable  to 
the  county,  shall,  immediately  on  receiving  information  of  such 
fact,  give  notice  thereof  to  the  county  superintendents,  or 
one  of  them. 

Superintendents  to  support  mother  and  child. — §  56.  The 
county  superintendents  shall  provide  for  the  support  of  such 
bastard  and  its  mother,  in  tbe  same  manner  as  for  the  poor 
of  such  county. 

Until  they  do  so,  duty  of  overseers. — §  57.  Until  the  county 
superintendents  take  charge  of  and  provide  for  the  support 
of  such  bastard  and  its  mother  so  chargeable  to  the  county, 
the  overseers  of  the  poor  of  the  town  shall  maintain  and  pro- 
vide for  them;  and  for  that  purpose,  the  same  proceedlnjr« 
shall  be  had  as  for  the  support  of  a  pauper  chargeable  to  the 
county,  who  can  not  be  conveniently  removed  to  the  county 
poor-house. 

Mother  and  bastard  to  be  supported  by  overseers. —  §  68. 
Where  a  woman  shall  be  pregnant  of  a  child  likely  to  be  born 
a  bastard,  or  to  become  chargeable  to  a  town,  or  where  a 
bastard  shall  be  born  chargeable,  or  likely  to  become  charge- 
able to  a  town,  the  overseers  of  the  poor  of  the  town  where 
such  bastard  shall  be  born,  or  be  likely  to  be  born,  whether 
the  mother  have  a  legal  settlement  therein  or  not,  shall  pro- 
vide for  the  support  of  such  child  and  the  sustenance  of  its 
mother,  during  her  confinement  and  recovery  therefrom,  in  the 
same  manner  as  they  are  authorised  by  law  to  provide  for 
and  support  the  poor  of  their  town. 
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Money  received  from  parents  of  bastard,  how  to  be  applied 
[664.]  —  §  59.  Where  any  money  shall  be  paid  to  any  over- 
seers, pursuant  to  the  order  of  any  two  justices,  by  any  puta- 
tive father,  or  by  the  mother  of  any  bastard,  the  said  overseers 
may  expend  the  same  directly  in  the  support  of  such  child, 
and  the  sustenance  of  its  mother  as  aforesaid,  without  paying 
the  same  into  the  county  treasury.  They  shall  annually  ac- 
count, on  oath,  to  the  board  of  town  auditors,  at  the  same 
time  that  other  town  oflBcers  are  required  to  account,  for  ex- 
penditures of  all  monies  so  received  by  them,  and  shall  pay 
over  the  balance  in  their  hands,  to  their  successors  in  office, 
at  the  same  time,  and  under  the  like  penalties,  as  are  provided 
by  law,  in  respect  to  the  poor  monies  in  their  hands. 

When  received  on  account  of  bastard  chargfeable  to  county, 
how  to  be  disposed  of.  —  §  60.  All  monies  which  shall  l>e 
ordered  to  be  paid  by  the  putative  father,  or  by  the  mother 
of  a  bastard  chargeable  to  any  county,  shall  be  collected  for 
the  benefit  of  such  county;  and  all  overseers  of  the  poor, 
superintendents,  sheriffs,  and  other  officers,  shall,  within  fifteen 
days  after  the  receipt  of  any  such  monies,  pay  the  same  into 
the  county  treasury.  Upon  neglect  of  any  of  the  said  officers 
to  make  such  payment,  they  shall  be  liable  to  an  action  by 
and  in  the  name  of  the  county  treasurer,  for  all  monies  so 
received  and  withheld,  with  interest  from  the  time  of  the 
receipt,  at  the  rate  of  ten  dollars  upon  the  hundred  dollars;  and 
shall  forfeit  a  sum  equal  to  that  so  withheld,  to  be  sued  for  and 
recovered  by  and  in  the  name  of  the  county  treasurer. 

Settlement  of  bastards,  how  determined.— §  61.  W  henever 
any  dispute  shall  arise  concerning  the  legal  settlement  of  the 
mother  of  a  bastard,  or  of  a  child  born  or  likely  to  be  born 
a  bastard,  in  any  town,  the  same  shall  be  determined  by  the 
board  of  county  superintendents  of  the  poor,  upon  a  hearing 
of  the  parties  interested,  in  the  same  manner  as  they  are 
authorised  to  determine  the  settlement  of  any  poor  person. 

[Proceedings  to  determine  settlement,  R.  S.,  part  1,  ch.  20,  t  1, 
SS  32,    fit.} 

Proceedings  for  that  purpose. — §  62.  Where  a  bastard  shall 
be  born,  or  be  likely  to  be  born  in  one  town,  when  the  legal 
settlement  of  the  mother  is  in  another  town  of  the  same  county, 
which  is  required  by  law  to  support  its  own  poor,  the  over- 
seers of  the  poor  of  the  town  where  such  bastard  shall  be 
born,  or  be  likely  to  be  born,  shall  give  the  like  notice  to  the 
overseers  of  the  town  where  the  mother's  settlement  may  be, 
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as  IS  required  in  the  case  of  a  person  becoming  a  pauper, 
under  the  like  circumstances;  and  the  same  proceedings  shall 
be  had  in  all  respects,  to  determine  the  liability  of  such  town, 
as  in  the  case  of  paupers. 

Support  of  mother  and  child.— §  63.  The  overseers  of  the 
town  to  which  the  mother  of  such  bastard  belongs,  may,  before 
the  confinement  of  such  mother,  or  at  any  time  after  the 
expiration  of  two  months  after  her  delivery,  if  her  situation 
will  permit  it,  take  and  support  such  mother  and  her  child. 

lb. —  §  64.  If  they  omit  to  do  so,  and  fail  to  obtain  the 
determination  of  the  county  superintendents  in  their  favor  on 
the  question  of  settlement,  the  town  to  which  the  mother  be- 
longs, shall  be  liable  to  pay  all  [655]  the  expenses  of  the  rtup- 
port  of  such  bastard,  and  of  its  mother  during  her  confinement 
and  recovery  therefrom;  which  expenses,  after  being  allowed 
by  the  county  superintendents,  shall  be  assessed,  together  with 
the  lawful  interest  on  the  monies  expended,  on  the  tow^n  to 
which  such  mother  belongs,  and  shall  be  collected  in  th(»  same 
manner  as  provided  for  poor  persons  supported  under  the 
same  circumstances;  and  the  monies  so  collected,  shall  be 
paid  to  the  county  treasurer,  for  the  benefit,  and  to  be  credited 
to  the  town  which  incurred  the  said  expenses. 

Order  of  justice  to  fix  sum  to  be  expended  for  bastards.—  §  65. 
In  those  cases  where  any  town  is  required  to  support  a  bastard 
and  its  mother,  whether  the  mother  have  a  settlement  in  such 
town  or  not,  and  no  monies  shall  be  received  from  the  putative 
father,  or  from  the  mother,  to  defray  the  expense  of  such  sup- 
port, the  overseers  of  the  poor  shall  apply  to  a  justice  of  the 
peace,  and  obtain  an  order  for  the  support  of  such  bastard, 
and  the  sustenance  of  its  mother,  during  her  confinement  and 
recovery  therefrom,  and  the  sum  to  be  allowed  therefor,  in  the 
same  manner  as  is  required  in  the  case  of  paupers;  and  the 
monies  paid,  or  contracted  to  be  paid,  by  the  overseer,  pursuant 
to  such  order,  shall  be  paid  by  the  county  treasurer,  in  the  same 
manner  as  for  paupers,  and  be  charged  to  the  town  to  whose 
officers  such  pa^inent  shall  be  made. 

[Bastardy  proceedings,  Crim.  CJode,  S  838,  ff.] 

When  bastard  and  mother  to  be  removed  to  county  poor- 
house ;  how  supported  there. — §66.  If  there  be  a  county 
poor-house,  or  other  place  provided  for  the  reception 
of  the  poor,  in  any  county  where  the  towns  are  required 
to  support  their  own  poor,  the  overseers  of  the  poor 
of  a  town  where  a  bastard  shall  be  bom,  or  shall  be 
likely  to  be  bom,  may,  with  the  approbation  of  the  county  super- 
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intendeuts,  or  any  two  of  them,  and  when  the  situation  of  the 
mother  will  allow  it,  remove  the  mother  of  such  bastard,  with 
her  child,  to  such  poor-house,  or  other  place,  in  the  same  manner 
as  paupers  may  be  removed;  the  expense  of  which  shall  be 
defrayed  in  the  like  manner,  and  such  mother  and  her  child 
shall  be  considered  as  poor  of  the  town  so  liable  for  their  sup- 
port, and  the  expense  shall  in  like  manner  be  estimated  and  paid. 

Penalty  on  superintendents  and  overseers  for  neglect — §  67. 
Any  superintendents  of  county  poor,  and  any  overseer  of  the 
poor  of  any  town,  whose  duty  it  shall  be  to  provide  for  the  sup- 
port of  any  bastard  and  the  sustenance  of  its  mother,  who  shall 
neglect  to  perfonn  such  duty,  shall  be  deemed  guilty  of  a  misde- 
meanor; and  shall,  on  conviction,  be  liable  to  a  fine  not  exceed- 
ing two  hundred  and  fifty  dollars,  or  to  imprisonment  not  exceed- 
ing one  year,  or  to  both. 

Compromise  with  putative  fathers  in  New  York.  —  §  68. 
The  commissioners  of  the  alms-house  and  bridewell  of 
the  city  of  New  York,  or  any  two  of  them,  may  make 
such  compromise  and  arrangements  with  the  putative 
fathers  of  bastard  children  in  the  said  city,  relative  to 
the  support  of  such  children,  as  they  shall  deem  [656]  equitable 
and  just,  and  thereupon  may  discharge  such  putative  fathers 
from  all  liability  for  the  support  of  such  bastards. 

[Commissioners  of  emigration  as  to  mothers  or  bastards  under  tlieir 
Jurisdiction,  L.  1865,  ch.  382.    As  to  their  Jm'isdictlon,  L.  1847,  eh.  195. 

L.  1832,  ch.  26,  §  2,  reads  as  follows: 

"  §  2.  Superintendents  of  the  poor  in  any  county  in  this  state  shaU  have 
power  to  make  such  compromise  and  arrangements  with  the  putative 
fathers  of  any  bastard  children,  within  their  jurisdiction,  relative  to  the 
support  of  such  children,  as  they  shall  deem  equitable  and  Just;  and 
thereupon^  to  discharge  such  putative  father  from  all  liability  for  the 
support  of  such  bastards." 

Ii.    1838,   Oh.   202. — ^^'An  act  to  amend  the  law  for   the  support  of 

bastards." 

Mothers  to  receive  money  in  certain  cases. —  §  1.  Whenever  a  comjwo- 
mlse  shaU  be  made  with  the  putative  father  of  a  bastard  child,  pursuant 
to  sections  sixty-eight  and  sixty-nine,  of  title  six  of  chapter  twenty  of  the 
first  part  of  the  Revised  Statutes,  the  mother  of  such  chUd,  on  giving 
security  for  the  support  of  the  child,  and  to  indemnify  the  city  and 
county,  or  the  town  and  county,  from  the  maintenanoe  of  the 
child,  to  the  satisfaction  of  the  officers  making  the  compromise,  shall 
be  entitled  to  receive  the  moneys  paid  or  secured  by  such  putative  father 
as  the  consideration  of  such  compromise. 

Or  a  weekly  allowance.— 8  2.  When  the  mother  of  such  child  shaU  be 
unable  to  give  such  securityi  but  shall  be  able  and  willing  to  nurse  and 
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take  care  cf  the  child,  she  shall  be  paid  the  same  weekly  allowance  for 
nursing  and  taking  care  of  the  child,  out  of  the  moneys  paid  by  the 
father  on  such  compromise,  as  he  shall  have  been  liable  to  pay  by  the 
order  of  filiation;  such  weekly  sum  to  be  paid  the  mother,  may  be  pre- 
scribed, regulated  or  reduced,  as  In  the  case  of  an  order  of  filiation.] 

Penalty  on  constables  neglecting  to  deliver  over  bonds  received 
by  them.  —  §  69.  Every  constable  or  other  officer,  to  whom 
any  bond  of  the  putative  father  of  a  bastard,  or  of  a  child  likely 
to  be  born  a  bastard,  taken  out  of  the  county  where  the  warrant 
was  issued,  shall  be  delivered  as  hereinbefore  directed,  who  shall 
neglect  or  refuse  to  deliver  the  same  to  the  justice  who  issued 
»uch  warrant,  within  fifteen  days  after  the  receipt  of  the  same, 
shall  forfeit  the  sum  of  twenty-five  dollars,  to  be  sued  for  and 
recovered  by  and  in  the  name  of  any  overseers  of  the  poor,  or 
county  superintendents,  at  whose  instance  the  said  warrant  was 
issued. 

[As  to  bond  taken  out  of  county  where  warrant  was  issued,  see  Grim. 
Code.   §  845.] 
[§§  70-1,  rep.  by  L.  1886.  ch.  593.] 
[R.   S.,  part  1,  ch.  20,   title  7  (1   R.   S.,  656-9),   repealed.] 

[R.  S.,  part  1,  ch.  20;  1  R.  S.,  659.] 

TITLE  Vm. 
Of  the  JPrevenHon  omd  PwnUhment  of  Immorality  amd  Dis- 
orderly Practices. 

Article  I.  Of  jugglers  and   the   exhibition  of  shows,   etc. 

II.  Of  disorderly  practices  on  public  occajsions  and  holidays,  and 
in  tarerns,  vessels  and  canal  boatsi 

III.  Of  betttog  and  gaming. 

IV.  Of  raffling  and  lotteries. 
V.  Of  the  racing  of  animals. 

VI.  Of  profane  cursing  and   swearing. 
VII.  Of   the   disturbance   of  religious   meetings.    [660] 
VIII.  Of  the  observance  of  Simday.    [Repealed.] 
IX.  General   provisions  to  enforce  the  prohibitions   of  the  three 
last  articles. 

\RTICLE  FIRST. 
Of  JnoGLBBSy  ^nd  tbb  Exhibition  of  Shows,  bto. 

Section  1.  Puppet-shows,  etc.,  not  to  be  performed  or  allowed;  penalty. 
2.  Same  penalty  for  exhibiting  paintings,  animals,  etc.,  without 
license. 

Penalty  for  performing  puppet  shows,  etc.,  or  allowing  them 
to  be  performed. —  §  1.  Xo  person  shall  exhibit  or  perform 
for  gain  or  profit,  any  puppet-show,  any  wire  or  rope-dance,  or 
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any  other  idle  shows,  acts  or  feats  which  common  showmen, 
mountebanks  or  jugglers  usually  practice  or  perform;  and  no 
owner  or  occupant  of  any  house,  out-house,  yard,  field,  shed  or 
other  place,  shall  furnish  or  allow  the  same  to  be  used  for  the 
accommodation  of  such  exhibition  or  performance.  Whoever 
shall  offend  against  either  of  these  provisions,  shall  forfeit 
twenty-five  dollars  for  each  offence,  to  be  recovered  by  and  in 
the  name  of  the  overseers  of  the  poor  of  the  town  where  the 
offence  shall  be  committed. 

[Similar  practices,  misdemeanors,  Pen.  Code,  §§  277,  427;  and  disorderly, 
Crim.   Code,   §  899,  sub.   6.] 

Id.    For  exhibiting  paintings,  animals,  etc.,  without  license. 

—  §  2.  The  penalties  in  the  preceding  section  shall  also  apply 
to  and  be  recovered  of  any  person  who  shall  exhibit  for  gain  or 
profit  any  painting,  any  animal  or  other  natural  or  artificial 
curiosity,  or  any  other  thing  not  prohibited  in  the  foregoing  sec- 
ti(m,  in  any  town,  without  having  first  obtained  permission  in 
writing  for  that  purpose,  signed  by  two  justices  of  the  peace  of 
the  town,  in  which  license  the  nature  of  such  exhibition  shall 
be  described,  and  for  the  granting  of  which  no  fee  or  reward 
shall  be  taken. 

ARTICLE   SECOND. 

Op  Disobdbblt  Pkaotioks  on  Public  Oooasions  and  Holiday s, 

AND   IN   TaVEBNP,  VeSSBI  8   AND  CaNAL  BoATS. 

Section  3.  Penalty  for  jdischargiug  fire-arms,  etc.,  on  certain  days,  with- 
out   military    order. 

4.  [Repealed.]  . 

5.  Public  officers  to  destroy  such  tables. 

6.  Gaming,  etc.,  In  taverns  and  certain  vessels  and  packets,  pro- 

hibited. 

7.  Penalties  on  tavern-keepers,  etc.,  and  how  collected. 

Discharge  of  fire  arms,  etc,  on  certain  days,  prohibited. 

—  §  3.  No  person  shall  fire  or  discharge  any  gun,  pistol, 
rocket,  squib,  cracker,  or  other  fire-work,  within  a  quarter  of 
a  mile  of  any  building,  on  the  twenty-fifth  day  of  December, 
on  the  last  day  of  December,  on  the  first  day  of  January,  or 
on  the  twenty-second  day  of  February,  in  any  year;  nor  on  the 
fourth  day  of  July,  or  such  other  day  as  shall  at  the  time 
be  celebrated  as  the  anniversary  of  American  independence, 
without  the  order  of  some  ofiicer  of  the  militia,  while  in  the 
course  of  military  exercises:  every  person  offending  against 
these  provisions,  shall  forfeit  the  sum  of  five  dollars,  to  be 
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recovered  by  any  person  who  will  prosecute  in  the  name  of 
the  overseers  of  the  poor,  with  their  consent  and  under  their 
direction,  for  the  use  of  the  poor.    [661] 

[Similar  conduct,  a  misdemeanor,  Pen.  Code,  §  468.] 
[Section  4  repealed  by  L.  1886,  ch.  593.] 

Gaming  table,  etc.,  to  be  destroyed.  —  §  5.  It  shall  be 
the  duty  of  all  sheriffs  and  of  all  other  executive,  judicial  or 
ministerial  officers  concerned  in  the  administration  of  justice, 
to  break,  burn  or  otherwise  destroy,  every  such  table,  box  and 
machine,  so  exposed  or  possessed  contrary  to  the  provisions 
of  the  last  foregoing  section. 

[Reference  is  to  gambling  apparatus,  §  4  having  been  re-enacted  in 
Pen.  Code.  §  336,  see  Stat  Const  L.,  §  32,  ante,  p.  119.  To  lUce  effect, 
Pen.    Code,   §S  346-7.] 

Gaming,  etc,  in  taverns  and  vessels,  prohibited.  —  §  6. 
There  shall  not  be  allowed  or  suffered  any  cock-fighting,  play- 
ing with  cards  or  dice,  or  any  kind  of  gaming  by  lot  or  chance, 
within  any  house  kept  as  a  public  inn  or  tavern,  or  in  any 
grocery,  or  other  place  where  spirituous  liquors  shall  be 
licensed  to  be  sold,  nor  shall  there  be  any  playing  with  cards 
or  dice  for  gain  or  money,  or  any  kind  of  gaming  by  lot  or 
chance,  on  board  any  vessel  used  for  the  transportation  of 
passengers,  or  on  board  any  packet  or  other  boat  employed 
in  the  conveyance  of  passengers  on  any  canal;  nor  jhall  i,.ny 
billiard  table  or  other  gaming  table,  be  kept  on  board  such 
vessel  or  boat,  or  within  such  house  or  place,  or  in  any  out- 
house, yard    or  garden  belonging  to  such  house  or  place. 

Penalties,  how  collected. —  §  7.  The  master  of  any  vessel 
or  boat,  and  the  keeper  of  any  inn,  tavern,  grocery  or  other 
place  where  spirituous  liquors  are  licensed  to  be  sold,  who 
shall  offend  against  either  of  the  provisions  of  the  last  sec- 
tion, shall  forfeit  ten  dollars  for  each  offence,  to  be  recovered 
by  and  in  the  name  of  the  overseers  of  the  poor  of  the  town 
where  any  such  offence  shall  be  committed  by  the  keeper  of 
an  inn,  tavern,  grocery  or  other  place  before  mentioned,  and 
by  and  in  the  name  of  the  overseers  of  the  poor  of  any  town 
where  the  offence  shall  be  committed  by  any  master  of  a 
vessel  or  boat 

[Similar  practloes,  punishable,  Pen.  Code,  §$  343,  336,  sub.  4,  337,  350.] 
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ABTIOLE  THIRD. 
Of  Betting  akd  Gaming. 
Section  8.  All  wa^^s  tudawfal;  all  contracts  on  account  of  wagers,  void. 
9.  Money   and  property   wagered,    may  be  recovered  of  stake- 
holder or  winner. 
10.  Two  last  sections  not  to  extend  to   certain   Insurances  and 

contractsj 
11-13.  [Repealed.] 

14.  Persons  losing  at  any  sitting  $25,  may  recover  It  back. 

15.  If  not  sued  for  by  losers,  may  be    recovered  by  overseers  of 

the  poor.    [602] 

16.  Securities  for  money  lost  at  gaming,  etc.,  void. 

17.  If  such  securities  affect  real  estate,  to  enure  to  heir  of  grantor, 

etc. 

18.  19.  [Repealed.] 

20.  Answer  not  to  be  testimony  against  such  persons. 

21.  When  and  how  witnesses  may  be  discharged  from  penalties 

of   this   title. 

All  wagers  unlawful. —  §  8.  All  wagers,  bets  or  stakes,  made 
to  depend  upon  any  race,  or  upon  any  gaming  by  lot  or  chance, 
or  upon  any  lot,  chance,  casualty,  or  unknown  or  contingent 
event  whatever,  shall  be  unlawful.  All  contracts  for  or  on 
account  of  any  money  or  property,  or  thing  in  action  so 
wagered,  bet  or  staked,  shall  be  void. 

[Gambling,  generally,  not  to  be  authorized  or  allowed.  Const,  art  1, 
i  9,  ante,  p.  34;  prohibited,  generally.  Pen.  Code,  §S  836-52.  Horse  races 
for  stakes  payable  to  owners  of  horses  competing,  permitted,  L.  1895, 
ch.  570,  §  3.], 

Property  staked  may  be  recovered.— §  9.  Any  person  who 
shall  pay,  deliver  or  deposit  any  money,  property  or  thing  in 
action,  upon  the  event  of  any  wager  or  bet  herein  prohibited, 
may  sue  for  and  recover  the  same  of  the  winner  or  person 
to  whom  the  same  shall  be  paid  or  delivered,  and  of  the  stake- 
holder or  other  person  in  whose  hands  shall  be  deposited  any 
such  wager,  bet  or  stake,  or  any  part  thereof,  whether  the 
same  shall  have  been  paid  over  by  such  stakeholder  or  not, 
and  whether  any  such  wager  be  lost  or  not. 

Last  two  sections  qualified. — §  10.  The  two  last  sections 
shall  not  be  extended  so  as  to  prohibit  or  in  any  way  affect 
any  insurances  made  in  good  faith  for  the  security  or  indemnity 
of  the  party  insured,  and  which  are  not  otherwise  prohibited 
by  law;  nor  to  any  contract  on  bottomry  or  respondentia. 

IH  11-13,   repealed.] 
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Losers  of  certain  sums  may  recover  them  back. —  §  14. 
Every  person  who  shall,  by  playing  at  any  game,  or  by  betting 
on  the  sides  or  hands  of  such  as  do  play,  lose  at  any  time  or 
sitting,  the  sum  or  value  of  twenty-five  dollars  or  upwards, 
and  shall  [663]  pay  or  deliver  the  same  or  any  part  thereof, 
may,  within  three  calendar  months  after  such  payment  or 
delivery,  sue  for  and  recover  the  money  or  value  of  the  thiuj^s 
so  lost  and  paid  or  delivered,  from  the  winner  thereof. 

When  to  be  collected  by  overseer  of  poor.— §  15.  In  case  the 
person  losing  such  sum  or  value  shall  not,  within  the  time 
aforesaid,  in  good  faith  and  without  collusion,  sue  for  the  sum 
or  value  so  by  him  lost  and  paid  or  delivered,  and  prosecute 
such  suit  to  effect  without  unreasonable  delay,  the  overseers  of 
.  the  poor  of  the  town  where  the  offence  was  committed,  may  sue 
for  and  recover  the  sum  or  value  so  lost  and  paid,  together  with 
treble  the  said  sum  or  value,  from  the  winner  thereof,  for  the 
benefit  of  the  poor. 

Security  for  money  lost  at  gaming  void,  etc.  —  §  16. 
All  things  in  action,  judgments,  mcwtgages,  conveyances,  and 
every  other  security  whatsoever,  given  or  executed,  by  any  per- 
son, where  the  whole  or  any  part  of  the  consideration  of  the 
same  shall  be  for  any  money  or  other  valuable  thing  won  by 
playing  at  any  game  whatsoever,  or  won  by  betting  on  the  hands 
or  sides  of  such  as  do  play  at  any  game,  or  where  the  same  shall 
be  made  for  the  repaying  any  money  knowingly  lent  or  advanced 
for  the  purpose  of  such  gaming  or  betting  aforesaid,  or  lent  or 
advanced  at  the  time  and  place  of  such  play,  to  any  person  so 
gaming  or  betting  aforesaid,  or  to  any  person  who,  during  such 
play,  shall  play  or  bet,  shall  be  utterly  void,  except  where  such 
securities,  conveyances  or  mortgages  shall  affect  any  real  estate, 
when  the  same  shall  be  void  as  to  the  grantee  therein,  so  far 
only  as  hereinafter  declared. 

Such  securities  upon  real  estate,  to  be  for  benefit  of  heir  or 
grantor.  —  §  17.  When  any  securities,  mortgages  or  other 
conveyances,  executed  for  the  whole  or  part  of  any  consideration 
specified  in  the  preceding  section,  shall  affect  any  real  estate, 
they  shall  enure  for  the  sole  benefit  of  such  person  as  would  be 
entitled  to  the  said  real  estate,  if  the  grantor  or  person  incum- 
bering the  same,  had  died,  immediately  upon  the  execution  of 
such  instrument,  and  shall  be  deemed  to  be  taken  and  held  to 
and  for  the  use  of  the  person  who  would  be  so  entitled.  All 
grants,  covenants  and  conveyances,  for  preventing  such  real 
estate  from  coming  to,  or  devolving  upon,  the  person  hereby 
intended  to  enjoy  the  same  as  aforesaid,  or  in  any  way  incum- 
bering or  charging  the  same,  so  as  to  prevent  such  person  from 
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enjoying  the  same  fully  and  entirely,  shall  be  deemed  fraudulent 

and  void. 

[Sections  18  and  19  repealed  by  L.  1886,  ch.  693.] 

Answers  not  testimony  in  certain  cases.  [t^64.]  —  §  20.  The 
answer  to  such  bill  shall  not  be  used  as  testimony,  in  any  caae, 
against  the  person  making  such  discovery. 

When  witnesses  may  be  discharged  from  penalties.-§  21.  Any 
person  offending  against  any  of  the  provisions  contained  in  this 
article,  who  shall  be  admitted  and  examined  as  a  witness,  in 
any  court  of  record,  to  sustain  any  suit  or  prosecution  herein 
authorized,  may,  by  rule  of  the  court,  be  discharged  from  all 
penalties  by  reason  of  such  offence,  if  such  person  hath  not 
before  been  convicted  thereof,  or  of  a  similar  offence,  and  if  it 
appear  to  the  court  satisfactorily,  that  such  person  was  duped 
or  enticed  into  the  commission  of  the  offence,  by  those  against 
whom   he  shall  testify. 

ARTICLE    FOURTH. 
Of  Rafflino  and  Lottbbibs* 

[Sections  omitted,  are  repealed  or  superseded.] 
Section  24.  Contracts  made  and  securities  given  on  account  of  raffling, 
void. 
25.  Money  paid  tor  any  interest  in  a  raffle,  may  be  recovered 

32.  Purchasers  of  tidtets,  etc.,  in  illegal  lotteries,  may  recover- 

double   the  sum   paid. 

33.  Prizes   di*awn    in   illegal    lotteries,    forfeited;    how    coUected 

and    appdiedj 

38.  Transfers  of  property   pursuant  to   an   illegal    lottery,    etc, 

void. 

39.  Prohibition  against  selUng  lottery  tickets,  without  license. 

52.  Certain  evidence  not  necessary   in   prosecutions   under  this 

artiole. 

53.  Forgery  of  lottery  tickets,   etc.,    how   punished. 
[Sections  22  and  23  repealed  by  L.  1886,  ch.  593.] 

Contracts,  etc.,  on  account  of  raffling,  void.  [685.]  —  §  24.  All 
contracts,  ap:reements  and  securities  given,  made  or  executed, 
for  or  on  account  of  any  raffle,  or  distribution  of  money,  goods  or 
things  in  action,  for  the  payment  of  any  money,  or  other  valuable 
thing,  in  consideration  of  a  chance  in  such  raffle  or  distribution, 
or  for  the  delivery  of  any  money,  goods  or  things  in  action,  so 
raffled  for,  or  agreed  to  be  distributed  as  aforesaid,  shall  be 
utterly  void. 

[Lottery  defined,  to  include  raffle,  etc.,  and  prohibited,  generally,  Pen* 
Code,  §§  323-35a;  Const,  art.  1,  §  9,  ante,  p.  34.] 
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Money  paid  for  chances,  etc,  may  be  recoyered  back.— §  iJ. 
Any  person  who  shall  have  paid  any  money,  op  valuable  thmg, 
for  a  chance  or  interest  in  any  such  raffle  or  distribution,  as  is 
prohibited  by  the  preceding  sections,  may  sue  for  and  recover 
the  same  of  the  person  to  whom  such  payment  or  delivery  was 
made. 

[Sections  26-31  rep.  by  L.  1886,  cb.  503.] 

Purchasers  of  tickets,  etc,  to  recover  double  the  sum  paid. 
[667.] — §  82.  Any  person  who  shall  purchase  any  share,  interest, 
ticket,  certificate  of  any  share  or  interest,  or  part  of  a  ticket,  or 
any  paper  or  instrument  purporting  to  b^  a  ticket  or  share  or 
interest  in  any  ticket,  or  purporting  to  be  a  certificate  of  any 
share  or  interest  in  any  ticket,  or  in  any  portion  of  any  illegal 
lottery,  may  sue  for  and  recover  double  the  sum  of  money,  and 
double  the  \alue  of  any  goods  or  things  in  action,  which  he  may 
have  pai  1  or  delivered  in  consideration  of  such  purchase,  with 
double  costs  of  suit. 

Prizes  in  illegal  lotteries,  forfeited.--  §  33.  Any  prize  that  Aail 
be  drawn  in  any  lottery  forbidden  by  law,  shall  be  forfeited  to 
the  use  of  the  poor;  and  it  shall  be  the  duty  of  the  overseers 
of  the  poor  of  the  town  where  the  person  or  persons  drawing 
such  prize,  or  any  of  them,  shall  reside,  to  sue  for  the  same,  in 
their  names;  and  they  shall  recover  the  same,  in  an  action  for 
money  had  and  received,  founded  vLj)on  this  statute. 

[Sectlona  34-37  rep.  by  L.  1886,  eh.  503.] 

Certain  transfers  of  property,  void.  [668.]— §  38.  Every  grant, 
bargain,  sale,  conveyance,  or  transfer  of  any  real  estate,  or  of 
any  goods,  chattels,  things  in  action,  or  any  personal  property, 
which  shall  hereafter  be  made  in  pursuance  of  any  lottery  not 
authorized  by  the  laws  of  this  state,  or  for  the  purpose  of  aiding 
and  assisting  in  such  lottery,  game  or  other  device,  to  be  deter- 
mined by  lot  or  chance,  are  hereby  declared  void  and  of  no  effect 

Selling  lottery  tickets  without  license  prohibited.—  §  39.  No 
person  within  this  state  shall  directly  or  Indirectly  sell,  vend, 
barter,  furnish,  procure  for  the  purpose  of  sale,  or  cause  to  be 
sold,  vended,  bartered,  furnished  or  procured,  any  ticket  or  share 
or  interest  in  any  ticket,  of  any  lottery  or  other  device  or  game 
of  chance,  unless  thereto  duly  licensed  in  the  manner  herein- 
after prescribed;  and  any  person  offending  in  the  premises, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  subject 
to  a  fine  not  exceeding  one  hundred  dollars  for  every  ticket  or 
share,  or  interest  in  any  ticket  so  vended,  sold,  bartered,  fu^ 
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nished    op    procured,    or    to    imprisonment    not    exceeding 
ooie  year. 

[To  similar,  effect,  mostly  superseding  this  section,  Pen.  Code,  S  326.] 
[$S  40-51,  superseded  by  Const,  art  1,  $  9,  ante,  p.  34,  and  Pen.  Codev 
If  325-35a.] 

Evidence  in  prosecutions  under  this  article.—  §  52.  It  shall 
not  be  necessary  in  the  trial  of  any  suit  or  prosecution 
under  the  provisions  of  this  article,  to  prove  the  exist- 
ence of  any  lottery  in  which  any  ticket,  share  or  part 
if  a  ticket  purports  to  have  been  issued,  or  the  actual  signing 
of  any  such  ticket,  or  share,  or  of  any  pretended  ticket  or 
share,  of  any  pretended  lottery;  nor  that  any  ticket,  share  or 
interest,  was  signed  or  issued  by  the  authority  of  any  man- 
ager, or  of  any  person  assuming  to  have  authority  as  manager; 
but  in  all  cases,  proof  of  the  sale,  furnishing,  bartering  or 
procuring  of  any  ticket,  share  or  interest  therein,  or  of  any 
instrument,  purporting  to  be  a  ticket,  or  part  or  share  of  any 
ticket,  shall  be  conclusive  evidence  that  such  ticket,  share 
or  interest  was  signed  and  issued  according  to  the  purport 
thereof. 

Forgery  of  lottery  tickets,  etc. — §  53.  If  any  person  shall 
falsely  make,  alter,  forge  or  counterfeit,  or  cause  or  procure  to 
be  falsely  made,  altered,  forged  or  counterfeited,  op 
willingly  aet  or  assist  in  the  false  making,  altering, 
forging  or  [672]  counterfeiting  any  ticket  of  any  lot- 
tery, or  other  game  or  device  of  chance,  or  any  share  or  inter- 
est, or  any  certificate  of  any  share  or  interest  in  any  ticket 
of  any  lottery,  or  other  game  op  device  of  chance,  with  intent 
to  defraud  any  person  or  body  corporate  whatsoever,  or  shall 
utter  or  publish  as  true,  or  shall  sell  or  exchange,  or  offer  for 
sale  or  exchange,  any  false,  altered,  forged  or  counterfeited 
ticket  of  any  lottery,  or  other  game  or  device  of  chance,  or 
of  any  share  or  interest,  or  of  any  certificate  of  any  share 
or  interest  in  any  ticket  of  any  lottery,  with  intention  to 
defraud  any  person  or  body  politic  or  corporate  whatsoever, 
knowing  the  same  to  be  false,  altered,  forged  or  counterfeited, 
then  any  such  person  being  thereof  convicted,  shall  be  subject 
to  imprisonment  as  prescribed  by  law. 

[I  54,  superseded  by  Crlm.  Code,  §  248.] 
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ARTICLE  FIFTH. 
Of  the  Booing  of  Abihals. 

[Sections  omitted,  are  repealed.] 
Section  56.  Duty    of    public   officers   to   prevent   races   and    bind   ovor 
offenders. 

57.  Penalty    for    contributing    or    collecting   purse,    etc.,    to   be 

raced  for. 

58.  Penalty  on  owners  of  horses,  etc.,  and  on  persons  betting. 

59.  All  racing  in  New-Utrecht  prohibited;  penalty. 

[Section  55  rep.  by  L.  1886,  ch.  593  and  re-enacted  in  Pen.  Code,  S  352.] 

Public  officers  to  prevent  races  and  bind  over  offenders.— 
§  56.  It  shall  be  the  duty  of  all  oflacers  concerned  in  the 
administration  of  justice,  to  attend  at  the  place  where  they 
shall  know  or  be  informed  that  any  race  is  about  to  be  run 
contrary  to  the  provisions  of  law,  and  there  give  notice  of  the 
illegality  thereof,  and  endeavor  to  prevent  such  race,  by  dis- 
persing the  persons  collected  for  the  purpose  of  attending 
the  same,  and  by  all  other  ways  and  means  in  their  power. 
Upon  their  own  view  of  any  persons  offending  against  the 
provisions  [673]  of  the  preceding  section,  as  well  as  upon  the 
testimony  of  others,  such  judges  and  justices  shall  issue  war- 
rants for  the  immediate  apprehension  of  the  persons  so  offend- 
ing, to  the  end  that  they  may  be  compelled  to  enter  into 
recognizances,  with  suflicient  sureties,  for  their  good  behavior, 
and  for  their  appearance  at  some  proper  court,  to  answer  for 
the  said  offences. 

[Racing,  when  forbidden  by  law,  Pen.  Code,  §§  352;  275,  snb.  2;  L.  1895, 
ch.  570,  §§  3,  6,  8,  11,  16.] 

Penalty  for  contributing  or  collecting  purse,  etc.,  to  be 
raced  for.  —  §  57.  Every  person  who  shall  contribute  or  col- 
lect, or  solicit  any  other  person  to  contribute  or  collect, 
any  money,  goods,  or  things  in  action,  for  the  purpose  of 
malting  up  a  purse,  plate  or  other  valuable  thing,  to  be  raced 
for  by  any  animal  contrary  to  law,  or  to  be  given  to  the  owner 
or  rider  of  any  animal  so  racing  contrary  to  law,  shall  forfeit 
twenty-five  dollars,  to  be  sued  for  and  recovered  by  and  in 
the  name  of  the  overseers  of  the  poor  of  the  town  where  the 
offence  may  be  committed. 

[Racing  for  stakes  payable  to  owners  of  competing  horses,  permitted, 
li.  1895,  ch.  570,  $  3.  J. 
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Penalty  on  owners  of  horses,  etc,  and  on  persons  betting. 
§  58.  —  The  owner,  in  the  whole  or  in  part,  of  any  animal 
that  shall  be  used  or  employed,  by  his  permission  or  privity, 
in  racing,  contrary  to  law,  shall  forfeit  the  value  of  the  animal 
so  employed.  Every  person  concerned  in  laying  any  bet  or 
wager  upon  the  event  of  any  illegal  race,  or  in  contributing 
to  the  stakes  to  be  awarded  upon  any  such  event,  shall  forfeit 
the  amount  of  the  bet  or  wager  so  made,  or  of  the  sum  or  thing 
so  contributed.  The  said  forfeiture  may  be  sued  for  and  re- 
covered by  the  overseers  of  the  poor  of  the  town  where  the' 
offence  may  be  committed. 

Racing  in  New-Utrecht  prohibited. —  §  59.  All  racing  and 
running  of  animals  for  the  trial  of  speed  within  the  town  of 
New-Utrecht,  in  the  county  of  Kings,  whether  the  same  be  for 
any  bet,  wager,  or  stakes,  or  not,  shall  be  deemed  a  misde- 
meanor, and  the  parties  concerned  therein  shall,  on  convic- 
tion, be  liable  to  fine  and  imprisonment,  as  declared  in  the 
preceding  fifty-fifth  section. 

K  60,  rep.  by  L.  1886,  ch.  503.] 

ARTICLE  SIXTH. 

Op  Pbofanb  CuBsniro  and  Swsabing. 

Section  Gl  &  62.  Penalty    tor   profane  swearing;    when   stunmary    con- 
viction to  be   made. 
63.  Proceedings   if  penalty  be  not  paid  or  secured. 

Penalty  for  profane  swearing;  summary  conviction. — 
§  61.  Every  person  who  shall  profanely  cnrse  or  swear  shall 
forfeit  one  dollar  for  every  offence;  if  the  offence  be  committed, 
in  the  presence  and  hearing  of  any  justice  of  the  peace,  mayor, 
recorder  or  alderman  of  any  city,  while  holding  a  court,  a  con- 
viction of  the  offender  [674]  shall  be  immediately  made  by  such 
magistrate,  without  any  other  proof  whatsoever. 

Id.;  other  cases.— §  G2.  And  if,  at  any  other  time,  the  offence 
be  committed,  in  the  presence  and  hearing  of  such  justice,  mayov, 
recorder  or  alderman,  under  such  circumstances,  as  in  the 
opinion  of  the  magistrate,  to  amount  to  a  gross  violation  of  pub- 
lic decency,  such  magistrate  may,  in  his  discretion,  convict  the 
offender   without   other   proof. 

Proceedings  if  penalty  be  not  paid  or  secured.— §  68.  If 
the  offender  do  not  fOTthwith  pay  the  penalties  incurred,  with 
the  costs,  or  give  security  for  their  payment  within  six  days, 
be  shall  be  committed  by  warrant  to  the  oommon  jail  of  the 
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county  for  every  offence,  or  for  any  number  of  offences  whereof 
he  was  convicted,  at  one  and  the  same  time,  for  not  less  than 
one  day,  nor  more  than  three  days,  there  to  be  confined  in  a 
room   separate   from   all    other   prisoners. 

ARTICLE  SEVENTH. 
Of  the  Distubbakok  of  Rslioiois  Meetings. 

Secticm  64.  [Repealed.] 

65.  Penalty;    proceedings   to    collect;    summary   convictloii. 

66.  Duty  of  peace  officers  to  apprehend  oflfenders  against  this 

article. 

67.  Judicial  officers  may  order  offenders  into  custody. 

68.  Proceedings  on  conviction,  if  penalty  be  not  paid  or  secured. 
[Section  64  repealed  by  L.  1886,  ch.  593.] 

Penalty;  proceedings  to  collect. — §  65.  Whoever  shall  violate 
either  of  the  provisions  of  the  foregoing  section,  may  be  con- 
victed summarily  before  any  justice  of  the  peace  of  the  county, 
or  any  mayor,  recorder,  alderman  or  other  magistrate  of  any 
city,  where  the  offence  shall  be  committed,  and  on  snch  convic- 
tion, shall  forfeit  a  sum  not  exceeding  twenty-five  dollars,  for  the 
benefit  of  the  poor  of  the  county.    [675] 

[§  64  was  re-enacted  in  Pen.  Code,  §§  274-5;  the  reference  in  §  65,  to 
the  fwegoing  section,  will,  therefore,  be  deemed  a  reference  to  sadi 
sectloiDs  of  the  Pen.  Ck>de,  see  Stat  Const  L.,  §  32,  ante,  p.  119.] 

Offenders  to  be  apprehended  by  peace  officers  present — §  66. 
It  shall  be  the  duty  of  all  sheriffs,  and  their  deputies,  coroners, 
marshals,  constables,  and  other  peace  ofiicers,  who  may  be 
present  at  the  meeting  of  any  assembly  for  religious  worship, 
which  shall  be  interrupted  or  disturbed  in  the  manner  herein 
prohibited,  to  apprehend  the  offender,  and  take  him  before  some 
justice  of  the  peace,  or  other  magistrate  authorized  to  convict 
as  aforesaid,  to  be  proceeded  against  according  to  law. 

May  be  ordered  into  custody  by  judicial  officers. — §  67.  All 
judges,  mayors,  recorders,  aldermen,  and  justices  of  the  peace, 
within  their  respective  jurisdictions,  upon  their  own  view  of 
any  person  offending  against  the  provisions  of  this  article,  may 
order  the  offender  into  the  custody  of  any  oflBcer  in  the  preceding 
section  named,  or  of  any  official  member  of  the  church  or  society 
so  assembled  and  disturbed,  for  safe  keeping  until  he  shall  be 
let  to  bail,  or  a  trial  for  such  offence  be  had.^ 

Proceedings  if  penalty  be  not  paid  or  secured.  —  §  6S.  If  any 
person  convicted  of  any  of  the  offences  herein  prohibited,  shall 
not  immediately  pay  the  penalty  incurred,  with  the  costs  of  the 
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conviction,  or  give  security  to  the  satisfaction  of  the  officer 
before  whom  the  conviction  shall  be  had,  for  the  payment  of 
the  said  penalty  and  costs  within  twenty  days  thereafter,  he 
shall  be  committed  by  warrant  to  the  common  jail  of  the  county, 
until  the  same  be  paid,  or  for  such  term,  not  exceeding  thirty 
days,  as  shall  be  specified  in  the  warrant 

[*•  L.  1834,  chap.  78.— An  act  to  amend  article  seventh,  title  eighth,  chap- 
ter twentieth,  part  first  of  the  Revised  Statutes,  entitled  *  Of  the  disturb- 
ance of  religious  meetings.* 

**  Section  1.  BYom  and  after  the  passage  of  this  act,  it  shall  and  may  be 
lawful  for  any  perscMi  who  may  be  complained  of  for  a  violation  of  any  of 
the  provisions  of  the  article  hereby  amended,  before  the  court  shall  pro- 
ceed to  investigate  the  merits  of  the  cause,  to  demand  of  such  cornet  that 
he  may  be  tried  by  a  jury.  Upon  such  demand,  it  shall  be  the  duty 
of  such  court  to  Issue  a  vendre,  to  any  constable  of  the  county^  or 
marshal  of  the  city,  where  the  offense  is  to  be  tried,  commanding  such 
officer  to  summon  the  same  number  of  jurors,  and  in  the  same  manner, 
as  is  provided  for  the  summoning  of  jurors  before  coiui»  of  special  ses- 
sions. The  said  court  shall  proceed  to  empannel  a  jury  for  the  trial  of 
said  cause.  In  the  same  manner,  and  shall  be  subject  to  all  the  rules  and 
regulations  prescribed  in  the  act  providing  for  trials  by  jury  in  courts 
of  special  sessions. 

"  §  2.  In  addition  to  the  costs  allowed  by  law  for  prosecution  under  the 
article  hereby  amended,  all  the  costs  consequent  upon  a  trial  by  jury 
shall  be  added  and  paid  by  the  party  offending,  in  case  of  conviction^ 
and  shall  be  the  same  as  is  allowed  by  law  in  civil  cases."] 

[Art.  8,  §§  69-72,  of  this  title  8,  1  R.  S.,  674-5,  repealed.] 

ARTICLE  NINTH. 

Genebal  Pboyisioks  to  Enfobob  thb  Pbohibitioks  of  thb  Thbbb 

Last  Abticles. 

Section  73.  Proceedings    to    collect    penalties    imposed    by    three    last 
articles. 

74.  Such  prosecutions  to  be  commenced  within  twenty  days. 

75.  Execution  to  collect  penalties;  its  contents. 

76.  Certificate  of  conviction  to  be  filed  with  county  clerk. 

77.  Amount  of  fees  allowed;  by  whom  to  be  paid. 

Proceeding^  to  collect  penalties  imposed  by  three  last  articles. 
—  §  73.  Whenever  complaint  shall  be  made  to  any  justice 
of  the  peace,  mayor,  recorder  or  alderman,  of  a  violation  of 
either  of  the  provisions  contained  in  the  three  last  articles, 
relative  to  profane  swearing,  the  disturbance  of  religious  meet- 
ings, or  the  observance  of  Sunday,  or  when  any  of  such  viola- 
tions shall  happen  in  the  presence  of  such  officer,  he  shall  cause 
the  offender  to  be  brought  before  him,  [677]  and  shall  proceed 
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Bummarily  to  inquire  into  the  facts;  and  if  the  person  charged 
be  fonnd  guilty,  a  record  of  his  conviction  shall  be  made  and 
signed  by  such  officer,  before  issuing  any  process  to  enforce  the 
same;  which  conviction  shall  be  final,  and  shall  not  be  re- 
examined upon   the   merits  in   any   court. 

[This  section  is  still  in  force  so  aa  to  confer  Jurisdiction  as  to  Sabbath- 
breakiDK,  notwitlistanding  the  repeal  and  transfer  to  the  Pen.  Code  of 
art.  8,  ante,  as  to  Sabbath-breaking,  Matter  of  Erbe,  13  Misc.  404.  As 
to  right  of  appeal,  Crim.   Code,  §  749.] 

Time  limited  for  prosecuting. — §  74.  No  prosecution  shall 
be  maintained  for  any  of  the  violations  specified  in  the  pre- 
ceding section,  unless  the  same  be  instituted  by  the  actual 
issuing  of  process  to  apprehend  the  offender,  or  by  his  actual 
appearance  to  answer  the  complaint,  within  twenty  days  next 
after  the  offence  committed. 

Execution  to  collect  penalties. — §  7B.  Upon  a  conviction  being 
hod  for  any  of  the  offences  in  the  three  last  articles  specified, 
where  no  other  special  provision  is  made  for  the  collection  of 
the  penalties  incurred,  the  magistrate  bef(M*e  whom  the  same 
is  made,  shall  issue  an  execution  to  any  constable  of  the  county, 
commanding  him  to  levy  the  said  penalties  and  the  costs  of  the 
conviction,  by  distress  and  sale  of  the  goods  and  chattels  of 
the  offender,  and  in  case  sufficient  goods  and  chattels  can  not  be 
found,  then  to  commit  such  offender  to  such  common  jail  of  the 
county,  for  such  time  as  shall  be  specified  in  such  execution,  not 
less  than  one  day  nor  more  than  three  days. 

Certificate  of  conviction  when  and  where  to  be  filed —  §  76. 
AMthin  thirty  days  after  any  mioli  oonviotion  (shall  be  hiad,  the 
magistrate  making  the  same,  shall  caj««?  lo  be  tiled  in  the  office 
of  the  clerk  of  the  county,  a  certificate  of  such  conviction,  briefly 
stating  the  offence  charged,  the  conviction  and  judgment  there- 
on, and  if  any  fine  has  been  collected,  the  amoimt  thereof,  and 
to  whom  paid. 

Fees  of  justices  and  officers* — §  77.  In  all  prosecutions  for 
any  of  the  offences  si)ecified  in  the  three  last  articles,  the  like 
fees  shall  be  allowed  and  taken  as  in  civil  suits  before  justices 
of  the  peace,  which  shall  in  no  case  exceed  five  dollars,  and  be 
paid  by  the  party  offending,  over  and  above  the  penalties  in- 
curred; but  in  case  of  the  imprisonment  of  the  offender,  no 
charges  or  fees  shall  be  allowed. 

[R.  S.,  part  1,  eh.  20,  title  9,  "  Of  excise  ard  the  relation  of  taverns 
and  groceries,"  (1  R.  S.,  677-83),  repealed.1 
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IB  S.,  part  I.  ch.  20;  1  E.  S.,  683.] 
TITI<E   X. 

Of  the  Navigation  of  Rivers  and  Lakes,  and  the  Obstruction  of 

Certain  Waters. 

Section  1.  Steam-boats  meeting,  to  pa3s  to  the  starboard  or  right  of  each 
other. 

2.  Passengers  not  to  be  put  in  small  boats,  until  they  are  dis- 

engaged, etc. 

3.  Engine  of  steam-boat  to  be  stopped  at  certain  times. 

4.  Passengers  may  be  landed  or  brought  to  boat,  by  line  hauled 

by    hand./ 

5.  Engine  to  stop  during  landing,  etc.,  of  passengers,  except  in 

certain    cases.! 

6.  Oars  to  be  kept  in  small  boats;  signals  when  to  be  given. 

7.  Steam-boats  going  the  same  direction,  how  far  to  keep  from 

each  other. 

8.  Lights  to  be  carried  by  steam-boats  navigating  In  the  night 

time. 

9.  Penalties  for  violations  of  last  8  sections;  how  coUected  and 

applied. 

10.  When   penalties   incurred  by   masters,   may   be  recovered   of 

owners   of   boatsj 

11.  Attaching  line  to  machinery   of  boat,   etc.,  in   certain  cases, 

how    punished. 

12.  Vessels  in  Hudson  river,  etc.,  to  show  lights  in  night  time. 

13.  The   first   14   sections   of  this   title,    to  be    posted    in   every 

steam-boat. 

14.  Definition  of  the  term  "  master,"  as  used  In  this  title. 

Steamboats  to  pass  on  starboard  side  of  each  other. —  §  1. 
Whenever  any  steam-boats  shall  meet  each  other  on  the  waters 
of  the  Hudson  river,  or  on  any  other  waters  within  the  juris- 
diction of  this  state,  each  boat  so  meeting  shall  go  towards  that 
side  of  the  river  or  lake  which  is  to  the  starboard  or  right  side 
of  such  boat,  so  as  to  enable  the  boats  so  meeting,  to  pass  each 
other  with  safety. 

[As  to  East  river,  N.  Y.  city  Consol.  Act,  §  757.] 

Small  boats  to  be  disengaged  before  passengers  put  on  board. 
—  §  2.  Whenever  any  passenger  is  about  to  be  landed  from  any 
steam-boat  navigating  the  waters  of  this  state,  and  such  steam- 
boat shall  not  be  so  near  the  shore,  that  the  passengers  can  be 
landed  immediately  from  the  steam-boat  on  the  shore,  no 
passengers  shall  be  put  or  suffered  to  go  into  any  small  boat, 
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for  the  purpose  of  being  landed,  until  such  small  boat  shall  be 
completely  afloat,  and  wholly  disengaged  from  the  steam-boat, 
except  by  a  painter. 

When  engine  to  be  stopped.—  §  3.  While  any  passenger  is 
getting  into  a  small  boat,  from  a  steam-boat,  for  the  purpose  of 
being  landed,  the  engine  of  the  steam-boat  shall  be  stopped,  and 
when  any  passenger  is  taken  on  board  of  any  small  boat  belong- 
ing to  any  steam-boat,  the  engine  of  such  steam-boat  shall  be 
stopped  while  such  small  boat  is  at  the  shore,  and  until  such 
passenger  shall  hare  left  the  small  boat  and  be  on  board  of  the 
steam-boat,  except  as  hereinafter  specified.    [684] 

When  line  may  be  used  to  land  passengers.— §  4.  Tassengers 
may  be  landed  in  a  small  boat  by  means  of  a  line  from  the 
steam-boat,  and  boats  from  the  shore  containing  passengers  may 
be  drawn  to  a  steam -boat,  by  means  of  a  line  hauled  in  by  hand; 
but  in  no  case  shall  the  line  be  attached  to,  or  hauled  in,  by  the 
machinery  of  the  steam-boat 

During  landing,  etc.,  of  passengers,  engine  to  stop. —  §  5. 
During  the  time  of  landing  and  receiving  any  passenger,  the 
engine  of  the  steam-boat  shall  not  be  put  in  motiou, 
except, 

1.  To  give  sufficient  force  to  carry  the  small  boat  to  the  shore; 
or, 

2.  To  keep  the  steam-boat  in  proper  direction,  and  to  prevent 
her  from  drifting  or  being  driven  on  shore. 

Oars  in  small  boats;  signals. —  §  6.  In  every  small  boat,  while 
landing  or  receiving  any  passenger  from  or  on  board  of  any 
steam-boat,  there  shall  be  kept  a  good  and  sufficient  pair  of  oars 
suitable  for  such  small  boat;  and  in  landing  or  receiving  any 
passenger  in  the  night  time,  there  shall  be  a  signal  given  from 
the  small  boat  at  the  shore,  by  means  of  a  horn  or  trumpet,  to 
enable  those  having  charge  on  board  the  steam-boat,  to  deter- 
mine when  the  small  boat,  having  landed  or  received  her  pas- 
sengers, is  ready  to  leave  the  shore. 

Navigation  of  steam-boats  going  the  same  direction. —  §  7. 
Whenever  any  steam-boat  shall  be  going  in  the  same  direction 
with  another  steam-boat  ahead  of  it,  it  shall  not  be  lawful  to 
navigate  the  first  mentioned  boat  so  as  to  approach,  or  pass  the 
the  other  boat  so  being  ahead,  within  the  distance  of  twenty 
yards;  and  it  shall  not  be  lawful  so  to  navij;ate  the  steam -boat 
80  being  ahead,  as  unnecessarily  to  bring  it  within  twenty  yards 
of  the  steam-boat  following  it. 

To  carry  light  in  night  time.  -  §  8.  Whenever  any  steam-boat 
■hall  be  navigating  in  the  night  time,  the  master  of  such  boat 
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shall  cause  her  to  carrj  and  show  two  good  and  suflScient  lights, 
one  of  which  shall  be  exposed  near  her  bows,  and  the  other  near 
her  stern,  and  the  last  shall  be  at  least  twenty  feet  above  her 
deok. 

[<'  L.  1841,  Chap.  65: — 'An  act  to  regulate  the  floating  of  rafts  on  the 

Hudson  river.' 

**  Section  1.  All  rafts  of  timber  or  lumber  which  shall  be  floated  on  the 
Hudson  river  at  night  shall  show  two  red  lights,  one  on  each  end  of  such 
raft;  the  height  of  such  light  shall  not  be  less  than  ten  feet  from  the 
upper  logs  or  plank  of  said  raft 

"  §  2.  The  penalty  for  violating  the  foregoing  section  shall  be  the  sama 
as  Is  provided  for  in  section  twelfth,  title  ten,  chapter  twenty,  part  first 
of  the  Revised  Statutes,  and  shall  be  sued  for  and  recovered  In  the  man- 
ner therein  provided." 

U  1837.  ch.  153,  §§  2  and  8.  reads  as  follows: 

"  f  2.  Whenever  any  schooner,  sloop  or  other  vessel,  shall  be  navigating 
any  part  of  Lake  Ontario,  or  the  rivers  Niagara  and  St.  Lawrence, 
within  the  jurisdiction  of  this  state,  in  the  night  time,  the  master  of 
such  schooner,  sloop  or  other  vessel,  shall  cause  a  good  and  flufflcient 
light  to  be  shown  in  some  ^^art  of  her  rigging,  at  least  twenty  feet  above 
her  deck  and  from  the  taffril. 

"  §  3.  The  provisions  of  sections  ninth  and  tenth  of  title  tenth,  chapter 
twentieth  of  the  first  part  of  the  Revised  Statutes,  shall  extend  and 
apply  to  every  violation  of  the  provislonswof  the  preceding  section." 

Further  as  to  night  lights.  §  12,  post.J 

Penalty  for  violating  last  8  sections. —  §  9.  Every  master  of 
any  steam-boat,  who  shall  violate  either  of  the*  preceding  eight 
sections,  shall  for  every  such  offence,  forfeit  the  sum  of  two 
hundred  and  fifty  dollars,  to  be  sued  for  in  the  name  of  the 
people,  by  the  district-attorney  of  any  county  bordering  on 
the  waters  on  which  the  offence  shall  have  been  committed, 
to  whom  notice  shall  first  be  given  of  the  commission  of  such 
offence.  The  penalty,  when  recovered,  shall  be  paid  into  the 
county  treasury  of  the  county  for  which  such  district-attorney 
shall  have  been  appointed,  for  the  use  of  the  poor  of  the  county, 
except  that  the  court  in  which  the  recovery  shall  be  had,  may 
order  such  portion  thereof,  not  exceeding  twenty-five  dollars, 
as  it  shall  deem  just,  to  be  paid  to  the  district-attorney  by 
whom  the  suit  shall  have  been  prosecuted,  as  a  compensation 
for  his  [685]  services  and  expenses,  beyond  the  taxable  costs 
to  be  recovered  by  him. 

[No  fees  now  allowed  to  district  attorney,  Co.  L.,  §  12,  sub.  5,  ante,  p. 
607.] 
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Owners  liable  for  penalties  incurred  by  masters.  —  §20. 
The  owners  of  every  steamboat  shall  be  deemed  responsible 
for  the  good  conduct  of  the  masters  employed  by  them;  and  if 
any  penalty  incurred  by  such  master  can  not  be  collected  of 
him  by  due  course  of  law,  the  same  may  be  recovered  of  the 
owners  of  the  boat  in  whose  employ  he  was  at  the  time  such 
offence  was  committed,  jointly  and  severally,  in  the  same 
manner  as  if  they  were  sureties  of  such  master. 

[L.  1829,  ch.  314:  , 

"  §  1.  The  provisions  of  section  tenth,  title  tenth,  chapter  twentieth  of 
the  first  part  of  the  Revised  Statutes,  shall  extend  to  the  harbour  of 
New  York,  embracing  the  bay  as  far  as  the  village  of  Castletx>n,  on; 
Staten  Island,  and  thence  up  the  East  river  as  far  as  the  south  point  of 
Blackweirs  Island."] 

Punishment  for  attaching  line  to  machinery  of  boat,  etc. 
—  §  11.  In  case  any  line  used  for  the  purpose  of  landing 
or  receiving  passengers,  shall  be  attached  in  any  way  to  the 
machinery  of  any  steam-boat,  or  the  small  boat  shall  be  hauled 
in  by  means  of  such  machinery,  the  person  having  the  com- 
mand or  charge  of  such  steam-boat,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  shall  be  punished  by  fine 
or  imprisonment,  or  both,  in  the  discretion  of  the  court  before 
which  such  conviction  shall  be  had;  but  such  fine  shall  not 
exceed  two  hundred  and  fifty  dollars,  and  such  imprisonment 
three  months. 

Vessels  to  show  lights  in  night  time.  —  §  12.  -AYhenever 
any  vessel  navigating  that  part  of  the  Hudson  river  which  is 
north  of  the  battery,  at  the  southern  extremity  of  New  York, 
or  navigating  lake  Champlain,  shall  be  at  anchor  in  the  night 
time,  the  master  of  such  vessel  shall  cause  her  peak  to  be 
lowered,  and  shall  cause  a  good  and  sufficient  light  to  be 
shown  in  some  part  of  her  rigging,  at  least  twenty  feet  above 
her  deck,  and  from  her  taffril;  under  the  penalty  of  fifty 
dollars,  to  be  sued  for  and  recovered,  against  the  master  of 
such  vessel,  by  the  overseers  of  the  poor  of  the  city  or  town 
in  which  the  offence  shall  have  been  committed.  And  in  case 
such  penalty  cannot  be  collected  from  the  master,  the  owners 
of  such  vessel  shall  be  liable  therefor,  as  provided  in  the  pre- 
ceding tenth  section. 

[L.  1837,  Ch.  153.  $  1  reads  as  follows: 

"  §  1.  The  provisions  of  section  twelfth,  title  tenth,  chapter  twentieth 
of  the  first  part  of  the  Revised  Statutes,  shall  extend  to  the  harbors  and 
ports  on  Lake  Ontario,  and  the  rivers  Niagara  and  St  Lawrence,  within 
the  jurisdiction  of  this  state." 
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L.  18899  Chap.  848,  ''An  act  in  relation  to  vessels  lying  at  anchor  in 
the  Hudson  river  and  Lake  Champlain. 

**  Sectioin  1.  In  addition  to  the  penalty  imposed  by  section  twelfth  of 
chapter  twentieth  of  title  tenth  of  the  first  part  of  the  Revised  Satutess 
it  shall  not  be  lawful  for  the  master  or  owner  of  any  vessel  ofiTendins 
against  the  provisions  of  the  said  section,  to  recover  damages  for  any  In- 
jurles  such  vessel  may  sustain  in  consequence  of  any  collision,  growing  out 
of  a  non-compliance  with  the  provisions  of  the  section  aforesaid." 

See,  also,  as  to  night  lights,  §  8,  ante.I 

First  14  sections  to  be  posted  in  every  steamboat. 
—  §  13.  It  shall  be  the  duty  of  the  master  of  every  steam-boat 
navigating  the  waters  of  this  state,  to  keep  a  copy  of  the  first 
fourteen  sections  of  this  title  posted  in  a  conspicuous  place 
in  such  boat,  for  the  inspection  of  all  persons  on  board  the 
same;  and  in  case  of  neglect  herein,  everj'  such  master  shall 
forfeit  at  the  rate  of  twenty-five  dollars  per  month,  for  all  the 
time  during  which  he  shall  be  guilty  of  such  neglect,  to  be 
sued  for  and  recovered  in  the  name  of  the  people  of  this  state, 
by  the  district-attorney  of  any  county  bordering  on  the  waters 
on  which  the  offence  shall  have  been  committed,  to  whom 
notice  shall  first  be  given  of  the  commission  of  such  offence. 
The  penalty,  when  recovered,  shall  be  for  the  use  of  the  poor 
of  the  county  for  which  the  district-attorney,  by  whom  the 
suit  shall  have  been  prosecuted,  was  appointed.    [686] 

Term  "  master  "  defined. —  §  14.  The  term  "  master,"  when- 
eyer  it  occurs  in  the  foregoing  sections,  shall  be  construed  to 
apply  to  every  person  having,  for  the  time,  the  charge,  control 
or  direction  of  any  steam-boat,  or  other  vessel  comprised 
within  the  provisions  of  those  sections. 

[§  15  rep.  by  L.  1886,  ch.  593.]  • 

[§§  16-18,  superseded  by  N.  Y.  City  C<mml  Act,  §§  738-9.] 

[R.  S.,  part  1,  ch.  20,  tiUes  11-14  (1  R.  S.,  G87-97),  repealed.] 

[R.  S..  part  I,  ch.  20;  1  R.  S.,  697.] 
TITLE  XV. 

Of  the  Embezzlement  of  Timber  floating. 

[Sections  omitted  are  repealed  or  superseded.] 
Section  12.  Marks  on  timber   in   certain  part  of   Hudson   river,   to  be 
recorded. 

13.  Consequence  of  neglecting  to  record  mark. 

14.  Fees  for  recording;  effect  of  entry  or  copy,  as  evidence. 

15.  Penalty  tor  drawing  to  shore,  etc.,  timber,  etc.,  floating  to 

certain  places. 
223 
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Section  16.  Persons  may  be  appointed  in  Albany  to  take  cliarge  of  float- 
ing timber. 

17.  Description  of  lumber  to  be  filed;  when  and  how  to  be  sold. 

18.  Application  of  proceeds  of  sale;  owner  entitled  to  surplus. 

19.  Rejection  of  claim  conclusive,  imless  suit  be  Iwought  in  six 

months. 

20.  If  not  claimed  or  suit  not  brought,  proceeds  to  belong  to  dty. 

21.  This  title  not  to  extend  to  drift  wood. 
[H  1-11,  repealed  by  Town  L.]» 

Marks  on  timber  in  certain  part  of  Hudson  river,  to  be  re- 
corded. [699.] — §  12.  Every  person  who  shall  put  any  logs  or 
timber  into  the  waters  of  the  Hudson  river,  or  of  its  branches, 
to  the  north-west  of  Baker's  falls,  for  rafting  or  floating  down 
said  river,  or  its  branches,  shall  select  some  mark,  different 
from  any  mark  previously  recorded,  and  put  the  same  in  a 
conspicuous  place,  upon  each  log,  or  stick  of  timber,  so  put 
into  said  river,  or  its  branches,  and  shall  cause  his  mark  to 
be  recorded  by  the  town  clerk  of  the  town  of  Queensbury, 
whose  duty  it  shall  be  to  enter  the  same  in  a  book,  to  be  kept 
by  him  for  that  purpose,  which  shall  be  subject  to  the  inspec- 
tion of  any  person  requiring  it. 

Consequence  of  neglect — §  13.  Every  such  person,  vfho  shall 
neglect  to  enter  his  mark  as  required  in  the  foregoing  section, 
shall  be  debarred  from  all  the  benefits  arising  from  the  due  entry 
of  such  mark;  and  the  assignee  or  [700]  vendee  of  any  such 
logs  or  timber,  shall  be  subject  to  the  same  regulations  and 
restrictions. 

Fees.  Entry,  evidence,  etc— §  14.  The  clerk  of  the  town  of 
Queensbury  shall  be  entitled  to  a  compensation  of  twenty-five 
cents  for  entering  every  such  mark,  to  be  paid  by  the  person 
requesting  the  same  to  be  entered;  and  a  copy  of  such  entry, 
certified  by  such  clerk,  shall  be  received  as  presumptive  evidence, 
in  all  courts  in  this  state,  that  the  lu  »ii>er  having  such  mark, 
is  the  property  of  the  person  by  whom  such  mark  was  selected 
and  recorded. 

Penalty  for  drawing  timber,  etc.,  floating,  to  shore,  etc. —  §  16 
No  person,  not  authorized  as  hereinafter  directed,  shall  stop, 
take  up,  draw  to,  or  lodge  on  the  shore  of  the  Hudson  river,  or 
<m  any  island  therein,  north  of  the  south  boundary  line  of  the 
city  of  Albany,  on  either  shore  of  said  river,  any  logs,  timber, 
boards,  or  plank  floating  in  said  river,  without  the  consent  of 
the  owner  thereof;  and  every  person  offending  in  the  premises, 
shall,  for  every  such  offense,  forfeit  the  sum  of  ten  dollars,  to 
be  recovered  by  the  overseers  of  the  poor  of  the  city  or  town 
where  the  offense  was  committed,  for  the  use  of  the  poor  thereof. 
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Persons  in  Albany  to  be  appointed  to  take  care  of  timber,  etc. 
—  §  16.  The  common  council  of  the  city  of  Albany  may,  from 
time  to  time,  nppoint  one  or  more  persons  resident  therein,  to 
take  into  possession  any  such  logs,  timber,  boards,  or  plank,  for 
the  benefit  of  the  owner  thereof,  in  case  such  owner  shall  not 
reside  in  said  city,  or  shall  have  no  agent  there,  or  shall  be 
unknown.  The  person  so  appointed  shall  proceed  in  the  execu- 
tion of  t'icir  duties  in  such  manner,  and  shall  receive  such  com- 
pensation, as  the  said  common  council  shall  prescribe;  but  such 
compensation,  in  case  of  dispute,  shall  be  settled  by  any  two 
fence-viewers  of  the  city. 

When  and  how  to  be  sold,  etc. — §  17.  If  the  owner  of  such 
lumber  shall  not,  within  three  months  from  and  after  the  time 
when  such  lumber  shall  have  been  taken  into  possession  by  the 
persons  so  appointed,  take  the  same  away,  it  shall  be  the  duty  of 
the  persons  so  appointed,  to  deliver  to  the  clerk  of  the  city  of 
Albany,  a  description  of  such  lumber,  in  the  manner  prescribed 
in  the  fourth  section  of  this  title;  and  in  case  no  owner  shall 
claim  the  same,  within  six  months  after  filing  such  note  in  writ- 
ing, it  shall  be  the  duty  of  the  common  council  of  said  city,  to 
direct  a  sale  to  be  made  thereof,  by  the  clerk  of  said  city,  who 
shall  give  notice  in  the  manner,  and  be  entitled  to  the  com- 
pensation above  provided. 

Proceeds  of  sale,  how  applied. —  §  18.  The  monies  arising 
from  the  sale,  shall  be  first  applied  to  the  payment  of  the  charges 
of  sale,  and  the  compensation  of  the  persons  by  whom  such 
lumber  shall  have  been  taken  into  possession;  and  the  residue 
shall  be  paid  to  the  chamberlain  of  said  city;  and  the  owner, 
or  his  representatives  or  assigns,  shall,  at  any  time  within  [701] 
twelve  months  thereafter,  be  entitled  to  demand  and  receive 
such  residuary  monies  from  the  chamberlain  of  said  city,  on 
producing  to  the  common  council  of  said  city,  satisfactory  proof 
of  ownership. 

Suit,  when  to  be  brought. —  §  19.  The  rejection  of  any  such 
claim  by  the  common  council,  shall  be  conclusive  against  the 
right  of  the  claimant,  unless  within  six  months  after  such  rejec- 
tion, he  shall  commence  his  action  for  such  residuary  monies, 
against  the  chamberlain  of  said  city. 

When  city  to  retain  proceeds.— §  20.  If  no  person  shall  claim 
such  monies  within  twelve  months  after  the  payment  thereof 
to  the  chamberlain,  or  if  such  claim  be  made  and  rejected,  and 
no  suit  be  brought  as  above  provided,  or  no  recovery  had  therein 
against  the  chamberlain,  such  monies  shall  remain  for  the  use 
of  the  city  of  Albany. 
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Drift-wood. — §  21.  Nothing  contained  in  this  title  shall  be 
construed  to  extend  to  that  kind  of  lumber  called  drift-wood. 
[R.  S.,  part  1,  ch.  20,  titles  16-18  (1  R.  S.,  701-709)  repealed.] 

[R.  S..  part  1,  eh.  20;  1  R.  S.,  709.] 
TITLE   XIX. 

Of  Brokerage,  Stock-Johhingy  and  Pawn-Brokers. 

Article  I.  Regulations  concerning  brokera 
[Arts.  2-3  repealed.] 

ARTICLE  FIRST. 

Kbgulatioms  Cokcbrkino  Brokers. 

Section  1.  Rate  of  brokage,  eta,  and  fee  for  making  bond,  etc,  prescribed. 

2.  Excess  over  rate,  may  be  recovered  back  within  one  year. 

3.  If  neglected  for  a  year,  oversc^ers  of  poor  may  recover  excess. 

4.  Persons  liable  to  be  sued,  may  be  compelled  to  discover,  etc. 
6.  Persons   discovering   and    returning   excess,    exonerated    from 

further  i)enalty. 

Brokers'  charges.—  §  1.  No  person  shall,  directly  or  indi- 
rectly, take  or  receive  more  than  fifty  cents  for  a  brokerage, 
soliciting,  driving  or  procuring  the  loan  or  forbearance  of  one 
hundred  dollars,  and  ip  that  proportion  for  a  greater  or  less 
sum,  except  loans  on  real  estate  security ;  nor  more  than  thirty- 
eight  cents  for  making  or  renewing  any  bond,  bill,  note  or 
other  security  given  for  such  loan  or  forbearance,  or  for  any 
counter  bond,  bill,  note  or  other  security  concerning  the  same. 
[Thus  am.  hy  L.  1895,  eh.  467,  taking  effeet  April  27,  1895.] 

Excess  may  be  recovered  back. —  §  2.  Every  person  who 
shall  pay,  deliver,  or  deposit  any  money,  property,  or  thing  in 
action,  over  and  above  the  rate  aforesaid,  and  his  personal 
representatives  may,  within  one  year  after  such  payment,  de- 
livery or  deposit,  sue  for  and  recover  the  same  of  the  person 
so  taking  or  receiving  such  money,  property,  or  thing  in  ac- 
tion, or  of  his  personal  representatives. 

When  overseers  of  poor  may  recover  excess.^§  3.  In  case 
such  suit  shall  not  be  brought  within  the  time  above  pre- 
scribed, in  good  faith,  or  in  case  it  shall  be  discontinued,  or 
wilfully  delayed,  then  the  overseers  of  the  poor  of  the  city 
or  town  where  the  offence  was  committed,  may,  within  one 
year  after  such  neglect,  discontinuance,  or  delay,  sue  for  and 
recover  the  money,  property,  or  thing  in  action,  so  received, 
delivered,  or  deposited,  from  the  person  receiving  the  same, 
or  his  persona]  representatives,  for  the  use  of  the  poor  of  the 
county. 
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Discovery,  etc.,  compelled. — §  4.  Every  person  who  shall 
be  liable  to  be  sued  by  vu*tue  of  the  foregoing  provisions,  shall 
be  obliged  and  compellable  to  answer  [710]  upon  oath,  any 
bill  that  shall  be  preferred  against  him  in  the  court  of  chan- 
cery, for  discovering  the  money,  property  or  thing  in  action 
so  illegally  received,  and  may  be  compelled  by  the  decree  of 
such  court  to  return  the  same. 

Discovery,  etc.,  to  exonerate  from  further  penalty.— §  5. 
Upon  the  discovery  of  the  money,  property,  or  other 
thing  so  illegally  received,  and  the  repayment  and  return 
thereof,  with  the  payment  of  the  costs  of  such  suit,  the  person 
making  such  discovery  and  return  shall  be  acquitted  and  dis- 
charged from  any  other  punishment,  forfeiture  or  penalty, 
which  he  may  have  incurred  by  reason  of  liaving  so  illegally 
received  such  money,  property,  or  other  thing  so  discova-ed 
and  returned. 

[The  remainder  of  this  title  and  all  of  titles  20  and  21,  being  the 
remainder  of  ch.  20  (1  R.  S.,  710-15),  repealed.] 


[Ill]  Part   II. 


▲N  AOT  oonceming  the  acquisition,  the  enjoyment  and  the  transmis- 
sion of  property,  real  and  personal ;  the  domestic  relations,  and  other 
matters  connected  with  private  rights. 

Whereas  it  is  expedient  that  the  several  statutes  of  this 
state,  relating  to  the  acquisition .  the  enjoyment  and  the  trans- 
mission of  property,  real  and  personal;  the  domestic  relations, 
and  certain  matters  connected  with  private  rights;  should  be 
consolidated  and  arranged  in  appropriate  chapters,  titles  and 
articles;  that  the  language  thereof  should  be  simplified;  and 
that  omissions  and  other  defects  should  be  supplied  and 
amended:  Therefore, 

The  People  of  the  Stcte  of  New  York^  represented  in  Senate 
and  Aasemhlyy  do  declare  and  enact  asfoUowa  :  — 

CHAPTER  L 
Of  Real  PBOPBRxr  AifD  of  thb  Natubb,  QuALrriBS  an©  Aubka- 

TioN  OF  Estates  Thbbbin. 
Title       I.  Of  the  tenure  of  real  property,  and  the  persons  capable  of 
holding  and  conveying  estates  therein, 
n.  Of  the  nature  and  qualities  of  estates  in  real  property,  and 
the  alienation  thereof. 
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Title    III.  Of  estates  in  dower. 

lY.  Of  estates  for  years,  and  at  will,  and  tbe  rights  and  duties  of 

landlcH-ds  and  tenants,  t 
V.  Miscellaneous  provisions  of  a  genial  nature. 

[718]  TITLE  I.  I 

Of  the  Tenure  of  Real  Property,  and  the  Persons  capable  of 
holding  and  conveying  Estates  therein* 

Article  1.  Of  the  tenure  of  real  property. 

2.  Of  the  persons  capable  of  holding  and  conveying  lands. 

ARTICLE  FIRST. 
Of  thb  Tbkues  of  Real  Faopebtt. 

Section  1.  People  of  this  state  deemed  original  owners  of  landa  thereisk 

2.  [Repealed.) 

3.  Lands  declared  allodial;  feudal  taiures  abolished. 

4.  Abolition  of  tenures  not  to  affect  certain  rights,  or  powers  of 

courts. 

5.  Guardianship  of  infants  owning  lands,  to  whom  it  belonga 

6.  Provisions  respecting  guardians  in  soccage,  to  apply  to  them. 

7.  Superseded  by  appointment  of  testamentary  or  other  guardian. 

The  people,  original  owners  of  lands  in  this  state. —  Section  1. 
The  people  of  this  state,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  state;  and  all  lands,  the 
title  to  which  shall  fail  from  a  defect  of  heirs,  shall  reyert  or 
escheat  to  the  people. 

[This  section  is  aa  exact  repetition  of  Ck>n0t,  art  1,  §  10,  ante,  p.  35. 

Attorney-General  to  bring  ejectment  for  escheated  lands,  Civ.  Code, 
§§  1077-81.  Release  of  escheated  lands,  Pub.  Lands.  L.,  §§  60-9,  ante,  pp. 
404-7.  Board  of  claims  has  jurisdiction  over  claims  for  release  of  interest 
of  state  in  proceeds  of  escheated  lands,  L.  1896,  ch.  948.] 

[§  2  repealed  and  re-enacted  in  Pub.  Lands  L.,  fi  68,  ante,  p.  407.] 

All  lands  allodial  Feudal  tenures  abolished. —  §  3.  All 
lands  within  this  state  are  declared  to  be  allodial,  bo  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of 
their  respective  estates;  and  all  feudal  tenures,  of  every  des- 
cription, with  all  their  incidents,  are  abolished. 

Certain  rights,  etc.,  not  to  be  affected.—  §  4.  The  abolition 
of  tenures  shall  not  take  away  or  discharge,  any  rents  or  ser- 
vices certain,  which  at  any  time  heretofore,  have  been,  or  here- 
after may  be,  created  or  reserved;  nor  shall  it  be  constrned  to 
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affect  or  change  the  powers  or  jurisdiction  of  any  court  of  jus- 
tice in  this  state. 

[(§  3-4  are  substantially  to  the  same  effect  as  Ck>n6t,  art  1,  §{  11-12. 

ante,  p.  35.] 

Who  to  be  guardians  of  infants  owning  lands.— §  6.  Where  an 
estate  in  lands  shall  become  vested  in  an  infant,  the  guardian^ 
ship  of  such  infant,  with  the  rights,  powers  and  duties  of  a 
guardian  in  soccage,  shall  belong, 

1.  To  the  father  of  the  infant: 

2.  If  there  be  no  father,  to  the  mother: 

3.  If  there  be  no  father  or  mother,  to  the  nearest  and  eldest 
relative  of  full  age,  not  being  under  any  legal  incapacity;  and 
as  between  relatives  of  the  same  degree  of  consanguinity,  males 
shall  be  preferred.    [719]  • 

Subject  to  certain  laws. —  §  6.  To  every  such  guardian,  all 
statutory  provisions  that  are  or  shall  be  in  force,  relative  to 
guardians  in  soccage,  shall  be  deemed  to  apply. 

Whensuperseded.-§  7.  The  rights  and  authority  of  every  such 
guardian  shall  be  superseded,  in  all  cases  where  a  testamentary 
or  other  guardian  shall  have  been  appointed  under  the  provisions 
of  the  third  title  of  the  eighth  chapter  of  this  act. 

[Common  law  socage  tenure  was  swept  away  by  the  Revised  Statutes; 
guardian  m  socage  has  no  jurisdiction  over  personal  proper^,  except 
such  as  connected  with  realty,  Foley  v.  Mut.  Life  Ins.  Co.,  138  N.  Y.  333. 
Appointment  of  testamentary  guardian,  and  duties  of  guardian  in  socage, 
R.  S.,  part  2,  ch.  8,  t  3,  §§  1,  20,  Civ.  Code,  §  2851.  Appointment  of  geoh 
eral  guardian.  Civ.  Code,  §§  2821.  ff.] 

ARTICLE  SECOND. 
Of  the  Pbbsonb  Capable  of  HoLDma  and  Cokveying  Laiids. 
Section    8.  Citizens  of  IT.  States  capable  of  holding,  etc.,  lands  In  this 
state. 
9.  Titles  of  possessors  at  certain  time,  of  lands  not  to  be  affected 
by  alienism,  etc. 

10.  Who  capable  of  aliening  lands. 

11.  Purchases  from  Indians  since  certain  time,  void,  etc. 

12.  Indians  can  not  dispose  of  or  contract  for,  etc,  land,  except, 

etc. 

13.  Heirs   of  certain   Indian   patentees,   may  convey  in   certain 

manner. 

14.  Occupants  of  lands  so  conveyed  to  be  paid  for  improvements. 

15.  Resident  aliens  may  make  certain  deposition. 

16.  Right  thereafter  to  hold  lands  and  make  certain  dispositions 

of  them. 

17.  Not  to  hold  lands  aoquired  previous  to  making  such  depo- 

sition. 
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Section  18.  If  aliea  die  within  six  years,  his  heirs  may  inherit  lands. 

19.  Aliens  may  take  mortgages  on  sales  of  certain  lands,  etc 

20.  Liabilities  and  incapacities  of  aliens  holding  lands. 

Who  capable  to  hold  lands.— §  8.  Every  citizen  of  the  United 
States  is  capable  of  holding  lands  within  this  state,  and  of  taking 
the  same  by  descent,  devise  or  purchase. 

Certain  titles  not  to  be  affected  by  alienism.— §  9.  No  title  or 
claim  of  any  citizen  of  this  state,  who  was  in  the  actual  posses* 
sion  of  lands  on  the  twenty-first  day  of  April,  one  thousand  eight 
hundred  and  twenty-five,  or  at  any  time  before,  shall  be  defeated 
or  prejudiced  on  account  of  the  alienism  of  any  person  through 
or  from  whom  his  title  or  claim  to  such  lands  may  have  been 
derived. 

[Similar  confirmatory  acts  as  to  citizens  of  this  state,  in  the  actual 
poesesslon  of  lands,  at  the  times  of  the  passage  of  such  acts,  respectively, 
are,  L.  1802,  ch.  49,  §  3;  L.  1807,  ch.  123,  fi  2;  L.  1868,  ch.  513.  The  similar 
confirmatory  act,  L.  1872,  ch.  141,  omitted  the  clause  &l  previous  acts 
"now  In  the  actual  possession  or  such  citizen  or  citizens,"  but  applied 
only  to  lands  theretofore  acquired.  L.  1843,  ch.  87,  §§  1-3,  and  L.  1872.  ch. 
358,  apply  only  to  lands  theretofore  acquired,  with  additional  provisions 
as  to  devises  theretofore  made.  L.  1875,  ch.  336  foUows  the  language  of 
L.  1872,  ch.  141. » 

L.  1877,  ch.  Ill,  is  the  last  of  this  series  of  acts,  being*  the  first  to  apply 
to  lands  thereafter  acquired,  and  reads  as  follows: 

"  Section  1.  The  right,  title  or  interest  of  any  citizen  or  citizens  of  this 
state  in  or  to  any  lands  within  this  state  now  held  or  hereafter  acquired 
shall  not  be  questioned  or  impeached  by  the  reason  of  the  alienage  of 
any  person  or  persons  from  or  through  whom  such  title  may  have  been 
derived;  provided,  however,  that  nothing  in  this  act  shall  affect  the  rights 
of  the  state  in  any  case  in  which  proceedings  tor  escheat  have  been 
Instituted. 

Rights  of  certain  persons  not  affected.—  !  2.  Nothing  in  this  act  shall 
affect  or  impair  the  right  of  any  heir,  devisee,  mortgagee  or  credltcMr  by 
judgment  or  otherwise.** 

Tho  other  acts  as  to  rights  of  aliens  to  hold  land  are,  L.  1798,  ch.  72; 
L.  1802,  ch.  49;  L.  1872,  ch.  120;  L.  1893,  ch.  207;  §§  15-20  of  this  tiUe,  and 
the  acts  specified  in  the  notes  to  the  acts  referred  to.] 

Who  capable  of  aliening  lands. — §  10.  Every  person  cap- 
able of  holding  lands,  (except  idiots,  persons  of  unsound  mind, 
and  infants,)  seised  of,  or  entitled  to,  any  estate  or  interest 
in  lands,  may  alien  such  estate  or  interest  at  his  pleasure, 
with  the  effect,  and  subject  to  the  restrictions  and  regulations 
provided  by  law. 

Certain  purchases  from  Indians  void. —  §  11.  No  purchase 
or  contract  for  the  sale  of  lands  in  this  state,  made  since  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and 
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Beventy-five,  or  which  may  hereafter  be  made,  with  the  Indians 
In  this  state,  is  valid,  unless  made  under  the  authority  and 
with  the  consent  of  the  legislature  of  this  state. 
[To  the  same  effect,  Const,  art  1,  fi  15,  ante,  p.  36.] 

Sales,  etc.,  by  Indians,  prohibited. —  §  12.  No  Indian  re- 
siding within  this  state,  can  make  any  contract  for  or  con- 
cerning the  sale  of  any  lands  within  this  state,  or  in  any 
manner  give,,  sell,  devise  or  otherwise  dispose  of  any  such 
lands,  or  any  interest  therein,  without  the  authority  and  con- 
sent of  the  legislature  of  this  state,  except  as  herein  after 
provided.     [720] 

[Indians  may  take,  hold  and  convey  real  property  the  s&me  as  a  citizen, 
Ind.  L.,  §  2,  and  note  thereto  as  to  Indian  lands  and  contracts,  generally, 
ante,  pp.  202-3.] 

Heirs  of  certain  Indians  may  convey,  etc. —  §  13.  The 
heirs  of  every  Indian  to  whom  land  has  been  granted  for 
military  services  rendered  during  the  war  of  the  revolution, 
shall  be  and  are  capable  of  taking  and  holding  any  such  lands 
by  descent,  in  the  same  manner  as  if  such  heirs  were  citizens 
of  this  state,  at  the  death  of  their  ancestors;  and  every  con- 
veyance executed  by  such  patentee,  or  his  heirs,  after  the 
seventh  day  of  March,  one  thousand  eight  hundred  and  nine, 
to  any  citizen  of  this  state,  for  any  such  land,  shall  bef  valid, 
if  executed  with  the  approbation  of  the  surveyor-general  of 
this  state,  to  be  expressed  by  an  endorsement  made  on  such 
conveyance  and  signed  by  him. 

Improvements  to  be  paid  for. —  §  14.  If  any  land  so  con- 
veyed shall  have  been  occupied  or  improved,  at  the  time  of 
such  conveyance,  the  occupant,  his  heirs,  or  assigns,  shall  be 
entitled  to  be  paid  for  the  improvements  made  by  them,  or 
either  of  them,  in  the  manner  provided  in  the  second  section 
of  the  act,  entitled  "An  act  concerning  lands  in  the  military 
tract,"  passed  April  8,  1813. 

Resident  aliens  may  make  deposition,  etc.,  to  be  filed,  etc., 
by  secretary  of  state.  —  §  15.  Any  alien  who  has  come, 
or  may  hereafter  come  into  the  United  States,  may  make  a 
deposition  or  affirmation  in  writing  before  any  officer  author- 
ized to  take  the  proof  of  deeds  to  be  recorded,  that  he  is  a 
resident  of,  and  intends  always  to  reside  in  the  United  States, 
and  to  become  a  citizen  thereof,  as  soon  as  he  can  be  natural- 
ized, and  that  he  has  taken  such  incipient  n.<iasures  as  the 
laws  of  the  United  States  require  to  enable  him  to  obtain 
naturalization,  which  shall  be  certified  by  such  officer,  and  be 
224 
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filed  and  recorded  by  the  secretary  of  state  in  a  book  to  be 
kept  by  him  for  that  purpose;  and  such  certificate,  or  a  certified 
copy  thereof,  shall  be  evidence  of  the  facts  therein  contained. 
[Thus  am.  hy  L.  1»34,  cli.  272.] 

[See  note  to  §  20,  post] 

Entitled  thereafter  to  hold  lands ;  may  dispose  of  them,  but 
not  to  lease.-§  16.  Any  alien  who  shall  make  and  file  such  deposi- 
tion, shall  thereupon  be  authorised  and  enabled  to  take  and  hold 
lands  and  real  estate,  of  any  kind  whatsoever,  to  him,  his  heirs 
and  assigns  forever,  and  may,  during  six  years  thereafter, 
sell,  assign,  mortgage,  devise  and  dispose  of  the  same,  in  any 
manner,  as  he  might  or  could  do  if  he  were  a  native  citizen  of 
this  state,  or  of  the  United  States,  except  that  no  such  alien 
shall  have  power  to  lease  or  demise  any  real  estate,  which  he 
may  take  or  hold  by  virtue  of  this  provision,  until  he  becomes 
naturalized. 

Not  to  hold  land  previously  acquired. —  §  17.  Such  alien  shall 
not  be  capable  of  taking  or  holding  any  lands  or  real  estate, 
which  may  have  descended,  or  been  devised  or  conveyed  to  him 
previously  to  his  having  become  such  resident,  and  made  such 
deposition  or  affirmation  as  aforesaid. 

Heirs  to  inherit  in  certain  cases. —  §  18.  When  such  alien  shall 
die  within  six  years  after  making  and  filing  such  deposition, 
intestate,  leaving  heirs  inhabitants  of  the  United  States,  such 
heirs  shall  take  by  descent,  and  hold  any  real  [721]  estate  of 
which  such  alien  died  seised,  in  the  same  manner  as  they  would 
have  inherited  if  such  alien  had  been,  at  the  time  of  his  death, 
a  citizen  of  this  state. 

On  sale  of  certain  lands,  aliens  may  take  mortgages  and  may 
repurchase  lands  sold  in  certain  cases. —  §  19.  If  any  alien 
shall  sell  and  dispose  of  any  real  estate,  which  he  is  entitled 
by  law  to  hold  and  dispose  of,  he,  his  heirs  and  assigns,  may 
take  mortgages  in  his  or  their  own  name,  as  a  collateral  secu- 
rity for  the  purchase  money  due  thereon,  or  any  part  thereof; 
and  such  mortgagee,  his  heirs,  assigns  or  legal  representatives, 
or  any  of  them,  may  repurchase  any  of  the  said  premises,  on 
any  sale  thereof  made  by  virtue  of  any  power  contained  in  such 
mortgage,  or  by  virtue  of  any  judgment  or  decree  of  any  court 
of  law  or  equity,  rendered  in  order  to  enforce  the  payment  of 
any  part  of  such  money,  and  may  hold  the  same  premises,  in 
the  like  manner,  and  with  the  same  authority,  as  the  same  were 
originally  held  by  such  mortgagor. 

Liabilities  and  incapacities  of  certain  aliens. —  §  20.  Every 
alien  who  shall  hold  any  real  estate  by  virtue  of  any  of  the  fore- 
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going  provisions,  shall  be  subject  to  duties,  assessments,  taxes 
and  burthens,  as  if  he  were  a  citizen  of  this  state;  but  shall  be 
incapable  of  voting  at  any  election,  or  of  being  elected  or 
appointed  to  any  office,  or  of  serving  on  any  jury. 

[L.  1830.  ch.  171,  ''An  act  to  enable  resident  aliens  to  hold  and  convey 

real  estate. 

'*  Section  1.  Any  resident  alien  who  has  purchased  and  taken  a  con- 
veyance for  any  lands  or  real  estate  within  this  state,  before  malting  and 
filing  the  deposition  or  affirmation  in  writing,  required  by  the  provisions 
of  title  one  of  chapter  one  of  the  second  part  of  the  Revised  Statutes  of 
this  state,  may  continue  to  hold  such  lands  and  real  estate,  in  the  same 
manner,  and  with  the  like  effect  as  he  would  have  done  if  such  purchase 
had  been  made,  and  conveyance  taken  after  the  making  and  filing  of  the 
deposition  or  aiflrmation  in  the  said  title  and  chapter  specified:  But  to 
entitle  any  such  alien  to  the  benefits  of  the  provisions  of  this  section, 
such  alien,  at  the  expiration  of  one  year  from  the  passing  of  this  act, 
ahaU  have  made  and  filed  such  deposition  or  affirmation  as  is  required 
by  the  provisions  of  the  aforesaid  title;  otherwise  this  section  shall  be 
of  no  force  or  effect  whatever,  as  it  regards  such  alien. 

"  §  2.  Every  grant,  contract  or  mortgage,  heretofore  made  and  executed 
by  any  such  alien,  to  and  with  any  citizen  of  the  United  States,  shaU 
bo  deemed  and  considered  as  valid  and  effectual,  as  if  such  grant,  con- 
tract or  mortgage,  had  been  made  by  a  citizen  of  this  state." 

L.  1845,  ch.  115,  extends  the  rights  of  aliens  to  hold  lands  on  filing  such 
deposition.  As  to  rights  genially,  of  aliens  to  hold  lands  in  this  state,  see 
note  to  R.  S.,  part  2,  ch.  1,  t  1,  §  9.] 

[R.  S.,  part  2,  ch.  1;  1  R.  S.,  721.1 
TITLE   n. 

Of  the  Nature  and  Qualities  of  Estates  in  Real  Propertyy  and 
.  the  Alienation  thereof- 

Article        I.  Of  the  creaticm  and  division  of  estates. 
II.  Of  uses  and  trusts, 
m.  Of  powers. 
IV.  Of  alienation  by  deed. 

ARTICLE   FIRST. 

Of  thx  Cbbatioit  and  Diyision  of  Estates. 

Section    1.  Enumeration  of  estates  in  land. 

2.  Estates   of   inheritance,    a   fee  simple,    when   a  fee  simple 

absolute. 
3&4.  Estates!  tail  abolished  and  to  be  fees  simple;  remainders 

thereon,  when  valid. 
5.  What   to  be  estates  of  freehold,   chattels   real  and  chattel 

interests. 
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Section    6.  Estates  for  life  of  third  person,  when  freehold,  when  chatty 

7.  Division  of  estates   into  those  in  possession  and  those  in 

expectancy. 

8.  Definition  of  those  estates  respectively. 
'   9.  Ehiumeration  of  estates  in  expectancy. 

10.  Definition  of  a  future  estate. 

11.  When  a  future  estate  is  a  remainder. 

12.  Definition  of  a  reversion. 

13.  When  future  estates  are  vested,  when  contingent 

14.  Certain  future  estates  void:  when  power  of  alienation  deemed 

suspended. 
16.  How  loag  power  of  alienation  may  be  suspended. 

16.  In  certain  case  a  contingent  remainder  in  fee  may  be  created. 

17.  Limitation  of  successive  estates  for  life. 

18.  Remainders  upon  estates  for  life  of  third  person. 

19.  When  remainder  to  take  effect,  if  estate  be  for  life  of  more 

than  two  persons. 

20.  Contingent  remainder  on  a  term  for  years. 

21.  Estates  for  life,  as  remainders,  on  a  term  for  years.    [722.] 

22.  Meaning  of  "heirs"    and  "issue"  in  certain  remainders. 

23.  Limitations  herein  prescribed,  to  apply  to  chattel  interests  in 

lands. 

24.  Remainders,  future  and  contingent  estates,  how  created. 

25.  Two  or  more  future  estates,  in  the  alternative,  may  be  created. 

26.  Future  estates  not  to  be  void  on  ground  of  improbability,  etc 

27.  Remainder  upon  a  contingency;  Its  effect. 

28.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchasera 

29.  Construction  of  certain  remainders. 

30&31.  In  what  cases  posthumous  children  to  take,  or  defeat 

future  estates. 
32.  Expectant  estates  not  to  be  defeated  hv  owners  of  precedent 

estate,  etc. 
83.  But  such  estates  may  be  defeated  by  means  provided  by  the 

grantor. 

34.  Remainder  not  to  be  defeated  by  termination  of  precedent 

escaXie. 

35.  Expectant  estates  descendible,  devisable  and  alienable. 

36.  Limita:tions  on  the  disposition  of  future  profits  of  lands. 

37.  Accumulations  of  profits  of  land,  how  and  for  whom  may  be 

directed. 

38.  Other  directions  for  accumulation,  when  void  in  part,  when 

wholly  void. 

39.  When    profits,    etc.,    may   be   applied   to   education,    etc.,  of 

infants. 

40.  To  whom  rents  and  profits  of  lands,  in  certain  cases  to  belong. 

41.  What  deemed  the  time  of  creation  of  expectant  estates. 

42.  Expectant  estates  not  herein  enumerated,  abolished. 
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Section  43.  Nature,  etc*,  of  estates  in  severalty,  joint  tenancy  and  in 
common. 
44.  What  to  be  deemed  estates  in  common,  what  in  joint  tenancy. 

Enumeration  of  estates  in  land. — §  1.  Estates  in  lands  are 
divided  into  estates  of  inheritance,  estates  for  life,  estates  for 
years,  and  estates  at  will  and  by  sufferance. 

What  estate  a  fee  simple. — §  2.  Every  estate  of  inheritance, 
notwithstanding  the  abolition  of  tenures,  shall  continue  to  be 
termed  a  fee  simple,  or  fee;  and  every  such  estate,  when  not 
defeasible  or  conditional,  shall  be  termed  a  fee  simple  absolute, 
or  an  absolute  fee. 

Estates  tail  abolished.  Their  nature  declared. — §  ?.  AH 
estates  tail  are  abolished;  and  every  estate  which  would  be 
adjudged  a  fee  tail,  according  to  the  law  of  this  state,  as  it 
existed  previous  to  the  twelfth  day  of  July,  one  thousand  seven 
hundred  and  eighty-two,  shall  hereafter  be  adjudged  a  fee  simple; 
and  if  no  valid  remainder  be  limited  thereon,  shall  be  a  fee 
simple  absolute. 

Certain  remainders  valid.— §  4  Whi^re  a  remainder  in  fee 
shall  be  limited  upon  any  estate,  which  would  be  adjudged  a 
fee  tail,  according  to  the  law  of  this  state,  as  it  existed  previous 
to  the  time  mentioned  in  the  last  section,  such  remainder  shall 
be  valid  as  a  contingent  limitation  upon  a  fee,  and  shall  vest  in 
possession,  on  the  death  of  the  first  taker,  without  issue  living 
at  the  time  of  such  death. 

Freeholds ;  chattels  real ;  chattel  interests. — §  5.  Estates  of 
inheritance  and  for  life,  shall  continue  to  be  denominated  estates 
of  freehold;  estates  for  years,  shall  be  chattels  real;  and  estates 
at  will  or  by  sufferance  shall  be  chattel  interests,  but  shall  not 
be  liable  as  such  to  sale  on  executions. 

Estate  for  life  of  third  person  when  freehold,  &c.— §  6.  An 
estate  during  the  life  of  a  third  person,  whether  limited  to  heirs 
or  otherwise,  shall  be  deemed  a  freehold  only  during  the  life  of 
the  grantee  or  devisee,  but  after  his  death  it  shall  be  deemed  a 
chattel  real. 

In  possession  or  expectancy. — §  7.  Est  .tes,  as  respects  the 
time  of  their  enjoyment,  are  divided  into  estates  in  possession, 
and  estates  in  expectancy.    [723] 

Definition  of  those  estates. — §  8.  An  estate  in  possession,  is 
where  the  owner  has  an  immediate  right  to  the  possession  of  the 
land.  An  estate  in  expectancy,  is  where  the  right  to  the  posses- 
sion is  postponed  to  a  future  period. 

Enumeration  of  estates  in  expectancy.— §  9.  Estates  in  ex- 
pectancy, are  divided  into. 
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1.  Estates  commencing  at  a  future  day,  denominated  future  ee- 
tatee:  and, 

2.  Reversions. 

Future  estates.-- §  10.  A  future  estate,  is  an  estate  limited  to 
commence  in  possession  at  a  future  day,  either  witliout  the 
intervention  of  a  precedent  estate,  or  on  the  determination,  bj 
lapse  of  time  or  otherwise,  of  a  precedent  estate,  created  at  the 
same  time. 

When  they  are  remainders.— §  11.  Where  a  future  estate  is 
dependent  on  a  precedent  estate,  it  may  be  termed  a  remainder, 
and  may  be  created  and  transferred  by  that  name. 

Reversions.-?  12.  A  reversion  is  the  residue  of  an  estate  left 
in  the  grantor  or  his  heirs,  or  in  the  heirs  of  a  testator,  com- 
mencing in  possession  on  the  determination  of  a  particular  estate 
granted  or  devised. 

Vested  and  contingent  future  estates.— §  13.  Future  estates 
are  either  vested  or  contingent  They  are  vested,  when  there 
is  a  person  in  being,  who  would  have  an  immediate  right  to  the 
possession  of  the  lands,  upon  the  ceasing  of  the  intermediate 
or  precedent  estate.  They  are  contingent,  whilst  the  person 
to  whom,  or  the  event  upon  which  they  are  limited  to  take  effect, 
remains  uncertain. 

Suspending  power  of  alienation.-  §  14.  Every  future  estate 
shall  be  void  in  its  creation,  which  shall  suspend  the  absolute 
power  of  alienation  for  a  longer  period  than  is  prescribed  in  this 
article.  Such  power  of  alienation  is  suspended,  when  there  are 
no  persons  in  being,  by  whom  an  absolute  fee  in  possession  can 
be  conveyed. 

How  long  it  maybe  suspended. — §  15.  The  absolute  power  of 
alienation,  shall  not  be  suspended  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  continuance  of 
not  more  than  two  lives  in  being  at  the  creation  of  the  estate, 
except  in  the  single  case  mentioned  in  the  next  section. 

Contingent  remainder  in  fee.—  §  16.  A  contingent  remainder 
in  fee,  may  be  created  on  a  prior  remainder  in  fee,  to  take  effect 
in  the  event  that  the  persons  to  whom  the  first  remainder  is 
lin.ited,  shall  die  under  the  age  of  twenty-one  years,  or  upon 
any  other  contingency,  by  which  the  estate  of  such  persons  may 
be  determined  before  they  attain  their  full  age. 

Limitation  of  successive  estates  for  life.— §  17.  Successive  es- 
tates for  life  shall  not  be  limited,  unless  to  persons  in  being  at 
the  creation  thereof;  and  where  a  remainder  shall  be  limited 
on  more  than  two  successive  estates  for  life,  all  the  life  estates 
subsequent  to  those  of  the  two  persons  first  entitled  thereto, 
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shall  be  void,  and  upon  the  death  of  those  persons,  the  remainder 
shall  [724]  take  effect,  in  the  same  manner  as  if  no  other  life 
estates  had  been  created. 

Remainder  upon  certain  estates  for  life. —  §  18.  No  re- 
mainder shall  be  created  upon  an  estate  for  the  life  of  any 
other  person  or  persons  than  the  grantee  or  devisee  of  such 
estate,  unless  such  remainder  be  in  fee;  nor  shall  a  remainder 
be  created  upon  such  an  estate  in  a  term  for  years,  unless  it 
be  for  the  whole  residue  of  such  term. 

When  remainder  to  take  effect  in  certain  cases. —  §19. 
When  a  remainder  shall  be  created  upon  any  such  life  estate, 
and  more  than  two  persons  shall  be  named,  aa  the  persons 
during  whose  lives  the  life  estate  shall  continue,  the  remainder 
shall  take  effect  upon  the  death  of  the  two  persons  first  named, 
in  the  same  manner  as  if  no  other  lives  had  been  introduced. 

Contingent  remainder  on  a  term  for  years. —  §  20.  A  con- 
tingent remainder  shall  not  be  created  on  a  term  of  years, 
unless  the  nature  of  the  contingency  on  which  it  is  limited, 
be  such  that  the  remainder  must  vest  in  interest,  during  the 
continuance  of  not  more  than  two  lives  in  being  at  the  crea- 
tion of  such  remainder,  or  upon  the  termination  thereof. 

Remainder  of  estate  for  life. —  §  21.  No  estate  for  life, 
shall  be  limited  as  a  remainder  on  a  term  of  years,  except  to 
a  person  in  being,  at  the  creation  of  such  estate. 

Meaning  of  '^heirs'*  and  ''issue"  in  certain  remainders. 
— §  22.  Where  a  remainder  shall  be  limited  to  take  effect  on 
the  death  of  any  person  without  heirs,  or  heirs  of  his  body,  or 
without  issue,  the  words  "heirs"  or  "issue,''  shall  be  con- 
strued to  mean  heirs  or  issue,  living  at  the  death  of  the  person 
named  as  ancestor. 

Limitations  on  chattels  real. — §  23.  All  the  provisions  con- 
tained in  this  article,  relative  to  future  estates,  shall  be  con- 
strued to  apply  to  limitations  of  chattels  real,  as  well  as  of 
freehold  estates,  so  that  the  absolute  ownership  of  a  term  of 
years,  shall  not  be  suspended  for  a  longer  period  than  the 
absolute  power  of  alienation  can  be  suspended,  in  respect  to 
a  fee. 

Remainders,  future  and  contingent  estates,  how  created. 
—  §  24.  Subject  to  the  ru'es  established  in  the  preceding 
sections  of  this  article,  a  freehold  estate  as  well  as  a  chattel 
real,  may  be  created,  to  commence  at  a  future  day;  an  estate 
for  life  may  be  created,  in  a  term  of  years,  and  a  remainder 
limited  thereon;  a  remainder  of  a  freehold  or  chattel  real, 
either  contingent  or  vested,  may  be  created  expectant  on  the 
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determination  of  a  term  of  years;  and  a  fee  may  be  limited 
on  a  fee,  upon  a  contingency,  which,  if  it  should  occur,  must 
happen  within  the  period  prescribed  in  this  article. 

Two  or  more  future  estates.— §  25.  Two  or  more  future 
estates,  may  also  be  created,  to  take  effect  in  the  alternative, 
so  that  if  the  first  in  order  shall  fail  to  vest,  the  next  in  suc- 
cession shall  be  substituted  for  it,  and  take  effect  accordingly. 

Certain  future  estates  not  to  be  void. —  §  26.  No  future 
estate,  otherwise  valid,  shall  be  void  on  the  ground  of  the 
probability  or  improbability  of  the  contingency  on  which  it 
is  limited  to  take  effect     [725] 

Remainder  upon  a  contingency.— §  27.  A  remainder  may 
be  limited  on  a  contingency,  which,  in  case  it  should  happen, 
will  operate  to  abridge  or  determine  the  precedent  estate;  and 
every  such  remainder  shall  be  construed  a  conditional  limita- 
tion, and  shall  have  the  same  effect  as  such  a  limitation  would 
have  by  law. 

Heirs  of  a  tenant  for  life,  When  to  take  as  purchasers. 
—  §  28.  Where  a  remainder  shall  be  limited  to  the  heirs, 
or  heirs  of  the  body  of  a  person  to  whom  a  life  estate,  in  the 
same  premises,  shall  be  given,  the  persons  who,  on  the  ter- 
mination of  the  life  estate,  shall  be  the  heirs,  or  heirs  of  the 
body  of  such  tenant  for  life,  shall  be  entitled  to  take  as  pur- 
chasers, by  virtue  of  the  remainder  so  limited  to  them. 

Construction  of  certain  remainders. —  §  29.  When  a  remain- 
der on  an  estate  for  life,  or  for  years,  shall  not  be  limited  on 
a  contingency  defeating  or  avoiding  such  precedent  estate,  it 
shall  be  construed  as  intended  to  take  effect,  only  on  the  death 
of  the  first  taker,  or  the  expiration,  by  lapse  of  time,  of  such 
term  of  years. 

Posthumous  children. — §  30.  Where  a  future  estate  shall 
be  limited  to  heirs  or  issue,  or  children,  posthumous  children 
shall  be  entitled  to  take,  in  the  same  manner  as  if  living  at 
the  death  of  their  parent. 

lb. — §  31.  A  future  estate  depending  on  the  contingency  of 
the  death  of  any  person  without  heirs  or  issue,  or  children, 
shall  be  defeated  by  the  birth  of  a  posthumous  child  of  such 
person,  capable  of  taking  by  descent. 

Expectant  estates  not  to  be  defeated,  etc. — §  32.  No  ex- 
pectant estate  can  be  defeated  or  barred  by  any  alienation, 
or  other  act  of  the  owner  of  the  intermediate  or  precedent 
estate,  nor  by  any  destruction  of  such  precedent  estate  by  dis- 
seisin, forfeiture,   surrender,  merger  or  otherwise. 

[Remainderman  may  pay  Interest  on  incumbrances,  which  life  tenant 
ought  to  pay,  and  recover  same  of  life  tenant,  L.  1894,  ch.  315.    Repairs 
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when  chargeable  to  life  tenant,  and  when  to  remainderman,  Matter  of 
Deckelmann,  84  Hun,  476.} 

When  to  be  defeated— §  33.  The  last  preceding  section 
shall  not  be  construed  to  prevent  an  expectant  estate  from 
being  defeated  in  any  manner,  or  by  any  act  or  means,  which 
the  party  creating  such  estate  shall,  in  the  creation  thereof, 
have  provided  for  or  authorized;  nor  shall  an  expectant  estate 
thus  liable  to  be  defeated,  be  on  that  ground  adjudged  void 
in  its  creation. 

Remainders  not  to  be  defeated  in  certain  cases.  —  §  34. 
No  remainder,  valid  in  its  creation,  shall  be  defeated  by  the 
determination  of  the  precedent  estate,  before  the  happening 
of  the  contingency  on  which  the  remainder  is  limited  to  take 
effect;  but  should  such  contingency  afterwards  happen,  the 
remainder  shall  take  effect,  in  the  same  manner  and  to  the 
same  extent,  as  if  the  precedent  estate  had  continued  to  the 
same  period. 

Qualities  of  expectant  estates. —  §  35.  Expectant  estates 
are  descendible,  devisable  and  alienable,  in  the  same  manner 
as  estates  in  possession. 

Future  profits  of  lands.—  §  36.  Dispositions  of  the  rents 
and  profits  of  lands,  to  accrue  and  be  received  at  any  time 
subsequent  to  the  execution  of  the  instrument  [726]  creating 
such  disposition,  shall  be  governed  by  the  rules  established  in 
this  article^  in  relation  to  future  estates  in  lands. 

Accumulation  of  profits  of  lands. — §  37.  An  accumulation  of 
rents  and  profits  of  real  estate,  for  the  benefit  of  one  or  more 
persons,  may  be  directed  by  any  will  or  deed,  sufficient  to  pass 
real  estate,  as  follows: 

1.  If  such  accumulation  be  directed  to  commence  on  the  crea- 
tion of  the  estate,  out  of  which  the  rents  and  profits  are  to 
arise,  it  must  be  made  for  the  benefit  of  one  or  more  minors  then 
in  being,  and  terminate  at  the  expiration  of  their  minority: 

2,  If  such  accumulation  be  directed  to  commence  at  any  time 
subsequent  to  the  creation  of  the  estate  out  of  which  the  rents 
and  profits  are  to  arise,  it  shall  commence  within  the  time  in 
this  article  permitted  for  the  vesting  of  future  estates  and  during 
the  minority  of  the  persons  for  whose  benefit  it  is  directed,  and 
shall  terminate  at  the  expiration  of  such  minority. 

Other  directions,  when  void  in  part ;  when  wholly  void. — 
§  38.  If,  In  either  of  the  cases  mentioned  in  the  last  section, 
the  direction  for  such  accumulation  shall  be  for  a  longer  term 
than  during  the  minority  of  the  persons  intended  to  be  benefited 
thereby,  it  shall  be  void  as  respects  the  time  beyond  such 
225 
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minority.  And  all  directions  for  the  accumulation  of  the  rents 
and  profits  of  real  estate,  except  such  as  are  herein  allowed, 
shall  be  void. 

Applications  of  rents,  etc.,  to  support,  etc.,  of  infants. —  §  89. 
Where  such  rents  and  profits  are  directed  to  be  accumulated 
for  the  benefit  of  infants  entitled  to  the  expectant  estate,  and 
sv.ch  infants  shall  be  destitute  of  other  sufficient  means  of  sup- 
port and  education,  the  supreme  court  at  special  term,  and, 
where  such  accumulation  has  been  directed  by  a  last  will  and 
testament,  the  surrogate's  court  of  any  county  in  which  such 
last  will  and  testament  has  been  admitted  to  probate,  upon  the 
application  of  their  guardian,  may  direct  a  suitable  sum  out  of 
such  rents  and  profits  to  be  applied  to  their  maintenance  and 
education.    [Thtis  am.  by  L.  1891,  ch.  172.] 

In  certain  cases,  who  entitled  to  profits  of  land.  —  §  40. 
\Mien  in  consequence  of  a  valid  limitation  of  an  exi)ectant 
estate,  there  shall  be  a  suspense  of  the  power  of  alienation  or 
of  the  ownership,  during  the  continuance  of  which,  the  rents 
and  profits  shall  be  undisposed  of,  and  no  valid  direction  for 
their  accumulation  is  given,  such  rents  and  profits  shall  belong 
to  the  persons  presumptively  entitled  to  the  next  eventual 
estate. 

Expectant  estates,  when  deemed  created.-  §  41.  The  deliverj 
of  the  grant,  where  an  expectant  estate  is  created  by  grant; 
and  where  it  is  created  by  devise,  the  death  of  the  testator,  shall 
be  deemed  the  time  of  the  creation  of  the  estate. 

Certain  expectant  estates  abolished.—  §  42.  All  expectant  es- 
tates, except  such  as  are  enumerated  and  defined  in  this  article, 
are  abolished. 

Estates  in  severalty,  joint  tenancy  and  in  common.— §  43. 
Estates,  in  respect  to  the  number  and  connection  of  their 
owners,  are  divided  into  estates  in  severalty,  in  joint  tenancy 
and  in  common ;  the  nature  and  properties  of  which  respectively, 
3hall  continue  to  be  such  as  are  now  established  by  law,  except 
30  far  as  the  same  may  be  modified  by  the  provisions  of  this 
chapter. 

What  to  be  in  common,  what  in  joint  tenancy.  [727.]  — 
§  44.  Every  estate  granted  or  devised  to  two  op  more  per- 
sons, in  their  own  right,  shall  be  a  tenancy  in  common,  unless 
expressly  declared  to  be  in  joint  tenancy;  but  every  estate, 
vested  in  executors  or  trustees  as  such,  shall  be  held  by  them 
in  joint  tenancy.  This  section  shall  apply  as  well  to  estates 
already  created  or  vested,  as  to  estates  hereafter  to  be  granted 
or  devised. 
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ARTICLE  SECOND. 
Of  UaBs  akd  Tbustb. 

Seotton  45.  Uses  and  trusts,  not  herein  authorized,  abolished;  estates  In 
land,  legal  rights. 

46.  Existing  executed  uses,  confirmed  as  legal  estates. 

47.  Persons  entitled  to  possession  of  lands,  declared  the  legal 

owners  thereof 

48.  Last  section  not  to  affect  active  trusts. 

49.  No  estate  granted  for  the  use  of  another,   to  vest  in  tbe 

trustees. 

50.  Previous  sections  not  to  apply  to  resulting  or  Implied   or 

express  trusts. 

51.  Grant  to  one,  for  consideration  paid  by  another,  vests  title 

in  grantee. 

52.  But  trust  to  result  in  favor  of  creditors  of  person  paying 

consideration. 

53.  Preceding  5l8t  section  not  to  extend  to  certain  cases. 

54.  Purchasers  in  good  faith,  not  to  be  affected  by  implied  trusts^ 

etc.  • 

55.  For  what  purposes  express  trusts  may  be  created. 

56.  Certain  devises  in  trust,  to  be  deemed  powers. 

57.  In  certain  cases,  profits  of  land  liable  to  creditors. 

53.  Express  trusts  not  before  authorized,  to  be  powers  in  tmst. 

59.  In  such   case,   land  to  remain   in  and   descend    to  x>ersoii0 

entitled. 

60.  Trustees  under  valid  express  trusts,  to  have  whole  estate. 

61.  Qualification  of  last  section. 

62.  Estates,   etc.,   not   included   in   express   trust,    to   remain  in 

grantor. 

63.  Powers  of  parties  Interested  in  certain  trusts,  over  them. 

64.  Conveyances  not  declaring  trust,  absolute  in  certain  cases. 

65.  Sales,  etc,  contrary  to  the  trust  expressed  in  instrument,  void. 
60.  Misapplication  of  money  received  by  trustees,  not  to  affect 

others. 

67.  Estate  of  trustee  to  cease,  when  purpose  of  trust  ceases^ 

68.  Disposition  of  trust,  etc.,  on  death  of  surviving  trustee. 

69.  When  and  how  trustee  may  resign. 

70.  When  and  how  trustee  may  be  removed. 

71.  Appointment  of  trustees  in  place  of  those  resigning  oc  re- 

moved, etc. 

72.  Three  last  sections  applicable  only  to  express  trusts. 

j  Certain  uses  and  trusts  abolished. —  §  45.  Uses  and  trusts, 
except  as  authorised  and  modified  in  this  article,  are  abolished; 
and  every  estate  and  interest  in  landi^,  shall  be  deemed  a  legal 
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right,  cognizable  as  such  in  the  courts  of  law,  except  when 
otherwise  provided  in  this  chapter. 

Executed  uses,  existing — §  46.  Every  estate  which  is  now 
held  as  an  use,  executed  under  any  former  statute  of  this 
state,  is  confirmed  as  a  legal  estate. 

Right  to  possession  of  land  creates  legal  ownership. — 
§  47.  Every  person,  who,  by  virtue  of  any  grant,  assignment 
or  devise,  now  is,  or  hereafter  shall  be  entitled  to  the  actual 
possession  of  lands,  and  the  receipt  of  the  rents  and  profits 
thereof,  in  law  or  in  equity,  shall  be  deemed  to  have  a  legal 
estate  therein,  of  the  same  quality  and  duration,  and  subject 
to  the  same  conditions,  as  his  beneficial  interest 

Active  trusts  not  affected  by  last  section. — §  48.  The  last 
preceding  section  shall  not  divest  the  estate  of  any  trustees, 
in  any  existing  trust,  where  the  title  of  such  trustees,  is  not 
[728]  merely  nominal,  but  is  connected  with  some  power  of 
actual  disposition  or  management,  in  relation  to  the  lands  which 
are  the  subject  of  the  trust 

Trustees  of  estate  for  use  of  another,  take  no  interest 
—  §  49.  Every  disposition  of  lands,  whether  by  deed  or  de- 
vise hereafter  made,  shall  be  directly  to  the  p^son  in  whom 
the  right  to  the  possession  and  profits,  shall  be  intended  to 
be  invested,  and  not  to  any  other,  to  the  use  of,  or  in  trust 
for,  such  person;  and  if  made  to  one  or  more  persons,  to  the 
use  of,  or  in  trust  for,  another,  no  estate  or  interest,  legal 
or  equitable,  shall  vest  in  the  trustee. 

Preceding  sections  qualified. —  §  50.  The  preceding  sections 
in  this  article  shall  not  extend  to  trusts  arising,  or  resulting 
by  implication  of  law,  nor  be  construed  to  prevent  or  affect 
the  creation  of  such  express  trusts,  as  are  hereinafter  author- 
ized and  defined. 

Grant  to  one  for  money  paid  by  another,  no  trust  to  re- 
sult.— §  51.  Where  a  grant  for*  a  valuable  consideration  shall 
be  made  to  one  person,  and  the  consideration  therefor  shall 
be  paid  by  another,  no  use  or  trust  shall  result  in  favor  of 
the  person  by  whom  such  payment  shall  be  made;  but  the 
title  shall  vest  in  the  person  named  as  the  alienee  in  such 
conveyance,  subject  only  to  the  provisions  of  the  next  section. 

Except  for  benefit  of  creditors,  etc. —  §  52.  Every  such 
conveyance  shall  be  presumed  fraudulent,  as  against  the  cred- 
itors, at  that  time,  of  the  person  paying  the  consideration; 
and  where  a  fraudulent  intent  is  not  disproved,  a  trust  shall 
result  in  favor  of  such  creditors,  to  the  extent  that  may  be 
necessary  to  satisfy  their  just  demands. 
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Section  51  qualified. — §  53.  The  provisions  of  the  preceding 
fifty-flrst  section  shall  not  extend  to  cases,  where  the  alienee 
named  in  the  conveyance,  shall  have  taken  the  same  as  an 
absolute  conveyance,  in  his  own  name,  without  the  consent 
OP  knowledge  of  the  person  paying  the  consideration,  or  where 
such  alienee,  in  violation  of  some  trust,  shall  have  purchased 
the  lands  so  conveyed,  with  monies  belonging  to  another  person. 

Purchasers  protected. — §  54.  No  implied  or  resulting  trust 
shall  be  alleged  or  established,  to  defeat  or  prejudice  the  title 
of  a  purchaser,  for  a  valuable  consideration,  and  without  notice 
of  such  trust 

For  what  purposes  express  trusts  may  be  created. — 
§  56.  Express  trusts  may  be  created,  for  any  or  either  of  the 
following  purposes: 

1.  To  sell  lands  for  the  benefit  of  creditors: 

2.  To  sell,  mortgage  or  lease  lands,  for  the  benefit  of  lega- 
tees, or  for  the  purpose  of  satisfying  any  charge  thereon: 

3.  To  receive  the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person,  during  the  life  of  such  person,  or 
for  any  shorter  term,  subject  to  the  rules  prescribed  in  the 
first  article  of  this  title:     [729] 

4.  To  receive  the  rents  and  profits  of  lands,  and  to  accumu- 
late the  same,  for  the  purposes  and  within  the  limits  pre- 
scribed in  the  first  article  of  this  title.  [Thus  am.  by  L.  1830, 
ch.  320,  §  10.] 

[No  conveyance,  wUl,  etc.,  for  religious,  charitable,  etc.,  uses  invalid  by 
reason  of  indeflniteness  of  beneficiary.  If  no  trustee  named,  title  to  rest 
In  supreme  court,  etc.,  L.  1893,  ch.  701.  Deeds  of  trust  to  Shakers  and 
Friends  validated,  Relig.  Corp.  L.,  S  02;  to  literary  institutiooa  author- 
iied.  L.  1S40.  ch.  318;  L.  1841,  eh.  261,  L.  1846,  ch.  74;  L.  1855,  ch.  432; 
to  hist<Mrical  societies  authorized,  L.  1870,  ch.  203.] 

Certain  devises  in  trust,  to  be  deemed  powers. —  §56.  A 
devise  of  lands  to  executors  or  other  trustees,  to  be  sold  or  mort- 
gaged, where  the  trustees  are  not  also  empowered  to  receive  the 
rents  and  profits,  shall  vest  no  estate  in  the  trustees;  but  the 
trust  shall  be  valid  as  a  power,  and  the  lands  shall  descend  to 
the  heirs,  or  pass  to  the  devisees  of  the  testator,  subject  to  the 
execution  of  the  power. 

Profits  of  land  liable  to  creditors  in  certain  cases. —  §  57. 
Where  a  trust  is  created  to  receive  the  rents  and  profits  of  lands, 
and  no  valid  direction  for  accumulation  is  given,  the  surplus 
of  such  rents  and  profits,  beyond  the  sum  that  may  be  necessary 
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for  the  education  and  support  of.  the  person  for  whose  b^iefit 
the  trust  is  created,  shall  be  liable^  in- equity,  to  the  claims  of 
the  creditors  of  such  person,  in  ^he  same  manner  as  other  per- 
sonal property,  which  cannot  be  reached  By  an  execution  at  law. 

Other  express  trust,  to  be  powers  in  tr  jst — §  58.  Where  an 
express  trust  shall  be  created,  for  any  purpose  not  enumerated 
in  the  preceding  sections,  no  estate  shall  vest  in  the  trustees; 
but  the  trust,  if  directing  or  authorising  the  performance  of 
any  act  which  may  be  lawfully  performed  under  a  power,  c^il 
be  valid  as  a  power  in  trust,  subject  to  the  provisions  in  relation 
to  such  powers,  contained  in  the  third  article  of  this  title. 

And  land,  etc.,  to  descend  to  persons  entitled — §  dd.  In 
every  case  where  the  trust  shall  be  valid  as  a  power,  the  lands 
to  which  the  trust  relates,  shall  remain  in,  or  descend  to  the 
persons  otherwise  entitled,  subject  to  the  execution  of  the  trust 
ad  a  power. 

Trustees  of  express  trust  to  have  whole  estate. — §  60.  Every 
express  trust,  valid,  as  such,  in  its  creation,  except  as  herein 
otherwise  provided,  shall  vest  the  whole  estate  in  the  trustees, 
in  law  and  in  equity,  subject  only  to  the  execution  of  the  trust 
The  persons  for  whose  benefit  the  trust  is  created,  shall  take  no 
estate  or  interest  in  the  lands,  but  may  enforce  the  performance 
of  the  trust  in  equity. 

.  Last  section  qualified. — §  61.  The  preceding  section  shall  not 
prevent  any  person  creating  a  trust,  from  declaring  to  whom 
the  lands  to  which  the  trust  relates,  shall  belong,  in  the  event 
of  the  failure  or  termination  of  the  trust;  nor  shall  it  prevent 
him  from  granting  or  devising  such  lands,  subject  to  the  execu- 
tion of  the  trust.  Every  such  grantee  or  devisee  shall  have  a 
Jegal  estate  in  the  lands,  as  against  all  persons,  except  the  trus* 
tees  and  those  lawfully  claiming  under  them. 

Interests  remaining  in  grantor  of  express  trust. —  §  62.  Where 
an  express  trust  is  created,  every  estate  and  interest  not 
embraced  in  the  trust  and  not  otherwise  disposed  of,  shall 
remain  in,  or  revert  to,  the  person  creating  tlie  trust,  or  his  heirs, 
as  a  legal  estate.    [730] 

'  Powers  over  trust,  of  party  interested.  —  §  63.  No  per- 
son beneficially  interested  in  a  trust  or  the  receipt  of  the 
rents  and  profits  of  lands,  can  assign  or  in  any  manner  dispose 
t)f  such  interest;  but  the  rights  and  interest  of  every  person 
for  whose  benefit  a  trust  for  the  payment  of  a  sum  in  gross 
is  created  are  assignable.  Always  provided  that  whenever  the 
person  beneficially  interested  in  the  whole  or  any  part  of  the 
income  of  any  trust  heretofore  or  hereafter  created  for  receipt 
of  the  rents  and  profits  of  lands  or  the  income  of  personal 
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property  shall  have  heretofore  become  or  may  hereafter  be  or 
become  entitled  in  his  or  her  own  right  or  through  title  derived 
as  legatee,  distributee  or  next  of  kin,  or  derived  through  tbe 
legal  representatives  of  any  deceased  person  to  the  temalnder 
in  the  whole  or  any  part  of  the  principal  fund  so  held  in  trust 
subject  to  such  estate  for  a  life  or  lives  or  a  shorter  term  then 
and  in  any  such  case  it  shall  and  may  be  lawful  for  such 
person  so  beneficially  interested  in  the  whole  or  any  part  of 
the  income  of  such  trust  estate  for  a  life  or  lives  or  a  shorter 
term  and  become  entitled  to  the  remainder  in  the  whole  or 
any  part  of  the  principal  fund  so  held  subject  to  said  trust 
estate  for  a  life  or  lives  or  a  shorter  term,  to  make  .ind  execute 
a  conveyance  or  release,  duly  acknowledged  in  like  manner  as 
a  deed  to  be  recorded,  whereby  such  person  so  beneficially 
interested  in  the  whole  or  any  part  of  the  income  of  such  trust 
for  a  life  or  lives  or  a  shorter  term  shall  convey  or  release 
to  himself  or  herself  or  the  person  presumptively  'entitled  to 
the  remainder  or  reversion  upon  the  then  termination  of  such, 
trust  estate  all  his  or  her  right,  title  and  interest  in  and  to. 
the  income  of  such  trust  estate  for  a  life  or  lives  or  a  shorter 
term,  and  thereupon  the  estate  of  the  trustee  or  trustees  as 
to  the  whole  or  such  portion  of  the  principal  fund  so  held  ia 
trust  to  which  such  person  so  releasing  shall  have  heretofore 
become  or  may  hereafter  become  entitled  to  the  remainder  as 
aforesaid  shall  cease  and  determine,  and  the  trust  estate  foe 
a  life  or  lives  or  a  shorter  term  so  far  as  it  affects  the  whole 
or  such  portion  of  the  income  and  principal  fund  to  the  remain-, 
der  in  which  said  person  so  releasing  has  heretofore  become 
or  may  hereafter  be  or  become  entitled  shall  be  and  become 
forthwith  merged  in  such  remainder  or  reversion.  [Thus  am. 
^  L.  1893,  ch.  452.] 

Effect  of  omitting  trust  in  conveyance  —  §  64.  Where  an 
express  trust  is  created,  but  is  not  contained  or  declared  in 
the  conveyance  to  the  trustees,  such  conveyance  shall  be  deemed 
absolute,  as  against  the  subsequent  creditors  of  the  trustees, 
not  having  notice  of  the  trust,  and  as  against  purchasers  from 
such  trustees,  without  notice,  and  for  a  valuable  consideration. 

Certain  sales,  etc.,  by  trustees,  void  unless  authorized  by 
court.  —  §  65.  Where  the  trust  is  or  shall  be  expressed  in 
the  instrument  creating  the  estate,  every  sale,  conveyance,  or 
other  act  of  the  trustees,  in  contravention  of  the  trust,  shall 
be  absolutely  void;  provided,  however,  that  the  supreme  court 
shall  have  power,  upon  such  terms  and  conditions  as  to  the 
^ourt  shall  seem  just  and  proper,  in  any  case  to  authorize  any 
such  trustee  to  mortgage  or  sell  any  such  real  estate  whenever 
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it  shall  appear  to  the  satisfaction  of  said  court,  or  a  judge 
thereof,  that  it  is  for  the  best  interest-  of  said  estate  so  to  do, 
and  that  it  is  necessary,  and  for  the  benefit  of  the  estate,  to 
raise  by  mortgage  thereon,  or  by  a  sale  thereof,  funds  for  the 
purpose  of  preserving  or  improving  such  estate,  or  whenever 
the  interest  of  the  trust  estate  in  any  real  property  is  an 
undivided  share  or  part  thereof;  and  it  shall  satisfactorily  ap- 
pear to  the  court  or  a  judge  thereof  that  on  that  account  it 
is  for  the  best  interest  of  the  trust  estate  to  authorize  the 
trustee  to  sell  such  undivided  part  or  share.  No  order  direct- 
ing such  trustee  to  mortgage  or  sell  said  lands  shall  be  granted, 
unless  it  shall  appear  to  the  satisfaction  of  such  court  or  judge 
that  a  notice  in  writing,  stating  the  time  and  place  of  making 
the  application  therefor,  ha«  been  served  upon  the  beneficiary  or 
beneficiaries  of  said  trust,  at  least  eight  days  before  making 
such  application,  if  said  beneficiary  or  beneficiaries  are  within 
this  State  and  adult.  In  case  said  beneficiary  or  beneficiaries 
are  infants,  lunatics,  persons  of  unsound  mind,  habitual  drunk- 
ards or  absentees,  said  court  or  judge  shall  not  direct  the 
trustees  to  mortgage  or  sell  said  lands  until  such  beneficiary 
or  beneficiaries  are  brought  into  court  by  such  notice  as  said 
court  or  judge  may  prescribe.  Wliere  a  trustee  is  appointed 
to  hold  real  estate  during  the  life  of  a  beneficiary,  and  to  pay 
or  apply  the  rents,  income  and  profits  thereof,  to  or  for  the 
use  of  such  beneficiary,  the  supreme  court  shall  have  power 
to  authorize  such  trustee  to  lease  said  real  estate  for  such 
a  term  of  years,  at  such  a  rental  and  upon  such  terms  and 
conditions  in  respect  to  a  renewal  or  renewals  of  said  lease 
as  to  the  court  shall  seem  just  and  proper;  provided,  how- 
ever, that  such  authority  shall  not  be  given  unless  it  shall 
appear  to  the  satisfaction  of  the  said  court,  or  a  judge  thereof, 
that  it  is  to  the  best  interests  of  said  trust  estate  so  to  do, 
and  the  said  court  shall,  in  like  manner,  have  power  to  author- 
ize the  trustee  to  covenant  in  the  said  lease  to  pay  at  the 
end  of  the  term  or  renewed  term  of  said  lease  to  the  lessee 
or  lessees,  the  then  fair  and  reasonable  value  of  any  building 
or  buildings  which  may  be  erected  on  the  demised  premises 
during  such  term  or  terms,  such  covenant  to  contain  such 
other  conditions  for  the  determination  of  such  value  as  to 
the  court  may  seem  just  and  proper.  No  order  directing  such 
trustee  to  lease  said  premises  shall  be  granted  unless  it  shall 
appear  to  the  satisfaction  of  said  court  or  judge  that  a  notice 
in  writing,  stating  the  time  and  place  of  making  the  applicft- 
tion  therefor,  was  served  upon  the  beneficiary  or  beneficiaries 
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of  said  trust,  and  all  other  persons  interested  in  the  estate, 
at  least  eight  days  before  making  said  application,  if  snoh 
beneficiary,  beneficiaries  or  such  other  persons  are  within  this 
State  and  adult.  In  case  said  beneficiary,  beneficiaries  or  such 
oth^  persons  are  infants  or  lunatics,  persons  of  unsound  mind^ 
habitual  drunkards  or  absentees,  said  court  or  judge  shall  not 
direct  the  trustee  to  lease  said  lands  until  such  beneficiary, 
beneficiaries  or  such  other  persons  are  brought  into  court  by 
such  notice  as  said  court  or  judge  may  prescribe.  Notwith- 
standing the  provisions  herein  contained,  a  trustee  appointed 
for  the  purposes  aforesaid,  shall  have  authority,  without  mak- 
ing such  application  as  aforesaid,  to  execute  and  deliver  a 
lease  of  such  real  estate  for  a  term  of  five  years  or  less.  In 
any  case  where,  before  the  passage  of  this  act,  a  trustee  ap- 
pointed for  the  purposes  aforesaid,  has  leased  real  estate  so 
held  by  him  in  trust  for  a  longer  term  than  five  years,  an 
application  may  be  made  to  the  supreme  court  or  to  a  judge 
thereof  upon  like  notice  as  hereinbefore  mentioned,  to  the 
beneficiary,  beneficiaries  or  such  other  persons  for  an  order 
confirming  such  lease,  and  if  on  such  application  it  shall  ap- 
pear to  the  said  court  or  to  a  judge  thereof,  that  the  lease, 
when  made,  was  for  the  best  interests  of  the  trust  estate, 
such  order  shall  be  entered  and  shall  be  binding  on  all  persons 
interested  in  the  trust.  [Thtis  am.  by  L.  1882,  eh.  275,  L.  1884, 
ch.  26,  L.  1886,  eft.  257,  L.  1891,  oft.  209,  L.  1896,  eft.  886,  taking 
effect  June  4,  1895.] 

Others  not  to  be  affected  by  misconduct  of  trustees.  — 
§  66.  No  person  who  shall  actually  and  in  good  faith  pay  a 
sum  of  money  to  a  trustee,  which  the  trustee  as  such  is  author- 
ised to  receive,  shall  be  responsible  for  the  proper  application 
of  such  money,  according  to  the  trust;  nor  shall  any  right  or 
title,  derived  by  him  from  such  trustee,  in  consideration  of 
such  payment,  be  impeached  or  called  in  question,  in  conse- 
quence of  any  misapplication,  by  the  trustee,  of  the  monies 
paid. 

When  estate  of  trustee  to  cease. —  §  67.  -When  the  purposes 
for  which  an  express  trust  shall  have  been  created  shall  have 
ceased,  the  estate  of  the  trustees  shall  also  cease,  and  where 
an  estate  has  been  conveyed  to  trustees  for  the  benefit  of 
creditors  and  no  different  limitation  is  contained  in  the  instru- 
ment creating  the  trust,  such  trust  shall  be  deemed  discharged 
at  the  end  of  twenty-five  years  from  the  creation  of  the  same; 
and  the  estate  conveyed  to  trustee  or  trustees  and  not  granted 
or  conveyed  by  him  or  them  shall  revert  to  the  grantor  or 
226 
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grantors,  his  or  their  heirs  or  devisees,  or  persons  claiming 
ander  them,  to  the  same  effect  as  though  such  trust  had  not 
been  created.    [Thus  am.  by  L.  1875,  ch.  545.] 

[§  68  superseded  by  L.  1882,  ch.  185,  S  1,  which  reads  as  follows: 
"  §  1.  Upon  the  death  of  a  surviving  trustee  of  an  express  trust,  the  trust 
estate  shall  not  descend  to  his  next  of  kin  or  personal  representatlveci 
but  the  trust,  If  unexecuted,  shall  vest  lu  the  supreme  court,  with  all  the 
powers  and  duties  of  the  original  trustee,  and  shaU  be  executed  by  some 
person  appointed  for  that  puri)ose  under  the  direction  of  the  court.  But 
no  person  shall  be  appointed  to  execute  said  trust  until  the  beneficiary 
thereof  shall  have  been  brought  Into  court  by  such  notice  and  in  such 
manner  as  the  court  may  direct."] 

When  and  how  trustee  may  resign. —  §  69.  Upon  the  petition 
of  any  trustee,  the  court  of  chancery  may  accept  his  resignation, 
and  discharge  him  from  the  trust,  under  such  regulations  as 
shall  be  established  by  the  court  for  that  purpose,  and  upon 
such  terms,  as  the  rights  and  interests  of  the  persons  interested 
in  the  execution  of  the  trust  may  require. 

When  and  how  trustee  may  be  removed.—  §  70.  Upon  the 
petition  or  bill  of  any  person  interested  in  the  execution  of  a 
trust,  and  under  such  regulations  as  for  that  purpose  shall  be 
established,  the  court  of  chancery  may  remove  any  trustee  who 
shall  have  violated  or  threatened  to-  violate  his  trust,  or  who 
shall  be  insolvent,  or  whose  insolvency  shall  be  apprehended,  or 
who,  for  any  other  cause,  shall  be  deemed  an  unsuitable  i>er- 
son  to  execute  the  trust. 

How  places  supplied.—  §  71.  The  chancellor  shall  have  full 
ppwer  to  appoint  a  new  trustee,  in  place  of  a  trustee  resigned  or 
removed;  and  when,  in  consequence  of  such  resignation  or  re 
ngioval,  there  shall  be  no  acting  trustee,  [731]  the  court,  in  its 
discretion,  may  appoint  new  trustees,  or  cause  the  trust  to  be 
executed  by  one  of  its  officers,  under  its  direction. 

Application  of  three  last  sections.—  §  72.  The  three  last 
sections  shall  extend  only  to  cases  of  express  trusts. 

ARTICLE  THIRD. 
Op  Powebs. 
Section  73.  Powers  as  they  now  exist  abolished;  future  powers  to  be 
governed  by  this  article. 

74.  Definition  of  a  power. 

75.  Who  capable  of  grantinf^  powers. 

76.  Division  of  powers,  peneraJ  or  special,  and  beneficial  or  In 

trust. 
77  &  78.  Definitions  of  jreneraJ  and  special  powers. 

79.  When  a  general  or  special  power  Is  beneficial. 

80.  Married  women  may  execute  general  and  beneficial  powers. 
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JSeetion:  8J.  Absolute  power  of  disposition  In  tenant  for  life,  eta,  crefutes 
a   fee,   etcj 

82.  I4ke  power  to  any  other,  careates  absolute  fee  us  to  creditors, 

etc. 

83.  When  grantee  of  such  power  entitled  to  absolute  fee. 

84.  Power  to  devise  Inheritance  to  be  deemed  absolute  power  In 

certain   cases. 

85.  Power  to  dispose  of  fee  in  certain  cases,  absolute  power  of 

disposition. 
80.  Effect  of  reserving  power  of  revocation. 

87.  To  whom  special  and  beneficial  powers  may  be;  granted. 

88.  Power  of  tenant  for  life  to  make  leases,  not  assignable,  etc. 
80,  To  whom  it  may  be  released. 

90  &  91.  Effect  of  mortgages  by  persons  having  power  to  make 
leases.. 

92.  Future  beneficial  powers  not  herein  enumerated,  invalid. 

93.  I4ability  of  beneficial  powers  in  equity,  to  creditors. 

94.  When  general  powers  are  in  trust. 

95.  When  special  pawers  are  in  trust 

,  96.  Trust  powers'  imperative,  imlees  expressly  made  optional' 
97.  Effect  of  a  right  of  selection  by  grantee  of  power. 
98  &  99.  Powers  to  distribute  among  several  persons,  how  to  be 
construed.  ' 

100.  Chancery  to  execute  power  on  death  of  trustee  having  right 

of  selection. 

101.  Also  where  person  to  execute  power  is  not  designated. 

.  102.  Certain  prlcMP  sections  to  apply  to  powCT  in  trust  ^ 

103.  Creditors,  .etc.,  of  objects  in  trust,  when  to  compel  executiop. 

of    powers. 

104.  Effect  of  assignments  under  Insolvent  acts,  etc.,  upon  bene- 

ficial   poweirs. 

105.  Powers  that  may  be  reserved  by  grantors  in  conveyancea 

106.  By  what  instruments  powers  may  be  granted. 

107.  When  powers  to  be  recorded. 

108.  Powers  irrevocable  unless  authority  is  expressly  reserved. 

109.  In  whom  powers  may  be  vested;  by  whom  exercised. 

110.  Married  women,  when  and  how  to  execute  powers. 

111.  Married  women  not  to  execute  power  until  of  age. 

112.  Powers  to  be  executed  by  all  surviving  grantors  thereof. 

113.  By  what  Instruments  powers  to  be  executed. 

114.  Such  instruments  to  be  deemed  conveyances. 

115.  Power  to  dispose  by  devise,  how  executed. 

116.  Power  to  dispose  by  grant,  cannot  be  executed  by  will. 

117.  Executions  by  married  women,  to  be  acknowledged. 

118.  Execution   governed   by   preceding  rules,  although   otherwl^ 

directed  by  grantor. 

119.  Useless  formalities  directed,  dispensed  with. 
120.  Nominal  conditions  may  be  disregarded. 

121.  In  other  respects,  directions  of  grantor  to  be  observed. 
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Section  122.  Consent  of  third  persons  to  execution  of  power,  how  eridenced. 

123.  Dispositions  not  void  on  account  of  being  too  extensiye. 

124.  Inatruments    executing    power    raiid,    although    power    not 

recited.. 

125.  Such  instruments  affected  by  fraud. 

12G.  G^eneral  terms  in  a  will  sufficient  to  execute  power  to  deTise; 

127.  Estates  given  to   descendants  by  virtue  of  c^^in  powers^ 

to  be  advancements. 

128.  How  term  during  which  alienation  may  be  suspended,  to  be 

computed^ 

129.  Who  capable  of  taking  in  execution  of  power. 

130.  Authority  of  married  women,  under  powers.    [732] 

131.  Defective  executions  of  powers,  corrected  in  equity. 

132.  Relief  to  purchasers  under  defective  executions. 

133.  Powers  to  Bell  in  mortgages,  to  pass  to  asaignees  thereof. 

134.  This  article  not  to  extend  to  Mmple  powers  of  attorney,  eia 

135.  Definition  of  the  terms  "  grantor  of  a  power "  and  *'  graotee 

of  a  power." 

Powers  as  they  now  exist  abolished.  Future  powers. —  §  78 
Powers,  as  they  now  exist  by  law,  are  abolished;  and  from  the 
time  this  chapter  shall  be  in  force,  the  creation,  construction  and 
execution  of  powers,  shall  be  governed  by  the  provisions  of  this 
article. 

Definition  of  a  power. — §  74.  A  power  is  an  authority  to  do 
some  act  in  relation  to  lands,  or  the  creation  of  estates  therein, 
or  of  charges  thereon,  which  the  owner  granting  or  reserving 
such  power,  might  himself  lawfully  perform. 

Who  may  gjant  powers. — §  75.  No  person  is  capable  in  law  of 
granting  a  power,  who  is  not  at  the  same  time,  capable  of  alien- 
ing some  interest  in  the  lands  to  which  the  power  relates. 

Division  of  powers. —  §  76.  Powers,  as  authorised  In  this 
article,  are  general  or  speolal,  and  beneficial  or  in  trust. 

Definition  of  general  powers.-§  77.  A  power  is  general,  where 
it  authorises  the  alienation  in  fee,  by  means  of  a  conveyance, 
will  or  charge  of  the  lands  embraced  in  the  power,  to  any  alienee 
whatever. 

Definition  of  special  powers. —  §  78.  A  power  is  special, 

1.  Where  the  persons  or  class  of  persons,  to  whom  the  dis- 
position of  the  lands  under  the  power  is  to  be  made,  are 
designated: 

2.  Where  the  power  authorises  the  alienation,  by  means  of 
a  conveyance,  will  or  charge  of  a  particular  estate  or  interest 
less  than  a  fee. 

Beneficial  powers. — §  79.  A  general  or  special  power  is  benefi- 
cial, when  no  person  other  than  the  grantee  has,  by  the  tenas 
of  its  creation,  any  interest  in  its  execution. 
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Powers  to  married  women. — §  80.  A  general  and  beneficial 
power  may  be  given  to  a  married  woman,  to  dispose,  during  her 
marriage,  and  without  the  concurrence  ot  her  husband^  of  lands 
conveyed  or  devised  to  her  in  fee. 

Estate  of  tenant  for  life,  etc,  when  changed  into  a  fee. — §  81. 
Where  an  absolute  power  of  disposition,  not  accompanied  by 
any  trust,  shall  be  given  to  the  owner  of  a  particular  estate,  for 
Mfe  or  years,  such  estate  shall  be  changed  into  a  fee,  absolute  in 
respect  to  the  rights  of  creditors  and  purchasers,  but  subject 
to  any  future  estates  limited  thereon,  in  case  the  power  should 
not  be  executed,  or  the  lands  should  not  be  sold  for  the  satis- 
faction of  debts. 

Certain  powers  crtote  a  fee,  etc — §  82.  Where  a  like  power 
of  disposition  shall  be  given  to  any  person  to  whom  no  particu* 
lar  estate  is  limited,  such  person  shall  also  take  a  fee,  subject 
to  any  future  estates  that  may  be  limited  thereon,  but  absolute 
In  respect  to  creditors  and  purchasers.    [733] 

lb. —  §  88.  In  all  cases,  where  such  power  of  disposition  is 
given,  and  no  remainder  is  limited  on  the  estate  of  the  grantee 
of  the  power,  such  grantee  shall  be  entitled  to  an  absolute  fee. 
Effect  of  power  to  devise  inheritance  in  certain  cases. — §  84 
Where  a  general  and  beneficial  power,  to  devise  the  inheritance, 
shall  be  given  to  a  tenant  for  life  or  for  years,  such  tenant  shall 
be  deemed  to  possess  an  absolute  power  of  disposition,  within 
the  meaning  and  subject  to  the  provisions  of  the  three  last 
preceding  sections. 

Power  to  dispose  of  fee.— §  86.  Every  power  of  disposition 
•hall  be  deemed  absolute,  by  means  of  which  the  grantee  Is  ^n^ 
abled,  in  his  life  time,  to  dispose  of  the  entire  fee,  for  his  own 
benefit 

Power  to  revoke.— §  86.  Where  the  grantor  in  any  conveyance 
shall  reserve  to  himself,  for  his  own  benefit,  an  absolute  power 
of  revocation,  such  grantor  shall  still  be  deemed  the  absolute 
owner  of  the  estate  conveyed  so  far  as  the  rights  of  creditorfi 
and  purchasers  are  concerned. 

Special  and  beneficial  powers,  who  may  take. — §  87.  A 
special  and  beneficial  power  may  be  granted, 

1.  To  a  married  woman,  to  dispose,  during  the  marriage,  and 
without  the  concurrence  of  her  husband,  of  any  estate  less  than  a 
fee,  belonging  to  her,  in  the  lands  to  which  the  power  relates: 

2.  To  a  tenant  for  life  of  the  lands  embraced  in  the  power, 
to  make  leases  for  not  more  than  twenty-one  years,  and  to 
commence   in   possession   during   his   life. 

Power  to  makt  leases  by  tenant  for  life. —  §  88.  The  power  of 
a  tenant  for  life  to  make  leases.  Is  not  assignable  as  a  separate 
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interest,  but  is  annexed  to  his  estate,  and  will  pass,  (unless 
specially  excepted)  by  any  conveyance  of  such  estate.  If 
specially  excepted  in  any  such  conveyance,  it  is  extinguished. 

Release  of  such  power. — §  89.  Such  power  may  be  released 
by  the  tenant  to  any  person  entitled  to  an  expectant  estate  in 
the  lands,  and  shall  thereupon  be  extinguished. 

Mortgages  by  party  having  power  to  lease,  etc — §  9a.  A 
mortgage  executed  by  a  tenant  for  life  having  a  power  to  make 
leases,  or  by  a  married  woman,  by  virtue  of  any  'beneficial  power, 
does  not  extinguish  or  suspend  the  power;  but  the  power  is 
bound  by  the  mortgage,  in  the  same  manner  as  the  lands 
embraced  therein. 

Effect  thereof.—  §  91.  The  effects  of  such  a  lien  by  mortgage 
on  the  power,  are, 

1.  That  the  mortgagee*  is  entitled,  in  equity,  to  an  execution 
of  the  power,  so  far  as  the  satisfaction  of  his  debt  may  require: 

2.  That  any  subsequent  estate  created  by  the  owner,  in 
execution  of  the  power,  becomes  subject  to  the  mortgage,  in  the 
same  manner  as  if  in  terms  embraced  therein. 

Future  beneficial  powers. —  §  92.  'So  beneficial  power, 
general  or  special,  hereafter  to  be  created,  other  than  such  as 
are  already  enumerated  and  defined  in  this  article,  shall  be  valid 

Beneficial  powers,  liable  to  creditors.  [734.]— §  98.  fiyery 
special  and  benefioial  power  is  liable,  in  equity,  to  the  daims 
of  creditors,  in  the  same  manner  as  other  interests  that  cannot 
be  reached  by  an  execution  at  law,  and  the  execution  of  the 
power  may  be  decreed  for  the  benefit  of  the  creditors  entitled* 

General  powers,  when  in  trust— §  94.  A  general  power  is  in 
trust,  when  any  person  or  class  of  persons,  other  than  the  gran- 
tee of  such  power,  is  designated  as  entitled  to  the  proceeds,  or 
any  portion  of  the  proceeds,  or  other  benefits  to  result  from  the 
alienation  of  the  lands,  according  to  the  power. 

Special  powers,  when  in  trust. —  §  95.  A  special  power  is  in 
trust, 

1.  When  the  disposition  which  it  authorises,  is  limited  to  be 
made  to  any  person  or  class  of  persons,  other  than  the  grantee 
of  such  power. 

2.  When  any  person  or  class  of  persons,  other  than  the  gran- 
tee, is  designated  as  entitled  to  any  benefit  from  the  disposition 
or,  charge  authorized  by  the  power.  [Thus  am.  by  L.  1830,  cK 
320,  §  11.] 

*  In  the  first  edition  of  the  Revised  Statutes,  this  word  is  printed  "mortgage.**   Not  aofti 
the  original,  on  file  in  the  office  of  the  tecretary  of  ttate. 
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Trust  powers  imperative. — §  96.  Every  trust  power,  unless 
its  execution  or  non-execution  is  made  expressly  to  depend  on  the 
will  of  the  grantee,  is  imperative,  and  imposes  a  duty  on  the 
grantee,  the  performance  of  which  may  be  compelled  in  equity, 
for  the  benefit  of  the  parties  interested. 

Effect  of  right  of  selection. —  §  97.  A  trust  power  does  not 
cease  to  be  imperative,  where  the  grantee  has  the  right  to  select 
any,  and  exclude  others  of  the  persons  designated  as  the  objects 
of  the  trust 

Construction  of  certain  powers. —  §  98.  Where  a  disposition 
under  a  power  is  directed  to  be  made  to  or  among  or  between 
several  persons,  without  any  specification  of  the  sliare  or  sum 
to  be  allotted  to  each,  all  the  persons  designated,  shall  be  entitled 
to  an  equal  proportion. 

lb. —  §  99.  But  when  the  terms  of  the  power  import  that  the 
estate  or  fund  is  to  be  distributed  between  the  persons  so 
designated,  in  such  manner  or  proportions  as  the  trustee  of  the 
power  may  think  proper,  the  trustee  may  allot  the  whole  to  any 
one  or  more  of  such  persons,  in  exclusion  of  the  other. 

When  chancery  to  execute  power. —  §  100.  If  the  trustee  of 

a  power,  with  the  right  of  selection,  shall  die,  leaving  the  power 

unexecuted,   its   execution   shall   be  decreed  in  equity  for  the 

benefit  equally  of  all  the  persons  designated,  as  objects  of  the 

trust. 

lb. —  §  101.  Where  a  power  in  trust  is  created  by  will,  and  the 
testator  has  omitted  to  designate  by  whom  the  power  is  to  be 
exercised,  its  execution  shall  devolve  on  the  court  of  chancery. 

Application  of  certain  prior  sections. —  §  102.  The  provi- 
sions contained  in  the  second  article  of  this  title,  from  section 
sixty-six  to  section  seventy-one,  both  inclusive,  in  relation  to 
express  trusts  and  trustees,  shall  apply  equally  to  powers  in 
trust,  and  the  grantees  of  such  powers.    [735.] 

Execution  of  trust  power  when  compelled  by  creditors, 
etc.— §  103.  The  execution  in  whole  or  in  part,  of  any  trust 
power,  may  be  decreed  in  equity,  for  the  benefit  of  the  cred- 
itors or  assignees  of  any  person  entitled  as  one  of  the  objects 
of  the  trust,  to  compel  its  execution,  when  the  interest  of  the 
objects  of  such  trust  is  assignable. 

Beneficial  powers,  etc.,  how  affected  by  insolvent  assign- 
ments, etc. —  §  104.  Every  beneficial  power,  and  the  interest 
of  every  person  entitled  to  compel  the  execution  of  a  trust 
power,  shall  pass  to  the  assignee  of  the  estate  and  effects 
of  the  person  in  whom  such  power  or  interest  is  vested,  under 
any  assignment  authorised  by  the  provisions  of  the  fifth  chap- 
ter of  this  act. 
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Reservation  of  powers  in  conveyances. — §  105.  The  grantor 
in  any  conveyance,  may  reserve  to  himself  any  power,  bene^ 
ficial  or  in  trust,  which  he  might  lawfully  grant  to  another; 
and  every  power  thus  reserved,  shall  be  subject  to  the  pro- 
visions of  this  article,  in  the  same  manner  as  if  granted  to 
another. 

How  powers  to  be  granted. —  §  106.  A  power  may  be 
granted, 

1.  By  a  suitable  clause  contained  in  a  conveyance  of  some 
estate  in  the  lands,  to  which  the  power  relates: 

2.  By  a  devise  contained  in  a  last  will  and  testament. 
When  powers  to  be  recorded. —  §  107.  Every  power  shall 

be  a  lien  or  charge  upon  the  lands  which  it  embraces,  as  against 
creditors  and  purchasers  in  good  faith  and  without  notice, 
of  or  from  any  person  having  an  estate  in  such  lands,  only 
from  the  time  the  instrument  containing  the  power  shall  be 
duly  recorded.  As  against  all  other  persons,  the  power  shall 
be  a  lien  from  the  time  the  instrument  in  which  it  is  contained, 
shall  take  effect 

When  powers  irrevocable. — §  108.  Every  power,  beneficial 
or  in  trust,  is  irrevocable,  unless  an  authority  to  revoke  it, 
is  granted  or  reserved  in  the^  instrument  creating  the  power. 

Who  to  execute  powers. — §  109.  A  power  may  be  vested 
in  any  person  capable  in  law  of  holding,  but  cannot  be  exer- 
cised by  any  person  not  capable,  of  aliening  lands,  except  in 
the  single  case  mentioned  in  the  next  section. 

Married  women. — §  110.  A  married  woman  may  execute  a 
power  during  her  marriage,  by  grant  or  devise,  as  may  be 
authorised  by  the  power,  without  the  concurrence  of  her  hus- 
band, unless  by  the  terms  of  the  power  its  execution  by  her, 
during  marriage,  is  expressly  or   impliedly  prohibited. 

lb.— §  111.  No  power  vested  in  a  married  woman,  during 
her  infancy,  can  be  exercised  by  her,  until  she  attains  her 
full  age. 

Execution  by  survivors. —  §  112.  Where  a  power  is  vested  in 
several  persons,  all  must  unite  in  its  execution;  but  if  previous 
to  such  execution,  one  or  more  of  such  persons  shall  die,  the 
power  may  be  executed  by  the  survivor  or  survivors. 

How  executed. —  §  113.  No  power  can  be  executed  except 
by  some  instrument  in  writing,  which  would  be  sufficient  in 
law  to  pass  the  estate  or  interest  [736]  intended  to  pass  under 
the  power,  if  the  person  executing  the  power  were  the  actual 
owner. 

Instruments  deemed  conveyances. — §  114.  Every  instru- 
ment, except  a  will,  in  execution  of  a  power,  and  although 
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the  power  may  be  a  power  of  revocation  only,  shall  be  deemed 
a  conveyance  within  the  meaning,  and  subject  to  the  pro- 
visions, of  the  third  chapter  of  this  act 

Execution  of  power  to  dispose  by  devise.— §  115.  Where 
a  power  to  dispose  of  lands  is  confined  to  a  disposition  by 
devise  or  will,  the  instrument  of  execution  must  be  a  will 
duly  executed,  according  to  the  provisions  of  the  sixth  chapter 
of  this  act. 

Id,  to  dispose  by  grant— §  116.  -Where  a  power  is  con- 
fined to  a  disposition  by  grant,  it  cannot  be  executed  by  will, 
although  the  disposition  is  not  intended  to  take  effect  until 
after  the  death  of  the  party  executing  the  power. 

Married  women  to  acknowledge  executions- §  117.  If  a 
married  woman  execute  a  power  by  grant,  the  concurrence 
of  her  husband,  as  a  party,  shall  not  be  requisite,  but  the 
grant  shall  not  be  a  valid  execution  of  the  power,  unless  it 
be  acknowledged  by  her  on  a  private  examination,  in  the  man- 
ner prescribed  in  the  third  chapter  of  this  act,  in  relation  to 
conveyances  by  married  women. 

[Form  of  acknowledgment  by  married  women,  L.  1879,  ch.  249,  §  1, 
set  out  In  full  in  note  to  R.  S.,  part  2,  ch.  3,  $  10,  post] 

Directions  by  grantor. —  §  118.  Where  the  grantor  of  a 
power  shall  have  directed  or  authorised  it  to  be  executed  by 
an  instrument  not  sufBcient  in  law  to  pass  the  estate,  the 
power  shall  not  be  void,  but  its  execution  shall  be  governed 
by  the  rules  before  prescribed  in  this  article. 

Directions  by  grantor. —  §  119.  -When  the  grantor  shall  have 
directed  any  formalities  to  be  observed  in  the  execution  of 
the  power,  in  addition  to  those  which  would  be  sufficient  by 
law  to  pass  the  estate,  the  observance  of  such  additional 
formalities  shall  not  be  necessary  to  a  valid  execution  of  the 
power. 

Nominal  conditions. — §  120.  -Where  the  conditions  annexed 
to  a  power  are  merely  nominal,  and  evince  no  intention  of 
actual  benefit  to  the  party  to  w^hom,  or  in  whose- favor,  they 
are  to  be  performed,  they  may  be  wholly  disregarded  in  the 
execution  of  the  power. 

When  directions  of  grantor  to  be  observed. — §  121.  With 
the  exceptions  contained  in  the  preceding  sections,  the  inten- 
tions of  the  grantor  of  a  power,  as  to  the  mode,  time  and 
•  conditions  of  its  execution,  shall  be  observed,  subject  to  the 
power  of  the  court  of  chancery,  to  supply  a  defective  execu- 
tion, in  the  cases  hereinafter  provided. 
227 
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Consent  of  third  persons  to  execution  of  power.  —  §  18S. 
When  the  consent  of  a  third  person  to  the  execution  of  a 
power  is  requisite,  such  consent  shall  be  expressed  in  the 
instrument  by  which  the  power  is  executed,  or  shall  be  cer- 
tified in  writing  thereon.  In  the  first  case,  the  instrument  of 
execution,  in  the  second,  the  certificate,  shall  be  signed  by  the 
party  whose  consent  is  required;  and  to  entitle  the  instrument 
to  be  recorded,  such  signature  must  be  duly  proved  or  acknowl- 
edged, in  the  same  manner  as  if  subscribed  to  a  conveyance 
of  landa    [737] 

Certain  dispositions,  not  void. — §  123.  No  disposition,  by 
virtue  of  a  power,  shall  be  void  in  law  or  in  equity,  on  the  ground 
that  it  is  more  extensive  than  was  authorized  by  the  power; 
but  every  estate  or  interest  so  created,  so  far  as  embraced  by  the 
terms  of  the  power,  shall  be  valid. 

Omission  to  recite  power. — §  124.  Every  instrument  executed 
by  the  grantee  of  a  power,  conveying  an  estate  or  creating  a 
charge,  which  such  grantee  would  have  no  right  to  convey  or 
create,  unless  by  virtue  of  his  power,  shall  be  deemed  a  valid 
execution  of  the  power,  although  such  power  be  not  recited  or 
referred  to  therein. 

Fraud. —  §  125.  Instruments  in  execution  of  a  power  are 
affected  by  fraud,  both  in  law  and  equity,  in  the  same  manner 
as  conveyances  by  owners  or  trustees. 

Power  to  devise,  how  executed  by  terms  of  will. — §  186, 
Lands  embraced  in  a  power  to  devise,  shall  pass  by  a  will 
purporting  to  convey  all  the  real  property  of  the  testator,  unless 
the  intent  that  the  will  shall  not  operate  as  an  execution  of 
the  power,  shall  appear,  expressly  or  by  necessary  implication. 

Certain  estates  to  be  advancements.— §  127.  Every  estate 
or  interest  given  by  a  parent  to  a  descendant,  by  virtue  of  a 
beneficial  power,  or  of  a  power  in  trust  with  a  right  of  selection, 
shall  be  deemed  an  advancement  to  such  descendant,  within  the 
provisions  of  the  second  chapter  of  this  act. 

Computation  of  term  of  suspension. —  §  128.  The  period 
during  which  the  absolute  right  of  alienation  may  be  sus- 
pended, by  any  instrument  in  execution  of  a  power,  shall  be 
computed,  not  from  the  date  of  such  instrument,  but  from  the 
time  of  the  creation  of  the  power. 

Who  may  take  under  powers.  —  §  129.  Xo  estate  or  interest 
can  be  given  or  limited  to  any  person,  by  an  instrument  in 
execution  of  a  power,  which  such  person  would  not  have  been 
capable  of  taking,  under  the  instrument  by  which  the  power 
was  granted. 
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Married  women,  their  authority,  etc. — §  130.  When  a 
married  women,  entitled  to  an  estate  in  fee,  shall  be  authorized 
by  a  power,  to  dispose  of  such  estate  during  her  marriage,  she 
may,  by  virtue  of  such  power,  create  any  estate,  which  she 
might  create  if  unmarried. 

Defective  executions. — §  13L  Where  the  execution  of  a  power 
in  trust  shall  be  defective,  in  whole  or  in  part,  under  the  pro*-' 
visions  of  this  article,  its  proper  execution  may  be  decreed,  in 
equity,  in  favor  of  the  persons  designated  as  the  objects  of  the 
trust 

lb. — §  132,  Purchasers  for  a  valuable  consideration,  claim- 
ing under  a  defective  execution  of  any  power,  shall  he  entitled 
to  the  same  relief  in  equity,  as  similar  purchasers,  claiming 
under  a  defective  conveyance  from  an  actual  owner. 

Powers  to  sell  in  mortgages.— §  133.  Where  a  power  to  sell 
lands,  shall  be  given  to  the  grantee,  in  any  mortgage  or  other 
conveyance  intended  to  secure  the  payment  of  money,  the 
power  shall  be  deemed  a  part  of  the  security,  and  shall  [738]  vest 
in,  and  may  be  executed  by  any  person,  who,  by  assignment  or 
otherwise,  shall  become  entitled  to  the  money  so  secured  to 
be  paid 

Application  of  this  article. — §  134.  The  provisions  of  this 
article  shall  not  extend  to  a  simple  power  of  attorney,  to  convey 
lands  in  the  name,  and  for  the  benefit,  of  the  owner. 

Terms  "grantor  of  a  power/'and  "grantee  of  a  power,  "defined. 
—  §  135.  The  term  "  grantor  of  a  power,"  is  used  in  this  article, 
as  designating  the  person  by  whom  a  power  is  created,  whether 
by  grant  or  devise;  and  the  term  "  grantee  of  a  power,"  is  used 
as  designating  the  person  in  whom  a  power  is  vested,  whether 
by  grant,  devise  or  resen^ation. 

ARTICLE  FOURTH. 
Ow  Alibnation  by  Dbbd. 
Section  136.  Feoffment  with  Uvery  of  seisin,  abolished. 

137.  Grants  in  fee  or  of  freeholds,  how  executed;  when  to  take 
effect. 

138.  Delivery  essential  to  ^ants. 

139.  Covenants  not  implied  in  mortgages;  remedy  of  mortgagee. 

140.  No  covenants  to  be  Implied  in  conveyances  of  real  estate. 

141.  Lineal  and  collateral  warranties  abolished;  liability  Qt  heirs, 
etc. 

142.  Deeds    of    bargain    and    sale,    and    of   lease   and    released 
deemed  grants. 

143.  No  greater  estate  to  pass  by  a  conveyance,  than  such  aa 
grantor  had.« 


Digitized  by 


Google 


1812  THE  REVISED  STATUTES  OF  1827-8, 

Part  II,  ch.  1. 1.  2,  §§  136  -14S.  1  R.  S.,  788-9; 

Section  144.  Grants  conclusive  against  certain  purchasers. 

145.  Conveyances   of  greater  estate  by   tenant   for  life   or   for 
years. 
'  146.  Conveyances  of  lands  occupied,  when  valid  without  attorn- 

ment 

147.  Grant  of  lands  possessed  by  claimant  under  adverse  title, 
void. 

148.  But  mortgages  of  such  lands  may  be  given;  effect  thereof. 

Livery  of  seisin. — §  136.  The  mode  of  conveying  lands  by 
feoffment  with  livery  of  seisin,  is  abolished. 

Grants  in  fee  or  of  freeholds,  hoW  executed ;  when  to  take 
effect.  —  §  137.  Every  grant  in  fee  or  of  a  freehold  estate,  shall 
be  subscribed  and  sealed  by  the  person  from  whom  the  estate 
or  interest  conveyed  is  intended  to  pass,  or  his  lawful  agent; 
if  not  duly  acknowledged,  previous  to  its  delivery,  according 
to  the  provisions  of  the  third  chapter  of  this  act,  its  execution 
and  delivery  shall  be  attested  by  at  least  one  witness;  or  if  not 
so  attested,  it  shall  not  take  effect  as  against  a  purchaser  or 
incumbrancer,  until  so  acknowledged. 

Delivery. — §  138.  A  grant  shall  take  effect,  so  as  to  vest 
the  estate  or  interest  intended  to  be  conveyed,  only  from  its 
delivery;  and  all  the  rules  of  law  now  in  force  in  respect  to  the 
delivery  of  deeds,  shall  apply  to  grants  hereafter  to  be  executed. 

Covenants  in  mortgages.  Remedies  of  mortgagee. —  §  189. 
No  mortgage  shall  be  construed  as  implying  a  covenant  for  the 
payment  of  the  sum  intended  to  be  secured;  and  where  there 
shall  be  no  express  covenant  for  such  payment,  contained  in  the 
mortgage,  and  no  bond  or  other  separate  instrument  to  secure 
such  payment,  shall  have  been  given,  the  remedies  of  the  mort- 
gagee shall  be  confined  to  the  lands  mentioned  in  the  mortgage. 

Covenants  in  conveyances. —  §  140.  No  covenant  shall  be 
implied  in  any  conveyance  of  real  estate,  whether  such  convey- 
ance contain  special  covenants  or  not.    [739] 

Lineal  and  collateral  warranties. —  §  141.  Lineal  and  col- 
lateral warranties,  with  all  their  incidents,  are  abolished;  but 
the  heirs  and  devisees  of  every  person  who  shall  have  made 
any  covenant  or  agreement,  shall  be  answerable  upon  such 
covenant  or  agreement,  to  the  extent  of  the  lands  descended 
or  devised  to  them,  in  the  cases  and  in  the  manner  prescribed 
by  law. 

Certiain  deeds  declared  grants. — §  142.  Deeds  of  bargain 
and  sale,  and  of  lease  and  release,  may  continue  to  be  used, 
and  shall  be  deemed  grants;  and  blb  such,  shall  be  subject  to 
all  the  provisions  of  this  chapter,  concerning  grants. 
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Effect  of  certain  conveyances. — §  143.  No  greater  estate 
or  interest  shall  be  construed  to  pass  by  any  grant  or  con- 
yeyance,  hereafter  executed,  than  the  grantor  himself  pos- 
sessed at  the  delivery  of  the  deed,  or  could  then  lawfully 
convey,  except  that  every  grant  shall  be  conclusive  as  against 
the  grantor  and  his  heirs  claiming  from  him  by  descent. 

How  far  conclusive  on  purchasers.  —  §  144.  Every  grant 
shall  also  be  conclusive  as  against  subsequent  purchasers  from 
such  grantor,  or  from  his  heirs  claiming  as  such,  except  a 
subsequent  purchaser,  in  good  faith  and  for  a  valuable  con- 
sideration, who  shall  acquire  a  superior  title  by  a  conveyance 
that  shall  have  been  first  duly  recorded. 

Conveyances  by  tenants  for  life  or  for  years. — §  145.  A 
conveyance  made  by  a  tenant  for  life  or  years  of  a  greater 
estate  than  he  possessed  or  could  lawfully  convey,  shall  not 
work  a  forfeiture  of  his  estate,  but  shall  pass  to  the  grantee 
all  the  title,  estate  or  interest,  which  such  tenant  could  law- 
fully convey. 

Attornment  by  tenant,  when  unnecessary.  Liabilities  of 
tenant.  —  §  146.  Where  any  lands  or  tenements  shall  be  oc- 
cupied by  a  tenant,  a  conveyance  thereof,  or  of  the  rents  or 
profits,  or  of  any  other  interest  therein,  by  the  landlord  of 
such  tenant,  shall  be  valid  without  any  attornment  of  such 
tenant  to  the  grantee;  but  the  payment  of  rent  to  such  grantor, 
by  his  tenant,  before  notice  of  the  grant,  shall  be  binding 
upon  such  grantee;  and  such  tenant  shall  not  be  liable  to  such 
grantee  for  any  breach  of  the  condition  of  the  demise,  until 
he  shall  have  had  notice  of  such  grant. 

Conveyance  of  land  adversely  possessed. —  §  147.  Every 
grant  of  lands  shall  be  absolutely  void,  if  at  the  time  of  the 
delivery  thereof*,  such  lands  shall  be  in  the  actual  possession 
of  a  person  claiming  under  a  title  adverse  to  that  of  the 
grantor. 

Mortgages  may  be  given.  Effect  thereof-  ?  148.  But  every 
person  having  a  just  title  to  lands,  of  which  there  shall  be 
an  adverse  possession,  may  execute  a  mortgage  on  such  lands; 
and  such  mortgage,  if  duly  recorded,  shall  bind  the  lands  from 
the  time  the  possession  thereof  shall  be  recovered,  by  the 
mortgagor  or  his  representatives.  And  every  such  mortgage 
shall  have  preference  over  any  judgment  or  other  instrument, 
subsequent  to  the  recording  thereof;  and  if  there  be  two  or 
more  such  mortgages,  they  shall  severally  have  preference  ac- 
cording to  the  time  of  recording  the  same  respectively.     [740] 
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TITLE  m. 

Of  Estates  in  Dower. 

Secttofn  1.  Of  what  widows  shall  be  endowed.  ^ 

2.  Widows  of  aliens,  if  inhabitants,  entitled  to  dower. 

3.  Dower  in  case  of  exchange  of  lands. 

4.  Dower  in  lands  mortgaged  before  marriage. 

5.  In  lands  mortgaged  for  purchase  money. 

0.  Claim  to  one- third  of  surplus  proceeds  of  sale,  In  such  ca«e. 

7.  Widow  of  mortgagee  not  entitled   to  dower. 

8.  Dower  forfeited  by  divorce  for  her  misconduct 

9.  Settlements  by  jointure,  with  her  assent,  to  bar  dower. 

10.  How  her  assent  to  jointure  to  be  evidenced. 

11.  Pecuniary  provision  in  lieu  of  dower,  when  to  bar  it. 

12.  If  jointure,  etc.,  made  without  her  assent,  she  to  elect 

13.  If  provision  in  lieu  of  dower  be  made  by  will,  to  elect 

14.  Deemed  to  have  elected,  omless  she  enter  or  sue,  within  a  year. 

15.  Jointures,  etc.,  In  lieu  of  dower,  forfeited  in  same  cases  as 

dower. 

16.  Acts    of    husband,    judgments,    etc.,    not   to    affect    right  toi 

dower,    etc. 

17.  Widow  entitled  to  remain  in  husband's  house  40  days. 
18  to  24.  [Repealed.] 

25.  Widow  may  bequeath  crops  growing  in  her  dower  land. 

Dower  of  widows. —  §  1.  A  widow  shall  be  endowed  of  the 
third  part  of  all  the  lands,  whereof  her  husband  was  seised  of 
an  estate  of  inheritance,  at  any  time  during  the  marriage. 

Widows  of  aliens.—  §  2.  The  widi>w  of  any  alien,  who,  at 
the  time  of  his  death,  shall  be  entitled  by  law  to  hold  any  real 
estate,  if  she  be  an  inhabitant  of  this  state,  at  the  time  of  such 
death,  shall  be  entitled  to  dower,  of  such  estate,  in  the  same 
manner  as  if  such  alien  had  been  a  native  citizen. 

[Alien  widow  of  citizen  husband,  entitled  to  dower,  L.  1845,  ch.  115,  §  3.] 

Dower  in  case  of  exchange  of  lands. — §  3.  If  a  husband, 
seised  of  an  estate  of  inheritance  in  lands,  exchanges  them  for 
©ther  lands,  his  widow  shall  not  have  dower  of  both,  but  shall 
make  her  election,  to  be  endowed  of  the  lands  given,  or  of 
those  taken,  in  exchange;  and  if  such  election  be  not  evinced 
by  the  commencement  of  proceedings  to  recover  her  dower  of 
the  lands  given  in  exchange,  within  one  year  after  the  death 
of  her  husband,  she  shall  be  deemed  to  have  elected  to  take 
her  dower  of  the  lands  received  in  exchange. 

Lands  mortgaged  before  marriage. —  §  4.  Where  a  persoD 
seised  of  an  estate  of  inheritance  in  lands,  shall  have  executed  a 
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mortgage  of  auch  estate,  before  marriage,  his  widow  shall  never- 
theless be  entitled  to  dower  out  of  the  lands  mortgaged,  as 
against  every  person  except  the  mortgagee  and  those  claiming 
under  him. 

In  lands  mortgaged  for  purchase  money. —  §  5.  Where  a 
husband  shall  purchase  lands  during  coverture,  and  shall  at 
the  same  time  mortgage  his  estate  in  such  lands  to  secure  the 
[741]  pa^Tuent  of  the  purchase  money,  his  widow  shall  not  be 
entitled  to  dower  out  of  such  lands,  as  against  the  mortgagee 
or  those  claiming  under  him,  although  she  shall  not  have 
united  in  such  mortgage,  but  she  shall  be  entitled  to  her  dower 
as  against  all  other  persona 

In  such  case,  extent  of  claim  to  surplus  proceeds  of  sale. 
— §6.  Where,  in  such  case,  the  mwtgagee,  or  those  claiming 
under  him,  shall,  after  the  death  of  the  husband  of  such  widow, 
cause  the  land  mortgaged  to  be  sold,  either  under  a  power  of 
sale  contained  in  the  mortgage,  or  by  virtue  of  the  decree  of  a 
court  of  equity,  and  any  surplus  shall  remain,  after  payment  of 
the  monies  due  on  such  mortgage  and  the  costs  and  charges  of 
the  sale,  such  widow  shall  nevertheless  be  entitled  to  tlie 
interest  or  income  of  the  one-third  part  of  such  surplus,  for 
her  life,  as  her  dower. 

Widow  of  mortgagees. — §  7.  A  widow  shall  not  be  endowed 
of  lands  conveyed  to  her  husband  by  way  of  mortgage,  unless 
he  acquire  an  absolute  estate  therein,  during  the  marriage. 

When  dower  forfeited.-^§  8.  In  case  of  divorce,  dissolving 
the  marriage  contract,  for  the  misconduct  of  the  wife,  she  hhall 
not  be  endowed. 

When  barred  by  jointure. —  §  9.  Whenever  an  estate  in 
lands  shall  be  conveyed  to  a  person  and  his  intended  wife,  or  to 
such  intended  wife  alone,  or  to  any  person  in  trust  for  such  per* 
son  and  his  intended  wife,  or  in  trust  for  such  wife  alone,  for 
the  purpose  of  creating  a  jointure  for  such  intended  wife,  and 
with  her  assent,  such  jointure  shall  be  a  bar  to  any  right  or 
claim  of  dower  of  such  wife,  in  any  lands  of  the  husband. 

Evidence  of  her  consent. — §  10.  The  assent  of  the  wife  to 
such  jointure  shall  be  evidenced,  if  she  be  of  full  age,  by  her 
becoming  a  party  to  the  conveyance  by  which  it  shall  be  settled ; 
if  she  be  an  infant,  by  her  joining  with  her  father  or  guardian 
in   such  conveyance. 

When  dower  barred  by  pecuniary  provisions. —  §  11.  Any 
pecuniary  provision  that  shall  be  made  for  the  benefit  of  an 
intended  wife  and  in  lieu  of  dower,  shall,  if  assented  to  by  such 
intended  wife,  as  above  provided,  be  a  bar  to  aily  rij2:ht  or  claim 
of  dower  of  such  wife  in  all  the  Idnds  of  her  husband. 
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When  to  elect  between  jointure,  etc,  and  dower. —  §  12.  If 
before  her  coverture,  but  without  her  assent,  or  if  after  her 
coverture,  lands  shall  be  given  or  assured  for  the  jointure  of  a 
wife,  or  a  pecuniary  provision  be  made  for  her,  in  lieu  of  dower, 
she  shall  make  her  election  whether  she  will  take  such  jointure 
or  pecuniary  provision,  or  whether  she  will  be  endowed  of  the 
lands  of  her  husband,  but  she  shall  not  be  entitled  to  both. 

Election  between  legacy  and  dower. —  §  13.  If  lands  be 
devised  to  a  woman,  or  a  pecuniary  or  other  provision  be  made 
for  her  by  will,  in  lieu  of  her  dower,  she  shall  make  her  election 
whether  she  will  take  the  lands  so  devised,  or  the  provision  so 
made,  or  whether  she  will  b^  endowed  of  the  lands  of  her 
husband.  [Thus  am.  hy  L.  1895  ch.  171,  taking  effect  January 
1,  1896,  and  by  L.  1895  ch.  1022,  taking  effect  June  14,  1895.] 

When  deemed  to  have  elected.  [742.J — S  U.  When  a  woman 
shall  be  entitled  to  an  election,  under  either  of  the  last  two 
sections,  she  shall  be  deemed  to  have  elected  to  take  such  join- 
ture, devise  or  pecuniary  provision,  unless  within  one  year  after 
the  death  of  her  husband  she  shall  enter  on  the  lands  to  be 
assigned  to  her  for  her  dower,  or  commence  proceedings  for  the 
recovery  or  assignment  thereof.  Where  the  time  within  which 
such  election  may  be  made  has  begun  to  run  and  has  not  expired, 
it  may  be  enlarged  by  the  order  of  any  court  competent  to  pass 
upon  the  accounts  of  executors,  administrators  or  testamen- 
tary trustees,  or  to  admeasure  dower,  upon  an  aflSdavit  showiiig 
the  pendency  of  a  proceeding  to  contest  the  probate  of  the  will 
containing  such  jointure,  devise  or  pecuniary  provision,  or  of 
action  to  construe  or  set  aside  such  will,  or  that  the  amount  of 
claims  against  the  estate  of  the  testator  can  not  be  ascertained 
within  the  period  so  limited,  or  other  reasonable  cause  therefor. 
Notice  of  application  for  such  order  shall  be  given  to  such  per- 
sons as  the  court  may  direct.  And  such  order  when  granted 
shall  be  recorded  and  indexed  in  the  same  manner  as  a  notice 
of  a  pendency  of  action  in  the  oflSce  of  the  clerk  of  each  county 
wherein  such  lands  or  any  part  thereof  are  situated. 
[Thus  am.  by  L.  1895  ch.  171,  taking  effect  January  1,  1896,  and 
bji  L.  1895  ch.  1022,  taking  effect  June  14,  1895.] 

When  jointure,  etc.,  forfeited.— §  15.  Every  jointure,  devise  and 
every  pecuniary  provision  in  lieu  of  dower,  shall  be  forfeited  by 
the  woman  for  whose  benefit  it  shall  be  made,  in  the  same  cases 
in  which  she  would  forfeit  her  dower;  and  upon  such  forfeiture, 
any  estate  so  conveyed  for  jointure,  and  every  pecuniary  provi- 
sion so  made,  shall  immediately  vest  in  the  person  or  his  legal 
representatives,  in  whom  they  would  have  vested  on  the  deter- 
mination of  her  interest  therein,  by  the  death  of  such  woman. 
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1  R.  S.,  742-4.  Part  U,  ch.  1,  t.  8,  §§  16,  17. 

Right  to  dower,  etc.,  not  affected  by  acts  of  husband,  nor  ty 
judgment,  etc.,  against  him.- §  16.  No  act,  deed  or  conveyance, 
executed  or  performed  by  the  husband,  without  the  assent  of 
his  wife,  evidenced  by  her  acknowledgment  thereof,  in  the  man- 
ner required  by  law  to  pass  the  estates  of  married  women,  and 
no  judgment  or  decree  confessed  by  or  recovered  against  him, 
and  no  laches,  default,  covin  or  crime  of  the  husband,  shall 
prejudice  the  right  of  his  wife  to  her  dower  or  jointure,  or  pre- 
clude her  from  the  recovery  thereof,  if  otherwise  entitled  thereto. 

May  remain  in  husband's  house  40  days  —  §  17.  A  widow 
may  tarry  in  the  chief  house  of  her  husband,  forty  days  after  his 
death,  whether  her  dower  be  sooner  assigned  to  her  or  not,  with- 
out being  liable  to  any  rent  for  the  same,  and  in  the  mean  time 
she  shall  have  her  reasonable  sustenance  out  of  the  estate  of  her 
husband. 

[Sections  18  to  24  were  repealed  by  L.  1880,  eh.  245.] 

May  bequeath  crops. — §  25.  A  widow  may  bequeath  the  crop 
in  the  ground  of  the  land  holden  by  her  in  dower. 

[R.  S.,  part  2,  ch.  1;  1  R.  S.  743.] 
TITLE  IV. 

Of  Estates  for  Years,  and  at  Will;  and  the  Rights  and  Duties  of 
Landlords  and  Tenants. 

Section  1.  Construction  of  certain  agreements  for  use  of  lands,  eta,  In 
New    York. 

2.  Effect  of  new  lease,  after  surrender  of  former  lease. 

3.  Attornments  by  tenants  void,  except  in  certain  cases. 

4.  5  &  6.  [Repealed.] 

7.  Tenancy  at  will  or  by  sufferance,  may  be  terminated  by  notice. 

8.  How  notice  to  be  served. 

0.  Rights  of  landlord  on  expiration  of  notice. 

10.  Penalty  on   tenant  for  not  yielding   possession   after  giving 

notice. 

11.  Penalty  on  tenants,  etc.,  for  holding  over  after  notice  to  quit 
12  to  17.  [Repealed.]    [744] 

18.  Right  to  distrain  for  rents  or  services,  declared. 

19.  Remedy  by  action  for  rent  due  on  leases  for  life. 

20.  Rents  dependent  on  life  of  another,  how  recovered  after  his 

death. 

21.  Remedy  of  executors,   etc.,   for  arrears  of  rent. 

22.  Rights  of  executors,  etc.,  of  tenant  for  life  having  rent  due. 

23.  Rights  of  grantors,  assignees,  etc.,  of  lessor  of  demised  lan'ds. 

24.  Rights  of  lessors  and  their  assignees,  etc. 

25.  Two  last  sections  to  extend  to  leases  in  fee,  for  life  or  for  years. 
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Part  n,  ch.  1,  t.  4,  §§  IS.  1  R.  S.,  744-6. 

Section  26*  When  landlord  may  recover  for  use  and  occupation. 

27.  Penalty  on   tenant  for  not  delivering  process,   notices,  etc, 
served  on   him. 

Duration   of  certain   agreements   in    New    York«  —  §  1. 

Agreements  for  the  occupation  of  lands  or  tenements,  in  the 
eitv  of  New  York,  which  shall  not  particularly  specify  the 
duration  of  such  occupation,  shall  be  deemed  valid  until  the 
first  day  of  May  next  after  the  possession  under  such  agree- 
ment shall  commence,  and  the  rent  under  such  agreement  shall 
be  payable  at  the  usual  quarter  days  for  the  payment  of  rent 
in  the  said  city,  unless  otherwise  expressed  in  the  agreement 

Effect  of  new  lease  after  surrender  of  former  lease. — §3. 
If  any  lease  be  surrendered  in  order  to  be  renewed,  and  a 
new  lease  be  made  by  the  chief  landlord,  such  new  lease  shall 
be  good  and  valid  to  all  intents  and  purposes,  without  a  sur- 
render of  all  or  any  of  the  under  leases  derived  out  of  such 
original  lease  so  surrendered;  and  the  chief  landlord,  his  les- 
see, and  the  holders  of  such  under  leases,  shall  enjoy  all  their 
rights  and  interests,  in  the  same  manner  and  to  the  same* 
extent,  as  if  the  original  lease  had  been  still  continued;  and 
the  chief  landlord  shall  have  the  same  remedy  by  distress,  or 
entry  upon  the  demised  premises  for  the  rents  and  duties 
secured  by  such  new  lease,  so  far  as  the  same  do  not  exceed 
the  rents  and  duties  reserved  in  the  original  lease  so  sur- 
rendered. 

Attornments  by  tenants. — §  3.  The  attornment  of  a  tenant 
to  a  stranger  shall  be  absolutely  void,  and  shall  not  in  any  wise 
afifect  the  possession  of  his  landlord,  unless  it  be  made, 

1.  With  the  consent  of  the  landlord:  or, 

2.  Pursuant  to,  or  in  consequence  of,  a  judgment  at  law,  or 
the  order  or  decree  of  a  court  of  equity:  or, 

3.  To  a  mortgagee  after  the  mortgage  has  become  forfeited. 

[Sections  4  to  6  repealed  hy  L.  1880,  ch.  245.] 

Tenancy  at  will,  etc.,  terminated  by  notice.  [745.] — §  7. 
Wherever  there  is  a  tenancy  at  will,  or  by  sufferance  created, 
by  the  tenant's  holding  over  his  term,  or  otherwise,  the  same 
may  be  terminated  by  the  landlord's  giving  one  month's  notice 
in  writing  to  the  tenant,  requiring  him  to  remove  therefrom. 

How  served. — §  8.  Such  notice  shall  be  served  by  delivering 
the  same  to  such  tenant,  or  to  some  person  of  proper  age  resid- 
ing on  the  premises;  or  if  the  tenant  can  not  be  found,  and 
there  be  no  such  person  residing  on  the  premises,  such  notice 
may  be  served  by  aflSxing  the  same  on  a  conspicuous  part  of 
the  premises,  where  it  may  be  conveniently  read. 
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i  R.  S.,  745-7.  Part  II,  ch.  1,  t.  4.  §§  9-18. 

Rights  of  landlord. —  §  9.  At  the  expiration  of  one  month 
from  the  serrice  of  such  notice,  the  landlord  may  re-enter, 
or  maintain  ejectment,  or  proceed  in  the  manner  prescribed 
by  law,  to  remove  such  tenant,  without  any  further  or  other 
notice  to  quit 

Penalty  on  tenant  for  not  yielding  possession  after  giving 
notice.  —  §  10.  If  any  tenant  shall  give  notice  of  his  intention 
to  quit  the  premises  by  him  holden,  and  shall  not  accordingly 
deliver  up  the  possession  thereof,  at  the  time  in  such  notice 
specified,  such  tenant,  his  executors  or  administrators,  shall, 
from  thenceforward,  pay  to  the  landlord,  his  heirs  or  assigns, 
double  the  rent  which  he  should  otherwise  have  paid,  to  be 
levied,  sued  for  and  recovered,  at  the  same  time  and  in  the 
same  manner,  as  the  single  rent;  and  such  double  rent  shall 
be  continued  to  be  paid  during  all  the  time  such  tenant  shall 
continue  in  possession  as  aforesaid. 

[Lessee  may  quit  and  not  liable  for  rent  if  premises  untenantable, 
L.  1860,  ch.  345.  Lease  made  void  and  landlord  may  re-enter,  if  premises 
used  for  unlawful  business,  L.  1873,  ch.  583.] 

Penalty  on  tenants,  etc.,  for  holding  over  after  notice 
to  quit  —  §  11.  If  any  tenant,  for  life  or  years,  or  if  any 
other  person  who  may  have  come  into  the  possession  of  any 
lands  or  tenements,  under  or  by  collusion  with  such  tenant, 
shall  wilfully  hold  over  any  lands  or  tenements  after  the  ter- 
mination of  such  term,  and  after  demand  made  and  one  month's 
notice,  in  writing,  given  in  the  manner  herein  before  prescribed, 
requiring  the  possession  thereof  by  the  person  entitled  thereto, 
•such  person  so  holding  over  shall  pay  to  the  person  so  kept 
out  of  possession,  or  his  representatives,  at  the  rate  of  double 
[746]  the  yearly  value  of  the  lands  or  tenements  so  detained, 
for  so  long  a  time  as  he  shall  so  hold  over  or  keep  the  person 
entitled,  out  of  possession;  and  shall  also  pay  and  remunerate 
all  special  damages  whatever,  to  which  the  person  so  kept  out 
of  possession  may  be  subjected  by  reason  of  such  holding  over; 
and  there  shall  be  no  relief  in  equity  against  any  recovery  had 
at  law  under  this  section. 

[Sections  12-17  were  repealed  by  L.  1846,  ch.  274.] 

Right  to  distrain.  [747.] — §  18.  When  any  certain  services  or 
certain  rent  reserved  out  of  any  lands  or  tenements,  shall  not 
be  paid  or  rendered  when  due,  the  person  entitled  thereto,  may 
distrain  for  the  same. 

[This  section  has  been  practically  ot)8olete  since  L.  1846,  ch.  274,  which 
abolished  distress  for  rent.} 


Digitized  by 


Google 


1820  THE  REVISED  STATUTES  OF  1827-8, 

Part  n,  ch.  1,  t.  4,  §§  19-24  1  E.  S.,  747. 

Remedy  on  leases  forHfe — §  19.  Any  person  having  any  rent 
due  upon  any  lease  for  life  or  lives,  may  have  the  same  remedy 
to  recover  such  arrears,  by  action  of  debt,  as  if  such  lease  were 
for    years. 

Rents  dependent  on  life  of  another. —  §  20.  Every  person  enti- 
tled to  any  rents  dependent  upon  the  life  of  any  other,  may, 
nctwithstand  the  death  of  such  other  person,  have  the  same 
remedy  by  action  or  by  distress,  for  the  recovery  of  all  arrears 
of  such  rent,  that  shall  be  behind  and  unpaid  at  the  death  of 
such  other  person,  as  he  might  have  had  if  such  person  was  in 
full  life. 

Remedy  of  executors,^  etc.,  for  arrears  of  rent. — §  21.  The 
executors  or  administrators  of  every  person  to  whom  any  rent 
shall  have  been  due  and  unpaid  at  the  time  of  his  death,  may 
have  the  same  remedy  by  action  or  by  distress,  for  the  recovery 
of  all  such  arrears,  that  their  testator  or  intestate  might  have 
had,  if  living. 

Executors,  etc.,  of  tenant  for  life. — §  22.  When  a  tenant  for 
life,  who  shall  have  demised  any  lands,  shall  die  on  or  after  the 
day  when  any  rent  became  due  and  payable,  his  executors  or 
administrators  may  recover  from  the  under  tenant,  the  whole 
rent  due;  if  he  die  before  the  day  when  any  rent  is  to  become 
due,  they  may  recover  the  proportion  of  rent  which  accrued 
b^^fore.his  death. 

Rights  of  grantees,  assignees,  etc.,  of  lessor  of  demised  lands. 
—  §  23.  The  grantees  of  any  demised  lands,  tenements,  rents  or 
other  hereditaments,  or  of  the  reversion  thereof,  the  adsignees 
of  the  lessor  of  any  demise,  and  the  heirs  and  personal  repre- 
sentatives of  the  lessor,  grantee  or  assignee,  shall  have  the 
same  remedies. by  entry,  action,  distress  or  otherwise,  for  the 
non-performance  of  any  agreement  contained  in  the  lease  so 
assigned,  or  for  the  recovery  of  any  rent,  or  for  the  doing  of  any 
waste  or  other  cause  of  forfeiture,  as  their  grantor  or  lessor 
had,  or  might  have  had,  if  such  reversion  had  remained  in  such 
lessor  or  grantor. 

Rights  of  lessees  and  their  assignees,  etc.— §  24.  The  lessees 
of  any  lands,  their  assigns  or  personal  representatives,  shall 
have  the  same  remedy  by  action  or  otherwise  against  the  lessor, 
his  grantees,  assignees,  or  his  or  their  representatives,  for  the 
breach  of  any  covenant  or  agreement  in  such  lease  contained, 
as  such  lessee  might  have  had  against  his  immediate  lessor, 
except  covenants  against  incumbrances,  or  relating  to  the  title 
or  possession  of  the  premises  demised. 
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IB.  S.,  748.  Part  II,  ch.  1,  t.  4,  §§  25-27. 

Application  of  two  last  sections.  [748.]  —  §  25.  The  pro- 
Tisions  of  the  two  last  sections  shall  extend  as  well  to  grants 
or  leases  in  fee,  reserving  rents,  as  to  leases  for  life  and  for 
years. 

[L.  I860,  ch.  396. — ^^'An  act  to  repeal  chapter  ninety-eight  of  the  laws 
of  eighteen  hundred  and  five,  and  the  subsequent  re-enactment 
thereof." 

"  Section  1.  Chapter  ninety-eight  of  the  laws  of  eighteen  hundred  and 
five,  passed  April  ninth,  eighteen  hundred  and  five,  entitled  **An  act  to 
amend  an  act  entitled  *An  act  to  enable  grantees  of  reversions  to  take 
advantage  of  the  conditions  to  be  pwformed  by  lessees,'  "  and  section 
three  of  chapter  thirty-one  of  the  revised  laws,  passed  March  nineteenth, 
eighteen  hundred  and  thirteen,  being  a  re-enactment  of  said  chapter 
ninety-eight  of  the  laws  of  ei^teen  hundred  and  five,  and  section  twenty- 
five  of  chapter  one,  title  four,  part  two,  of  the  Revised  Statutes,  being  a 
further  re-enactment  of  the  same,  shall  not  apply  to  deeds  of  conveyance 
in  fee  made  before  the  ninth  day  of  April,  eighteen  hundred  and  five, 
nor  to  such  deeds  hereafter  to  be  made."] 

When  landlords  may  recover  for  use  and  occupation. — 
§  26.  Any  landlord  may  recover  in  an  action  on  the  case, 
a  reasonable  satisfaction  for  the  use  and  occupation  of  any 
lands  or  tenements,  by  any  person  under  any  agreement  not 
made  by  deed:  and  if  any  parol  demise  or  other  agreement, 
not  being  by  deed,  by  which  a  certain  rent  is  reserved,  shall 
appear  in  evidence  on  trial  of  any  such  action^  the  plaintiff 
shall  not  on  that  account  be  debarred  from  a  recovery,  but 
may  make  use  thereof  as  evidence  of  the  amount  of  the  dam- 
ages to  be  recovered. 

Penalty  on  tenant  for  not  delivering,  etc.,  notice  served 
on  him. —  §  27.  Every  tenant  to  whom  a  declaration  in  eject- 
ment, or  any  other  process,  proceeding  or  notice  of  any  pro- 
ceeding, to  recover  the  land  occupied  by  him,  or  the  possession 
thereof,  shall  be  served,  shall  forthwith  give  notice  thereof  to 
his  lan*dlord,  under  the  penalty  of  forfeiting  the  value  of  three 
years  rent  of  the  premises  so  occupied  by  him,  which  may  be 
sued  for  and  recovered  by  the  landlord  or  person  of  whom 
such  tenant  holds. 

TITLE   V. 

Miscellaneous  Provisions  of  a  Oeneral  Nature. 

Section  1.  Words  of  inheritance  not  necessary  to  convey  a  fee,  etc 

2.  Intent  of  parties  to  conveyances,  to  be  carried  into  effect 

3.  [Repealed.) 

4.  Heirs  and  devisees  to  extinguish  mcnrtgages  on  lands  coming 

to   them..  ^ 


Digitized  by 


Google 


1822 

THE  REVI8ED 

STATUTES 

OF 

1827-8, 

Part  II, 

ch. 

1,  t.  6.  §§  1-11. 

1R.S., 

74S-S0. 

Section    5-9.  [Repealed.] 

10.  Defloitlon  of  terms  "real  estate"  and  "lands." 

11.  Vested   rights,    and   construction   of   instrum^its,   not   to   be 

affected. 

Certain  words  not  necessary  to  pass  a  fee.  —  §1.    The 

term  "  heirs,"  or  other  words  of  inheritance,  shall  not  be 
requisite  to  create  or  convey  an  estate  in  fee;  and  every  grant 
or  devise  of  real  estate,  or  any  interest  therein,  hereafter  to 
be  executed,  shall  pass  all  the  estate  or  interest  of  the  grantor 
or  testator,  unless  the  intent  to  pass  a  less  estate  or  interest 
shall  appear,  by  express  terms,  or  be  necessarily  implied  in 
the  terms  of  such  grant. 

Duty  of  courts  in  construing  conveyances.  —  §  2.  In  the 
construction  of  every  instrument  creating  or  conveying,  or 
authorising  the  creation  or  conveyance  of,  any  estate  or  in- 
terest in  lands,  it  shall  be  the  duty  of  courts  of  justice,  to 
carry  into  effect  the  intent  of  the  parties,  so  far  as  such 
intent  can  be  collected  from  the  whole  instrument,  and  is 
consistent  with  the  rules  of  law. 

[Section  3  was  repealed  by  L.  1880,  ch.  245.] 

Mortgages  on  lands  inherited  or  devised,  by  whom  to  be 
paid.  [749.]  —  §  4.  Whenever  any  real  estate,  subject  to  a 
mortgage  executed  by  any  ancestor  or  testator,  shall  descend 
to  an  heir,  or  pass  to  a  devisee,  such  heir  or  devisee  shall 
satisfy  and  discharge  such  mortgage,  out  of  his  own  property, 
without  resorting  to  the  executor  or  administrator  of  his  an- 
cestor, unless  there  be  an  express  direction  in  the  will  of  such 
testator,  that  such  mortgage  be  otherwise  paid. 

[Sections  5  to  9  were  repealed  by  L.  1880,  ch.  245.] 

"Real  estate"  and  "lands"  defined.  [750.]— §  10.  The 
terms  "  real  estate,'''  and  "  lands,"  as  used  in  this  chapter, 
shall  be  construed  as  co-extensive  in  meaning  with  lands,  tene- 
ments and  hereditaments. 

[These  terms,  defined,  generally,  Stat.  Const.  L.,  S§  2-3,  ante,  p.  110.] 

Vested  rights,  and  construction  of  instruments^  not  to  be 
affected. —  §  11.  None  of  the  provisions  of  this  chapter,  except 
those  converting  formal  trusts  into  legal  estates,  shall  be  con- 
strued as  altering  or  impairing  any  vested  estate,  interest  or 
right;  or  as  altering  or  affecting  the  construction  of  any  deed, 
will  or  other  instrument,  which  shall  have  taken  effect  at  any 
time  before  this  chapter  shall  be  in  force  as  a  law. 
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IB.  a,  750-1.  Part  II,  ch.  3 

CHAPTEB  n. 
Of  Titlb  to  Bbal  Peopbbtt  by  Descent.  • 

Section  1.  General  rule  as  to  the  order  in  which  real  estate  shall  descend. 

2.  Rule  as  to  lineal  descendants  in  equal  degrees  of  consanguinity. 

3.  Rule  when  any  children  are  living  and  any  have  died  leaving 

descendants. 

4.  Rule  in  last  section  to  apply  to  all  descendants  of  unequal 

degrees. 

5.  In  what  casee  inheritance  to  go  to  father. 

6.  When  inheritance  to  go  to  mother  for  life;  when  in  fee. 

7.  When  collateral  relatives  to  inherit;  rule  if  there  are  sevei^ 

of  equal  degreesJ 

8.  Brothers  and   sisters  and   their  descendants,   when,   and  In 

what   shares,   to   inherits 

9.  Rule  in  last  section  to  apply  to  all  other  direct  lineal  descend- 

ants of  brothers  and  sisters,   of  unequal   degrees. 

10.  Brothers  and  sisters  of  father,  and  their  descendants,  when, 

and  in  what  shares,  to  inheritj 

11.  When  brothers  and  sisters  of  mother,  and  their  descendants, 

to    inherit 

12.  In    what   case    brothers    and    sisters   of    mother,    and    their 

descendants,  to  be  preferred  to  those  of  father. 

13.  When  brothers  and  sisters  of  both   father  and   mother,   and 

their  descendants,  to  inherit  equally. 

14.  When  mother  of  illegitimate  intestate,  and  her  descendants, 

to    inherit. 

15.  Rule*as  to  relatives  of  the  half  blood. 

16.  In  cases  not  provided  for,  rules  of  common  law  to  prevail. 

17.  Rule  when  but  one  heir;  when  several,  to  hold  as  tenants  in 

common. 

18.  Posthumous  descendants  and  relatives,  to  inherit  as  if  born 

in  life  of  intestate^ 

19.  Illegitimate  children  and  relatives,  not  to    inherit.    [751] 

20.  This  chapter  not  to  affect  estates  by  the  curtesy,  or  in  dower, 

or   limitations  by  deed   or   will. 

21.  Descent  of  estates  in  trust. 

22.  Alienism   of  ancestor  not   to  preclude  inheritance. 

23.  Advancement  of  real  and  personal  estate,   if  equal  to  share 

of  an  heir,  to  be  set  off  against  it. 

24.  If  not  equal,  to  be  deducted,  so  that  all  the  shares  may  be 

equal. 

25.  Value  of  advancement,  how  ascertained. 

20.  Certain  expenses  and  gifts,  not  to  be  deemed  advancements. 

27.  Definition  of  terms  **  real  estate "   and  **  inheritance.** 

28  &  29.  Construction  of  certain  expressions  used  in  this  chapter. 
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General  rule  as  to  the  order  in  which  real  estate  shall 
descend. —  §  1.  After  this  chapter  shall  take  effect,  the  real 
estate  of  every  person,  who  shall  die  without  devising  the  same, 
shall  descend  in  manner  following: 

1.  To  his  lineal  descendants; 

2.  To  his  father; 

3.  To  his  mother;  and 

4.  To  his  collateral  relatives. 

Subject  in  all  cases  to  the  rules  and  regulations  hereinafter 
irescribed.  [Thus  am.  by  L.  1895,  ch.  171,  taking  effect  January 
1,1896,  and  L.  1895,  ch.  1022,  taking  effect  JuneU,  1895.] 

Lineal  descendants  being  in  equal  degrees. — §  2.  If  the 
intestate  shall  leave  several  descendants  in  the  direct  line  of 
lineal  descent,  and  all  of  equal  degree  of  consanguinity  to  such 
intestate,  the  inheritance  shall  descend  to  such  persons  in  equal 
parts,  however  remote  from  the  intestate,  the  common  degree 
of  consanguinity  may  be. 

Children  living,  and  descendants  of  dead  children.  r—§  3. 
If  anj  of  the  children  of  such  intestate  be  living,  and  any  be 
dead,  the  inheritance  shall  descend  to  the  children  who  are 
living,  and  to  the  descendants  of  such  children  as  shall  have 
died;  so  that  each  child  who  shall  be  living,  shall  inherit  such 
share  as  would  have  descended  to  him,  if  all  the  children  of  the 
intestate  who  shall  have  died  leaving  issue,  had  been  living; 
and  so  that  the  descendants  of  each  child  who  shall  be  dead, 
shall  inherit  the  share,  which  their  parent  would  have  received 
if  living. 

Rule  in  last  section  to  apply  to  all  descendants  of  unequal 
degrees.  —  §  4.  The  rule  of  descent  prescribed  in  the  last 
section,  shall  apply  in  every  case  where  the  descendants  of  the 
intestate,  entitled  to  share  in  the  inheritance,  shall  be  of  un- 
equal degrees  of  consanguinity  to  the  intestate;  so  that  those 
who  arc  in  the  nearest  degree  of  consanguinity,  shall  take  the 
shares  Avhich  would  have  descended  to  them,  had  all  the  de- 
scendants in  the  same  degree  of  consanguinity,  who  shall  have 
died  leaving  issue,  been  living;  and  so  that  the  issue  of  the 
descendants  who  shall  have  died,  shall  respectively  take  the 
ehares,  which  their  parents,  if  living,  would  have  received. 

When  father  to  inherit — §  5.  In  case  the  intestate  shall  die 
without  lawful  descendants,  and  leaving  a  father,  then  the  in- 
heiitarce  fhall  go  to  such  father,  unless  the  inheritance  came 
to  the  intestate  on  the  part  of  his  mother,  and  such  mother  be 
living;  but  if  such  mother  be  dead,  the  inheritance  descending 
on  her  part  shall  go  to  the  father  for  life,  and  the  reversion  to 
the  l»rolherg  and  sisters  of  the  intestate  and  their  descendants, 
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acoordii)^  to  the  law  of  inheritance  by  collateral  relatives  liere- 
inafter  provided;  if  there  be  no  such  brothers  or  sisters,  or  their 
descendants  living,  such  inheritance  shall  descend  to  the  father 
in  fee.    [Thus  am.  by  L.  1830,  ch.  320,  §  13.] 

When  mother  to  inherit  for  her  life  ;  when  to  inherit  in  fee. 
[752.1-§  6.  If  the  intestate  shall  die  without  descendants  and 
leaving  no  father,  or  leaving  a  father  not  entitled  to  take  the 
inheiitance  under  the  last  preceding  section,  and  leaving  a 
mother,  and  a  brother  or  sister,  or  the  descendant  of  a  brother 
or  sister,  then  the  inheritance  shall  descend  to  the  mother  dur- 
ing her  life,  and  the  reversion  to  such  brothers  and  sisters  of 
the  intestate  as  may  be  living,  and  the  descendants  of  such  as 
may  be  dead,  according  to  the  same  law  of  inheritance  herein 
after  provided.  If  the  intestate  in  such  case,  shall  leave  no 
brother  or  sister,  nor  any  descendents  of  any  brother  or  sister, 
the  inheritance  shall  descend  to  the  mother  in  fee. 

Collateral  relatives ;  rule  when  all  of  different  degrees. — §  7. 
If  there  be  no  father  or  mother,  capable  of  inheriting  the 
estate,  it  shall  descend,  in  the  cases  herein  after  specified,  to  the 
collateral  relatives  of  the  intestate;  and  if  there  be  several  such 
relatives,  all  of  equal  degree  of  consanguinity  to  the  intestate, 
the  inheritance  shall  descend  to  them  in  equal  parts,  however 
remote  from  the  intestate,  the  common  degree  of  consanguinity 
may  be. 

Brothers  and  sisters;  their  descendants— §  8.  If  all  the 
brothers  and  sisters  of  the  intestate  be  living,  the  inheritance 
shall  descend  to  such  brothers  and  sisters;  if  any  of  them  be  living, 
and  any  be  dead,  then  to  the  brothers  and  sisters,  and  every  of 
them  who  are  living,  and  to  the  descendants  of  such  brothers 
and  sisters  as  shall  have  died;  so  that  each  brother  or  sister  who 
shall  be  living,  shall  inherit  such  share  as  would  have  descended 
to  him  or  her,  if  all  the  brothers  and  sisters  of  the  intestate, 
who  shall  have  died  leaving  issue,  had  been  living;  and  so  that 
such  descendants  shall  inherit  the  share,  which  their  parent 
would  have  received,  if  living. 

Rule  if  such  descendants  are  of  unequal  degrees.  —  §  9. 
The  same  law  of  inheritance,  prescribed  in  the  last  section,  shall 
prevail,  as  to  the  other  direct  lineal  descendants  of  every  brother 
and  sister  of  the  intestate,  to  the  remotest  degree,  whenever 
such  descendants  are  of  unequal  degrees. 

Brothers  and  sisters  of  father  and  their  descendants. — §  1\ 
If  there  be  no  heir  entitled  to  take  under  either  of  the  preceding 
sections,  the  inheritance,  if  the  same  shall  have  come  to  the 
intestate  on  the  part  of  his  father,  shall  descend. 
229 
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1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in 
equal  shares,  if  all  be  living: 

2.  If  any  be  living,  and  any  shall  have  died  leaving  issue,  then 
to  such  brothers  and  sisters  as  shall  be  living,  and  to  the 
descendants  of  such  of  the  said  brothers  and  sisters  as  shall  have 
died: 

3.  If  all  such  brothers  and  sisters  shall  have  died,  then  to  their 
descendants: 

In  all  cases,  the  inheritance  shall  descend  in  the  same  manner, 
as  if  all  such  brothers  and  sisters,  had  been  the  brothers  and 
sisters  of  the  intestate.    [753] 

Brothers  and  sisters  of  mother  and  their  descendants.— §  11. 
If  there  be  no  brothers  and  sisters,  or  any  of  them,  of  the  father 
of  the  intestate,  and  no  descendants  of  such  brothers  and  sis- 
ters, then  the  inheritance  shall  descend  to  the  brothers  and  sis- 
ters of  the  mother  of  the  intestate,  and  to  the  descendants  of 
such  of  the  said  brothers  and  sisters  as  shall  have  died,  or  if 
all  shall  have  died,  then  to  their  descendants,  in  the  same  man- 
ner, as  if  all  such  brothers  and  sisters  had  been  the  brothers  and 
sisters  of  the  father. 

In  what  case  brothers  and  sisters  of  mother  and  their 
descendants,  to  be  preferred  to  those  of  father.— §  12.  In  all 
cases  not  provided  for  by  the  preceding  sections,  where  the 
inheritance  shall  have  come  to  the  intestate  on  the  part  of  his 
mother,  the  same,  instead  of  descending  to  the  brothers  and 
sisters  of  the  intestate's  father,  and  their  descendants,  as  pre- 
scribed in  the  preceding  tenth  section,  shall  descend  to  the 
brothers  and  sisters  of  the  intestate's  mother,  and  to  their 
descendants,  as  directed  in  the  last  preceding  section;  and  if 
there  be  no  such  brothers  and  sisters,  or  descendants  of  them, 
then  such  inheritance  shall  descend  to  the  brothers  and 
sisters  and  their  descendants,  of  intestate's  father,  as  before 
prescribed. 

When  brothers  and  sisters  of  both  father  and  mother,  etc., 
to  inherit  equally.  —  §  13.  In  cases  where  the  inheritance 
has  not  come  to  the  intestate,  on  the  part  of  either  the  father 
or  mother,  the  inheritance  shall  descend  to  the  brothers  and 
sisters  both  of  the  father  and  mother  of  the  intestate,  in  equal 
shares,  and  to  their  descendants,  in  the  same  manner  as  if  all 
such  brothers  and  sisters,  had  been  the  brothers  and  sisters  of 
the  intestate. 

Mother,  etc,  of  illegitimate  intestate.— §  14.  In  case  of  the 
death,  without  descendants,  of  an  intestate  who  shall  have  been 
illegitimate,  the  inheritance  shall  descend  to  his  mother;  if  she 
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be  dead,  it  shall  descend  to  the  relatives  of  the  intestate  on  the 
part  of  the  mother,  as  if  the  intestate  had  been  legitimate. 

Relatives  of  the  half  blood. —  §  15.  Relatives  of  the 
Kalf  blood  shall  inherit  equally  with  thoee  of  the  whole 
blood  in  the  same  degree;  and  the  descendants  of 
such  relative  shall  inherit  in  the  same  manner  as  the 
descendants  of  the  whole  blood;  unless  the  inheritance 
came  to  the  intestate  by  descent,  devise,  or  jrift  of  some 
one  of  his  ancestors;  in  which  case>  fill  liiose  who  are  not  of  the 
blood  of  such  ancestor,  shall  be  excluded  from  such  inheritance. 
Common  law,  when  to  prevail. —  §  16.  In  all  cases  not  pro- 
vided for  by  the  preceding  rules,  the  inheritance  shall  descend 
according  to  the  course  of  the  common  law. 

Rule  as  to  one  heir.  Several  heirs,  how  to  hold. —  §  17. 
Whenever  there  shall  be  but  one  person  entitled  to  inherit, 
according  to  the  provisions  of  this  chapter,  he  shall  take  and 
hold  the  inheritance  solely;  and  whenever  an  inheritance,  or 
a  share  of  an  inheritance,  shall  descend  to  several  persons, 
under  the  provisions  of  this  chapter,  they  shall  take  as  tenants 
in  common,  in  proportion  to  their  respective  rights.    [754] 

Posthumous  descendants  and  relatives. — ?  18.  Descendants 
and  relatives  of  the  intestate,  begotten  before  his  death,  but 
bom  thereafter,  shall  in  all  cases  inherit  in  the  same  manner, 
as  if  they  had  been  born  in  the  life  time  of  the  intestate,  and 
had  survived  him. 

Illegitimate  children  and  relatives. —  §  19.  Children  and 
relatives  who  are  illegitimate,  shall  not  be  entitled  to  inherit, 
under  any  of  the  provisions  of  this  chapter. 

Certain  estates,  etc.,  not  to  be  affected.— §  20.  The  estate 
of  a  husband  as  tenant  by  the  curtesy,  or  of  a  widow  as  tenant 
in  dower,  shall  not  be  affected  by  any  of  the  provisions  of  this 
chapter;  nor  shall  the  same  affect  any  limitation  of  any  estate 
by  deed  or  will. 

Estates  ii  trust.— g  21.  Real  estate  held  in  trust  for  any 
other  person,  if  not  devised  by  the  person  for  whose  use  it  is 
held,  shall  descend  to  his  heirs,  according  to  the  provisions 
of  this  chapter. 

Alienism  of  ancestor.— §  22.  No  person  capable  of  inherit- 
ing  under  the  provisions  of  this  chapter,  shall  be  precluded  from 
such  inheritance,  by  reason  of  the  alienism  of  any  ancestor  of 
such  person. 

When  advancement  to  be  set  off—.!  23.  If  any  child  of  an 
intestate  shall  have  been  advanced  by  him,  by  settlement  or 
portion  of  real  or  personal   estate,   or   of  both  of  them,  the 
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value  thereof  shall  be  reckoned,  for  the  purpose  of  this  section 
only,  as  part  of  the  real  and  personal  estate  of  such  intestate, 
descendible  to  his  heirs,  and  to  be  distributed  to  his  next  of  kin, 
according  to  law;  and  if  such  advancement  be  equal  or  supe- 
rior, to  the  amount  of  the  share,  which  such  child  would 
be  entitled  to  receive,  of  the  real  and  personal  estate  of  the 
deceased,  as  above  reckoned,  then  such  child  and  his  descend- 
ants shall  be  excluded  from  any  share,  in  the  real  and  personal 
estate  of  the  intestate. 

When  to  be  deducted. — §  24  But  if  such  advancement  be 
not  equal  to  such  share,  such  child  and  his  descendants  shall 
be  entitled  to  receive  so  much  only,  of  the  personal  estate, 
and  to  inherit  so  much  only,  of  the  real  estate  of  the  intestate, 
as  shall  be  suflacient  to  make  all  the  shares  of  the  children, 
in  such  real  and  personal  estate  and  advancement,  to  be  equal 
as  near  aa  oan  be  estimated. 

Value  of  advancement. — §  25.  The  value  of  any  real  or  per- 
80(nal  e^£a£ef  so  advaiu^  shall  be  deemed  to  be  that,  if  any, 
which  was  acknowledged  by  the  child  by  an  instrument  in 
writing;  otherwise  such  value  shall  be  estimated,  according 
to  the  worth  of  the  property  when  given. 

Expenses,  etc.,  not  advancements. —  §  26.  The  maintaining 
or  educating,  or  the  giving  of  money  to  a  child,  without  a 
view  to  a  portion  or  settlement  in  life,  shall  not  be  deemed 
an  advancement 

Terms  "real  estate"  and  ** inheritance"  defined— §  87. 
The  term  "  real  estate,'^  as  used  in  this  chapter,  shall  be  con- 
strued to  include  every  estate,  interest  and  right,  legal  and 
equitable,  in  lands,  tenements  and  hereditaments,  except  such 
as  are  determined  [755]  or  extinguished  by  the  death  of  an 
intestate,  seised  or  possessed  thereof,  or  in  any  manner  entitled 
thereto,  and  except  leases  for  years,  and  estates  for  the  life 
of  another  person;  and  the  term  "inheritance,"  as  used  in 
this  chapter,  shall  be  understood  to  mean  real  estate,  as  herein 
defined,  descended  according  to  the  provisions  of  this  chapter. 

[Real  property,  defined,  Stat  Const.  L.,  §§  2-3,  ante,  p.  110.] 

Construction  of  certain  expressions. — §  28.  Whenever,  in 
the  preceding  sections,  any  person  is  described  as  living,  it  shall 
be  understood  that  he  was  living  at  the  time  of  the  death  of  the 
Intestate,  from  whom  the  descent  came;  and  whenever  any  per- 
son is  described  as  having  died,  it  shall  be  understood,  that  he 
died  before  such  intestate. 

Meaning  of  certain  other  expressions. — §29.  The  expressions 
used  in  this  chapter,  '*  where  the  estate  shall  have  come  to  the 
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intestate,  on  the  part  of  the  father,"  or  "  mother,"  as  the  case 
may  be,  shall  be  construed  Yo  include  every  case  where  the  in- 
heritance shall  have  come  to  the  intestate,  by  devise,  gift,  or 
descent  from  the  parent  referred  to,  or  from  any  relative  of  the 
blood  of  such  parent 

[8  30,  added  by  L.  1805,  ch.  171,  taking  effect  Jan.  1,  1896,  was  repealed 
by  L.  1895,  ch.  1022,  taking  effect  June  14,  1895.] 

[R.    S.,    part   2;    1    R.    S.,    755.] 

CHAPa^ERHL 

Of  thb  Pbooi'  jlsd  Bxoobdihg  of  OomrsTAiroBs  of  Bbal  Estatb^ 

Aim  THB  Canobllino  of  Mobtoaobs. 
BeotiOD  1.  Conveyances  of  real  estate,  where  to  be  recorded;  consequence 
of   omissioiL. 

2.  Deeds  and  mortgages  to  be  recorded  in  different  sets  of  books. 

3.  Defeasances,  etc.,  of  deeds  to  be  recorded  with  tbem. 

4.  Officers  in  this  state  and  in  the  United  States,  authorised  to 

take  proofs,  etc.,  of  deeds. 

5.  Ambassadors,  consuls,  etc..  In  Europe,  etc.,  may  take  proofs, 

etc. 

6.  In  Great  Britain,  etc.,  consuls,  etc.,  may  take  proof,  etc. 

7.  Proofs,  etc..  how  certified  by  mayors,  consuls  and  ambassadors; 

effect  thereof. 

8.  Proofs,    etc.,    before    special    commissioners    appointed    by 

chancery. 

9.  Identity   of   persons  acknowledging  deed,    to   be    known  Mr 

nroved^ 

10.  Married  women  in  this  state,  to  be  examined,  etc. 

11.  Proof,  etc.,  of  conveyances  by  married  women  residing  out  of 

this  statej 

12.  Proof  of  deeds  by  subscribing  witnesses,  how  made. 

13.  When  and  how  witnesses  to  deeds,  compelled  to  testify  con- 

cerning themj 

14.  Penalty   and   proceedings  on   refusal,   etc.,   to   appear   or  to 

testifyj 

15.  Certificate  of  proof,  etc..  to  be  lnd(»*sed  on  deed;  its  contents. 
16  A  17.  [Repealed.] 

18.  Certificates  of  certain  Judges  and  commisslon«rs,  when  and 

how  to  be  authenticated. 

19.  Last  section  not  to  apply  to  deeds  of  agents  of  certain  estatea 

20.  Certificates  to  be  recorded  with  conveyance;  effect  of  omission. 

21.  Conveyances  by  treasurer  of  Connecticut,  haw  verified. 

22.  This  chapter  not  to  affect  conveyances  heretofore  proved,  etc. 

23.  Conveyances  heretofore  executed,  but  not  proved,  how  to  be 

proved,    eta 

24.  Conveyances  to  be  recorded  in  OTder  of  delivery,  and  deemd4 

then    reoorded. 
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Sectloa  25.  Entry  of  time  of  recording,  etc.,  to  be  made  and  endorsed  on 
deed. 

26.  Transcripts  of  records  how  to  be  verified,  in  order  to  be 

evidence. 

27.  [Repealed.] 

28.  Upon  what  proof  records,  etc.,  of  mortgages,  to  be  discharged. 
'               29.  Certificate  of  discharge  and  proof,  etc.,  to  be  recorded;  in  the 

minutes  of  discharge,  reference  to  be  made  to  the  page 
where  certificate  is  recorded.    [750.] 

30.  Where  witnesses  to  conveyance  dead,  before  whom  it  may  be 

proved. 

31.  What  proof  to  be  made;  matters  to  be  stated  in  certificate. 

32.  Deed  so  proved,  on  being  deposited,  may  be  recorded. 

33.  Effect  of  recording  and  deposit,  as  notice,  as  evidence. 

34.  Punishment  for  recording  deeds,  etc.,  without  being  prove;!,  eta 

35.  Punishment   of   Judges,   etc.,   for   malfeasance  in   executing 

powers  herein  given. 

36.  Definition  of  term  *'  real  estate,"  as  used  in  this  chapter. 

37.  Construction  of  the  term  "  purchaser." 

38.  Meaning  of  term  "  conveyance." 

39.  Last  section  not  to  extend  to  powers  of  attorney,  but  they  and 

contracts  for  land  may  be  proved,  etc.,  and  recorded;  effect 
thereof. 

40.  Ijetter  of  attorney  recorded  not  affected  by  revocation  until  it 

be  recorded. 

41.  Recording  assignment  of  mortgage  not  to  be  notice  to  mort- 

gagor, etc. 

42.  This  chapter  not  to  extend  to  leases  for  life  or  years,  in  certain 

counties. 

43.  What  provisions  of  this  chapter  apply  to  register  in  New  York. 

Conveyances  to  be  recorded  in  county  derk*s  office. —  §  1. 

Every  conveyance  of  real  estate,  within  this  state,  hereafter 
made,  shall  be  recorded  in  the  office  of  the  clerk  of  the  county 
where  such  real  estate  shall  be  situated;  and  every  such  con- 
veyance not  so  recorded,  shall  be  void  as  against  any  subsequent 
purchaser,  in  good  faith  and  for  a  valuable  consideration,  of  the 
same  real  estate,  or  any  portion  thereof,  whose  conveyance  shall 
be  first  duly  recorded. 

L.  1843,  Gh.  210,  §  5,  as  am.  by  L.  1887,  ch.  5^,  L.  1893,  ch.  182,  reads  as 
follows: 

*'  §  5.  The  copy  of  any  record,  or  of  any  recorded  deed  or  instrument, 
attested  and  authenticated  in  such  manner  as  would  by  law  entitle  it  to 
be  read  in  evidence,  may  be  again  recorded  in  any  office  wherein  the 
original  would  be  entitled  to  be  recorded,  and  such  record  shall  have  the 
same  effect  as  if  the  original  were  so  recorded.  If  said  original  instrument 
be  a  deed,  lease  or  mortgage  of  real  property,  separate  parcels  of  whic*  are 
situate  in  separate  counties,  then  a  duly  authenticated  copy  of  said  instru- 
ment as  recorded  in  one  of  said  counties  shall  be  entitled  to  record  in  any 
county  in  which  any  of  said  parcels  of  said  real  property  is  situate,  and 
such  record  shall  have  the  same  effect  as  if  the  original  instrument,  duly 
certified  as  required  by  section  eighteen  of  chapter  three  of  part  two  of  the 
Revised  Statutes  was  so  recorded  with  such  certificate." 

L.  1845,  ch.  110,  §  1,  reads  as  follows: 

*'  {(  1.  All  letters  patent  issued  under  the  great  seal  of  this  state,  grant- 
ing land  to  any  person  or  persons,  in  addition  to  the  record  thereof  made 
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In  the  office  of  the  secretary  of  state,  may  be  recorded  In  the  county 
where  the  lands  granted  are  situated,  in  the  same  manner  and  with  the 
like  effect  as  any  deed  regularly  acknowledged  or  proved  before  an  officer 
authorized  by  law  to  take  the  proof  and  acknowledgment  of  deeds,  when- 
ever the  patentee  or  owner  of  such  lands  shall  request  the  same  to  be 
so  recorded." 

L.  1839.  ch.  295,  §  5,  reads  as  follows: 

"  §  5.  A  copy  of  any  deed,  conveyance  or  other  instrument  in  writing 
relating  to,  or  in  any  manner  affecting  the  title  to  any  real  estate,  which 
is  or  may  be  recorded  or  filed  in  the  office  of  the  secretary  of  state,  upon 
being  certified  by  the  said  secretary  in  the  manner  required  by  law,  to 
entitle  the  same  to  be  read  in  evidence,  may  be  recorded  in  the  office  of 
the  clerk  of  any  county  in  this  state,  or  in  the  office  of  the  register  of 
deeds  in  the  city  of  New  York  with  the  secretary's  certificate;  and  such 
record  and  a  duly  certified  copy  thereof,  may  be  read  in  evidence  in 
the  same  manner  and  with  the  like  effect,  as  the  record  of  a  conveyance 
of  real  estate  situate  In  such  coimty,  originally  recorded  in  the  said 
clerk's  office,  or  in  the  office  of  the  said  register,"] 

Different  books  for  deeds  and  mortgagees. —  §  2.  Different 
Beta  of  books  shall  be  profvided,  by  the  clerks  of  ihe  several 
counties,  for  the  recording  of  deeds  and  mortgages;  in  one  of 
which  sets,  all  conveyances  absolute  in  their  terms,  and  not 
intended  as  mortgages,  or  as  securities,  in  the  nature  of  mort- 
gages, shall  be  recorded;  and  in  the  other  set,  such  mortgages 
and  securities  shall  be  recorded. 

[L.  1843,  ch.  199.^  An  act  requiring  county  clerks  to  make  and  keep 
books   of   general   indices. 

"  Section  1.  The  clerks  of  the  several  counties  In  this  state,  and  the 
register  of  the  city  and  county  of  New  York,  in  those  counties  in  which 
general  indices  of  deeds  dnd  mortgages  have  not  been  made  and  preserved, 
according  to  the  act  passed  April  18,  1826,  shaU  provide  proper  books 
for  making  such  general  indices,  and  shall  form  indices  therein  in  such 
manner  as  to  afford  correct  and  easy  reference  to  the  several  books  of 
record  in  their  offices  respectively.  There  shall  be  one  book  for  deeds 
and  another  for  mortgages.  In  each  book  there  shall  be  made  double 
entries,  or  two  lists  of  names  in  alphabetical  order.  In  one  shall  be  set 
the  names  of  the  grantors  or  mwtgagors,  followed  by  the  names  of  their 
g^ntees  or  hiortgagees ;  and  in  the  other,  the  names  of  the  grantees  or 
mortgagees,  followed  by  the  names  of  the  grantors  or  mortgagors,  leav- 
ing proper  blanks  between  each  class  of  names  for  subsequent  entries; 
and  in  those  counties  in  which  indices  were  made  under  the  said  act  of 
April  18,  1826,  and  have  been  preserved,  the  several  clerks  shall  complete 
the  same  by  bringing  them  down  to  the  present  time,  and  in  either  case, 
the  said  clerks  shall  keep  the  said  indices  complete  by  adding  to  the  lists, 
as  deeds  and  mortgages  shall  be  sent  In  to  be  recorded. 

"  §  2.  Each  county  clerk  Is  hereby  authorized  to  charge  In  his  account 
against  his  county,  all  necessary  expenses  which  he  may  incur  in  the 
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purchase  of  books  for  such  Indices,  and'  at  and  aftM*  the  rate  of  fifty  c^its 
for  every  hundred  names  which  he  may  enter  In  such  book. 

"  §  3.  The  provisions  of  this  act  shall  not  apply  to  such  counties  in  this 
state  as  now  have  a  general  numerical  index  of  deeds  and  mcn^gages  la 
the  office  of  the  clerk  of  said  counties."] 

Certain  deeds  to  be  deemed  mortgages ;  defeasances,  etc., 
to  be  recorded — j§[  3.  lEyjerji  deed!  oonveying  real  j&stat^  whidh, 
by  any  other  instrument  in  writing,  shall  appear  to  have  been 
intended,  only,  as  a  security  in  the  nature  of  a  mortgage,  though 
it  be  an  absolute  conveyance  in  terms,  shall  be  considered  as 
a  mortgage;  and  the  person  for  whose  benefit,  such  deed  shall 
be  made,  shall  not  derive  any  advantage  from  the  recording 
thereof,  unless  every  writing,  operating  as  a  defeasance  of  the 
same,  or  explanatory  of  its  being  designed  to  have  the  effect 
only  of  a  mortgage,  or  conditional  deed,  be  also  recorded  there- 
with, and  at  the  same  time. 

Officers  who  may  take  proofs,  etc.,  of  deeds. —  §  4.  To  entitle 
any  conveyance  hereafter  made,  to  be  recorded  by  any  county 
clerk,  it  shall  be  acknowledged  by  the  party  or  parties  executing 
the  same,  or  shall  be  proved  by  a  subscribing  witness  thereto, 
before  any  one  of  the  following  oflftcers: 

1.  If  acknowledged  or  proved  within  this  state;  the  chan- 
cellor, justices  of  the  supreme  court,  circuit  judges, 
supreme  court  commissioners,  judges  of  county  courts,  mayors 
and  recorders  of  cities,  or  commissioners  of  deeds;  but  no  county 
judge,  or  commissioner  of  deeds  for  a  county  or  city,  shall  take 
any  such  proof  or  acknowledgment,  out  of  the  city  or  county, 
for  which  he  was  appointed:     [757] 

[Acknowledgments  within  the  state,  may  be  taken  by  notaries  public 
and  commissioners  of  deeds.  Exec.  L.,  §§  85,  sub.  2,  86,  ante,  pp.  dSM; 
by  justices  of  the  peace.  L.  1840.  ch.  238;  by  surrogates^  L.  1884,  ch.  300. 
Requisites  of  acknowledgment,  and  who  may  take,  generally,  Stat  Const. 
L.,  S  15,  and  note,  ante,  p.  113.  Acknowledgments  in  other  states  and 
foreign  countries  before  commissioners  of  deeds  therefor  appointed  by  the 
governor  of  this  state.  Exec.  L.,  §§  87-9,  ante,  pp.  38G-8.1 

2.  If  acknowledged  or  proved  out  of  this  state,  and  within 
the  United  States;  th-e  chief  justice  and  associate 
justices  of  the  supreme  court  of  the  United  States, 
district  judges  of  the  United  States,  the  judges  or  justices 
of  the  supreme,  superior  or  circuit  court,  of  any  state 
or  territory,  within  the  United  States,  and  the  chief  judge, 
or  any  associate  judge,  of  the  circuit  court  of  the  United  States, 
in  the  District  of  Columbia:  but  no  proof  or  acknowledgment, 
taken  by  any  such  officer,  shall  entitle  a  conveyance  to  be  r«- 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1833 

IE.  S.,  757.  Partn,  ch.  8,  §4. 

corded,  unless  taken  within  some  place  or  territory,  to  which 
the  jurisdiction  of  the  court  to  which  he  belongs,  shall  extend. 

IL.  1848,  ch.  195.  reads  as  follows: 

"  §  1.  The  proof  or  acknowledgment  of  any  deed  or  other  written  instru- 
ment required  to  be  proved  or  acknowledged,  in  order  to  entitle  the  same  to 
be  recorded  or  read  in  evidence,  when  made  by  any  person  without  this 
state  and  within  any  other  state  or  territory  of  the  United  States,  or 
within  the  Dominon  of  Canada,  may  be  made  befcM'e  any  of&cer  of  such 
state,  territory  or  dominion  authorized  by  the  laws  thereof  to  take  the 
proof  and  acknowledgment  of  deeds;  and  when  so  taken  and  certified  as 
herein  provided,  shall  be  entitled  to  be  recorded  in  any  county  in  this 
state,  and  may  be  read  in  evidence  in  any  court  in  this  state,  in  the 
manner  and  with  like  effect  as  proofs  and  acknowledgments  taken, 
before  any  of  the  oflloers  now  authorized  by  law  to  take  such  proofs 
and  acknowledgments;  provided  that  no  such  acknowledgment  shall  be 
valid  tmless  the  officer  taking  the  same  shall  know  or  have  satisfactory 
evidence  that  the  person  making  such  acknowledgment  is  the  individual 
described  in  and  who  executed  the  said  deed  or  instrument*'  [Thus  am. 
by  L.  1802,  ch.  208,  L.  1893,  ch.  123.] 

"§  2.  To  entitle  any  conveyance  or  written  instrument,  acknowledged 
or  pi'oved  under  the  preceding  section,  to  be  read  in  evidence  or  recorded 
In  this  state  there  shall  be  subjoined  or  attached  to  the  certificate  of 
proof  or  acknowledgment  signed  by  such  officer  a  certificate  under  the 
name  and  official  seal  of  the  secretary  of  state  of  the  state  in  which 
such  officer  resides,  or  under  the  name  and  official  seal  of  the  clerk, 
register,  recorder  or  a  prothonotary  of  the  county  in  which  such  officer 
resides,  or  in  which  such  proof  or  acknowledgment  was  taken,  or  the 
derk  of  any  court  in  such  county  having  a  seal,  specifying  that  such, 
officer  was  at  the  time  of  taking  such  proof  or  acknowledgment  duly 
authorized  to  take  the  same,  and  that  such  secretary  of  state,  clerk,  regis- 
ter, recorder  or  prothonotary,  is  well  acquainted  with  the  handwriting  of 
such  officer  and  verily  believes  that  the  signature  to  said  certificate  of 
proof  or  acknowledgment  is  genuflQe."— [Thus  amended  by  L.  1867,  ch. 
557,  L.  1891,  ch.  100,  L.  1804,  ch.  729.] 

This  act  supersedes,  as  to  acknowledgments  thereafter  taken,  L.  1858, 
ch.  259,  which  reads  as  follows: 

"  Section  1.  Any  deed  or  conveyance  or  other  written  instrument,  affect- 
ing real  estate  within  this  state,  proved  or  acknowledged  in  any  other 
state  (Mr  territory  of  the  United  States,  according  to  the  laws  of  such 
state  or  territory,  where  the  grantor  or  grantors  of  such  deed  or  convey- 
ance and  the  officer  before  whom  the  same  shall  be  proved  or  acknowl- 
edged shall  be  dead;  and  when  such  proof  or  acknowledgment  shall  be 
certified  as  herein  provided,  may  be  recorded  in  any  coimty  of  tlie  state, 
and  may  be  read  in  evidence  in  any  court  of  this  state,  in  the  same  man- 
ner and  with  the  like  effect  as  though  the  same  had  been  proved  or 
acknowledged  as  required  by  the  laws  of  this  state,  provided  that  the 
death  of  the  grantor  or  grantors,  and  of  the  officer  before  whom  the  same 
230 
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shall  be  proved  or  acknowledged,  shall  be  proved  by  the  affidavit  of  one 
or  more  persons,  sworn  to  befoi-e  some  officer  authorized  by  law  to  admin- 
ister oaths  in  such  state  or  territory,  and  certified  as  herein  provided. 

*'  §  2.  To  entitle  such  deed  or  conveyance,  or  other  written  instrument, 
to  be  read  In  evidence  or  recorded  in  this  state,  there  shall  be  annexed 
to  the  certificate  of  proof  or  acknowledgment,  signed  by  such  officer,  a 
certificate  under  the  name  and  official  seal  of  the  clerk  or  register  of  the 
county  in  which  such  officer  resided,  specifying  that  such  officer  was,  at 
the  time  of  taking  such  proof  or  acknowledgment  duly  authorized  to  take 
the  same,  and  that  such  clerk  or  register  Is  well  acquainted  with  the  hand- 
writing of  such  officer,  and  verily  believes  that  the  signature  to  said 
certificate  of  proof  or  acknowledgment  Is  genuine,  and  that  such  deed  or 
conveyance  or  written  instrument,  is  proved  or  acknowledged  in  all 
respects,  as  required  by  the  laws  of  such  state  or  territory.  There  shall 
also  be  a  like  certificate  of  such  derk  or  register,  attached  to  the  jurat 
or  affidavit,  proving  the  death  of  the  grantor  or  grantors,  and  of  the 
officer  before  whom  the  deed  or  written  instrument  was  proved  or 
acknowledged,  certifying  that  such  officer  was,  at  the  time  of  taking  such 
affidavit  or  affidavits,  duly  authorized  to  take  the  same,  and  that  such 
clerk  or  register  is  well  acquainted  with  the  handwriting  of  such  officer, 
and  verily  believes  that  the  signature  to  such  jurat  or  affidavit  Is  genuine. 
Such  affidavit  or  affidavits  shall  be  recorded  with  such  deed  or  other 
written  instrument,  and  be  presumptive  evidence  of  the  facts  therein 
stated.'' 

L.  1845,  ch.  109,  $  1,  reads  as  follows: 

"  $  1.  Every  acknowledgment  or  proof  of  a  deed  or  mortgage,  made  or 
taken  before  the  mayor  of  any  city,  in  the  United  States,  and  certified  by 
him,  shall  be  as  valid  and  effectual,  as  if  taken  before  one  of  the  justices 
of  the  supreme  court  of  this  state." 

L.  1829,  ch.  222,  $  1,  reads  as  follows:  > 

"  $  1.  Every  acknowledgment  <m-  proof  of  a  deed  or  mortgage  made  or 
taken  before  the  mayor  of  either  of  the  cities  ofVPhiladelphia  or  Baltimore, 
or  before  any  consul  of  the  United  Sta^s  resident  in  any  foreign  port  or 
country,  or  before  a  judge  of  the  highest  court  4n  Upper  Canada  or  Lower 
Canada,  and  certified  by  them  respectively,  shall  be  as  valid  and  effectual 
as  if  taken  before  one  of  the  justices  of  the  supreme  court  of  this  state.'' 

L.  1870,  ch.  208,  §  1,  reads  as  foUows: 

"  §  1.  The  acknowledgment  or  proof  of  any  deed  or  other  written  instru- 
ment required  to  be  proved  or  acknowledged  in  order  to  entitle  the  same 
to  be  recorded  or  read  in  evidence  in  this  state,  by  any  person  being  In 
the  Dominion  of  Canada  may  be  made  (in  addition  to  the  persons  already 
authorized  by  law)  before  the  judge  of  any  court  of  record,  or  the  mayor 
of  any  city,  within  the  said  Dominion  of  Canada;  bu;t  no  such  acknowledg- 
ment or  proof  shall  be  valid  imless  the  officer  taking  the  same  knows  or 
has  satisfactory  evidence  that  the  person  making  It  is  the  individual 
described  in  and  who  executed  the  instrument  And  there  must  be  sub- 
joined or  attached  to  the  certificate  of  proof  or  acknowledgment,  if  taken 
before  a  judge  of  a  court  of  record,  a  certificate  under  the  name  and 
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official  seal  of  the  clerk  of  the  court,  that  there  is  such  a  court;  that  the 
judge  before  whom  the  proof  or  acknowledgment  is  taken  is  a  judge 
thereof:  tliat  such  court  has  a  seal;  that  he  is  the  clerk  thereof;  that  he 
is  well  acquainted  with  the  handwriting  of  such  judge,  and  verily  believes 
his  signature  genuine.  If  the  proof  or  acknowledgment  be  taken  before 
the  mayor  of  any  city,  it  shall  be  certified  by  him  imder  his  seal  of 
office.  And  such  proof  or  acknowledgment  taken  pursuant  to  the  fore- 
going provisions  shall  be  as  valid  and  effectual  as  if  taken  before  a  justice 
of  the  supreme  court  of  this  state." 

As  to  officers  who  may  take  acknowledgments  In  Canada,  see  also 
H  5,  6,  8,  post.] 

Ambassadors,  consuls,  etc.,  in  Europe,  etc. — §  5.  If  the  party 
or  parties  executing  such  conveyance  shall  be,  or  reside,  in  any 
State  or  kingdom  in  Europe,  or  in  North  or  South  America,  the 
same  may  be  acknowledged  or  proved  before  any  ambassador, 
minister  plenipotentiary,  or  any  minister  extraordinary,  or  any 
charge  d'affaires,  of  the  United  States,  resident  and  accredited 
within  such  State  or  kingdom.  If  such  parties  be  or  reside  in 
France,  such  conveyance  may  be  acknowledged  or  proved  before 
the  consul  of  the  United  States,  appointed  to  reside  at  Paris; 
and  if  such  parties  be  or  reside  in  Russia,  such  conveyances  may 
be  acknowledged  or  proved  before  the  consul  of  the  United 
States  appointed  to  reside  at  Saint  Petersburg.  [Thus  am,  by 
L.  1895,  ch.  793,  taking  effect  May  27,  1895.] 

Mayors,  consuls,  etc.,  in  Great  Britain. — §  6.  If  the  party  to 
Bnch  conveyance  be  or  reside  within  the  United  Kingdom  of 
Great  Britain  and  Ireland  or  the  dominions  thereunto  belonging, 
the  same  may  be  acknowledged  or  proved  before  the  mayor  or 
provost  or  chief  magistrate  of  any  city  or  town  in  said  kingdom 
or  dominions,  or  before  any  consul  of  the  United  States  ap- 
pointed to  reside  at  any  place  in  said  kingdom  or  dominions. 
[Thus  am.  by  L.  1883,'  ch.  80.] 

[L.  1863.  ch.  246,  §§  1-2,  reads  as  follows: 

"  Foreign  ackuowledgrments.—  Section  1.  The  acknowledgment  or  proof 
of  any  deed  or  other  written  instrument  required  to  be  proved  or  acknowl- 
edged in  order  to  entitle  the  same  to  be  recorded  or  read  in  evidence 
In  this  state,  by  any  person  being  in  any  foreign  coimtry  may  be  made 
before  any  consul-general,  vice-consul,  deputy  consul,  consular  agent  vice- 
consular  agent  commercial  agent  or  vice-commercial  agent  of  the  United 
St;Ue3  government  resident  in  any  foreign  port  or  country,  and  when 
certified  by  him,  under  his  seal  of  office  or  under  the  seal  of  the  con- 
sulate or  agency  to  which  he  is  attached,  to  have  been  made  before 
him  by  the  party  executing  or  being  a  subscribing  witness  to  the  same, 
and  that  the  said  party  executing  the  same  is  knoxNTi  or  proven  to  him  to 
be  the  same  person  who  is  described  in  and  who  executed  the  same,  shall 
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be  as  valid  and  effectual  as  if  taken  before  one  of  the  justices  of  the 
supreme  court  In  this  state.  [Thus  am.  by  L.  1888,  ch.  246,  superseding 
L.  1865,  ch.  421.} 

"  Former  ones  confirmed.—  §  2.  All  acts  of  vice-consuls,  deputy  consuls, 
consular  agents,  vice-consular  agents,  commerical  agents,  or  vice-commer- 
cial agents  of  the  United  States  government,  in  taking  the  acknowledg- 
ment or  proof  of  deeds,  mortgages  or  other  instruments  relating  to  real 
estate,  hitherto  performed,  are  hereby  confirmed;  provided  that  the  cer- 
tificate thereof  is  in  the  form  required  by  the  statutes  of  this  state." 
[Thus  am.  by  L.  1865.  ch.  421. 

L.  1847,  ch.  170,  provides  for  acknowledgments  by  soldiers  of  the  army 
in  Mexico.  As  to  acknowledgments  in  Canada,  see,  also,  L.  1848,  ch.  195: 
L.  1829,  ch.  222;  L.  1870,  ch.  208.  all  set  out  in  full  in  note  to  §  4.  sub.  2, 
ante.  Acknowledgments  in  any  foreign  country  may  be  taken  before  any 
United  States  consul  resident  therein,  L.  1829,  ch.  222,  set  out  in  full  in 
note  to  §  4,  sub.  2,  ante.] 

Proo&i  etc.|  how  certified  in  foreign  countries. —  §  7.  Such 
proof  or  acknowledgment,  duly  certified  under  the  hand,  and 
seal  of  office,  of  Buch  consuls,  or  of  the  said  mayors  or  chief 
magistrates  respectively,  or  of  such  minister  or  charge  des 
affaires,  shall  have  the  like  force  and  validity,  as  if  the  same 
were  taken,  before  a  justice  of  the  supreme  court  of  this  state. 

Proofs,  etc.,  taken  by  special  commission  from  chancery. 
—  §  8.  Every  such  conveyance,  heretofore  made,  or  hereafter  to 
be  made,  may  be  acknowledged  or  proved,  without  the  United 
States,  before  any  person  specially  authorized  for  that  particu- 
lar purpose,  by  a  commission  under  the  seal  of  the  court  of 
chancery  of  this  state,  to  be  issued  to  any  reputable  person 
residing  in,  or  going  to,  the  country  where  such  proof  or 
acknowledgment  is  to  be  taken;  and  the  acknowledgment  or 
proof  so  taken,  shall  be  of  the  like  force  and  validity,  as  if  the 
same  were  taken  before  a  justice  of  the  supreme  court  of  this 
state. 

[Supreme  court  succeeds  to  court  of  chancery,  Civ.  Code,  §  217.] 

Requisites  for  acknowledgments.  [768.]— §  9.  No  acknowledg- 
ment of  any  conveyance Tiaving  been  executed,  shall  be  taken  by 
any  officer,  unless  the  officer  taking  the  same,  shall  know^  or  have 
satisfactory  evidence,  that  the  person  making  such  acknowledg- 
ment, is  the  individual  described  in,  and  who  executed  such 
conveyance. 

Id.;  when  made  by  married  women  in  this  state.  —  §  10. 
The  acknowledgment  of  a  married  woman  residing  within  this 
state,  to  a  conveyance  purporting  to  be  executed  by  her,  shall 
not  be  taken,  unless  in  addition  to  the  requisites  contained  Ib 
the  preceding  section,  she  acknowledge,  on  a  private  examlna- 
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tion,  apart  from  her  husband,  that  she  executed  such  convey- 
ance, freely,  and  without  any  fear  or  compulsion  of  her  husband; 
nor  shall  any  estate  of  any  such  married  woman,  pass,  by  any 
conveyance  not  so  acknowledged. 

[This  section  is  superseded,  as  to  subsequent  acknowledgments  of  mar- 
ried women,  by  L.  1879,  ch.  249,  §  1,  as  am.  by  L.  1880.  ch.  300.  which 
reads  as  follows: 

**  §  1.  The  acknowledgment  by  married  women  or  the  proof  of  the  exe- 
cution by  married  women  of  deeds  or  other  written  instruments  may  pe 
made,  taken  and  certified  in  the  same  manner  as  if  they  were  sole;  and 
all  acta  and  parts  of  acts  which  require  from  them  any  other  or  different 
acknowledgments,  proofs  or  certificates  thereof  are  hereby  repealed."] 

Married  women  residing  out  of  this  state. —  §  11.  When 
any  married  woman,  not  residing  in  tbis  state,  shall  join  with 
her  husband,  in  any  conveyance  of  any  real  estate,  situated 
within  this  state,  the  conveyance  shall  have  the  same  effect  as  if 
she  were  sole;  and  the  acknowledgment  or  proof,  of  the  execu- 
tion of  such  conveyance  by  her,  may  be  the  same  as  if  she  were 
sole. 

Proof  by  subscribing  witness. —  §  12.  The  proof  of  the  execu- 
tion of  any  conveyance,  shall  be  made  by  a  subscribing  witness 
thereto,  who  shall  state  his  own  place  of  residence,  and  that  he 
knew  the  person  described  in,  and  who  executed  such  convey- 
ance; and  such  proof  shall  not  be  taken,  unless  the  officer  is 
personally  acquainted  with  such  subscribing  witness,  or  has 
satisfactory  evidence  that  he  is  the  same  person,  who  was  a 
subscribing  witness  to  such  instrument 

[The  term  acknowledgment  Includes  such  proof,  Stat  Const.,  L.,  §  15, 
ante,  p.  113.] 

When  and  how  witnesses  to  deeds,  compelled  to  testify  con- 
cerning them.-  §  13.  Upon  the  application  of  any  grantee,  in  any 
conveyance,  his  heirs  or  personal  representatives,  or  of  any  per- 
son claiming  under  them,  verified  by  the  oath  of  the  applicant, 
that  any  witness  to  the  conveyance,  residing  in  the  county  where 
such  application  is  made,  refuses  to  appear  and  testify,  touching 
the  execution  thereof,  and  that  such  conveyance  cannot  be 
proved  without  his  evidence,  any  officer  authorised  to  take  the 
acknowledgment  or  proof  of  conveyances,  except  a  commis- 
sioner of  deeds,  may  issue  a  subpoena  requiring  such  witness  to 
appear  and  testify  before  such  officer,  touching  the  execution  of 
such  conveyance. 

Penalty,  etc.,  for  refusal  to  appear  to  testify.— §  14.  Every 
person,  who  being  served  with  such  subpoena,  shall,  without 
reasonable  cause,  refuse  or  neglect  to  appear,  or  appearing,  shall 
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refuse  to  answer  upon  oath,  touching  the  matters  aforesaid, 
shall  forfeit  to  the  party  injured,  one  hundred  dollars;  and  may 
also  be  committed  to  prison  by  the  officer  who  issued  such  sub- 
poena, there  to  remain  without  bail,  and  without  the  liberties  of 
the  jail,  until  he  shall  submit  to  answer  upon  oath  as  aforesaid. 
[759] 

Certificate  of  proof,  etc^  to  be  endorsed  on  deed;  its  con- 
tents.--§  16.  Every  officer  who  shall  take  the  acknowledgment 
or  proof  of  any  conveyance,  shall  endorse  a  certificate  thereof, 
signed  by  himself,  on  the  conveyance;  and  in  such  certificate, 
shall  set  forth  the  matters  herein  before  required  to  be  done, 
known,  or  proved,  on  such  acknowledgement  or  proof,  together 
with  the  names  of  the  witnesses  examined  before  such  officer, 
and  their  places  of  residence,  and  the  substance  of  the  evidence 
by  them  given. 

[Sections  16  and  17  repealed  by  L.  1877,  eh.  417.] 

Certificates  of  certain  judges  and  of  commissioners  of  deeds, 
to  be  authenticated  in  certain  cases  by  county  clerk. — §  18. 
Where  any  conveyance  shall  be  proved  or  acknowledged,  before 
any  judge  of  the  county  courts,  not  of  the  degree  of  counsellor 
at  law,  in  the  supreme  court,  or  before  any  commissioner  of 
deeds  appointed  for  any  county  or  city,  it  shall  not  be  entitled 
to  be  read  in  evidence,  or  to  be  recorded,  in  any  other  county 
than  that  in  which  such  judge  or  commissioner  shall  reside, 
unless  in  addition  to  the  preceding  requisites,  there  shall  be  sub- 
joined to  the  certificate  of  proof  or  acknowledment,  signed  by 
such  judge  or  commissioner,  a  certificate  under  the  hand  and 
official  seal  of  the  clerk  of  the  county,  in  which  such  judge  or 
commissioner  resides,  specifying  that  such  judge  or  commis- 
sioner was,  at  the  time  of  taking  such  proof  or  acknowledgment, 
duly  authorized  to  take  the  same,  and  that  the  said  clerk  is  well 
acquainted  with  the  handwriting  of  such  judge  or  commissioner, 
and  verily  believes,  that  the  signature  to  the  said  certificate  of 
proof  or  acknowledgment,  is  genuine. 

[This  section  does  not  apply  to  the  register  of  the  city  and  county  of 
New  York,  §  43,  post] 

Last  section  qualified. — §  19.  The  last  section  shall  not  apply 
to  any  conveyance  executed  by  any  agent  for  the  Holland  Land 
Company,  or  by  any  agent  of  the  Pulteqey  estate,  lawfully 
authorized  to  convey  real  estate. 

Certificates  to  be  recorded  with  conveyance;  effect  of  omis- 
sion.— §20.  The  certificate  of  the  proof  or  acknowledgment  of 
every  conveyance,  and  the  certificate  of  the  genuineness  of  the 
signature  of  any  judge  or  commissioner,  in  the  cases  where  suck 
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last  meDtioned  [760]  certificate  is  required,  shall  be  recorded, 
together  with  the  conveyance,  so  proved  or  acknowledged;  and 
unless  the  said  certificates  be  so  recorded,  neither  the  record  of 
such  conveyance,  new  the  transcript  thereof,  shall  be  read,  or 
received  in  evidence. 

Conveyances  by  treasurer  of  Connecticut. —  §  21.  All  con- 
veyances of  real  estate,  executed  since  the  tenth  day  of  March, 
one  thousand  eight  hundred  and  twenty-five,  or  hereafter  to  be 
executed,  by  the  treasurer  of  the  state  of  Connecticut,  which 
shall  be  acknowledged  by  him  before  the  secretary  of  state  of 
the  state  of  Connecticut,  and  the  acknowledgment  of  which, 
shall  be  certified  by  the  said  secretary,  under  the  seal  of  the  said 
state,  in  the  manner  herein  prescribed,  may  be  recorded  in  the 
proper  offices  within  this  state,  without  further  proof  thereof; 
and  every  such  conveyance,  or  the  record  thereof,  or  the 
transcript  of  such  record,  duly  certified,  may  be  read  in  evidence, 
as  if  such  conveyance  had  been  acknowledged  before  a  justice 
of  the  supreme  court. 

This  chapter  not  to  affect  conveyances  heretofore  proved, 
etc  —  §  22.  EJvery  conveyance  of  any  real  estate  within  this 
state,  heretofore  executed,  and  heretofore  acknowledged  or 
proved  and  certified,  in  such  manner  as  to  be  entitled  to  be  read 
in  evidence,  or  recorded,  under  the  laws  now  in  force,  but  which 
has  not  been  so  recorded,  shall  be  entitled  to  be  read  in  evi- 
dence, in  all  courts,  and  to  be  recorded  in  the  proper  office,  in 
the  same  manner,  and  with  the  like  effect,  as  if  this  chapter  had 
not  been  passed. 

Existing  conveyances  not  proved. —  §  23.  Every  such  con- 
veyance, not  already  proved  or  acknowledged,  may  be  proved  or 
acknowledged,  in  the  same  manner  as  conveyances  hereafter 
executed,  and  when  so  proved,  acknowledged  or  recorded,  shall 
have  the  like  effect. 

Order  of  recording,  etc.—  §  24.  Every  conveyance  entitled 
by  law  to  be  recorded,  stall  be  recorded  in  the  order,  and  as  of 
the  time,  when  the  same  shall  be  delivered  to  the  clerk  for  that 
purpose,  and  shall  be  considered  as  recorded,  from  the  time  of 
such  delivery. 

Time  of  recording  to  b*  entered  and  endorsed  on  deed. — 
§  25.  The  recording  officer  shall  make  an  entry  in  the 
record,  immediately  after  the  copy  of  every  convey- 
ance recorded,  specifying  the  time  of  the  day,  month 
and  year,  when  the  said  conveyance  was  recorded,  and 
shall  endorse  upon  every  conveyance  recorded  by  him,  a 
certificate,  stating  the  time  as  aforesaid,  when,  and  the  book  and 
page  where,  the  same  was  recorded. 
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Transcripts  of  records,  how  to  be  verified. —  §  26.  To  entitle 
the  transcripts  of  any  record  of  such  conveyance,  recorded  as 
aforesaid,  and  of  the  certificates  of  the  acknowledgment  or  proof 
thereof,  and  of  the  genuineness  of  any  signature  to  such  certi- 
ficate, to  be  read  in  evidence,  the  same  shall  be  certified  to  be 
a  true  copy  of  such  record,  by  the  clerk  of  the  county  in  whose 
custody  the  same  shall  be,  under  the  seal  of  the  court  of  common 
pleas  of  the  [761]  county  of  which  he  is  clerk,  or  by  the  register 
of  the  city  and  county  of  New  York,  when  such  record  shall  be 
in  his  custody. 

[Section  27  repealed  by  L.  1877,  ch.  417.] 

Discharge  of  record,  etc.,  of  mortgages.—  §  28.  Any  mortgage 
that  has  been  registered  or  recorded,  or  that  may  hereafter  be 
recorded,  shall  be  discharged  upon  the  record  thereof,  by  the 
officer  in  whose  custody  it  shall  be,  whenever  there  shall  be  pre- 
sented to  him,  a  certificate  signed  by  the  mortgagee,  his  per- 
sonal representatives  or  assigns,  acknowledged,  or  proved,  and 
certified,  as  herein  before  prescribed,  to  entitle  conveyances  to 
be  recorded,  specifying  that  such  mortgage  has  been  paid,  or 
otherwise  satisfied  and  discharged. 

Certificate  of  discharge,  etc.,  to  be  recorded ;  reference  in 
minute  of  discharge.  —  §  29.  Every  such  certificate,  and  the 
proof  or  acknowledgment  thereof,  shall  be  recorded  at  full 
length:  and  a  reference  shall  be  made  to  the  book  and  page, 
containing  such  record,  in  the  minute  of  the  discharge  of  such 
mortgage,  made  by  the  officer  upon  the  record  thereof. 

Proof  of  deed  when  witnesses  are  dead.—  §  30.  Where  the 
witnesses  to  any  conveyance,  authorised  by  this  chapter  to  be 
recorded,  shall  be  dead,  then  the  same  may  be  proved  before  any 
officer  authorised  to  take  the  proof  and  acknowledgment  of 
deeds,  other  than  commissioners  of  deeds,  and  county  judges 
not  of  the  degree  of  counsel  in  the  supreme  court. 

What  proof  to  be  made,  how  certified. — §  31.  The  proof  of  the 
execution  of  any  conveyance  in  such  case,  shall  be  made  by 
satisfactory  evidence  of  the  death  of  all  the  witnesses  thereto^ 
and  of  the  hand-writing  of  such  witnesses,  Or  any  one  of  them, 
and  of  the  grantor;  all  which  evidence,  with  the  names  and 
places  of  residence  of  the  witnesses  examined  before  him,  shall 
be  set  forth  by  the  officer  taking  the  same,  in  his  certificate  of 
such  proof. 

When  deed  to  be  recorded  —  §  32.  Any  conveyance  proved 
and  certified,  pursuant  to  the  two  last  sections,  may  be  recorded 
in  the  proper  office,  if  the  original  deed  be  at  the  same  time 
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deposited  in  tie  same  office,  there  to  remain,  for  the  inspection 
of  all  persons  desiring  to  examine  the  same. 

Effect  of  recording  and  deposit  —  §  33.  The  recording  and 
deposit  of  any  conveyance,  proved  and  certified  according  to 
the  provisions  of  the  three  last  sections,  shall  [762]  be  construct- 
ive notice  of  the  execution  of  such  conveyance,  to  all  purchasers 
subsequent  to  such  recording;  but  such  proof,  recording,  or 
deposit,  shall  not  entitle  such  conveyance,  or  the  record  thereof, 
or  the  transcript  of  such  record,  to  be  read  in  evidence. 

Punishment  for  recording  deeds,  etc.,  without  being  proved, 
etc.  —  §  34.  No  clerk  of  any  city  or  county,  shall  recwd  any 
conveyance,  by  which  any  interest  in  real  estate  is,  or  may  be  in 
any  way  affected,  unless  the  same  shall  have  been  duly  acknowl- 
edged or  proved,  and  such  acknowledgment  or  proof  duly  certi- 
fied according  to  law;  and  any  such  officer  offending  herein, 
shall  be  adjudged  guilty  of  a  misdemeanor,  and  on  conviction, 
shall  be  subject  to  fine  and  imprisonment 

Punishment  of  judges,  clerks,  etc.,  for  malfeasance.— §  36. 
Every  judge,  offloer,  or  other  person,  within  this  state,  authorised 
to  take  the  acknowledgment  or  proof  of  any  conveyance,  and 
every  clerk  of  any  county,  or  his  deputy,  who  shall  be  guilty  of 
any  malfeasance,  or  fraudulent  practice  in  the  execution  of  the 
duties  prescribed  to  them  by  law,  in  relation  to  the  taking,  or 
certifying,  the  proof  or  acknowledgment,  or  the  recording,  or 
certifying,  any  record  of  any  such  conveyance,  mortgage,  or  in- 
strument in  writing,  or  in  relation  to  the  cancelling  of  any  mort- 
gage, shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  be  subject  to  punishment  by  fine  and  imprison- 
ment, and  shall  also  be  liable  in  damages  to  the  party  injured. 

Term  "real  estate"  defined.— §  36.  The  term  "real  estate," 
as  used  in  this  chapter,  shall  be  construed  as  co-extensive  in 
meaning  with  "lands,  tenements  and  hereditaments,"  and  as 
embracing  all  chattels  real,  except  leases  for  a  term  not  exceed- 
'ing  three  years. 

[These  terms  defined,  generally,  Stat.  Const.,  L.,  §§  2-3,  ante,  p.  110.] 

Term  "purchaser." — §  37.  The  term  "purchaser,"  as  used  Ik 
this  chapter,  shall  be  construed  to  embrace  every  person  to 
whom  any  estate  or  interest  in  real  estate,  shall  be  conveyed 
for  a  valuable  consideration,  and  also  every  assignee  of  a  mort- 
gage, or  lease,  or  other  conditional  estate. 

Term  "conveyance."-^  38.  The  term  "conveyance,"  as  used  in 
this  chapter,  shall  be  construed  to  embrace  every  instrument  in 
writing,  by  which  any  estate,  or  interest  in  real  estate  is  created, 
231 
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aliened,  mortgaged  or  assigned;  or  by  which  the  title  to  any  real 
estate,  may  be  affected  in  law  or  equity;  except  last  wills  and 
testaments,  leases  for  a  term  not  exceeding  three  years,  and 
executory  contracts  for  the  sale  or  purchase  of  lands. 

Last  section  not  to  include  powers  of  attorney ;  but  they 
and  contracts  for  land,  may  be  proved  and  recorded. — §  o9. 
The  preceding  section  shall  not  be  construed  to  extend 
to  a  letter  of  attorney,  or  other  instrument  containing  a 
power  to  convey  lands  as  agent  or  attorney  for  the  owner  of 
such  lands;  but  every  such  letter  or  instrument,  and  every 
executory  contract  for  the  sale  or  purchase  of  lands,  when 
proved  or  acknowledged,  in  the  manner  prescribed  in  this 
chapter,  may  be  recorded  in  the  clerk's  oflSce  of  any  county,  in 
which  any  real  estate,  to  which  such  power  or  contract  re- 
lates, [763]  may  be  situated;  and  when  so  proved  or  acknowl- 
edged, and  the  record  thereof  when  recorded,  or  the  transcript 
of  such  record,  may  be  read  in  evidence,  in  the  same  manner, 
and  with  the  like  effect,  as  a  conveyance  recorded  in  such  county. 

Letters  recorded,  how  revoked.—  §  40.  No  letter  or  other  in- 
strument so  recorded,  shall  be  deemed  to  be  revoked  by  any 
act  of  the  party  by  wh(Mn  it  was  executed,  unless  the  instru- 
ment containing  such  revocation,  be  also  recorded  in  the  same 
oflBce,  in  which  the  instrument  containing  the  power  tvas 
recorded. 

Record  of  assignment  of  mortgage,  not  notice,  etc — §  41. 
The  recording  of  an  assignment  of  a  mortgage  shall  not  be 
deemed,  in  itself,  notice  of  such  assignment  to  a  mortgagor,  his 
heirs  or  personal  representatives,  so  as  to  invalidate  any  pay- 
ment made  by  them,  or  either  of  them,  to  the  mortgagee. 

Certain  leases  in  counties  named,  not  affected.— §  42.  The 
provisions  of  this  chapter  shall  not  extend  to  leases  for  life  or 
lives,  or  for  years,  in  the  counties  of  Albany,  Ulster,  Sullivan, 
Herkimer,  Dutchess,  Columbia,  Delaware  and  Schenectady. 

Register  in  New  York.—  §  43.  All  the  provisions  of  this 
chapter,  excepting  the  eighteenth  section,  conferring  any 
powers,  or  imposing  any  duties,  obligations  or  penalty  upon  a 
county  clerk,  shall  extend  and  apply  to  the  register  of  the 
city  and  county  of  New  York,  in  the  same  manner  as  if  he  were 
qounty  clerk  of  the  said  county. 
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CHAPTER  IV. 

Of  Titlb  to  Psbsohal  Pbofsbtx,  in  Obbtaih  Casbs. 

THle       I.  Of  limited  partnersMps. 

II.  Of  promissory  notes,  and  bills  of  exchange. 
III.  Of  the  interest  of  money. 

lY.  Of  accumulations  of  personal  property,  and  of  eacpectant  estates 
in  such  property. 

TITIiE  I. 

Of  Limited  Partnerships. 

Section    1.  For  what  purposes  limited  partnerships  may  be  formed. 

2.  To  consist  of  general  and  special  partners;  their  respective 

liabilities. 

3.  General  partners  only,  to  trsipsact  business. 

4.  Certificate  to  be  signed  by  all  the  partners;  Its  contents. 

5.  Certificates  before  whom,  and  how  to  be  acknowledged. 

6.  In  what  coimties  to  be  filed  and  recorded. 

7.  Aflldavit  also  to  be  filed;  Its  contents. 

a  Partnership  when  deemed  formed;  effect  of  false  certificates, 

etc. 
9.  Terms  of  partnership  how  to  be  published;  effect  of  omission. 

10.  Affidavits  of  publication,  where  to  be  filed;  effect  as  evidence. 

11.  Renewals,  etc.,  of  partnership,  how  to  be  made. 

12.  Alterations,  deemed  dissolution  of  partnership.    [764] 

13.  In  what  firm  and  names,  business  to  be  carried  on. 

14.  Suits  to  be  in  names  of  general  partners 

15.  Special  partner  act  to  withdraw   his  capital;   may  receive 

interest,  etc. 
10.  When  to  refund  Interest  received  by  him. 

17.  Rights  of  special  partners;  restrictions  upon  them. 

18.  Liability  of  general  partners  to  account 

19.  [Repealed.] 

20.  Assignments,    etc.,    in   certain   cases,   to  give  preference  to 

creditors,  void. 

21.  Certain  assignments,  etc.,  of  general  partners,  void. 

22.  Certain  acts  of  special  partner  to  render  him  liable. 

23.  Special  partners  not  to  claim  as  creditors  on  Insolvency  of 

firm. 

24.  Dissolution  by  acts  of  partners,  how  made  and  published. 

Purposes  of  limited  partnerships. — §  L  Limited  partnerships 
for  the  transaction  of  any  mercantile,  mechanical  or  manufac- 
turing business,  or  of  any  other  lawful  trade  or  business,  within 
this  state,  may  be  formed  by  two  or  more  persons,  upon  the 
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terms,  with  the  rights  and  powers,  and  subject  to  the  conditions 
and  liabilities  herein  prescribed;  but  the  provisions  of  this  title 
shall  not  be  construed  fo  authorize  any  such  partnerships  for 
the  purpose  of  banking  or  making  insurance.  [Thus  am.  by  L. 
1866,  ch.  70.] 

Liabilities  of  general  and  special  partners.  —  §  2.  Such 
partnerships  may  consist  of  one  or  more  persons,  who  shall  be 
called  general  partners,  and  who  shall  be  jointly  iind  severally 
responsible  as  general  partners  now  are  by  law;  and  of  one  or 
more  persons  who  shall  contribute,  in  actual  cash  payments,  a 
specific  sum  as  capital,  to  the  common  stock,  who  shall  be  called 
special  partners,  and  who  shall  not  be  liable  for  the  debts  of  the 
partnership,  beyond  the  fund,  so  contributed  by  him  or  them  to 
the  capital. 

Business;  by  whom  to  be  transacted.— §  3.  The  general  part- 
ners only  shall  be  authorised  to  transact  business  for  the  part- 
nership, except  as  provided  in  section  seventeen,  and  no  special 
partner  shall  be  authorised  to  sign  for  the  partnership,  or  to 
bind  the  same.    [Thus  am.  by  L.  1857,  ch.  414.] 

Certificate  to  be  signed  by  all  the  partners;  its  contents.— §  4. 
The  persons  desirous  of  forming  such  partnership,  shall  make 
and  severally  sign  a  certificate,  which  shall  contain, 

1.  The  name  or  firm  under  which  such  partnership  is  to  be 
conducted: 

2.  The  general  nature  of  the  business  intended  to  be  trans- 
acted: 

3.  The  names  of  all  the  general  and  special  partners  inter- 
ested therein,  distinguishing  which  are  general  and  which  are 
special,  partners,  and  their  respective  places  of  residence: 

4.  The  amount  of  capital  which  each  special  partner  shall 
have  contributed  to  the  common  stock: 

5.  The  period,  at  which  the  partnership  is  to  commence,  ajid 
the  period,  at  which  it  will  terminate. 

[§  5,  superseded  by,  ' 

''  L.  1837,  Chap.  129. — An  act  to  amend  title  first,  chapter  four,  part 
second  of  the  Revised  Statutes,  concerning  limited  partnerships. 

"  Section  1.  The  certificate  required  by  the  fourth  section  of  title  first 
of  chapter  four  of  part  second  of  the  Revised  Statutes  of  the  state  of 
New  York,  may  be  acknowledjred  or  proved,  as  to  the  several  persons  sign- 
ing the  same,  befoit*  the  same  perscms  before  whom  a  conveyance  of 
lands  may  be  now  or  hereafter  acknowlinlged  or  proved;  and  siioh 
acknowledgment  or  pi"oof.  shall  l>e  made  and  cei-tified  in  the  same  man- 
ner as  the  acknowle^lgment  or  proof  of  the  conveyances  of  lands  may  be 
made  or  certified;  and  the  certificate  when  so  made,  shall  have  the  same 
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effect  as  if  It  were  acknowledged  in  the  manner  heretofore  required  by 
the  law  hereby  amended."] 

When  to  be  filed  and  recorded. — §  6.  The  certificate  so 
acknowledged  and  certified,  shall  be  filed  in  tlie  office  of  the 
clerk  of  the  county  in  which  the  principal  place  of  [765]  business 
of  the  partnership  shall  be  situated,  and  shall  -also  be  recorded 
by  him  at  large,  in  a  book  to  be  kept  for  that  purpose,  open  to 
public  inspection.  If  the  partnership  shall  have  places  of  busi- 
ness situated  in  different  counties,  a  transcript  of  the  certificate, 
and  of  the  acknowledgment  thereof,  duly  certified  by  the  clerk 
in  whose  office  it  shall  be  filed,  under  his  official  seal,  shall  be 
filed  and  recorded  in  like  manner,  in  the  office  of  the  clerk  of 
every  such  county. 

Affidavit  to  be  filed. — §  7.  At  the  time  of  filing  the  original 
certificate,  with  the  evidence  of  the  acknowledgment  thereof,  as 
before  directed,  an  affidavit  of  one  or  more  of  the  general  part- 
ners shall  also  be  filed  in  the  same  office,  stating  that  the  sums, 
specified  in  the  certificate,  to  have  been  contributed  by  each  of 
the  special  partners  to  the  common  stock,  have  been  actually 
and  in  good  faith  paid  in  cash. 

[A3  to  wheth«:  ordinary  check  is  cash,  White  v.  Eiseman,  134  N.  Y.  101.1 

When  partnership  deemed  formed ;  consequence  of  false  cer- 
tificate, etc.— §  8.  No  such  partnership  shall  be  deemed  to  have 
been  formed,  until  a  certificate  shall  have  been  made,  acknowl- 
edged, filed  and  recorded,  nor  until  an  affidavit  shall  have  been 
filed,  as  above  directed;  and  if  any  false  statement  be  made  in 
such  certificate  or  affidavit,  all  the  persons  interested  in  such 
partnership,  shall  be  liable  for  all  the  engagements  thereof,  as 
general  partners. 

Terms  of  partnership  to  be  published ;  effect  of  omission.— §  9. 
The  partners  shall  publish  the  terms  of  the  partnership, 
when  requested,*  for  at  least  six  weeks  immediately  after  such 
registry,  in  two  newspape^,  to  be  designated  by  the  clerk  of  the 
county  in  which  such  registry  shall  be  made,  and  to  be  published 
in  the  senate  district  or  city,  or  town,  in  which  their  business 
shall  be  carried  on;  and  if  such  publication  be  not  made,  the 
partnership  shall  be  deemed  general.  [Thus  am.  by  L.  1862, 
ch.  476.] 

Proof  of  publication.  —  §  10.  Affidavits  of  the  publication  of 
such  notice,  by  the  printers  of  the  newspapers,  in  which  the 
same  shall  be  published,  may  be  filed  with  the  clerk  directing 
the  same,  and  shall  be  evidence  of  the  facts  therein  contained. 

*  So  in  the  original. 
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Renewals,  etc.,  of  partnership. —  §  11.  Every  renewal  or  con- 
tinuance of  such  partnership,  beyond  the  time  originally*  fixed 
for  its  duration,  shall  be  certified,  acknowledged  and  recorded, 
and  an  affidavit  of  a  general  partner  be  made  and  filed,  and 
notice  Be  given,  in  the  manner  herein  required  for  its  original 
formation;  and  every  such  partnership  which  shall  be  otherwise 
renewed  or  continued,  shall  be  deemed  a  general  partnership. 

Dissolution  of  partnership  by  iterations  or  death. — §  1?. 
Every  alteration  which  shall  be  made  in  the  names  of  the 
general  partners,  in  the  nature  of  the  business,  or  in  the  capital 
or  shares  thereof  contributed,  held  or  owned,  or  to  be  contri- 
buted held  or  owned,  by  any  of  the  special  partners,  and  the 
death  of  any  partner,  whether  general  or  special,  shall  be 
deemed  a  dissolution  of  the  partnership,  unless  Hie  articles  of 
partnership  shall  specify  that  in  such  events  the  partnen^Up 
shall  be  continued  by  the  survivors,  in  which  case  it  may  be  so 
continued  with  the  assent  of  the  heirs  or  legal  representatives 
of  the  deceased  partner.  And  every  such  partnership  which 
shall  be  carried  on  after  such  alteration  shall  have  been  made^ 
or  such  death  shall  have  occurred,  shall  be  deemed  a  general 
partnership  in  respect  to  all  business  transacted  after  such 
alteration  or  death,  except  in  the  case  of  a  provision  in  the 
articles  of  partnership  for  the  continuance  of  the  business  by 
the  survivors  as  aforesaid,  in  which  case  the  heirs  or  legal 
representatives  of  the  deceased  partner,  may  succeed  to  the 
partnership  rights  of  such  deceased  partner,  and  to  continue 
the  business  the  same  as  if  such  partner  had  remained  alive; 
provided,  however,  that  any  special  partner  may  at  any  time 
increase  the  amount  of  capital  stock  contributed,  held  or  owned 
by  him,  or  one  or  more  special  partner  or  partners  may  be 
added  to  the  partnership,  upon  actually  paying  in  an  additicmd 
amount  of  capital,  to  be  agreed  upon  by  the  general  and  special 
partners,  and  the  alteration  of  the  partnership  by  such  an 
increase  of  the  capital  stock  or  by  such  additional  special  part- 
ners shall  not  make  the  partnership  general,  nor  alter  its  name, 
nor  work  a  dissolution  provided  the  general  partners  in  the 
partnership  name  shall  file  an  additional  certificate  with  the 
clerk  with  whom  the  original  certificate  may  have  been  filed, 
signed  by  each  member  of  the  partnership  general  or  special  and 
duly  acknowledged  by  one  of  them  and  certified  in  the  manner 
required  by  law  for  the  original  certificate,  stating  the  names 
and  residences  of  such  special  partners  and  the  increase  of 
capital  or  the  amounts  respectively  contributed  to  the  com- 
mon stock  by  them  tofrether  with  an  affidavit  of  one  or  more  ef 
the  general  partners,  stating  that  the  sums  specified  in  such 
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additional  certificate,  to  haye  been  contributed  by  each  of  such 
special  partners  to  the  common  stock,  hare  been  actually  and 
in  good  faith  paid  in  cash.  No  additional  publication  of  the 
terms  of  the  partnership  nor  of  the  alteration  thereof  shall  be 
required  in  any  of  the  cases  provided  for  in  this  section.  And 
any  special  partner,  or  the  heirs  or  legal  representatives  of  any 
such  special  partner,  deceased,  may  sell  his  interest  in  the 
partnership  without  working  a  dissolution  thereof,  or  rendering 
the  partnership  general,  provided  a  notice  of  such  sale  be  filed 
within  ten  days  thereafter,  with  the  clerk  with  whom  such 
original  certificate  of  partnership  may  have  been  filed,  and  the 
purchaser  of  such  interest  may  thereupon  become  a  special 
partner,  with  the  same  rights  as  an  original  special  partner. 
[Thus  am,  by  L.  1895,  ch.  145,  taking  effect  March  21,  1895.1 

Names  composing  firm — §  13.  The  business  of  the  partner** 
ship  shall  be  conducted  under  a  firm  in  which  the  names  of  the 
general  partners  only  shall  be  inserted,  [766]  except  that  where 
there  are  two  or  more  general  partners  the  firm  name  may  con- 
sist of  either  one  or  more  of  such  general  partners,  with  or 
without  the  addition  of  the  words  "  and  company,"  or  "  &  Co.," 
jiud  if  the  name  of  any  special  partner  shall  be  used  in  such  firm 
with  his  privity,  he  shall  be  deemed  a  general  partner;  but  the 
said  partnership  shall  put  upon  some  conspicuous  place  on 
the  outside  and  in  front  of  the  building  in  which  it  has  its  chief 
place  of  business,  some  sign  on  which  shall  be  painted  in  legible 
English  characters,  all  the  names  in  full  of  all  the  members  of 
said  partnership,  and  in  default  thereof  no  action  shall  be 
abated  or  dismissed  by  reason  of  the  proof  of  plaintiff  of  the 
partnership  failing  to  meet  the  allegations  of  his  pleading  as  to 
the  names  and  number  of  the  partnership;  but  the  pleading  may 
be  amended  on  the  trial  to  conform  to  the  proof  in  that  respect 
without  costs.    [Thus  am.  by  L.  1866,  ch.  661,  §  1.] 

[Lu  180(1,  ch.  mi,  §  2.  "  This  act  shall  apply  to  existing  limited  partner- 
ships, but  shall  not  discharge  any  special  partner  from  any  liabiUty  now 
existing  upon  any  debt  or  obligation  heretofore  contracted." 

L.  1868.  ch.  256.  §  1,  as  amended  by  L.  1881.  ch.  425.  L.  1808.  ch.  263. 
reads  as  follows: 

"  §  1.  Any  limited  partnership  which  may  heiieafter  be  formed  under 
the  laws  of  this  state  may  use  the  firm  or  corporate  name  of  any  general 
or  limited  partnership  or  of  any  corporation,  domestic  (wr  foreign,  which 
may  heretofore  have  carried  on  its  business  within  this  state,  where  said 
general  or  limited  partnership  or  corporation  has  discontinued  or  shall  bo 
about  to  discontinue  its  business  within  the  state,  and  where  a  majority 
of  the  partners,  general  or  special,  in  either  of  such  last  mentioned  oopart- 
nerships  or  of  the  survivors  thereof  shall  be  members  of  the  new  limited 
copartnership,  or  where  a  maj<»:ity  of  the  members  of  such  copartnership 
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theretofore  existing  or  of  the  survivinic  members  thereof,  or  of  the  stodt- 
holdera  of  such  corporation  sliail  consent  in  writing  to  the  use  of  such  firm 
or  corporate  name  by  such  new  copartnership,  upon  complying  with  the 
provisions  of  the  act  entitled  ''An  act  allowing  the  continued  use  of 
copartnership  names  in  certain  cases/*  passed  April  seventeenth,  eighteen 
hundred  and  fifty-four,  and  the  act  amendatory  thereof,  so  far  as  the 
same  may  be  applicable.". 

Gontlmiance  of  former  firm  name  by  any  copartnership,  L.  1854.  ch. 
400.]  t 

SuitSy  in  whose  name. —  §  14.  Suits  in  relation  to  the  buHi- 
ness  of  the  partnership,  may  be  brought  and  conducted,  by  and 
against  the  general  partners,  in  the  same  manner  as  if  there 
were  no  special  partners. 

Capital  of  special  partner  not  to  be  withdrawn;  when  he  may 
receive  interest.  —  §  15.  No  part  of  the  sum  which  any  special 
partner  shall  have  contributed  to  the  capital  stock,  shall  be 
withdrawn  by  him,  or  paid  or  transferred  to  him,  in  the  shape 
of  dividends,  profits  or  otherwise,  at  any  time  during  the  con- 
tinuance of  the  partnership;  but  any  partner  may  annually  re- 
ceive lawful  interest  on  the  sum  so  contributed  by  him,  if  the 
payment  of  such  interest  shall  not  reduce  the  original  amount 
of  such  capital ;  and  if,  after  the  payment  of  such  interest,  any 
profits  shall  remain  to  be  divided,  he  may  also  receive  his  por- 
tion of  such  profita 

When  to  refund  interest. — §  16.  If  it  shall  appear,  that  by  the 
payment  of  Interest  or  profits  to  any  special  partner,  the  original 
capital  has  been  reduced,  the  partner  receiving  the  same,  shall 
be  bound  to  restore  the  amount  necessary  to  make  good,  his 
share  of  capital,  with  interest 

Rights  of  special  partners. —  §  17.  A  special  partner  may 
from  time  to  time  examine  into  the  state  and  progress  of  the 
partnership  concerns,  and  may  advise  as  to  their  management; 
be  may  also  loan  money  to,  and  advance  and  pay  money  for 
the  partnership,  and  may  take  and  hold  the  notes,  drafts,  accept- 
ances and  bonds  of  or  belonging  to  the  partnership,  as  security 
for  the  repayment  of  such  moneys  and  interest,  and  may  use  and 
lend  his  name  and  credit  as  security  for  the  partnership,  in  any 
business  thereof,  and  shall  have  the  same  rights  and  remedies 
in  these  respects  as  any  other  creditor  might  have.  He  may 
also  negotiate  sales,  purchases,  and  other  business  for  the  part- 
nership, but  no  business  so  negotiated  shall  be  binding  upon  the 
partnership,  until  approved  by  a  general  partner.  Excepting  as 
herein  mentioned,  he  shall  not  transact  any  business  on  account 
of  the  partnership,  nor  be  employed  for  that  purpose,  as  agent, 
attorney  or  otherwise.    K  he  shall  interfere  contrary  to  these 
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provisions  he  shall  be  deemed  a  general  partner.    [Thus  am.  by 
L.1857,  ch.  414.] 

[L.  1872.  ch.  114: 

"  i  1.  It  shall  be  lawful  for  a  special  partner  in  any  limited  partnership 
to  lease  to  the  gtoeral  partner  or  portners  any  lands,  tenemeuta 
or  other  property  for  the  purposes  of  the  partnership,  at  such  rents  and 
upon  such  terms  as  may  be  agreed  upon  between  them."] 

General  partners  to  account. —  §  18.  The  general  partners 
shall  be  liable  to  account  to  each  other,  and  to  the  special  part- 
ners, for  their  management  of  the  concern,  both  in  law  and 
equity,  as  other  partners  now  are,  by  law. 

[Secticm  19  repealed  by  L.  188G,  ch.  593.} 

Certain  transfers  void;  certain  judgments  and  securities 
void. —  §  20.  Every  sale,  assignment,  or  transfer  of  any  of  the 
property  or  effects  of  such  partnership,  made  by  such  partner- 
ship when  insolvent,  or  in  contemplation  of  insolvency,  or  after, 
ov  in  contemplation  of,  the  insolvency  of  any  partner,  with  the 
intent  of  giving  a  preference  to  any  creditor  of  such  partner- 
ship or  insolvent  partner,  over  other  creditors  of  such  partner- 
ship; and  every  judgment  confessed,  lien  created,  or  security 
given,  by  such  partnership,  under  the  like  circumstances,  and 
with  the  like  intent,  shall  be  void,  as  against  the  creditors  of 
such  partnership.    [767] 

Certain  transfers,  etc.,  of  their  property  by  general  partners, 
void.  —  §  21.  Every  such  sale,  assignment,  or  transfer  of  any 
of  the  property  or  effects  of  a  general  or  special  partner,  made  by 
such  general  or  special  partner,  when  insolvent,  or  in  contempla- 
tion of  insolvency,  or  after  or  in  contemplation  oif  the  insolvency 
of  The  partnership,  with  the  intent  of  giving  to  any  creditor  of 
his  own,  or  of  the  partnership,  a  preference  over  creditors  of  the 
partnership;  and  every  judgment  confessed,  lien  created,  or 
security  given,  by  any  such  partner,  under  the  like  circum- 
stances, and  with  the  like  intent,  sliall  be  void,  as  against  the 
creditors  of  the  partnership. 

When  special  partner  to  become  liable. — §  22.  Every  special 
partner,  who  shall  violate  any  provision  of  the  two  last  preced- 
ing sections,  or  who  shall  concur  in,  or  assent  to,  any  such  viola- 
tion by  the  partnership  or  by  any  individual  partner,  shall  be 
liable  as  a  general  partner. 

When  not  to  claim  as  creditor.  —  §  23.  In  case  of  the  in- 
solvency or  bankruptcy  of  the  partnership,  no  special  partner 
shall,  except  for  claims  contracted  pursuant  to  section  seventeen, 
under  any  circumstances,  be  allowed  to  claim  as  a  creditor, 
232 
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until  the  claims  of  all  the  other  creditors  of  the  partnership  shall 
be  satisfied.    [Thus  am.  hy  L.  1857,  ch.  414] 

Dissolution  by  acts  of  partners. —  §  24.  No  dissolution  of 
such  partnership  by  the  acts  of  the  parties,  shall  take  place  pre- 
vious to  the  time  specified  in  the  certificate  of  its  formation,  or 
in  the  certificate  of  its  renewal,  until  a  notice  of  such  dissolution 
shall  have  been  filed  and  recorded  in  the  clerk's  office  in  which 
the  original  certificate  was  recorded,  and  published  once  in  each 
week  for  four  weeks,  in  a  newspaper  printed  in  each  of  the 
counties  where  the  partnership  may  have  places  of  business,  and 
in  the  state  paper. 

[R.  S.,  part  2,  ch.  4;  1  R.  S.,  767.] 
TITLE  n. 

Of  Promissory  Notes,  cmd  JSiUs  of  Excha/nge. 
[Omitted  sections  are  repealed  or  superseded.] 

SectioD    1.  Effect  of  promissory  notes  payable  to  order  or  bearer. 
2.  Same  effect  given  to  notes  signed  by  an  agent. 

4.  When  actions  by  payees,  endorsees  and  holders  to  be  main- 

tained. 

5.  Effect  of  notes  payable  to  order  of  maker  or  of  flctitioas 

person. 

6.  Acceptances  of  bills  of  exchange  to  be  in  writing  and  signed. 

7.  If  acceptance  on  separate  paper,  when,  etc,  to-  bind  acceptor. 

8.  Wh^i  unconditional  promise  to  accept,  to  be  deemed  accept- 

ance. 

9.  Refusal  to  accept  oo  bill  when  required,  deemed  refusal  to 

accept. 

10.  Rights  of  drawers  of  bills  on  previous  promise  to  accept,  not 

affected. 

11.  When    destruction    of  bill   or   refusal   to   return   it   deemed 

acceptance. 

18.  Rates   of  damages  on  protest  for  non-payment   of  biUs  (rf 

exchange. 

19.  Damages  in  lieu  of  interest,  etc.,  to  time  of  notice  of  n<Mi- 

payment 

20.  If  biU  payable  in  money  of  United  States,  rate  of  exchange 

not  to  be  regarded. 

21.  If  payable  in  foreign  cun'ency,  amount  due  to  d^>end  oa  rat« 

of  exchange.    [768] 
exchange. 

22.  Rate  of  damages  on  protest  of  bill  for  non-acceptance. 

23.  Purchasers  of  bills  only  to  recover  damages  herein  allowed. 

Promissory  notes  payable  to  order  or  to  bearer,  negotiable ; 
their  effect.  —  §  1.  All  notes  in  writing,  made  and  signed 
by  any  person,  whereby  he  shall  promise  to  pay  to  any  other 
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person,  or  his  order,  or  to  the  order  of  any  other  person,  or  unto 
the  bearer,  any  sum  of  money  therein  mentioned,  shall  be  due 
and  payable,  as  therein  expressed;  and  shall  have  the  same 
effect,  and  be  negotiable  in  like  manner,  as  inland  bills  of  ex- 
change, according  to  the  custom  of  merchants. 

Signature  by  agent. — §  2.  Every  such  note,  signed  by  the 
agent  of  any  person,  under  a  general  or  special  authority,  shall 
bind  such  person,  and  shall  have  the  same  effect,  and  be 
negotiable,  as  above  provided. 

[§  3  repealed  by  Stat  Congrt  LJ 

Actions  by  payees,  endorsees  and  holders. — §  4.  The  payees 
and  endorsees  of  every  such  note  payable  to  them  or  their 
order,  and  the  holders  of  every  such  note  payable  to  bearer, 
may  maintain  actions  for  the  sums  of  money  therein  mentioned, 
against  the  makers  and  endorsers  of  the  same  respectively,  in 
like  manner  as  in  cases  of  inland  bills  of  exchange,  and  not 
otherwise. 

Effect  when  payable  to  order  of  maker,  etc. — §  5.  Such, 
notes,  made  payable  to  the  order  of  the  maker  thereof,  or  to 
the  order  of  a  fictitious  person,  shall,  if  negotiated  by  the 
maker,  have  the  same  effect,  and  be  of  the  same  validity,  as 
against  the  maker  and  all  persons  having  knowledge  of  the 
facts,  as  if  payable  to  bearer. 

Acceptances  to  be  in  writing,  etc. — §  6.  No  person  within 
this  state  shall  be  charged  as  an  acceptor  on  a  bill  of  exchange, 
unless  his  acceptance  shall  be  in  writing,  signed  by  himself,  or 
his  lawful  agent. 

Effect  of  acceptance  on  separate  paper.— §  7.  If  such 
acceptance  be  written  on  a  paper,  other  than  the  bill,  it  shall 
not  bind  the  acceptor,  except  in  favor  of  a  person  to  whom  such 
acceptance  shall  have  been  shown,  and  who,  on  the  faith) 
thereof,  shall  have  received  the  bill  for  a  valuable  consideration. 

Written  promises  to  accept. — §  8.  An  unconditional  promise, 
in  writing,  to  accept  a  bill  before  it  is  drawn,  shall  be  deemed 
an  actual  acceptance,  in  favor  of  every  person  who,  upon  the 
faith  thereof,  shall  have  received  the  bill  for  a  valuable  ccMtt- 
sideration. 

Refusal  to  accept  on  bill. —  §  9.  Every  holder  of  a  bill,  pre- 
senting the  same  for  acceptance,  may  require  that  the  accept- 
ance be  written  on  the  bill.  A  refusal  to  comply  with  such 
request,  shall  be  deemed  a  refusal  to  accept,  and  the  bill  may 
be  protested  for  non-acceptance. 

Rights  of  drawers  in  certain  cases,  not  to  be  affected. — §  10. 
The  four  last  sections  shall  not  be  construed  to  impair  the  right 
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ol  any  person,  to  whom  a  promise  to  accept  a  bill,  may  havf: 
been  made,  and  who,  on  the  faith  of  such  promise,  shall  have 
drawn  [769]  or  negotiated  the  bill,  to  recover  damages  of  the 
party  making  such  promise,  on  his  refusal  to  accept  such  bill. 
Destroying  bill  or  refusal  to  return  it,  when  acceptance. 
^-  §  11.  Every  person,  upon  whom  a  bill  of  exchange  is  drawn, 
and  to  whom  the  same  is  delivered  for  acceptance,  who  shall 
destroy  such  bill,  or  refuse,  within  twenty-four  hours  after  such 
delivery,  or  within  sudi  other  period  as  the  holder  may  allow, 
to  return  the  bill,  accepted  or  non-accepted,  to  the  holder,  shall 
be  deemed  to  have  accepted  the  same. 

[§5  12-17,  as  to  acceptance  of  bills  during  pestilence,  etc.,  In  New  York 
city,  superseded  by  New  York  City  Consolidation  Act,  L.  1882,  ch.  410, 
f§  2026-31.] 

[L.  1835,  ch.  141: 

"  §  1.  In  all  cases  wh.«re  a  notice  of  non-aeceptan<»e  of  a  bUl  of  exchange, 
or  non-payment  of  a  bill  of  exchange,  promissory  note,  or  other  negoti- 
able instmmeht  may  be  given  by  sending  tlie  same  by  mail,  it  shall  be 
sufficient  if  such  notice  be  directed  to  the  city  or  town  where  the  periBon 
sought  to  be  charged  by  such  notice  resided  at  the  time  of  drawing,  mak- 
ing or  indorsing  such  biU  of  exchange,  promissory  note  or  other  negoti- 
Hblc  instrument,  unless  such  person  at  the  time  of  affixing  his  signature 
to  such  bill,  note  or  other  negotiable  Instrument,  shall  in  addition 
thereto,  specify  thereon  the  post-office  to  which  he  may  require  the  notice 
to  be  addressed." 

L.  1857,  ch.  416: 

"  §  3.  Whenever  the  residence  or  place  of  business  of  the  indorser  of  a 
promissory  note,  or  of  the  drawer  or  indorser  of  a  check,  draft  or  blU  of 
exchange,  shall  be  in  the  city  or  towTi,  or  whenever  the  city  or  town  indi- 
cated under  the  endorsement  or  signature  of  such  endorser  or  drawer,  as 
his  or  her  place  of  residence,  or  whenever  In  the  absence  of  such  indica- 
tion, the  city  or  town  where  sucJi  endorser  or  drawer,  from  the  best  Infor- 
mation obtained  by  diligent  inquiry,  is  reputed  to  reside  or  have  a  place 
of  business,  shall  be  the  same  city  or  town  where  such  promisscwTT  note, 
check,  draft  or  bill  of  exchange  Is  payable  or  legally  presented  for  pay- 
ment, or  acceptance,  all  notices  of  non-payment  and  of  non-acceptance  of 
such  promissory  note,  check,  draft  or  bill  of  exchange  may  be  served 
by  deiK)siting  them,  with  the  postage  thereon  prepaid,  in  the  post-office 
of  the  city  or  town  where  such  promissory  note,  check,  draft,  or  biU 
of  exchange  was  payable  or  legally  presented  for  payment  or  acceptance, 
directed  to  the  endoi*ser  or  drawer,  at  such  city  or  town." 

L.  18G5.  ch.  3nO,  §  1,  as  am.  by  L.  1877,  ch.  417,  reads  as  follows: 

"  §  1.  Any  bill  of  exchange,  promissory  note  or  bank  check  which  by  Its 
terms  is  payable  in  any  of  the  states  or  territories  of  the  United  States 
other  than  this  state,  or  in  any  foreign  country,  may  be  presented  for 
acceptance  or  payment,  and  demand  of  such  acceptance  or  payment, 
and  protest  for  refusal  to  accept  or  to  pay  the  same,  and  notice  of  such 
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preeentment  demand,  refusal  and  protest  may  be  made,  according  to 
the  laws  of  such  other  state,  territory  or  foreign  country." 

Days  of  grace  abolished,  generally,  L.  1894,  ch.  607;  as  to  sight  drafts 
and  paper  drawn  on  bank,  L.  1857,  ch.  41G. 

As  to  holidays  and  when  paper  otherwise  falling  due  on  holiday  or 
Sunday  la  payable,  etc.,  see  L.  1875,  ch.  27,  and  note.] 

Damages  on  non-payment  of  bills.  [770.]— §  18.  The  rate 
of  damages  to  be  allowed  and  paid  upon  the  usual  protest  for 
non-payment  of  bills  of  exchange,  drawn  or  negotiated  within 
this  state,  shall,  in  the  following  cases,  be  as  follows: 

1.  If  such  bill  shall  have  been  drawn  upon  any  person  or 
persons  at  any  place  in  either  of  the  states  of  Maine,  New 
Hampshire,  Vermont,  Massachusetts,  Rhode  Island,  Connecticut, 
New  Jersey,  Pennsylvania,  Ohio;  Delaware,  Maryland  or  Vir- 
ginia, or  in  the  District  of  Columbia,  three  dollars  upon  the 
hundred,  upon  the  principal  sum  specified  in  such  bill: 

2.  If  such  bill  shall  have  been  drawn  upon  any  person  or 
persons  at  any  place  in  either  of  the  states  of  North  Carolina, 
South  Carolina,  Georgia,  Kentucky  or  Tennessee,  five  dollars 
upon  the  hundred,  upon  the  principal  sum  specified  in  such 
bill: 

3.  If  such  bill  be  drawn  upon  any  person  or  persons  at  any 
place,  in  any  other  state  or  territory  of  the  United  States,  or 
at  any  other  place  on,  or  adjacent  to,  this  continent  and  nortli 
of  the  equator,  or  in  any  British  or  other  foreign  possessions 
in  the  West  Indies,  or  elsewhere  in  the  western  Atlantic  ocean, 
ten  dollars  upon  the  hundred,  upon  the  principal  sum  specified 
in  such  bill: 

4.  If  such  bill  shall  have  been  drawn  upon  any  person  or 
persons,  at  any  port  or  place  in  Europe,  ten  dollars  upon  the 
hundred,  upon  the  principal  sum  specified  in  such  bill. 

Damages  to  be  in  lieu  of  certain  interest,  charges,  etc. — 
§  19.  Such  damages  shall  be  in  lieu  of  interest,  charges  of  pro- 
test, and  all  other  charges  incurred  previous  to  and  at  the 
time  of  giving  notice  of  non-payment;  but  the  holder  of  such 
bill  shall  be  entitled  to  demand  and  recover  lawful  interest 
upon  the  aggregate  amount  of  the  [771]  principal  sum  specified 
in  such  bill,  and  of  the  damages  thereon,  from  the  iime  at 
which  notice  of  protest  for  non-payment,  shall  have  been  given, 
iiiMl  payment  of  such  principal  sum,  shall  have  been  demanded. 

No  reference  to  rate  of  exchange  when  payable  in  money 
of  United  States.  —  §  20.  If  the  contents  of  such  bill  be 
expressed  in  the  money  of  account  of  the  United  Staters,  the 
amount  due  thereon,  and  of  the  damages  herein  allowed  for  the 
non-payment   thereof,    shall    be    ascertained   and    determined, 
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without  any  reference  to  the  rate  of  exchange,  existing  between 
this  state  and  the  place  on  which  such  bill  shall  have  been 
drawn,  at  the  time  of  the  demand  of  payment,  or  of  notice  of 
non-payment. 

Otherwise,  when  payable  in  foreign  currency.— §  21.  If  the 
contents  of  such  bill  be  expressed  in  the  money  of  account  or 
currency  of  any  foreign  country,  then  the  amount  due,  ex- 
clusive of  the  damages  payable  thereon,  shall  be  ascertained 
and  determined  by  the  rate  of  exchange,  or  the  value  of  such 
foreign  currency,  at  the  time  of  the  demand  of  payment. 

Damages  on  non-acceptance  of  bills.— §  22.  Where  a  bill 
of  exchange  shall  be  protested  for  non-acoeptance,  the  same 
rate  of  damages  shall  be  allowed  on  the  protest  for  non-accept- 
ance, as  provided  in  the  four  last  sections;  and  shall  be  in  lieu 
of  interest,  charges  of  protest,  and  all  other  charges  incurred 
previous  to,  and  at  the  time  of  giving  notice  of  non-acceptance; 
but  the  holder  shall  be  entitled  to  recover  interest  upon  the 
aggregate  amount  of  the  principal  sum  specified  in  the  bill  and 
of  the  damages  thereon,  from  the  time  at  which  notice  of  pro- 
test for  non-acceptance  shall  have  been  given. 

Who  to  recover  such  damages. — §  23.  The  damages  allowed 
by  this  title,  shall  be  recovered  only  by  the  holder  of  a  bill  whe 
shall  have  purchased  the  same,  or  some  interest  therein,  for  a 
valuable  consideration. 

TITLB  in. 

Of  the  Interest  of  Money. 

Section  1.  Rate  of  interest  to  continue  at  six  per  cent 

2.  Prohibition  against  taking  greater  interest 

3.  Persons  paying  greater  Interest  may  recover  It  badL  In  one 

year. 

4.  When   superintendents    and   overseers   of  poor   may   recover 

excesfik 
6.  Contracts,  etc.,  for  greater  rate,  void. 

6.  Offenders  compelled  to  answer  biUs  of  discovery. 

7.  Discovery  and  return  of  excess,   to   exonerate  from   further 

penalty. 

8.  Party  filing  biU  not  to  pay  interest  on  sum  loaned;  nor  to  pay 

principal. 

9.  [Repealed.} 

10.  Interest  to  be  calculated  by  the  year,  when  no  time  for  that 
purpose  is  stated. 

Six  per  cent  to  be  rate  of  interest.  —  §  1.  The  rate  of 
interest  upon  the  loan  or  forbearance  of  any  money,  goods,  or 
things  in  action  shall  be  six  dollars  upon  one  hundred  dollars, 
for  one  year,  and  after  that  rate,  for  a  greater  or  less  sum,  or 
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for  a  longer  or  shorter  time.  But  nothing  herein  contained 
shall  be  so  construed  as  to  in  any  way  affect  any  contract  or 
obligation  made  before  the  passage  of  this  act.  [Thus  am.  by 
L.  1879,  ch.  538,  taking  effect  Jan.  1,  1880.] 

Greater  interest  prohibited.  [772.]— §  2.  No  person  or  cor- 
poration shall,  directly  or  indirectly,  take  or  receive  in  money, 
goods  or  things  in  action,  or  in  any  other  way,  any  greater  sum 
or  greater  value,  for  the  loan  or  forbearance  of  any  money,  goods 
or  things  in  action,  than  is  above  prescribed. 

[Usury,  Including  loan,  use  or  sale  of  persofual  credit  with  security  upon 
oertain  personal  property,  or  pretended  conditional  sale  thereof,  a  mis- 
demeanor, Pen.  Code,  §  378. 

Interest  chargeable  by  pawn  broking  corporations,  L.  1895,  ch.  326,  §  3. 

L.  1850,  ch.  172,  reads  as  follows: 

"  Section  1.  No  corporation  shaU  hereafter  interpose  the  defence  of 
usury  in  any  action. 

"  I  2.  The  term  corp<M^tion,  aa  used  In  this  act,  shall  be  construed  to 
Indude  all  associations  and  Joint-stock  companies  having  any  of  the 
PQwers  and  privileges  of  corporations  not  possessed  by  individuals  or 
partnerships."] 

Excess  paid  may  be  recovered  back  in  one  year.  —  §  3. 
Every  person  who,  for  any  such  loan  or  forbearance,  shall  pay 
or  deliver  any  greater  sum  or  value  than  is  above  allowed  to 
be  received,  and  his  personal  representatives,  may  recover  in 
an  action  against  the  person  who  shall  have  taken  or  received 
the  same,  and  his  personal  representatives,  the  amount  of  the 
money  so  paid  or  value  delivered,  above  the  rate  aforesaid, 
if  such  action  be  brought  within  one  year  after  such  payment 
or  delivery. 

When  to  be  recovered  by  overseers  of  the  poor,  etc — §  4. 
If  «uch  suit  be  not  brought  within  the  said  one  year,  and 
prosecuted  with  effect,  then  the  said  sum  may  be  sued  for  and 
recovered  with  costs,  at  any  time  within  three  years  after  the 
said  one  year,  by  any  overseer  of  the  poor  of  the  town  where 
Buch  payment  may  have  been  made,  or  by  any  county  super- 
intendent of  the  poor  of  the  county,  in  which  the  payment  may 
have  been  made. 

Contracts  for  greater  sums  void. —  §  5.  All  bonds,  bills, 
notes,  assurances,  conveyances,  all  other  contracts  or  securities 
whatsoever,  (except  bottomry  and  respondentia  bonds  and  con- 
tracts,)and  all  deposits  of  goods  or  other  things  whatsoever, 
whereupon  or  whereby  there  shall  be  reserved  or  taken,  or 
secured  or  agreed  to  be  reserved  or  taken,  any  greater  sum, 
or  greater  value,  for  the  loan  or  forbearance  of  any  money, 
goods  or  other  things  in  action,  than  is  above  prescribed,  shall 
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be  void;  but  this  act  shall  not  affect  such  paper  as  has  been 
made  and  transferred  previous  to  the  time  it  shall  take  effect. 
[Thus  am.  by  L.  1837,  ch.  430.] 

[L.  1837,  ch.  430:  "  §  5.  WheneTer  it  shall  satisfactorily  appear  by  the 
admi8Bions  of  the  defendant,  or  by  proof,  that  any  bond,  bill,  note,  assur- 
ance, pledge,  conveyance,  contract,  security,  or  any  evidence  of  debt,  has 
been  taken  or  received  in  violation  of  the  provisions  of  said  title  or  of 
this  act,  the  court  of  chancery  shall  declare  the  same  to  be  void,  and 
enjoin  any  prosecution  thereon,  and  order  the  same  to  be  surrendered 
and  cancelled."] 

OfTenders  compelled  to  discover. — §  6.  Every  person  offend- 
ing against  the  provisions  of  this  title,  shall  be  compelled  to 
answer  on  oath  any  bill  that  may  be  exhibited  against  him 
in  the  court  of  chancery,  for  the  discovery  of  any  sum  of 
money,  goods  or  things  in  action  so  taken,  accepted  or  received, 
in  violation  of  the  foregoing  provisions,  or  either  of  them. 

[L.  1837,  ch.  430:  "  §  3.  Every  person  offending  against  the  provisions 
of  the  said  title,  or  of  this  act,  may  be  compelled  to  answer  on  oath  any 
bill  that  sliall  be  exhibited  against  him,  in  the  court  of  chancery,  for 
relief,  or  discavOTy»  or  both."  The  title  here  referred  to  is  this  title  of 
ch.  4,  part  2,  R.  S.] 

Discovery,  etc.,  to  bar  further  penalty. — §  7.  Every  person 
who  shall  discover  and  repay  or  return  the  money,  goods,  or 
other  things  so  taken,  accepted' or  received,  or  the  value  thereof, 
shall  be  acquitted  and  discharged  from  any  other  or  further 
forfeiture,  penalty  or  punishment,  which  he  may  have  incurred, 
by  taking  or  receiving  the  money,  goods  or  other  thing  so  dis- 
covered and  repaid,  or  returned,  as  aforesaid. 

Borrower  filing:  bill  not  to  pay  interest  or  principal  —  §  8. 
Whenever  any  borrower  of  any  money,  goods  or  things  in 
action,  shall  file  a  bill  in  chancery  for  a  discovery  of  the  money, 
goods  [773]  or  things  in  action,  taken  or  received,  in  violation 
of  either  of  the  foregoing  provisions,  it  shall  not  be  necessary 
for  him  to  pay,  or  offer  to  pay,  any  interest  whatever  on  the 
sum  or  thing  loaned;  nor  shall  any  court  of  equity,  require  or 
compel  the  payment  or  deposit,  of  the  principal  sum,  or  any 
part  thereof,  as  a  condition  of  granting  relief,  to  the  borrower, 
in  any  case  of  a  usurious  Voan  forbidden  by  this  chapter. 

[L.  laST.  ch.  430:  "  §  4.  Whenever  any  borrower  of  money,  jroods.  or 
thinjjs  in  action,  shall  file  a  bill  in  chancery  for  relief  or  discovery,  or 
both,  ajrainst  any  violation  of  the  provisions  of  the  said  title  or  of  thia 
act.  it  shall  not  be  necessary  for  him  to  pay  or  oflfor  to  pay  any  interest  or 
principal  on  the  sum  or  thinp  loaned;  nor  shall  any  court  of  chancery 
require   or   compel    the   payment   or   deposit   of  the   principal   sum   or 
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interest,  or  any  portion  thereof,  as  a  condition  of  granting  relief  or  com- 
pelling or  discovering  to  the  borrower  In  any  case,  usurious  loans  for- 
bidden by  said  title  or  by  this  act"] 
[§  9,  repealed  by  Stat  Const  L.] 

How  interest  to  be  calculated  in*  certain  cases.  —  §  10. 
Whenever,  in  any  statute,  act,  deed,  written  or  verbal  contract, 
or  in  any  public  or  private  instrument  whatever,  any  certain 
rate  of  interest,  is  or  shall  be  mentioned,  and  no  period  of  time 
is  stated  for  which  such  rate  is  to  be  calculated,  interest  shall 
be  calculated  at  the  rate  mentioned,  by  the  year,  in  the  same 
manner  as  if  the  words  "  per  annum  "  or  "  by  the  year,"  had 

been  added  to  such  rate. 

i 
[R.  S.,  part  2,  ch.  4;  1  R.  S.,  773.]  i 

TITLE  IV. 

Of  Accumulations  of  Personal  Property^  cmd  of  expectant 
Estates  in  such  Property. 

Seotioo  1.  How  long  absolute  ownership  of  personal  property  nuiy  be 
suspeudiedM 

2.  Other   limitations   or   future  interests,    etc.,   subject   to   first 

chapter  of  this  part 

3.  For   what  periods   aocumulationa  of   interest,    etc.,    may   be 

directed. 

4.  All  other  directions  for  accumulaition  to  be  void;  but  in  one 

case,  void  in  part  only. 

5.  When  monies  accumulated,  etc.,  may  be  appUed  to  support, 

etc.,  of  minor. 

Suspension  of  ownership  of  personal  property.— §  1.  The 
absolute  ownership  of  personal  property  shall  not  be  sus-{ 
pended  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  and  until  the  termination 
of  not  more  than  two  lives  in  being  at  the  date  of  the  instru- 
ment containing  such  limitation  or  condition;  or  if  such  instru- 
ment be  a  will,  for  not  more  than  two  lives  in  being  at  the 
death  of  the  testator. 

Certain  other  limitations. — §  2.  In  all  other  respects,  limita- 
tions of  future  or  contingent  interests  in  personal  property,  shall 
be  subject  to  the  rules  prescribed  in  the  first  chapter  of  this  act, 
in  relation  to  future  estates  in  lands. 

Accumulations  of  interest,  etc.— §  3.  An  accumulation  of 
the  interest  of  money,  the  produce  of  stock  or  other  income  or 
profits  arising  from  ]>ersonal  property,  may  be  directed  by  any 
insiTument  suflRcient  in  law  to  pass  such  personal  property  as 
follows: 

233 
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1.  For  what  period  when  commencing  from  date  of  instru- 
ment, etc. —  If  the  accumulation  be  directed  to  commence  from 
the  date  of  the  instrument,  or  from  the  death  of  the  person 
executing  the  same,  [774]  such  accumulation  must  be  directed 
to  be  made  for  the  benefit  of  one  or  more  minors  then  in  being, 
or  in  being  at  such  death,  and  to  terminate  at  the  expiration  of 
their  minority: 

2.  For  what  period  when  commencing  subsequent  to  the  date  of 
instrument,  etc. —  If  the  accumulation  be  directed  to  commence 
at  any  period  subsequent  to  the  date  of  the  instrument,  or  sub- 
sequent to  the  death  of  the  person  executing  such  instrument, . 
it  must  be  directed  to  commence  within  the  time  allowed  in  the 
first  section  of  this  title,  for  the  suspension  of  the  absolute 
ownership  of  personal  property,  and  at  some  time  during  the 
minority  of  the  persons  for  whose  benefit  it  is  intended,  and 
must  terminate  at  the  expiration  of  their  minority. 

When  void  in  part — §  4.  All  directions  for  the  accumulation 
of  the  interest,  income  or  profit  of  personal  property,  other  than 
such  as  are  herein  allowed,  shall  be  void;  but  a  direction  for  an 
accumulation,  in  either  of  the  cases  specified  in  the  last  section, 
for  a  longer  term  than  the  minority  of  the  persons  intended  to 
bo  benefitted  thereby,  shall  be  void  only  as  respects  the  time  be- 
yond such  minority. 

When  part  may  be  taken  for  education,  etc,  of  minor. — §  5. 
When  any  minor  for  whose  benefit  a  valid  accumulation  of  the 
interest  or  income  of  personal  property  shall  have  been  directed, 
shall  be  destitute  of  other  sufficient  means  of  support  and  educa- 
tion, the  supreme  court  at  special  term,  and,  where  such  accu- 
mulation has  been  directed  by  any  last  will  and  testament,  the 
surrogate's  court  of  any  county  in  which  such  last  will  and  testa- 
ment has  been  admitted  to  probate,  upon  the  application  of  such 
minor  or  his  guardian,  may  cause  a  suitable  sum  to  be  taken 
from  the  monies  accumulated,  or  directed  to  be  accumulated, 
and  to  be  applied  to  the  support  and  education  of  such  minor. 
[Thus  am.  by  L.  1891,  ch.  173.] 

FR.  S.,  part  2;  2  R.  S.,  1.] 

CHAPTER  V. 

Of  Title  to  Propbbty,  Rbal  and  Pkesonal,  Tbanpmittkd  ob 

ACQUIBED  BY  SpEOIAL  PROVISIONS  OF  LaW. 

Title    I.  Of  the  assignment  of  tbe  estates  of  ncm-resident^  abscondiiif, 
insolvent,  or  imprisoned  debtiurs. 
11.  [Repealed.! 
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TITLE  I. 

Of  the  Assignment  of  the  Estates  of  non-resident,  absconding, 
insolvent,  or  imprisoned  Debtors. 

[Arts.  1-7,  (2  R.  S.,  1-39),  repealqii  by  L.  1880,  ch.  246J 

[R.  S.,  part  2,  ch.  5,  title  1;  2  R.  9.,  39.] 

ARTICLE  EIGHTH. 

Of  ths  Powers,  Duties  and   Obliqatiohs,  of  Tbustbbb   ai|^ 

AssiGNEBs  IJndbb  This  Title. 

Section    1.  Assignees  and  trustees  appoimted  under  preceding  artioleo 
declared  trustees,  etc. 

2.  If  t&ere  be  only  onia^  provisions  having  reference  to  several,  to 

apply. 

3.  Powers  of  trustees  where  there  are  more  than  one. 

4.  Powers  of  survivor.    Property  In  the  hands  of  trustee  4yisg, 

eta,  provided  for. 

5.  Trustees  to  take  oath;  oath  to  be  filed,  and  where. 

Q.  Tnratees  to  be  deemed  vested  wltb  debtor's  property,  and 

from  wbait  time. 
7.  Powers  of  trustees.    [40.] 

a  Trustees  to  give  notice  requiring  debtors  to  pay,  etc. 
9.  liime  and  manner  of  publishing  suoih  notice. 
10«  IVustees  may  sue  before  day  of  payment,  etc.,  named  In  notloe. 

11.  Persons  concealing  property  or  debtee  to  forfeit  douUe  the 

amount,  etc 

12.  Debtor,  etc.,  diarged  with  concealing  estate,  may  be  brougbi 

up  by  warrant. 

13.  Person  brought  up  to  be  examined;  examination  to  be  reduced 

to  writing,  etc. 

14.  If  he  refuses  to  be  sworn,  etc.,  officer  to  commit  him  and  how. 

15.  Proceedings  in  case  such  person  sball  brinier  a  habeas  corpus. 

16.  Sheriff,  et&,  suffering  suofi  person  to  escape,  to  be  indicted^ 

and  to  forfeit  $2,500. 

17.  Persons    examined    and    answering,    not   liable   to    penalty; 

answers  how  far  evidence. 

18.  Persons  discovering  concealed  property,  entitled  to  ten  per 

cent. 

19.  Controversies  between  trustees  and  others,  may  be  referred  to 

three  referees. 

20.  If  referees  be  not  agreed  on,  trustees  to  give  notice  of  appli- 

cation, etc. 
21  &  22.  Referees  bow  to  be  selected. 
23.  Selection  to  be  certified  to  clerk  of  court,  and  rule  to  be 

entered. 
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Section  24.  Referees  to  have  same  powers,  etc..  as  referees  appointed  by 
supreme  court 

25.  Report  of  referees,  where  to  be  filed;  conclusive  if  not  set 
5  aside. 

26.  Trustees  to  convert  estate  into  momey;  to  keeo  account  etc. 

27.  Trustees  within  fifteen  months,  to  call  a  general  meeting  of 

the  creditors,  etc. 

28.  Accounts   to  be  adjusted,   and   amount  of  monies   in   hand 

declai^d. 

29  Trustees  to  deduct  disburaementa  and  a  commission  of  five 

per  cent. 

30  &  81.  Duty  of  truatees  und«r  article   first    where  bonds  to 

retain  property  for  the  benefit  of  creditors,  have  been  exe- 
cuted. 

32.  United  States  and  sureties  having  a  preference  by  laws  of 

United  States  to  be  first  paid. 

33.  Manner    In    which   remainder   is   to   be   distributed    among 

creditinrs. 

34.  Debts  due  as  guardian,  etc.,  to  be  flriit  paid  on  such  distribu- 

tion. 

35.  GreditocB  whose  debts  are  not  due,  to  receive  tbeir  proportion, 

deducting  interest 

36.  Mutual  credits  and  mutual  debts,  when,  set  off,  etc. 
^               37.  Set-offs  of  dema;ids  purchased,  etc.,  regulated. 

38.  Trustees  may  retain  monies  In  their  hands  to  meet  demands 

in  suits  pendii\g. 

39.  Penalties  recovered  by  tnistees  to  be  deemed  part  of  debtor's 

estate,  etc. 

40.  If  whole  estate  be  not  distributed,  yearly  dividends  to  be 

made,  etc. 
>4L  Creditors  omitting  to  deliver  accounts  <»  first  dividend,  etc., 
provided  for. 

42.  Dividends  unclaimed  for  one  year,  deemed  relinquished,  and 

to  be  distributed. 

43.  Surplus  remaining  after  settlement  of  estate,  to  be  paid  to 

debtor. 

44.  Certain  debtors  discharged  undw  3d,  4th  and  5th  articles,  en- 
^  titled  to  allowance,  etc.  i 

45.  Trustees  to  render  account  on  oath;  where  filed;  its  contents, 
)  etc. 

46.  Trustees  subject  to  order  of  certain  courts;  removable  for 

cause  shown. 

47.  Proceedings  in  common  pleas,  imder  this  title,  removable  into 

supreme  court,  etc.  i 

48.  If  trustee  be  removed,  or  die,  etc.,  new  trustees  may  be  ap- 

pointed. 

49.  Trustee  wishing  to  renounce,  may  ai^ly  for  order  to  8h#w 

cause,  etc 
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Section  50.  If  officer  who  appointed  Is  not  in  office,  application  to  wIkmb 
made. 

51.  Appdicatloa  to  be  accompanied  by  account  of  trustee's  tnm* 

sactioisE^  etc 

52.  Affidavit  of  trustee  to  be  annexed  to  aocousit. 

53.  Order  to  be  granted  directing  notice  to  persons  Interested 

to  shew  cause. 

54.  Notice  to  be  published,  how  and  for  what  time. 

55.  On  the  day  appointed,  etc.,  proofs  and  allegations  to  be  hecurd. 
50.  When  order  may  be  granted  allowing  trustee  to  renounce,  eta 

57.  Trustee  to  execute  assignment  to  such  person  as  shall  be  ap- 

pointed, etc. 

58.  Effect  of  sudh  assignment;  powers  and  duties  of  new  assignee. 

59.  On  certificate  of  aaslgnment,  etc.,  order  to  be  granted  dis- 

charging trustee. 

60.  Tmatee  thereupon  discharged  from  his  trust,  subject  to  lla»- 

bilitles  preTiously  incurred. 

61.  New  assignment  where  to  be  recorded;  petition  and  proceed- 

ings where  filed. 

62.  Expenses  of  proceedings  to  be  paid  by  trustees  renouncing. 

Assignees,  etc.,  trustees  for   the   benefit    of  creditors.  — 

Section  1.  All  assignees  and  trustees,  appointed  under  any 
anthority,  conferred  by.  any  of  the  provisions  of  the  preceding 
articles  of  this  title,  in  the  several  cases  therein  contemplated, 
are  hereby  declared  to  be  trustees  of  the  estate  of  the  debtor, 
in  relation  to  whose  property  they  shall  be  appointed,  for  the 
benefit  of  his  creditors;  and  shall  be  vested  with  all  the  powers 
and  authority  herein  after  specified,  and  shall  be  subject  to 
the  control,  obligations  and  responsibilities  herein  alter  de- 
clared, in  respect  to  trustees.    [41] 

[The  preceding  articles  of  ttda  title  were  repealed  by  L.  1880,  ch.  246, 
and  revised  in  and  made  a  part  of  the  Code  of  Civil  Procedure,  §§  2149- 
2230.  By  virtue  of  the  saving  clauses  of  L.  1880,  ch.  245,  §  3,  sub.  13,  and 
S  4,  the  references  to  the  preceding  articles  of  this  title  are  to  be  con- 
strued as  applying  to  Civ.  Code,  §§  2176,  21^,  2211,  2224-5,  2227.1 

One  trustee,  etc.  —  §  2.  -When  any  one  assignee  or  trustee 
only,  shall  be  appointed,  all  the  provisions  herein  contained, 
in  reference  to  several  trustees,  shall  apply  to  him. 

Powers  of  trustees  when  more  than  one. —  §  3.  -When  there 
are  more  trustees  than  one  appointed,  the  debts  and  property 
of  the  debtor  may  be  collected  and  received  by  any  one  of 
them;  and  when  there  are  more  than  two  trustees  appointed, 
every  power  and  authority  conferred  by  this  Title  on  the  trus- 
tees, may  be  exercised  by  any  two  of  them. 

Survivor;  property  in  hands  of  trustee  dying. —  §  4.  The 
survivor  or  survivors  of  any  trustees,  shall  have  all  the  powers 
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and  rights  given  by  this  Title  to  trustees.  All  property  in 
the  hands  of  any  trustee  at  the  time  of  his  death,  removal  or 
ineapaX^ity,  shall  be  delivered  to  the  remaining  trustee  or 
trustees,  if  there  be  any;  or  to  the  successor  of  the  one  so 
dying,  removed  or  incapacitated;  who  may  demand  and  sue  for 
the  same. 

Trustees  to  take  oath. —  §  5.  Before  proceeding  to  the  dis- 
charge of  any  of  their  duties,  all  such  trustees  shall  take  and 
subscribe  an  oath,  that  they  will  well  and  truly  execute  the 
trust  by  their  appointment  reposed  in  them,  according  to  the 
best  of  their  skill  and  understanding;  which  oath  shall  be 
filed  with  the  oflBcer  or  court,  that  appointed  them. 

Trustees  vested  with  debtor's  property, —  §  6.  The  trus- 
tees taking  such  oath,  shall  be  deemed  vested  with  all  the 
estate,  real  and  personal,  of  such  debtor  (except  such  as  is 
exempted  by  the  preceding  Articles),  as  follows: 

1.  In  proceedings  under  the  first  Article  of  this  Title,  fiom 
the  first  publication  of  the  notice  to  the  non-resident,  abscond- 
ing or  concealed  debtor: 

2.  In  proceedings  under  the  second  Article,  from  the  appoint- 
ment of  trustees: 

3.  In  proceedings  under  the  third,  fifth  and  sixth  Articles^ 
from  the  execution  of  the  assignment,  in  those  articles  directed: 

4.  In  proceedings  under  the  fourth  Article,  when  the  assign- 
ment was  voluntary,  from  the  time  of  its  execution;  when 
executed  by  an  oflBcer  as  therein  directed,  from  the  time  of 
the  first  publication  of  the  notice  in  that  Article  required  to 
be  given  to  creditors. 

[The  references  to  previous  articles  of  this  title,  are  to  be  constroed 
as  references  to  the  corresponding  sections  of  Civil  Code, .see  note  to 
S  1,  ante.  The  attachment  provisions  of  the  Code  cocreaponding  to  article 
1  of  this  title,  do  not  authorize  the  appointment  of  an  assignee  or  trustee, 
and  subdivision  1  of  this  section  is,  therefore,  obsolete.  Article  2  of  this 
title  is  revised  in  Civ.  Code,  §§  2219-30,  to  which  sub.  2,  of  this  section,  is 
deemed  to  refer.  Arts.  3,  5  and  6  are  revised  in  Civ.  Code,  W  2149-2218,  to 
which  subdivision  3  is  deemed  to  refer,  and  is  superseded  by  Civ.  Code, 
§§  2177,  2194,  but  is  applicable  to  Civ.  Code,  §  2211.  Article  4  was  not 
re-enacted,  and  subdivision  4,  of  this  eection,  is,  tSierefore,  obsolete.] 

Their  powers.  —  §  7.  The  said  trustees  shall  have  power, 
1.  To  sue  in  their  own  names  or  otherwise,  and  recover  all 
the  estate,  debts  and  things  in  action,  belonging  or  due  to 
such  debtor,  in  the  same  manner  and  with  the  like  effect  as 
such  debtor  might  or  could  have  done  if  no  attachment  had 
been  issued,  or  trustees  appointed,  or  an  assignment  had  not 
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been  made;  and  no  set-off  shall  be  allowed  in  any  such  suit, 
fdr  any  debt,  unless  it  was  owing  to  sucli  creditor,  by  such 
debtor,  before  the  first  publication  of  the  notice  required  in 
the  first  Article,  or  before  the  appointmeut  of  trustees  under 
[42]  the  second  Article,  or  before  presenting  the  petition  of  the 
insolvent  under  the  third,  fifth  and  sixth  Articles,  or  before 
the  publication  of  notice  to  creditors  under  the  fourth  Article. 
But  no  suit  in  equity  shall  be  brought  by  assignees  of  insolvents 
under  the  third,  fourth  or  fifth  Articles,  without  the  consent 
of  the  creditors  having  a  major  part  of  the  debts  which  shall 
have  been  exhibited  and  allowed,  unless  the  sum  in  controversy 
exceeds  five  hundred  dollars: 

2.  To  take  into  their  hands,  all  the  estate  of  such  debtor, 
whether  attached,  or  delivered  to  them,  or  afterwards  discov- 
ered; and  all  books,  vouchers  and  securities  rehiting  to  the 
same: 

3.  In  the  case  of  a  non-resident,  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall  Jiave 
attached  any  of  the  property  of  such  debtor,  or  who  shall 
have  in  his  hands,  any  monies  arising  from  the  sale  of  such 
property,  all  such  property  and  monies,  on  paying  him  his 
reasonable  costs  and  charges,  for  attaching  and  keeping  the 
same,  to  be  allowed  by  the  ofHcer  having  jurisdiction: 

4.  From  time  to  time,  to  sell  at  public  auction,  all  the  t  state,, 
real  and  personal,  vested  in  them,  which  shall  come  to  their 
hands,  after  giving  at  least  fourteen  days'  public  notice  of  the 
time  and  place  of  sale,  and  also  publishing  the  same  for  two. 
weeks  in  a  newspaper,  printed  in  the  county,  where  the  sale 
shall  be  made,  if  there  be  one: 

5.  To  allow  such  credit  on  the  sale  of  real  property  by  them, 
as  they  shall  deem  reasonable,  not  exceeding  eighteen  months, 
for  not  more  than  three-fourths  of  the  purchase-money;  which 
credit  shall  be  secured  by  a  bond  of  the  purchaser,  nnd  a  mort- 
gage on  the  property  sold: 

6.  On  such  sales,  to  execute  the  necessary  conveyances  and 
bills  of  sale: 

7.  To  redeem  all  mortgages  and  conditional  contracts  and 
all  pledges  of  personal  property,  and  to  satisfy  any  judgments, 
which  may  be  an  incumbrance  on  any  property  so  sold  bv 
them;  or  to  sell  such  property  subject  to  such  mortgages,  con- 
tracts, pledges  or  judgments: 

8.  To  settle  all  matters  and  accounts  between  such  ilebtor, 
and  his  debtors,  or  creditors,  and  to  examine  any  person  touch- 
ing such  matters  and  accounts,  on  oath,  to  be  administered 
by  either  of  them. 
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9.  Under  the  order  of  the  oflBcer  appointing  them,  to  com- 
pound with  any  person  indebted  to  such  debtor,  md  thereupon 
to  discharge  all  demands  against  such  person. 

[References  to  previous  oilicles  of  this  title  are  to  be  consrtmed  as 
references  to  corresponding  proYlfiions  of  Olvi)  Code,  as  set  oat  to 
note  to  §  6,  ante.    Subdivision  3  is;  therefore  obsolete.] 

Notice  to  be  g^ven. —  §  8.  The  trustees,  immediately  upon 
th^ir  appointment,  shall  give  notice  thereof;  and  therein  hhall 
require, 

1.  All  persons  indebted  to  such  debtor,  by  a  day  and  at  a 
place  therein  to  be  specified,  to  render  an  account  of  all  debts 
and  sums  of  [43]  money  owing  by  them  respectively,  to  such 
trustees,  and  to  pay  the  same: 

2.  All  persons  having  in  their  possession  any  property  or 
effects  of  such  debtor,  to  deliver  the  same  to  the  said  trustees 
by  the  day  so  appointed: 

3.  All  the  creditors  of  such  debtor  to  deliver  their  respective 
accounts  and  demands  to  the  trustees  or  one  of  them,  by  a 
day  to  be  therein  specified,  not  less  than  forty  days  from  the 
first  publication  of  such  notice. 

Time  and  maimer  of  publishing:  notice. — §  9.  In  the  ease 
of  an  insolvent  or  iiliprisoned  debtor,  such  notice  shall  be  pub- 
lished for  at  least  three  weeks  in  a  newspaper  printed  in  the 
county  where  application  was  made;  and  in  the  case  of  non- 
resident, absconding  or  concealed  debtors,  it  shall  be  published, 
for  the  same  time,  in  the  newspapers  in  which  the  notice  of 
an  attachment  having  issued,  is  directed  to  be  printed. 

May  sue,  notwithstanding'  notice.  —  §  10.  Notwithstanding 
any  such  notice,  the  trustees  may  sue  for  and  recover,  any 
property  or  effects  of  the  debtor,  and  any  debts  due  to  him, 
at  any  time,  before  the  day  appointed  for  the  delivery  or 
payment  thereof. 

Persons  concealins:  property  or  debts  to  forfeit  double, 
etc.  —  §  11.  Every  person  indebted  to  such  debtor,  or  having 
the  possession  or  custody  of  any  property  or  thing  in  action, 
belonging  to  him,  who  shall  conceal  the  same,  and  not  deliver 
a  just  and  true  account  of  such  indebtedness,  or  not  deliver 
such  property  or  thing  in  action,  to  the  trustees  or  one  of  them, 
by  the  day  for  that  purpose  appointed,  sli;ill  forfeit  double 
the  amount  of  such  debt,  or  double  the  value  of  such  property 
so  concealed;  which  penalties  may  be  recovered  by  the  trustees. 

When  debtor,  etc.,  may  be  brought  up  to  be  examined.— 
§  12.  Whenever  the  trustees  shall  show  by  their  own  oath 
or  other  competent  proof,  to  the  satisfaction  of  any  officer 
named  in  the  first  section  of  the  seventh  Article  of  this  Title, 
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or  of  any  judge  of  a  connty  court,  that  there  is  j^ood  reason 
to  believe  that  the  debtor,  his  wife,  or  any  other  person  has 
concealed  or  embezzled  any  part  of  the  estate  of  such  debtor 
vested  in  the  said  trustees;  or  that  any  person  (tan  testify 
concerning  the  concealment  or  embezzlement  thereof;  or  that 
any  person  who  shall  not  have  rendered  an  account  as  above 
required,  is  indebted  to  such  debtor,  or  has  property  in  his 
custody  or  possession,  belonging  to  such  debtor;  such  oiTicer 
or  judge  shall  issue  a  warrant,  commanding  any  sheriff  or 
(•oDfitable,  to  cause  sach  debtor,  his  wife,  or  other  person,  to 
be  brought  before  him  at  such  time  and  place  as  he  shall 
cr])po1nt,   for  the  purpose  of  being  examined. 

Particulairs  of  ezaminatf cm. —  §  13.  The  officer  issuing  such 
warrant,  shall  examine  every  person  so  brought  before  him, 
(m  oath,  in  the  presence  of  the  trustees  or  [44J  any  of  them, 
touching  all  matters  relative  to  the  debtor,  Ms  dealings  and 
estate,  and  touching  the  detention  or  concealmeuc  of  any  i»art 
of  his  property,  and  touching  the  indebtedness  of  any  person 
to  such  debtor;  and  shall  reduce  the  examination  to  writing; 
which  the  person  so  examined  is  hereby  required  to  sign,  and 
which  shall  be  attested  by  the  officer. 

Person  reftising  to  be  swor^  etc.,  to  be  (!«>ttmihted.— §  14. 
If  any  person  so  brought  before  such  officer,  shall  refuse  to 
be  sworn,  or  to  answer  satisfactorily,  all  lawful  questions  put 
to  him,  or  shall  refuse  to  sign  the  examination,  not  having  a 
reasonable  objection  thereto,  to  be  allowed  by  such  officer,  the 
said  officer  shall  by  warrant  commit  such  i)ersoii  to  prison, 
there  to  remain  without  bail,  until  he  shall  subntit  to  be 
sworn  or  to  answer  as  required,  or  to  sign  such  examination; 
iti  which  warrant,  the  particular  default  of  the  person  com- 
mitted shall  be  specified;  and  if  it  be,  in  not  answering  any 
question,  such  question  shall  also  be  specified  therein. 

Proceedings  in  case  he  brings  habeas  corpus,— §  15.  If 
any  person  so  committed,  shall  bring  a  writ  of  habeas  corpus, 
he  shall  not  be  discharged  by  reason  of  ony  insult' ciency  in 
the  form  of  the  warrant  of  commitment;  but  the  court  or  officer 
before  whom  such  person  shall  be  brought,  shall  recommit 
such  person,  unless  it  shall  be  made  to  appear  that  he  hath 
answered  all  lawful  questions  put  to  him,  or  had  su*Vicient 
reason  for  refusing  to  sign  the  examination,  as  the  ease  may 
be;  or  unless  such  person  shall  then  answer,  on  oath,  the 
questions  so  put  to  him. 

Sheriff  suffering  such  person  to  escape,  how  punished.— 
§   16.      Any  sheriff  or  jailor  wilfully  suffering  any  person  so 
234 
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committed  or  re-committed,  pursuant  to  the  foregoing  sections, 
to  escape,  shall  be  liable  to  indictment  for  a  misdemeanor; 
and  on  conviction  thereof,  in  addition  to  any  other  punishment 
the  court  may  inflict,  shall  forfeit  to  the  trustees  a  sum  equal 
to  the  whole  amount  of  debts  due  to  the  creditors  of  such 
debtor,  not  exceeding  two  thousand  five  hundred   dollars. 

Persons  answering  not  liable  to  penalty. —  §  17.  The  per- 
son so  examined,  and  answering  to  the  satisfaction  of  the 
oflQcer,  shall  not  be  liable  to  any  penalty  imposed  in  this  article 
for  concealing  and  not  delivering  any  property,  or  paying  any 
debt;  but  his  answers  on  such  examination,  may  be  given  in 
evidence  in  the  same  manner,  and  with  the  like  effect,  as  if 
they  had  been  made  in  answer  to  a  bill  in  equity  filed  by  such 
trustees. 

Persons  discovering  effects  entitled  to  premium.  —  §  18. 
Any  person  who  shall  discover  to  the  trustees  any  secreted 
effects,  property,  or  things  in  action,  belonging  to  such  debtor, 
so  that  they  shall  be  recovered  by  them,  shall  be  entitled  to 
ten  dollars  on  the  hundred  dollars,  and  at  that  rate,  on  the 
value  of  the  effects  so  discovered,  to  be  paid  by  the  trustees, 
out  of  the  estate  of  such  debtor;  but  this  section  shall  not 
extend  to  persons  who  have  such  property,  effects  or  things, 
in  their  own  possession.    [45] 

Controversies  may  be  referred  to  referees. — §  19.  If  any 
controversy  shall  arise  between  the  trustees  and  any  other 
person  in  the  settlement  of  any  demands  against  such  debtor, 
or  of  debts  due  his  estate,  the  same  may  be  referred  to  one 
or  more  Indifferent  persons,  who  may  be  agreed  upon  by  the 
trustees  and  the  party  with  whom  such  controversy  shall  exist, 
by  a  writing  to  that  effect  signed  by  them.  [Thus  am.  by 
L.  1862,  ch.  373.] 

Notice  of  application  for  appointment  of  referees.  —  §  20. 
If  such  referee  or  referees  be  not  selected  by  agreement, 
then  the  trustees  or  the  other  party  to  the  controversy  may 
serve  a  notice  of  their  intention  to  apply  to  the  officer  who 
appointed  said  trustees,  or  to  any  judge  o£  the  supreme  court 
at  chambers,  residing  in  the  same  district  with  said  trustees, 
for  the  appointment  of  one  or  more  referees,  specifying  the 
time  and  place  when  such  application  will  be  made,  which 
notice  shall  be  served  at  least  ten  days  before  the  time  so 
therein  specified.     [Thus  am,  by  L.  1862,  ch.  373.] 

Referees  to  be  nominated. — §  21.  On  the  day  so  specified, 
upon  due  proof  of  the  service  of  such  notice,  the  oflScer  before 
whom  the  application  is  made  shall  proceed  to  select  one  or  more 
referees,  the  same  in  all  respects  as  they  are  now  selected   ac- 
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cording  to  the  rules  and  practice  of  the  supreme  court  [Thus 
am.  by  L.  1862,  ch.  373.] 

Referees  may  issue  commission. —  §  22.  When  any  witness  to 
such  controversy  shall  reside  out  of  the  county  where  the  said 
trustees  resided  at  the  time  of  their  appointment,  the  referee  or 
referees  appointed  to  hear  said  controversy  shall  have  power 
to  issue  a  commission  or  commissions  in  like  manner  as  justices 
of  the  peace  are  now  authorized  to  issue  the  same,  and  the  testi- 
mony so  taken  shall  be  returned  to  said  referee  or  referees  in 
the  same  manner,  and  be  read  before  them  on  a  hearing,  in  like 
manner  as  testimony  taken  on  commission  before  justices  of  the 
peace.    [Thus  am.  by  L.  1862,  ch.  373.] 

Selection  to  be  certified,  and  rule  entered. — §  23.  The  oflBcer 
before  whom  they  shall  be  selected,  shall  certify  such  selection 
in  writing.  Such  certificate,  or  the  written  agreement  of  the 
parties,  shall  be  filed  by  the  trustees  in  the  office  of  a  clerk  of 
the  supreme  court,  when  the  trustees  were  appointed  under  the 
first  article  of  this  title;  and  in  the  said  office,  or  in  that  of  the 
clerk  of  the  court  of  common  pleas  of  the  county,  when  the 
trustees  were  appointed  under  any  other  article  of  this  title ;  anc' 
a  rule  shall  thereupon  be  entered  by  such  clerk  in  vacation  oi- 
in  term,  appointing  the  persons  so  selected  to  determine  the 
controversy. 

[County  clerk  is  clerk  af  supreme  court,  and  is  deemed  officer  here 
referred  to  as  clerk  of  court  of  common  pleas,  L.  1847,  ch.  280,  §  Co.] 

Power,  etc.,  of  referees. — §  24.  Such  referees  shall  have  the 
same  powers,  and  be  subject  to  the  like  duties  and  obligations, 
and  shall  receive  the  same  compensation,  as  referees  appointed 
by  the  supreme  court,  in  personal  actions  pending  therein. 

Report  of  referees. —  §  25.  The  report  of  the  referees  shall  be 
filed  in  the  same  office  where  the  rule  for  their  appointment  was 
entered,  and  shall  be  conclusive  on  the  rights  of  the  parties,  if 
not  set  aside  by  the  court 

Trustees  to  convert  estate  into  money. — §  26.  The  trustees, 
shall,  as  speedily  as  possible,  convert  the  estate,  real  and 
personal,  of  such  debtor,  into  money.  They  shall  keep 
[46]  a  regular  account  of  all  monies  received  by  them  as  trustees; 
to  which,  every  creditor,  or  other  person  interested  therein,  shall 
be  at  liberty,  at  all  reasonable  times,  to  have  recourse. 

Whea  and  how  to  call  general  meeting. — §  27.  The  trustees 
within  fifteen  months  from  the  time  of  their  appointment,  shall 
call  a  general  meeting  of  the  creditors  of  such  debtor,  by  a  notice 
to  be  published  in  the  same  manner,  as  herein  before  directed 
respecting  the  publication  of  the  notice  of  their  appointment; 
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in  which  notice,  they  shall  specify  the  place  and  time  of  such 
meeting,  which  time  shall  not  be  more  than  three  months,  nor 
less  than  two  months  after  the  first  publication  of  such  notice. 
Every  such  notice  shall  be  published  at  least  once  in  each  week, 
until  the  time  of  such  meeting. 

Proceedings  at  such  meeting. — §  28.  At  such  meeting,  or  other 
adjourned  meeting  thereafter,  all  accounts  and  demands,  for 
and  against  the  estate  of  such  debtor,  shall  be  fairly  adjusted, 
as  far  as  the  same  can  be  ascertained,  and  the  amount  of  monies 
in  the  hands  of  the  trustees  declared. 

Disbursements  and  commissions. — §  29.  Out  of  the  monies  in 
their  hands,  the  trustees  may  first  deduct  all  the  necessary  dis- 
bursements made  by  them  in  the  discharge  of  their  duty,  and  a 
commission  at  the  rate  of  five  per  cent,  on  the  whole  sum  whick 
shall  have  come  into  their  hands. 

[SS  30-1,  obsolete,  see  notes  to  fS  1,  6,  ante.] 

United  States,  etc.,  to  be  first  paid.— §  32.  They  shall  pay  aM 
debts  due  by  such  debtor  to  the  United  States,  and  all  debts 
due  by  him  to  persons  who,  by  the  laws  of  the  United  States, 
have  a  preference  in  consequence  of  having  paid  money  as  sure- 
ties of  such  debtor. 

Remainder,  how  distributed. — §  33.  They  shall  distribute  the 
residue  of  the  monies  in  their  hands,  among  all  those  who  shall 
have  exhibited  their  claims  aB  creditors,  and  whose  debts  shall 
have  been  ascertained,  in  proportion  to  their  respective  demands, 
and  without  giving  any  preference  to  debts  due  on  iq^ecialtiei^  as 
follows:    [47] 

[Sulir.  1,  obscffete,  see  notes  to  If  1,  ^  anlto.] 

2.  In  proceedings  under  the  third  and  fifth  articles  of  this 
title,  among  those  who  were  creditors  at  the  time  of  the  execu- 
tion of  the  assignment  by  the  insolvent: 

[Sub.  3,  obsolete,  see  notes  to  {§  1,  6,  ante.] 

4.  In  proceedings  under  the  sixth  article,  among  those 
creditors,  at  whose  suit  the  debtor  was  imprisoned  on  execution 
at  the  time  of  his  discharge. 

[The  references  to  articles  are  to  be  constnied  as  references  to  corre- 
sponding sections  of  Civil  Ck)de,  as  set  out  in  note  to  §  6^  ante.] 

Debt  due  from  debtor  as  guardian,  etc.— §  34.  In  making  such 
diijtribution,  the  trustees  shall  first  pay  all  debts  that  may  be 
owing  by  the  debtor  as  guardian,  executor,  administrator  or 
trustee;  and  if  there  be  not  sufficient  to  pay  all  debts  of  the 
character  above  specified,  then  a  distribution  shall  be  made 
among  them,  in  proportion  to  their  amounts  respectively. 
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Creditors  whose  debts  are  not  due—  §  35.  Every  person  to 
whom  a  debtor  (except  one  proceeding  under  the  sixth 
article,)  shall  be  indebted  on  a  valuable  consideration,  for  any 
sum  of  money  not  due  at  the  time  of  such  distribution,  but  pay- 
able afterwards,  shall  receive  his  proportion  with  other 
creditors,  after  deducting  a  rebate  of  legal  interest  upon  the  sum 
distributed,  for  the  time  unexpired  of  such  credit. 

Mutual  credit,  etc.,  when  set  off— §  36.  Where  mutual  credit 
has  been  given  by  any  debtor  (except  a  debtor  proceeding  under 
the  sixth  article  of  this  title,)  and  any  other  person,  or  mutual 
debts  have  subsisted  between  such  debtor  and  any  other  person, 
the  trustees  may  set  off  such  credits  or  debts,  and  pay  the  pro- 
portion or  receive  the  balance  due.  But  no  set-off  shall  be 
allo^'ed  of  any  claim  or  debt,  which  would  not  have  been 
entitled  to  a  dividend,  as  herein  before  directed. 

Set^ofis  of  demasKte  purchase^.— §  87.  No  set-off  shall  be 
allowed  by  «uch  trustee^,  ot  any  claim  or  debt,  which  shall  have 
been  purchased  by,  or  transferred  to,  the  perscm  claiming  its 
allowance,  which  could  not  have  been  set  off  by  him,  according 
to  the  ppovisions  of  this  article,  in  a  suit  brought  by  such 
trustees. 

Suits  peadit^j  proportion  to  be  retamed.*-§  38.  If,  at  the  time 
any  dividend  is  made,  any  prosecution  be  pending  against  th6 
trustees,  in  which  a  denuuid  against  auch  debtor  may  be  estabr 
lished,  the  trustees  may  retain  in  their  hands,  the  proportion 
which  would  belong  to  such  demand  if  established,  and  the  [48] 
necessary  costs  and  expenses  of  such  suit  or  proceeding,  to  be 
applied  according  to  the  event  of  such  proceeding  or  suit,  or  to 
be  distributed  in  a  second  or  other  dividend. 

Penalties  recovered  by  trustees. — §  39.  All  penalties  which 
shall  be  recovered  by  any  trustees,  pursuant  to  the  provisions  of 
this  title,  shall  be  deemed  a  part  of  the  estate  of  the  debtor,  and 
shall  be  distributed  as  such  among  his  creditors. 

If  whole  estate  not  distributed  on  first  dividend,  yearly  divi- 
dends to  be  made. — §  40.  If  the  whole  of  such  debtor's  estate 
be  not  distributed  on  the  first  dividend,  the  trustees  shall,  with- 
in one  year  thereafter,  make  a  second  divid«?nd  of  alJ  the  monien 
belonging  to  the  estate  of  the  debtor,  then  in  their  hnnds,  among 
the  creditors  entitled  thereto  as  herein  before  specified;  and  in 
the  same  manner  from  year  to  year,  so  long  as  any  monies  belong- 
ing to  the  estate  of  such  debtor  shall  remain  in  the  hands  of  the 
trustees,  they  shall  make  a  dividend  thereof  among  the  creditors 
entitled  thereto. 

Creditors  omitting:  to  deliver  accounts  on  first  dividend. 
*— §  41.  Any  creditor  who  shall  have  neglected  to  deliver  to  the 
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trustees  an  account  of  his  demand,  before  the  first,  second,  third, 
or  other  dividend,  and  who  shall  deliver  his  account  to  them 
before  the  second,  or  other  subsequent  dividend,  shall  receive  the 
sum  he  would  have  been  entitled  to,  on  any  former  dividend, 
before  any  distribution  be  made  to  other  creditors. 

Unclaimed  dividends. — §  42.  If  any  dividend  that  shall  have 
been  declared,  shall  remain  unclaimed  by  the  person  entitled 
thereto  for  one  year  after  the  same  was  declared,  the  trustees 
shall  consider  it  as  relinquished,  and  shall  distribute  it,  on  any 
subsequent  dividend,  among  the  other  creditors. 

Surplus  to  be  paid  to  debtor. — ?  43.  If  after  settling  the 
estate  of  any  debtor,  and  after  discharging  his  debts,  entitled  to 
a  dividend,  any  surplus  shall  remain  in  the  hands  of  his  trustees, 
the  same  shall  be  paid  to  such  debtor  or  his  legal  representatives. 

Allowance  to  certain  debtors. — §  44.  Every  debtor  who  shall 
be  discharged  under  the  third,  fourth  or  fifth  articles  of  this 
title,  shall  be  allowed  the  sum  of  five  per  cent,  on  the  nett  •prod- 
uce of  all  his  estate,  that  shall  be  received  by  the  assignees,  to 
be  paid  to  him  by  them,  in  case  such  nett  *produce,  after  suih 
allowance  made,  shall  be  suflBcient  to  pay  the  creditors  of  such 
debtor,  entitled  to  a  dividend,  the  sum  of  seventy  cents  on  the 
dollar,  on  the  amount  of  their  debts  respectively,  as  the  same 
shall  have  been  ascertained;  but  the  said  allowance  shall  not 
exceed  in  the  whole,  the  sum  of  five  hundred  dollars. 

[Obsolete  as  to  reference  to  fourth  article,  see  note  to  {  6,  ante.] 

Trustees  to  render  account  on  oath.  —  §  45.  Within  tea 
days  after  any  dividend  made  by  any  trustees,  they  shall  render 
on  oath,  and  file  with  the  clerk  of  the  court  of  common  pleas  of 
the  county  in  which  they  reside,  or  with  a  clerk  of  the  [49] 
supreme  court,  an  account  in  writing  of  all  their  proceedings  in 
the  premises;  stating, 

1.  Their  disbursements,  commissions,  and  the  dividends  made 
by  them: 

2.  The  nameb  and  residences  of  the  creditors  to  whom  dii- 
dends  were  made,  and  the  names  of  those  actually  receiving 
them: 

3.  The  property,  monies  and  effects  of  the  debtor  remaining 
in  their  hands,  and  the  value  and  situation  of  such  property: 

And  such  trustees  may  at  any  time  be  compelled  by  a  rule  of 
the  supreme  court,  or  of  the  court  of  common  pleas  of  the 
county  in  which  they  reside,  to  render  such  account  on  oath,  on 
the  application  of  the  debtor,  or  of  any  creditor. 

*  So  in  the  oriffinal. 
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Trustees  subject  to  orders  of  courts.—  §  46.  Such  trustees 
shall  be  subject  to  the  order  of  the  supreme  court,  and  of  the 
court  of  common  pleas  of  the  county  in  which  they  were  ap- 
pointed, upon  the  application  of  any  creditor,  or  of  any  debtor 
in  respect  to  whom  they  were  appointed,  in  relation  to  the  execu- 
tion of  any  of  the  powers  and  duties  confided  to  them ;  and  they 
may  be  removed  by  the  supreme  court,  for  cause  shown. 

Proceedings  in  common  pleas  removable  into  supreme  court. 

—  §  47.  Whenever  any  authority  shall  be  exercised  by  a  court 
of  common  pleas,  or  any  officer,  pursuant  to  any  provisions  of 
this  title,  the  proceedings  may  be  removed  into  the  supreme 
court  by  certiorari,  and  there  examined  and  corrected.  But  no 
such  certiorari  shall  issue,  unless  allowed  by  a  justice  of  the 
supreme  court,  or  a  circuit  judge;  nor  shall  it  operate  as  a  stay 
of  proceedings,  unless  it  shall  be  so  directed  in  the  order  of 
allowance. 

If  trustee  be  removed,  etc.,  new  trustee    may  be  appointed. 

—  §  48.  Whenever  any  trustee  shall  be  removed,  or  shall  die, 
or  become  incapacitated  to  perform  his  duties,  the  officer  who 
originally  appointed  such  trustee,  or  in  case  of  his  absence, 
death,  or  removal,  any  other  officer  residing  in  the  county  where 
«uch  trustee  was  resident,  who  by  law  would  have  been  em- 
powered to  make  such  appointment,  after  giving  notice,  and  an 
opportunity  to  the  creditors  to  propose  proper  persons,  may 
appoint  another  in  the  place  of  such  trustee,  who  shall,  in  all 
respects,  have  the  like  powers  and  authority,  and  be  subject  to 
the  same  control,  obligations  and  responsibilities;  and  the  said 
appointment  shall  be  certified  and  recorded,  as  the  original 
appointment  was  required  to  be  recorded. 

[L.  1846,  ch.  168. — ^'^An  act  in  relation  to  the  appointment  of  asBigneea 
and  trustees  of  non-resident,  absconding,  insolvent,  or  imprisoned 
debtors." 

"  I  1.  Whenever  any  assignee  or  trustee  appointed  under  any  authority 
conferred  by  any  of  the  provisions  of  title  one,  chapter  five  and  part  two 
of  the  Revised  Statutes,  or  of  any  previous  statute  relating  to  insolvent 
or  imi)ri8oned  debtors,  shall  have  removed  from  and  shall  have  continued 
to  reside  out  of  this  state  for  one  year,  or  shall  hereafter  remove  from  and 
continue  to  reside  out  of  this  state  for  one  year,  it  shall  be  lawful  for  the 
officer  who  originally  appointed  such  assignee  or  trustee,  or  in  case  of 
his  absence,  death,  or  removal,  his  successor  In  office,  or  any  other  officer 
residing  In  the  county  where  such  assignee  or  trustee  was  resident,  who 
by  law  would  originally  have  been  authorized  and  empowered  tc  make 
an  appomtment  of  such  assignee  or  tnistee.  after  giving  notice  and  an 
opportunity  to  the  creditors  to  propose  proper  persons,  to  appoint  another 
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person  in  the  place  of  such  assignee  or  trustee  so  removed  or  to  remove 
as  aforesaid. 

§  2.  The  assignee  or  trustee  appointed  in  the  place  of  the  assignee  or 
trustee  so  removed,  or  to  remove  as  aforesaid,  shall  In  all  respects  have 
the  like  powers  and  authority,  and  be  subject  to  the  same  control,  obli- 
gations and  responsibilities  as  the  assignee  or  trustee  originally  appointed; 
and  the  appointment  of  an  assignee  or  trustee  imder  the  provisions  of  this 
act  shall  be  certified  and  recorded  as  the  (Hrlginal  app<^ntment  was  re- 
quired to  be  recorded."] 

Trustees  wishing  to  renounce,  may  obtain  order  to  show  cause. 
—  §  4i>  Any  trustee  appointed  pursuant  to  the  provisions  of 
this  title,  who  shall  be  desirous  of  renouncing  the  trust  vested 
in  him,  may  apply  to  the  oflftcer,  or  court  from  whom  his  appoint- 
ment was  received,  for  an  order  to  all  persons  interested,  to 
show  cause  why  such  renunciation  should  not  be  accepted. 
[50] 

lb.  Application  to  whom  made. — §  50.  If  the  ollicer  who  made 
such  appointment  shall  not  then  be  in  office,  such  application 
may  be  made  to  a  circuit  judge,  supreme  court  commissioner,  or 
the  first  judge  of  the  county,  residing  in  the  same  county  where 
the  appointment  of  such  assignee  was  made. 

Application  to  be  accompanied  by  account  —  §  51.  Such  ap- 
plication shall  be  accompanied  by  a  full,  true,  and  just  account 
of  all  the  transactions  of  such  trustee,  in  that  character,  and 
particularly  of  the  property,  monies  and  effects  received  by  him; 
of  all  payments  made,  whether  to  creditors  or  otherwise;  and  of 
the  remaining  effects  and  estate  of  the  debtor,  in  respect  to 
whom,  or  whose  estate,  he  was  appointed  trustee,  within  his 
knowledge,  and  the  situation  of  the  same. 

Affidavit  to  be  anneaced. — §  52.  To  such  ax;count  shall  be  an- 
nexed the  affidavit  of  the  trustee,  that  the  said  account  is  in 
all  respects  just  and  true,  according  to  the  best  of  his  knowledge 
and  belief:  which  affidavit  shall  be  subscribed  and  sworn  to, 
before  the  officer,  or  court,  to  whom-  the  application  is  made,  and 
shall  be  certified  by  him,  or  by  the  clerk  of  the  court. 

Notice  to  show  cause. — §  53.  Such  officer,  or  court,  shall 
thereupon  grant  an  order,  directing  notice  to  be  given  to  all 
persons  interested  in  the  estate  of  the  debtor,  in  respect  to  whom 
or  whose  estate  such  trustee  was  appointed,  to  show  cause  on  a 
day,  or  at  a  term  and  at  a  place  therein  to  be  specified,  why  he 
should  not  be  permitted  to  renounce  his  appointment. 

Notice  to  be  published.--§  54.  Such  notice  shall  be  published, 
once  in  each  week,  for  six  weeks  successively^  in  the  state  paper, 
and  in  such  other  newspapers,  as  such  officer  or  court  shall 
direct. 
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Hearing. —  §  55.  On  the  day  appointed  for  such  hearing,  and 
on  such  other  days  as  shall  from  tune  to  time  be  appointed,  if  it 
shall  appear  that  notice  was  duly  published,  the  officer  or  court 
shall  proceed  to  hear  the  proofs  and  allegations  of  the  parties. 

When  trustees  may  be  allowed  to  renounce.— §  56.  If  it 
shall  appear  that  the  proceedings  of  such  trustee,  iu  rehition  to 
his  trust,  have  been  fair  and  honest,  and  particularly  in  the 
collection  of  the  property  and  debts  vested  in  him;  and  if  such 
court  or  officer  be  satisfied,  that  for  any  reason,  it  is  inexpedient 
for  such  trustee  to  continue  in  the  execution  of  the  duties  of  his 
appointment,  and  that  such  duties  can  be  executed  by  another 
trustee,  without  injury  to  the  estate  of  the  debtor,  or  to  the 
creditors;  and  if  no  good  cause  to  the  contrary  appear,  such 
officer  or  court  shall  grant  an  order,  allowing  such  trustee  to 
renounce  his  appointment,  and  to  assign  the  property  and  effects 
of  the  debtor. 

Trustee  to  execute  assignment. —  §  57.  Such  assignment 
shall  be  executed  by  such  trustee,  to  such  person,  or  persons,  as 
tLe  court  or  officer  shall  appoint  for  that  purpose;  151)  and  in 
the  appointment,  such  persons  as  shall  have  been  named  to 
be  assignees  by  the  creditors  of  such  debtor,  or  by  the  major 
part  of  them,  shall  be  preferred,  if  approved  by  such  court  or 
officer. 

Effect  of  assignment ;  powers  of  nev^  assignee. —  §  58.  Such 
assignment  shall  transfer  to  the  persons  to  whom  it  shall  be 
made,  all  the  remaining  estate  and  effects,  vested  in  the  trustee 
so  renouncing;  and  such  new  assignee  shall  have  the  same 
*  powers,  be  subject  to  the  same  duties,  and  be  entitled  to  the 
same  compensation,  as  the  original  trustee;  and  shall  continue 
any  suit  that  may  have  been  commenced  by  such  original  trustee, 
in  his  name,  or  in  that  of  such  new  assignee. 

When  order  to  be  made  discharging  trustee. — <?  59.  Upon 
producing  to  the  officer  or  court  allowing  such  assignment,  the 
certificate  of  the  assignee,  duly  proved  by  the  oath  of  a  sub- 
scribing witness,  that  such  assignment  has  been  duly  made,  and 
the  property  capable  of  delivery,  belonging  to  such  debtor, 
together  with  all  the  books,  vouchers,  and  documents,  relating  to 
the  estate  of  such  debtor,  has  been  duly  delivered;  and  also  a 
certificate  of  the  county  clerk,  that  such  assignment  has  been 
recorded;  such  court  or  officer  shall  grant  to  the  trustee  so 
applying,  an  order  that  he  be  discharged  from  his  trust. 

Trustee  thereupon  discharged,  subject  to  prior  liabilities. — 
§  60.     Upon  such  order  being  granted,  such  trustee  shall  be 
discharged  from  the  trust  reposed  in  him,  and  his  power  and 
235 
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authority  shall  therenpon  cease;  but  he  shall,  notwithstanding, 
remain  subject  to  any  liability  he  may  have  incurred,  at  any 
time  previous  to  the  granting  of  such  order,  in  the  management 
of  his  trust. 

Assignment,  petition,  etc.,  to  be  recorded  and  filed. — §  61. 
Such  new  assignment,  upon  being  duly  proved  or  acknowledged, 
shall  be  recorded  in  the  office  of  the  clerk  of  the  county  where 
such  order  was  granted;  and  the  petition  of  the  trustee,  the  affi- 
davit and  proceedings  thereon,  wlrn  the  certificate  of  the  new 
assignee,  shall  be  filed  in  the  same  office  where  the  original 
papers  and  proceedings,  in  respect  to  such  debtor,  were  filed. 

Expenses  to  be  paid  by  trustee. — §  62.  The  expense  of  all 
proceedings  in  effecting  such  renunciation  and  assignment,  shall 
be  paid  by  the  trustee  making  the  application. 

[R,  S.,  port  2,  eh.  5.  Utle  2  (2  R.  S.,  51-5)  repealed  by  L.  1880,  eh.  245, 
but  §  22  of  said  title  2  wa«  amended  by  L.  1880,  eh.  423,  and  by  L.  1885, 
ch.  267,  8  2,  bat  as  so  amended  is  probably  suDerseded  by  Civ.  Code^ 
M  2345,  II.]  . 

[R.   S.,  part  2;  2  R.   S.,   56.] 

CHAPTER   VI. 
Of  Wills  jjid  Tbstahsnts;  of  the  Distribution  of  the  Estates 
OF  Intestates  ;  and  of  the  Rights,  Powers,  and  Duties  of 

EZBOUTOBS  AND  AdMINISTRATOBS. 

[Titles  2,  3  and  6  are  repealed.] 
Title        L  Of  wills  and  testaments  of  real  and  personal  property,  and  the 
proof  of  them. 
IV.  Of  the  powers  and  duties  of  executors  and  administrators,  in 
relation  to  the  sale  and  disposition  of  the  real  estate  of  their 
testator  or  intestate. 
V.  Of  the  rights  and  liabilities  of  executors  and  administrators. 

TITLE  I. 

Of  Wills  and  Testaments  of  Real  and  Personal  Property^  and 

'  the  Proof  of  Them.  ' 

Article         I.  Of  wills  of  real  property,  and  the  proof  of  them. 

II.  Of  wills  of  personal  property,  and  the  probate  of  them. 
III.  General  provisions  applicable  to  wills  of  real  and  personal 
property. 

ARTICLE  FIRST. 
Of  Wills  of  Real  Property,  and  the  Proof  of  Them. 
Section  1.  All  persons,  except  idiots,  etc.,  may  devise  real  estate. 

2.  Every  interest  in  real  property  descendable  to  heirsi,  may  be 

devised. 
3.  To  whom  devises  may  be  made;  devises  to  oorporatioas,  wheo 
valid. 
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Section  4.  Devises  to  certain  aliens  void;  wno  to  take  the  interest  devised 
to  tbem. 
5.  Wills  of  real  estate,  wlien  to  pass  all  testator's  estate. 
e-20.  [Repealed.] 

Who  may  devise. —  §  1.  All  persons,  except  idiots,  persons 
of  unsound  mind  and  infants,  may  devise  their  real  estate,  by 
a  last  [57]  will  and  testament,  duly  executed  according  to  the 
provisions  of  this  title.    [Thus  am.  by  L.  1867,  ch.  782.] 

[Will  of  real  property  situated  in  this  state,  governed  by  laws  of  this 
state,  regardless  of  the  residence  of  testator.  Civ.  Code,  {  2694.] 

What  may  be  devised. — §  2.  Every  estate  and  interest  in  real 
property  descendible  to  heirs,  may  be  so  devised. 

[Cemetery  lots  may  be  descendible  aed  no*  devisable,  Mem.  Corp.  L., 
§  40.] 

Who  may  take  by  devise.— §  3.  Such  devise  may  be  made  to 
every  person  capable  by  law  of  holding  real  estate;  but  no  de- 
vise to  a  corporation  shall  be  valid,  unless  such  corporation  be 
expressly  authorized  by  its  charter,  or  by  statute,  to  take  by 
devise. 

[Last  clause,  superseded  by  Gen.  Corp.  L.,  S  li,  sub.  3,  ante,  p.  978, 
authorizing  corporations  to  take  by  devise,  "  subject  to  such  limitations  as' 
may  be  prescribed  by  law."    Devise  or  bequest,  for  charftable,  etc.,  uses, 
not  to  be  defeated  by  indeflniteness  or  uncertainty  aa  to  benefloiaryi 
cy  pres  doctrine  adopted,  L.  1893,  ch.  701. 

L.  1860,  ch.  360: 

"  S  1.  No  person  having  a  husband,  wife,  chUd  or  parent,  shaU,  by  his 
or  her  last  will  and  testament,  devise  or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific,  religious  or  missionary  society,  association 
or  corporation,  in  trust  or  otherwise,  more  than  one-half  t)art  of  his  or  her 
estate,  after  the  payment  of  his  or  her  debts  (and  such  devise  or  bequest 
shall  be  valid  to  the  extent  of  one-half,  and  no  more)." 

L.   1848,   ch.  319: 

"An  act  for  the  incorporation  of  benevolent,  charitable,  scientific  and 
missionary  societies,"  was  all  repealed  by  the  Mem.  Corp.  L.,  taking 
effect  September  1,  1895,  except  §  6,  which  reads  as  follows: 

"  S  6.  Any  corporation  formed  under  this  act  shaU  be  capable  of  taking, 
holding  or  receiving  any  property,  real  or  personal,  by  virtue  of  any 
devise  or  bequest  contained  in  any  last  will  or  testament  of  any  person 
Whatsoever,  the  clear  annual  income  of  which  devise  or  bequest  shall  not 
exceed  the  sum  of  ten  thousand  dollars;  provided,  no  person  leaving  a 
wife  or^child  or  parent,  shaU  devise  or  bequeath  to  such  institution  or  cor- 
poration more  than  one-fourth  of  his  or  her  estate,  after  the  payment  of 
his  or  her  debts,  and  such  devise  or  bequest  shall  be  valid  to  the  extent 
of  such  one-fourth,  and  no  such  devise  or  bequest  shall  be  valid,  in  any 
will  which  shall  not  have  been  made  and  executed  at  least  two  months 
before  the  death  of  the  testator." 
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This  §  6  probably  applies  to  all  corporations  formed  before  September 
1,  1895,  under  the  act  of  1848,  and  to  all  corporations  formed  under  the 
Membership  Corporation  Law,  for  the  purposes  for  which  a  corporation 
might  have  been  formed  before  September  1,  1805,  under  the  act  of  1848, 
see  Stat  Consrt  L.,  §  32,  ante,  p.  119.1 

Devises  to  aliens. — §  4.  Ev(?ry  devise  of  any  interest  in  real 
property,  to  a  person  who,  at  the  time  of  the  death  of  the 
testator,  shall  be  ah  alien,  not  authorized  by  statute  to  hold 
real  estate,  shall  be  void.  The  interest  so  devised,  shall  descend 
to  the  heirs  of  the  testator;  if  there  be  no  such  heirs  competent 
to  take,  it  shall  pass  under  his  will  to  the  residuary  devisees 
therein  named,  if  any  there  be,  competent  to  take  such  interest. 

[For  statutes  authorizing  aliens  to  hold  real  estate,  see  note  to  R.  S., 
part  2,  ch.  1,  t  1,  $  9.J 

Wills  of  real  estate,  how  construed.- §  5.  Every  will  that  shall 
be  made  by  a  testator,  in  express  terms,  of  all  his  real  estate,  or 
in  any  other  terms  denoting  his  intent  to  devise  all  his  real  prop- 
erty, shall  be  construed  to  pass  all  the  real  estate,  which  he  was 
entitled  to  devise,  at  the  time  of  his  death. 

[§§  6-20;  2  R.  S.,  57-9,  repealed.l 

IR.  S..  part  2,  ch.  6,  t  1;  2  R.  S.,  59.1 

ARTICLE  SECOND. 

Of  "Wills  of  Personal  Pbopkett,  and  the  Pbobats  of  Tbem. 

Section  21.  Males  of  18,  and  immairied  females  of  16,  may  make  wills  of 

personal  estate. 

22.  Unwritten  wills  void,  unless  made  by  soldier  in.  service,  or 

mariner  at  sea. 
23-39.  [Repealed.] 

Who  may  make  wills  of  personal  estate. — §  21.  Every  male 
person  of  the  age  of  eighteen  years  or  upwards,  and  every  female 
of  the  age  of  sixteen  years  or  upwards,  of  sound  mind  and 
rn(?hiory,  and  no  othern,  laay  give  and  bequeath  his  or  her  per- 
sonal estate,  by  will  in  writing.    [Thus  am,  by  L.  1867,  eft.  782.] 

[Will  of  personal  property  situated  in  this  state,  governed  by  laws  of 
state  or  country  of  which  teetator  was  a  resident,  at  time  of  his  death. 
Civ.  Ck)de,  §  2694.] 

Unwritten  wills,  when  allowed. — §  22.  No  nuncupative  or 
unwritten  will,  bequeathing  personal  estate,  shall  be  valid, 
unless  made  by  a  soldier  while  in  actual  military  service,  or  by  a 
mariner,  while  at  sea, 

[§§  23-39;  2  R.  S.,  60-3,  repealed.] 

[Testator  may  deposit  will  with  surrogate  for  safe  keeping  until  his 
death,  2  R.  S.,  405.] 
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IR-  S..  part  2.  ch.  G,  t  1;  2  R.  S..  63.] 
ARTICLE  THIRD. 

GSNBRIX    PbOYISIONS    APPLICABLE  TO    WiLLS  OF   RbAL  AND   PsB- 

80NAL  PbOPEBTY. 

Section  40.  Wills  of  real   or   personal   property,    or   both,    how    to   be 
executed. 
41.  Witneases  to  state  their  places  of  residence,  etc.:  penalty: 

effect  of  omission. 
42  Written  wills,  how  to  be  revoked  or  canceled. 

43.  Marriage  and  birth  of  issue,  when  to  be  a  revocation  of  a  prior 

will. 

44.  Will  of  unmarried  women  revoked  by  subsequent  marriage. 

45.  Bond,  etc.,  to  convey  property  devised,  not  A  revocation,  etc 

46.  Charge  or  incumbrance  not  a  revocation;  property  to  pass  sub- 

ject thereto. 
47  &  48.  CJonveyance,   etc.,   altering  estate  devised,   when  to  be 
deemed  a  revocation. 

49.  After-bom  child,  if  unprovided  for,  to  have  portion  of  estate. 

50.  Devisee  or  legatee  may  witness  will,  but  devise  to  him  void. 

51.  When  share  of  the  estate  to  be  saved  to  such  witness. 

52.  Legatee,  etc..  dying  before  testator,  devise,  In  certain  cases, 

not  to  lapse. 

53.  When  the  cancelling  of  a  second  will  is  not  to  revive  first  wUL 
54-6a  [Repealed.] 

69.  Provisions  as  to  revocations,  to  what  wills  to  apply. 

70.  Execution  or  construction  of  prior  wills  not  affected  by  this 

titie. 

71.  Term  "  will "  to  include  codicils. 

Wills,  how  to  be  executed. — §  40.  Every  last  will  and  testa- 
ment of  real  or  personal  property;  or  both,  shall  be  executed  and 
attested  in  the  following  manner: 

1.  It  shall  be  sabscribed  by  the  testa*  or  at  th«?  ead  of  the  ^vill: 

2.  Such  subscription  shall  be  made  by  the  testator,  in  the 
presence  of  each  of  the  attesting  witnesses,  or  shall  be  acknowl- 
edged by  him,  to  have  been  so  made,  to  each  of  the  attesting 
witneoses: 

3.  The  testator,  at  the  time  of  making  such  subscription,  or  at 
the  time  of  acknowledging  the  same,  shall  declare  the  instru- 
niont  so  subscribed,  to  be  his  ia^^t  will  and  testameut: 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of 
whom  shall  sign  his  name  as  a  witness,  at  the  end  of  the  will, 
at  the  request  of  the  testator.    [64] 

Witnesses  to  state  their  places  of  residence,  etc.  —  g  41. 
Tlie  witnesses  to  any  will,  shall  write  opposite  to  their  names 


Digitized  by 


Google 


1878  THE  REVISED  STATUTES  OF  1827-8, 

Partn,  ch.  6,  t.  1,  g§  42-46.  2  B.  8.,  64. 

their  respective  places  of  residence;  and  every  person  who  shall 
sign  the  testator's  name  to  any  will  by  his  direction,  shall  write 
his  own  name  as  a  witness  to  the  will.  Whoever  shall  neglect 
to  comply  with  either  of  these  provisions,  shall  forfeit  fifty 
dollars,  to  be  recovered  by  any  person  interested  in  the  property 
devised  or  bequeathed,  who  will  sue  for  the  same.  Such  omis- 
sion shall  i^ot  affect  the  validity  of  any  will;  nor  shall  any  per- 
son liable  to  the  penalty  aforesaid,  be  excused  or  incapacitated 
on  that  account,  from  testifying  respecting  the  execution  of 
such  will. 

Written  wills,  how  to  be  revoked,  or  cancelled.— §  42.  No  will 
in  writing,  except  in  the  cases  hereinafter  mentioned,  nor  any 
part  thereof,  shall  be  revoked,  or  altered,  otherwise  than  by 
some  other  will  in  writing,  or  some  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  the  will  itself  was  required  by  law 
to  be  executed;  or  unless  such  will  be  burnt,  torn,  cancelled, 
obliterated  or  destroyed,  with  the  intent  and  for  the  purpose 
of  revoking  the  same,  by  the  testator  himself,  or  by  another 
person  in  his  presence,  by  his  direction  and  consent;  and  when 
so  done  by  another  person,  the  direction  and  consent  of  the 
testator,  and  the  fact  of  such  injury  or  destruction,  shall  be 
proved  by  at  least  two  witnesses. 

Will  when  revoked  by  marriage  and  birth  of  itsue. — §  48.  If 
after  the  making  of  any  will,  disposing  of  the  whole  estate  of 
the  testator,  such  testator  shall  marry,  and  have  issue  of  such 
marriage,  born  either  in  his  life-time  or  after  his  death,  and  the 
wife  or  the  issue  of  such  marriage  shall  be  living  at  the  death 
of  the  testator,  such  will  shall  be  deemed  revoked,  unless  pro- 
vision shall  have  been  made  for  such  issue  by  some  settle- 
ment, or  unless  such  issue  shall  be  provided  for  in  the  will,  or 
in  such  way  mentioned  therein,  as  to  show  an  intention  not  to 
make  such  provision:  and  no  other  evidence  to  rebut  the  pre- 
sumption of  such  revocation,  shall  be  received. 

Will  of  unmarried  woman. — §  44.  A  will  executed  by  an  un- 
married woman,  shall  be  deemed  revoked  by  her  subsequent 
marriage. 

Bond,  etc.,  to  convey  property  devised,  not  a  revocation, 
etc. — §  45.  A  bond,  agreement,  or  covenant,  made  for  a  valuable 
consideration,  by  a  testator,  to  convey  any  property  devised  or 
bequeathed  in  any  will  previously  made,  shall  not  be  deemed  a 
revocation  of  such  previous  devise  or  bequest,  either  at  law  or  in 
equity;  but  such  property  shall  pass  by  the  devise  or  bequest, 
subject  to  the  same  remedies  on  such  bond,  agreement,  or 
covenant,  for  a  specific  performance  or  otherwise,  against  the 
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devisees  or  legatees,  as  might  be  had  by  law  against  the  heirs  of 
the  testator^  or  his  next  of  kin,  if  the  same  had  descended  to 
them. 

Charge  or  incumbrance  not  a  revocation.—  §  46.  A  charge  or 
incumbrance  upon  any  real  or  personal  estate,  for  the  purpose 
of  securing  the  payment  of  money,  or  the  performance  [65]  of 
any  covenant,  shall  not  be  deemed  a  revocation  of  any  will 
relating  to  the  same  estate,  previously  executed ;  but  the  devises 
and  legacies  therein  contained,  shall  pass  and  take  effect,  sub- 
ject to  such  charge  or  incumbrance. 

Conveyance,  etc.,  when  to  be  deemed  a  revocation. — §  47.  A 
conveyance,  settlement,  deed,  or  other  act  of  a  testator,  by  which 
his  estate  or  interest  in  property,  previously  devised  or  be- 
queathed by  him,  shall  be  altered,  but  not  wholly  divested  shall 
not  be  deemed  a  revocation  of  the  devise  or  bequest  of  such 
property;  but  such  devise  or  bequest  shall  pass  to  the  devisee  or 
legatee,  the  actual  estate  or  interest  of  the  testator,  which  would 
otherwise  descend  to  his  heirs,  or  pass  tcrhis  next  of  kin;  unless 
in  the  instrument  by  which  such  alteration  is  made,  the  inten- 
tion is  declared,  that  it  shall  operate  as  a  revocation  of  such 
previous  devise  or  bequest. 

lb. — §  48.  But  if  the  provisions  of  the  instrument  by  which 
such  alteration  is  made,  are  wholly  inconsistent  with  the  terms 
and  nature  of  such  previous  devise  or  bequest,  such  instrument 
shall  operate  as  a  revocation  thereof,  unless  such  provisions 
depend  on  a  condition  or  ct>ndu..Mi\v,  and  such  condition  be  not 
performed,  or  such  contingency  do  not  happen. 

After-bom  child,  if  unprovided  for,  to  have  portion  of  estate. 
— §  49.  Whenever  a  testator  shall  have  a  child  born  after  the 
making  of  a  last  will,  either  in  the  life-time  or  after  the  death 
of  such  testator,  and  shall  die  leaving  such  child,  so  after-born, 
unprovided  for  by  any  settlement,  and  neither  provided  for,  nor 
in  any  way  mentioned  in  such  will,  every  such  child  shall  suc- 
ceed to  the  same  portion  of  such  parent's  real  and  personal 
e.stalO;  as  would  have  descended  or  been  distributed  to  such 
child,  if  such  parent  had  died  intestate,  and  shall  be  entitled  to 
recover  the  same  portion  from  the  devisees  and  legatees,  in 
proportion  to  and  out  of  the  parts  devised  and  bequeathed  to 
them  by  such  will.    [Thus  am.  by  L.  1869,  ch.  22.] 

[After-bom  child  entitled  to  take  by  this  section,  or  snbscriljiQg  witness 
entitled  to  take  by  next  section,  may  maintain  action  therefor,  and 
subject  to  same  liabiUtles,  etc..  Civ.  Code,  §  1868.] 

Devisee  or  lesratee  may  witness  will,  but  devise  to  him  void. 

—  §  50.  If  any  person  shall  be  a  subscribing  witness  to  the  execu- 
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tion  of  any  will,  wherein  any  beneficial  devise,  legacy,  interest 
or  appointment  of  any  real  or  personal  estate,  shall  be  made  to 
such  witness,  and  such  will  cannot  be  proved  without  the  testi- 
mony of  sncli  witness,  the  said  devise,  legacy^  interest,  or  appoint- 
ment, shall  be  void,  so  far  only  as  concerns  such  witness,  or  any 
claiming  under  him;  and  such  person  shall  be  a  competent  wit- 
ness, and  compellable  to  testify  respecting  the  execution  of  the 
said  will,  in  like  manner  as  if  no  such  devise  or  bequest  had  been 
made. 

When  share  of  the  estate  to  be  saved  to  such  witness. —  §  51. 
But  if  such  witness  would  have  been  entitled  to  any  share  of  the 
testator's  estate,  in  case  the  will  was  not  established,  then  so 
much  of  the  share  that  would  have  descended,  or  have  been  dis- 
tributed to  such  witness,  shall  be  saved  to  him,  as  will  not 
exceed  the  value  of  the  devise  or  bequest  made  to  him  in  the 
will;  and  he  shall  recover  [66]  the  same  of  the  devisees  or 
legatees  named  in  the  will,  in  proportion  to,  and  out  of.  the 
parts  devised  and  bequeathed  to  them. 

Devise  in  certain  cases  not  to  lapse.  —  §  52.  -Whenever 
any  estate,  real  or  personal,  shall  be  devised  or  bequeathed 
to  a  child  or  other  descendant  of  the  testator,  and  such  legatee 
or  devisee  shall  die  during  the  lifetime  of  the  testator,  leaving 
a  child  or  other  descendant  who  shall  survive  such  testator, 
such  devise  or  legacy  shall  not  lapse,  but  the  property  so 
devised  or  bequeathed  shall  vest  in  the  surviving  child  or  other 
descendant  of  the  legatee  or  devisee,  as  if  such  legatee  or 
devisee  had  survived  the  testator  and  had  died  intestate. 

Cancelling  of  second  will,  not  to  revive  first,  except,  etc 
—  §  53.  If,  after  the  making  of  any  will,  the  testator  shall 
duly  make  and  execute  a  second  will,  the  destruction,  can- 
celling or  revocation  of  such  second  will,  shall  not  revive  the 
first  will,  unless  it  appear  by  the  terms  of  such  revocation, 
that  it  was  his  intention  to  revive  and  give  eflfect  to  his  first 
will;  or  unless  after  such  destruction,  cancelling  or  revocation, 
he  shall  duly  republish  his  first  will. 

[Sections  54-68,  including  seven  supplementary  sections  (63-69),  inserted 
by  L.  1830,  ch.  320,  were  repealed  by  L.  1880,  ch.  245.] 

Provisions  as  to  revocations.  [68.] — §  69.  The  provisions  of 
this  title,  in  relation  to  the  revocation  of  wills,  shall  apply  to 
all  wills  made  by  any  testator,  who  shall  be  living,  at  the 
expiration  of  one  year,  from  the  time  this  chapter  shall  take 
effect. 

Prior  wills  not  affected. —  §  70.  The  provisions  of  this  title 
shall  not  be  construed  to  impair  the  validity  of  the  execution 
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of  any  will  made  before  this  chapter  shall  take  effect,  or  to 
affect  the  construction  of  any  such  will. 

"WUl"  to  include  codicils.  — §  71.  The  term  "will,"  as 
used  in  this  chapter,  shall  include  all  codicils,  as  well  as  wills. 

[To  the  same  effect,  as  used  in  Civ.  Code,  §  2514,  sub.  4,  tiiereof.] 
[R.  S.,  part  2,  ch.  6,  titles  2,  3;  2  R.  S..  68-98,  repealed?] 
[R.  S.,  part  2,  ch.  6,  t.  4  (2  R.  S..*  99-113)  all  repealed,  except  ^S  55  and 
58>  which  are  as  follows:] 

Sales  by  one  of  several  executors.  [109]— §  65.  Where 
any  real  estate  or  any  interest  therein,  is  gfven  or  devised  by 
any  will  legally  executed,  to  the  executors  therein  named,  or 
any  of  them,  to  be  sold  by  them  or  any  of  them,  or  where  such 
estate  is  ordered  by  any  last  will  to  be  sold  by  the  executors, 
and  any  executor  shall  neglect  or  refuse  to  take  upon  him 
the  execution  of  such  will,  then  all  sales  made  by  the  executor 
or  executors,  who  shall  take  upon  them  the  execution  of  such 
will,  shall  be  equally  valid,  as  if  the  other  executors  had  joined 
in  such  sale. 

Penalty  for  illegal  sales.  [110.]  —  §  58.  Any  executor  or 
administrator,  or  other  person,  appointed  as  herein  directed, 
who  shall  fraudulently  sell  any  real  estate  of  his  testator  or 
intestate,  contrary  to  the  foregoing  provisions,  shall  forfeH 
double  the  value  of  the  land  sold,  to  be  recovered  by  the  person 
entitled  to  an  estate  of  inheritance  therein. 

[Sections  59-75,  repealed.] 

[L.  1883,  Chap.  65.— <<An  act  in  relation  to  sales  of  real  estate  made  and 
to  be  made  by  executors  under  authority  given  them  by  wilL 

Sales  may  be  private  or  public—  "  Section  1.  Sales  of  real  estate  situate 
In  the  city  and  county  of  New  York,  or  at  any  other  place  within  the 
state  of  Nw  York,  made  by  exeoutora  in  pursuance  of  an  authority  given 
by  any  last  will,  unless  otherwise  directed  in  such  will,  may  be  public 
or  private  and  on  such  terms  as  in  the  opinion  of  the  executor  shaU  be 
most  advantageous  to  those  interested  therein.'* 

SS  2-3  of  this  act  legalizes  previous  sales  and  saves  pending  litigation 
from  being  affected  by  the  act.] 

[R.  S.,  part  2,  chap.  6,  title  V  (2  R.  S.,  118.J 
TITLE  V. 

Of  the  Rights  and  Liability  of  JExeeutors  <md  Ad/nvmiatrators. 

Section    1.  Executors,  etc.,  not  to  be  liable  on  certain  promises  imless 
made  in  writing. 
2.  Actions    upon    contract    may    be    brought    by  and    against 
executors. 

236 
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Section    3.  AdmlnistratoirB  entitled  to  same  actions  and  subject  to  same 

liabilities  as  executors. 
4.  When  actions  for  trespass  may  be  maintained  by  executors, 

etc. 
6.  When  executors,  etc.,  liable  to  actions  of  trespass. 
6w  Executors  and  administrators  of  executors,  etc.,  when  liable. 
7-22.  [Repealed.] 

23.  Provisions  of  this  ehapt^  to  extend  to  one  of  seyeral  ex- 

ecutors, etc.,  and  to  executrix,  etc 

24.  [Repealed.] 

Liability  of  executors,  etc.,  on  promises.  —  §  1.  No  ex- 
ecutor or  administrator  shall  be  chargeable  upon  any  special 
promise  to  answer  damages,  or  to  pay  the  debts  of  the  testator 
or  intestate,  out  of  his  own  estate,  unless  the  agreement  for 
that  purpose,  or  some  memorandum  or  note  thereof,  be  in 
writing,  and  signed  by  such  executor  or  administrator,  or  by 
some  other  person   by  him  thereunto  specially  authorise^L 

Actions  by  and  against  executors. — §  2.  Actions  of  account, 
and  all  other  actions  upon  contract,  may  be  maintained  by 
and  against  executors,  in  all  cases  in  which  the  same  might 
have  been  maintained,  by  or  against  their  respective  testators. 

[Justices*  courts  have  Jurisdiction  of  actions  against  executors  or  admin- 
istratcH-s.  only  when  amount  demanded  is  less  than  $50,  etc..  Civ.  Code, 
S  2863,   sub.  5.] 

Administrators'  rights  and  liabilities.— §  3.  Administrators 
shall  have  actions  to  demand  and  recover  the  debts  due  to 
their  intestate,  and  the  personal  property  and  effects  of  their 
intestate;  and  shall  answer  and  be  accountable  to  others  to 
whom  the  intestate  was  holden  or  bound,  in  the  same  manner 
as  executors.    [114] 

Trespass  by  executors,  etc.— §  4.  Executors  and  admin- 
istrators shall  have  actions  of  trespass  against  any  i>er8on  who 
shall  have  wasted,  destroyed,  taken  or  carried  away,  or  con- 
verted to  his  own  use,  the  goods  of  their  testator  or  intestate 
in  his  life  time.  They  may  also  maintain  actions  for  trespass 
committed  on  the  real  estate  of  the  deceased,  in  his  life  time. 

[May  also  maintain  action  to  set  aside  transfers,  etc.,  by  decedent  in 
fraud  of  his  creditors,  L.  1858,  ch.  314.] 

Trespass  against  executors,  etc. —  §  5.  Any  person,  or  his 
personal  representatives,  shall  have  actions  of  trespass  against 
the  executor  or  administrator  of  any  testator  or  intestate, 
who  in  his  life  time  shall  have  wasted,  destroyed,  taken  or 
carried  away,  or  converted  to  his  own  use,  the  goods  or  chattels 
of  any  such  person,  or  committed  any  trespass  on  the  real 
estate  of  any  such  person. 
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Liability  of  executors,  etc.  —  §  6.  The  executors  and  ad- 
.  ministrators  of  every  person,  who,  as  executor,  either  of  right 
or  in  his  own  wrong,  or  as  administrator,  shall  have  wasted 
or  converted  to  his  own  use,  any  goods,  chattels,  or  estate,  of 
any  deceased  person,  shall  be  chargeable  in  the  same  manner, 
as  their  testator  or  intestate  would  have  been,  if  living. 

[SecUona  7-22,  including  the  duplicate  S  19  (inserted  by  L.  1830,  ch.  320), 
were  repealed  by  L.  1880,  ch.  245.li 

Application  of  this  chapter.  [117.]— §  23.  All  the  provisions 
contained  in  this  chapter,  or  in  any  of  the  statutes  of  this 
state,  relative  to  executors  and  administrators,  shall  apply  and 
extend  to  a  single  executor  or  administrator,  and  to  an  execu- 
trix or  administratrix. 

[Section  24  was  i^epealed  by  L.  1880,  ch.  245.]. 

[R.  S.,  part  2,  ch.  6,  t  6  (2  R.  S.,  117-133),  repealed.] 

[R.  S.,  part  2;  2  R.  S.,  133.] 

CHAPTER  Vn. 

Of   Fbaudulekt   Conveyahoks   ajud   Oojsttbaots,    bblattvb   to 
Bbal  and  Pbbsonal  Pbopebtt. 

Title       I.  Of  fraudulent  conveyances  and  contracts,  relative  to  lands. 
II.  Of  fraudulent  conveyances  and  contracts,  relative  to  goods, 
chatt^s,  and  things  in  action. 
III.  Oeneral   provisions. 

TITIiE  I. 

Of  Fraudulent  Conveyances  and  Contracts j  relative  to  Lands. 

Section    1.  Conveyances  of  lands,  etc.,  witb  intent  to  defraud  purchasers, 
void  as  to  themj 

2.  QuaUfication   of   preceding    section,    as    to   subsequent    pur- 

chasers.   [134] 

3.  Conveyances  containing  power  of  revocation,  etc.,  void  as  to 

subsequent  piu-chasers. 

4.  Certain  conveyances  by  person  authorised  to  revoke  former 

conveyance,  void. 

5.  Such  conveyances  valid  from  the  time  the  power  to  revoke 

vested. 

6.  Writing,  etc.,  necessary  to  convey  certain  interests  in  land. 

7.  Last  section  not  to  extend  to  wills  or  certain  trusts,  or  fines. 

8.  Contracts  to  sell  or  lease  lands,  to  be  in  writing;  considera- 

tion to  be  stated. 

9.  Contracts  subscribed  by   lawful  agent,  valid. 

10.  Powers  of  chancery  to  compel  performance  of  agreements, 
not  to  he  affected. 
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Fraudulent  conveyances,  void,  etc. —  §  1.  Every  conveyance 
of  any  estate  or  interest  in  lands,  or  the  rents  and  profits  of 
lands,  and  every  charge  upon  lands,  or  upon  the  rents  and 
profits  thereof,  made  or  created,  with  the  intent  to  defraud 
prior  or  subsequent  purchasers  for  a  valuable  consideration, 
of  the  same  lands,  rents  or  profits,  as  against  such  purchasers, 
shall  be  void. 

[Suoh  conveyance,  a  misdemeanor,  Pen,  CkMle,  §  586.] 

Qualifications  of  last  section.  —  §  2.  No  such  convey- 
ance or  charge,  shall  be  deemed  fraudulent,  in  favor  of  a 
subsequent  purchaser,  who  shall  have  actual  or  legal  ?iotice 
thereof,  at  the  time  of  his  purchase,  unless  it  shall  appear  that 
the  grantee  in  such  conveyance,  or  person  to  be  benefitted  by 
such  charge,  was  privy  to  the  fraud  intended. 

Conveyances  with  power  of  revocation  void,  etc. —  §  8. 
Every  conveyance  or  charge  of,  or  upon,  any  estate  or  interest 
in  lands,  containing  any  provision  for  the  revocation,  deter- 
mination or  alteration,  of  such  estate  or  interest,  or  any  part 
thereof,  at  the  will  of  the  grantor,  shall  be  void,  as  against 
subsequent  purchasers  from  such  grantor  for  a  valuable  con- 
sideration, of  any  estate  or  interest  so  liable  to  be  revoked  or 
determined,  although  the  same  be  not  expressly  revoked,  de- 
termined or  altered,  by  such  grantor,  by  virtue  of  the  power 
reserved  or  expressed  in  such  prior  conveyance  or  charge. 

Conveyances  by  one  authorized  to  revoke  former  grants. 
—  §4.  Where  a  power  to  revoke  a  conveyance  of  any  lands, 
or  the  rents  and  profits  thereof,  and  to  reconvey  the  same,  shall 
be  given  to  any  person,  other  than  the  grantor  in  such  con- 
veyance, and  such  person  shall  thereafter  convey  the  same 
lands,  rents  or  profits,  to  a  purchaser  for  a  valuable  considera- 
tion, such  subsequent  conveyance  shall  be  valid,  in  the  same 
manner  and  to  the  same  extent,  as  if  the  power  of  revocation 
were  recited  therein,  and  the  intent  to  revoke  the  former  con- 
veyance expressly  declared. 

lb. —  §  5.  If  a  conveyance  to  a  purchaser,  under  either  of  the 
two  last  preceding  sections,  shall  be  made,  before  the  person 
making  the  same,  shall  be  entitled  to  execute  his  power  of 
revocation,  it  shall  nevertheless  be  valid,  from  the  time  the 
power  of  revocation  shall  actually  vest  in  such  person,  in  the 
same  manner  and  to  the  same  extent,  ae  if  then  made. 

Requisites  to  convey  certain  interests  in  lands. —  §  6.  'So 
estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power,  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be 
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created,  granted,  assigned,  surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing, 
subscribed  by  the  party  creating,  [135]  granting,  assigning, 
surrendering  or  declaring  the  same,  or  by  his  lawful  agent, 
thereunto  authorized  by  writing. 

Qualification  of  last  section. — §  7.  The  preceding  section 
shall  not  be  construed  to  aflfect  in  any  manner  the  power  of  a 
testator  in  the  disposition  of  his  real  estate  by  a  last  will  and 
testament;  nor  to  prevent  any  trust  from  arising  oi'  being  ex- 
tinguished, by  implication  or  operation  of  law;  nor  to  prevent 
any  declaration  of  trust  from  being  proved  by  any  writing 
subscribed  by  the  party  declaring  the  same;  nor  to  prevent, 
after  a  fine  shall  have  been  levied,  the  execution  of  a  deed 
or  other  instrument  in  writing,  declaring  the  uses  of  such  fine. 
[Thus  am.  by  L.  1860,  ch.  322.] 

Contracts  to  lease  or  sell  land.  —  §  8.  Every  contract  for 
the  leasing  for  a  longer  period  than  one  year,  or  for  the  sale 
of  any  lands,  or  any  interest  in  lands,  shall  be  void,  unless 
the  contract,  or  some  note  or  memorandum  thereof,  expres«iug 
the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party,  by  whom  the  lease  or  sale  is  to  be  made. 

[Leaaes  of  agricultural  lands  for  more  than  twelve  years,  are  void, 
Const,  art.  1,  §  13,  ante,  p.  35.] 

lb.  —  §  9.  Every  instrument  required  to  be  subscribed  by  any 
party,  under  the  last  preceding  section,  may  be  subscribed  Ly 
the  agent  of  such  party  lawfully  authorised. 

Pov^rers  of  courts  of  equity.  —  §  10.  Nothing  in  this  title 
contained,  shall  be  construed  to  abridge  the  p(A\'ers  of  courts 
of  equity,  to  compel  the  specific  performance  of  agi'eemente,  in 
cases  of  part  performance  of  such  agreements. 

TITLE  n. 

Of  Fraudulent  Conveyances  and  Contracts^  relative  to  Ooods, 

Chattels^  and  Things  in  Action. 

Section    1.  Transfers  of  personal  property  for  use  of  grantor,  void  as  to 
creditora. 

2.  Certain  agreements  to  be  in  writing  and  subscribed  by  the 

party  to  be  efiarged. 

3.  Requisites  to  the  validity  of  contracts  for  sale  of  personal 

property. 

4.  What  to  be  a  memorandum,  within  last  section,  of  sales  at 

auction. 

5.  Certain  transfers  of  goods,  etc..  fraudulent  as  to  creditors, 

unless  delivered,  etc 
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Section  6.  Who  to  be  deemed  creditors  within  last  section. 

7.  Qualification   of   two   last   sections. 

8.  Instruments  subscribed  by  lawful  a^ent,  valid. 

Certain  transfers  of  personal  property,  void.  —  §  1.  All 
deeds  of  gift,  all  convejances,  and  all  transfers  or  assi^^nments, 
verbal  or  written,  of  goods,  chattels,  or  things  in  action,  made 
in  trust  for  the  use  of  the  person  making  the  same,  s^hall  be 
void  as  against  the  creditors,  existing  or  subsequent,  of  such 
person. 

Certain  agreements  to  be  in  writing,  etc.  —  §  2.  In  the 
following  cases,  every  agreement  shall  be  void  unless  such 
agreement  or  some  note  or  memorandum  thereof  be  in  writing, 
and  subscribed  by  the  party  to  be  charged  therewith: 

1.  Every  agreement  that  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof. 

2.  Every  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person. 

3.  Every  agreement,  promise  or  undertaking,  made  upon  con- 
sideration of  marriage,  except  mutual  promise  to  marry. 
[Thus  am.  by  L.  1863,  ch.  464.] 

Contracts  for  sale  of  personal  property.  [186.]  —  §  3.  Every 
contract  for  the  sale  of  any  goods,  chattels,  or  things  in  action, 
for  the  price  of  fifty  dollars  or  more,  shall  be  void,  unless, 

1.  A  note  or  memorandum  of  such  contract,  be  made  in  writ- 
ing, and  be  subscribed  by  the  parties«to  be  charged  thereby:  or, 
•  2.  Unless  the  buyer  shall  accept  and'receive  part  of  such  goods, 
or  the  evidences,  or  some  of  them,  of  such  things  in  action :  or, 

3.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the 
purchase  money. 

Sales  at  auction.  —  §  4.  Whenever  goods  shall  be  sold  at 
public  auction,  and  the  auctioneer  shall,  at  the  time  of  sale, 
enter  in  a  sale-book,  a  memorandum  specifying  the  nature  and 
price  of  the  property  sold,  the  terms  of  the  sale,  the  name  of  the 
purchaser,  and  the  name  of  the  person  on  whose  account  the 
sale  is  made,  such  memorandum  shall  be  deemed  a  note  of  the 
contract  of  sale,  within  the  meaning  of  the  last  section. 
Delivery  and  possession  necessary  to  certain  transfers  of  goods. 
—  §  6.  Every  sale  made  by  a  vendor,  of  goods  and  chattels  in 
his  possession,  or  under  his  control,  and  every  assignment  of 
goods  and  chattels,  by  way  of  mortgage  or  security,  or  upon 
any  condition  whatever,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession,  of  the  things  sold,  mortgaged  or  assigned, 
shall  be  pres^sumed  to  be  fraudulent  and  void,  as  againi^t  the 
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creditors  of  the  vendor,  or  the  creditors  of  the  person  making 
such  assignment,  or  subsequent  purchasers  in  good  faith;  and 
shall  be  conclusive  evidence  of  fraud,  unless  it  shall  be  made  to 
appear,  on  the  part  of  the  persons  claiming  under  such  sale  or 
assignment,  that  the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditors  or  purchasers. 

Who  to  be  deemed  creditors.—  !  6.  The  term  "creditors,*' 
as  used  in  the  last  section,  shall  be  construed  to  include  all 
persons,  who  shall  be  creditors  of  the  vendor  or  assignor,  at 
any  time  whilst  such  goods  and  chattels,  shall  remain  in  his 
possession  or  under  his  control. 

Two  last  sections  qualified. —  §  7.  Nothing  contained  in  the 
two  last  sections,  shall  be  construed  to  apply  to  contracts  of 
bottomry  or  respondentia,  nor  to  assignments  or  hypothiecations 
of  vessels  or  goods,  at  sea,  or  in  foreign  ports. 

Agents. —  §  8.  Every  instrument  required  by  any  of  the  pro- 
visions of  this  title,  to  be  subscribed  by  any  party,  may  be  sub- 
scribed by  the  lawful  agent  of  such  party. 

TITLE  m. 

General  Provisions. 

Section    1.  Instruments  relating  to  real  or  personal  propen^,  made  to 
defraud,  void. 

2.  Grants  and  assignments  of  trusts,  to  be  in  writing 

3.  Insrtniments  void   as   to  creditors,    to   be   void    as   to  their 

representatives,   etc.    [137] 

4.  Fraudulent  intent,  a  question  of  fact;  want  of  consideraticm 

not  conclusive. 

5.  C^iain   purchasers  not   to   be  affected    by    fraud,    without 

notice  thereof. 

6.  Meaning   of   terms    "lands/*    and    "etJtate   and    Interest    iui 

lands." 

7.  Meaning  of  term  "  conveyance." 

8.  This  chapter  not  to  affect  instruments,  etc.,  already  executed. 

Conveyances  and  charges  made  with  intent  to  hinder  or 
defraud  creditors,  void. — §  1.  Every  conveyjince  or  assignment^ 
in  writing  or  otherwise,  of  any  estate  or  interest  in  lands,  or  in 
goods  or  things  in  action,  or  of  any  rents,  or  profits  issuing 
therefrom,  and  every  charge  upon  lands,  ^foods,  or  things  in 
action,  or  upon  the  rents  pr  profits  thereof,  made  with  the 
intent  to  hinder,  delay  or  defraud  creditors  or  other  persons, 
of  their  lawful  suits,  damages,  forfeitures,  debtf<  or  demands, 
and  every  bond  or  other  evidence  of  debt  given,  suit  com- 
menced, decree  or  judgment  suffered,  with  the  like  intent,  as 
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against  the  persons  so  hindered,  delayed  or  defrauded,  shall 
be  void. 

[Such  conveyance   or  aasignment,  a  mtedemeanor,   Pen.   Code,  §  586.1 

Grants  of  trusts  to  be  in  writing.— §  2.  Every  grant  or  as- 
signment of  any  existing  trust  in  lands,  goods  or  things  in 
action,  unless  the  same  shall  be  in  writing,  subscribed  by  the 
party  making  the  same,  or  by  his  agent  lawfully  authorised, 
shall  be  void. 

Certain  conveyances,  etc.,  void  as  to  heirs,  etc — §  3.  Every 
conveyance,  charge,  instrument  or  proceeding  declared  to  be 
void,  by  the  provisions  of  this  chapter,  as  against  creditors  or 
purchasers,  shall  be  equally  void  against  the  heirs,  successors, 
personal  representatives  or  assignees,  of  such  creditors  or  pur- 
chasers. 

Certain  rules  applicable  to  cases  under  this  chapter. —  §  4. 
The  question  of  fraudulent  intent  in  all  cases  arising  under 
the  i)rovi8ions  of  this  chapter,  shall  be  deemed  a  question  of 
fact  and  not  of  law;  nor  shall  any  conveyance  or  charge  be 
adjudged  fraudulent  as  against  creditors  or  purchasers,  solely 
on  the  ground,  that  it  was  not  founded  on  a  valuable  consid- 
eration. 

Id.,  as  to  purchasers. — §  5.  The  provisions  of  this  chapter 
shall  not  be  construed,  in  any  manner,  to  affect  or  impair  the 
title  of  a  purchaser  for  a  valuable  consideration,  unless  it  shall 
appear,  that  such  purchaser  had  previous  notice  of  the  fraudu- 
lent intent  of  his  immediate  grantor,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor. 

Id.;  as  to  certain  terms. — §  6.  The  term  **  lands,"  as  used  in 
this  chapter,  shall  be  construed  as  co-extensive  in  meaning,  with 
"lands,  tenements  and  hereditaments;"  and  the  terms  "estate 
and  interest  in  lands,"  shall  be  construed  to  embrace  every 
estate  and  interest,  freehold  and  chattel,  legal  and  equitable, 
present  and  future,  vested  and  contingent,  in  lands,  as  above 
defined. 

[Real  property  defined,  Stat  Const.  L.,  fi  3,  ante,  p.  110.] 

Id.  term  "conveyance." — §  7.  The  term  "  conveyance,"  as  used 
in  this  chapter,  shall  be  construed  to  embrace  every  instrument 
in  writing,  (except  a  last  will  and  testament)  whatever  may  be 
its  form,  and  by  whatever  name  it  may  be  known  in  law,  by 
which  any  estate  or  int^'est  in  lajids,  is  oreated,  aliened,  as- 
signed, or  surrendered    [138] 
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Id.;  as  to  prior  deeds,  &c.— §  8.  The  provisions  of  this  chap- 
ter shall  not  extend  to  any  conveyance,  charge,  contract,  as- 
signment, instrument  or  proceeding,  had,  made,  executed  or 
commenced,  before  this  chapter  shall  be  in  force  as  a  law. 

IR.  S.,  part  2;  2  R.  S.,  138.} 

CHAPTER  Vni 

Of  the  Domebtio  Kklatio^^s. 

Title       I.  Of  husband  and  wife. 

II.  Of  parents  and  children. 

III.  Of  guai'dians  and  wards. 

IV.  Of  masters,  apprentices  and  servants. 

TITLE  I. 

Of  Husband  and  Wife. 
[Arta,  2-5,  M  20-60,  of  this  title,  all  repealed  except  }  49,  in  art  a] 

SAJBTIOLE  FIEST. 
Of  Mabbiagb,  and  of  thx  Solemniza^tion  akd  Pboof  Thebbof. 

Section    1.  Marriage  a  ciril  contract;  consent  essential  to  its  validity. 

2.  Age  of  consent  fixed. 

3.  Certain  marriages  between  relations,  incestuous  and  void. 

4.  At  what  time  marriages  without  consent,  eta,  to  be  deemed 

void. 

5.  Polygamy  forbidden. 

6.  Marriages   contracted    during    absence    of    wife,    etc.,    from 

what  time  void. 

7.  Pardons  not  to  restore  to  conjugal  rights,  or  to  guardianship. 

8.  By  whom    marriages    to    be    solemnized,    in    order    to    be 

registered. 

9.  Form  of  marriage;  witnesses  necessary. 

10.  Facts  to  be  ascertained  by  minister,  etc.:  book  to  be  kept 

11.  Identity  of  parties  about  to  be  married,  to  be  ascertained. 

12.  Penalty  on  ministers,  etc.,  solemnizing  marriages  in  certain 

cases. 

13.  Certificate  of  marriage  to  be  given;  its  contents. 

14.  Certificate  when  and  where  to  be  filed  and  entered. 

15.  When  certificate  of  ministers  may  be  filed  and  entered. 

16.  Contents  of  the  entry  of  every  certificate. 

17.  Effect  of  certificate,  entry  and  copies  thereof,  as  evidence. 

18.  Fees  of  derk  of  town  or  city. 

19.  This  article  not  to  apply  to  Quakers. 

Marriage,  its  requisites. — §  1.  Marriage,  so  far  as  its  valid- 
ity in  law  is  concerned,  shall  continue  in  this  state  a  civil  con- 
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tract,  to    which    the    consent  of    parties,  capable  in    law  of 
contracting,  shall  be  essential. 

£Laws  relating  to  marriage  and  divorce  are  applicable  to  Indians,  sub- 
ject to  jurisdiction  of  peacemakers'  courts  to  grant  divorces.  Ind.  L., 
f  3,  ante,  p.  203.] 

Age  of  consent  fixed. — §  2.  The  acre  of  legal  consent  for 
contracting  marriage  shall  be  eighteen  years  in  the  case  of 
males  and  sixteen  years  in  the  case  of  females. 

[§  2  was  rep.  by  L.  1830,  ch.  320.  and  new  }  2  inserted  by  L.  1887.  ch. 
24.] 

[Taking,  receiving,  etc..  female  under  eighteen,  without  consent  of 
parent,  etc..  a  felony.  Pen.  Code,  }  282,  sub.  1.] 

Certain  marriages  incestuous.  [139.]— §  3.  Marriages  between 
parents  and  children,  including  grandparents  and  grandchil- 
dren of  every  degree  ascending  and  descending,  and  between 
brotliers  and  sisters  of  the  half^  as  well  as  of  the  whole  blood, 
and  between  uncles  and  nieces  or  aunts  and  nephews  are  de- 
clared to  be  incestuous  and  absolutely  void.  This  section  shall 
apply  to  illegitimate  as  well  as  the  legitimate  children  and 
relatives.    [Thu^  am.  by  L.  1893,  ch.  601.] 

[Incest,  defined,  etc.,  sexual  intercourse  without  marriage  included  in 
crime  of  incest,  Pen.  Code,  S  302.] 

Certain  marriages  void  after  their  nullity  declared.  —  §  '• 
When  either  of  the  parties  to  a  marriage  shall  be  incapable,  for 
want  of  age  or  understanding,  of  consenting  to  a  marriage,  or 
shall  be  incapable  from  physical  causes,  of  entering  into  the 
marriage  state,  or  when  the  consent  of  either  party  shall  have 
been  obtained  by  force  or  fraud,  the  marriage  shall  be  void, 
from  the  time  its  nullity  shall  be  declared,  by  a  court  of  com- 
petent authority. 

[Action  to  annul  marriage.  Civ.  Code,  S§  1742-55.] 

Polygamy  forbidden. —  §  5.  No  second,  or  other  subsequent 
marriage,  shall  be  contracted  by  any  person,  during  the  life- 
time of  any  former  husband  or  wife  of  such  person,  unless, 

1.  The  marriage  with  such  former  husband  or  wife,  shall  have 
been  annulled  or  dissolved,  for  some  cause  other  than  the 
adultery  of  such  person:  or, 

2.  Unless  such  former  husband  or  wife,  shall  have  been 
finally  sentenced  to  imprisonment  for  life: 

Every  marriage  contracted  in  violation  of  the  provisions  of 
-this  section,  shall,  except  in  the  case  provided  for  in  the  next 
section,  be  absolutely  void. 
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Marriages  during  absence  of  husband  or  wife.— §  6.  If  any 
person  whose  husband  or  wife  shall  have  absented  hiiiiself  or 
herself,  for  the  space  of  five  successive  years,  without  being 
known  to  such  person  to  be  living  during  that  time,  shall  marry 
during  the  life-time  of  such,  absent  husband  or  wife,  the  mar- 
riage shall  be  void  only  from  the  time  that  its  nullity  shall  be 
pronounced  by  a  court  of  competent  authority. 

[Bigamy  defined,  and  how  punished,  Pen.  Code,  U  29S^01.1 

Conjugal  rights,  &c.,  not  restored  by  pardon. — §  7.  No 
pardon  granted  since  the  twelfth  day  of  April,  one  thousand 
eight  hundred  and  twenty-two,  and  no  pardon  hereafter  granted, 
to  any  person,  who  has  been,  or  shall  be,  sentenced,  to  im- 
prisonment for  life  in  this  state,  shall  be  deemed  to  restore 
such  person,  to  the  rights  of  any  previous  marriage,  or  to  the 
guardianship  of  any  children,  the  issue  of  such  marriage. 

Who  to  solemnize  certain  marriages.  —  §  8.  For  the  pur- 
pose of  being  registered  and  authenticated,  according  lo  th<5 
provisions  of  this  title,  marriages  shall  be  solemnized  only  by 
the  following  persons: 

1.  Ministers  of  the  gospel  or  of  legally  incorporated  religious 
congregations,  the  leader  of  the  society  for  ethical  eultare  in 
the  city  of  New  York,  and  priests  of  every  denomination. 

2.  Mayors,  recorders  and  aldermen  of  cities. 

3.  Judges  of  the  county  courts,  justices  of  the  peace,  justices 
of  the  district  courts,  and  in  the  cities  of  New  York  and 
Brooklyn,  police  justices. 

4.  Justices  and  judges  of  courts  of  record.  [Thus  am.  t//  L. 
1877,  ch.  430,  L.  1888,  ch.  78,  L.  1889,  ch.  415,  L.  1893,  ch.  242.] 

[Marriages  of  Indians  may  be  solemnized  by  peacemakers*  courts,  Ind. 
L.,  S  3,  ante,  p.  203.    As  to  Quakers,  §  19,  poet] 

Form  of  marriage. — §  9.  When  solemnized  by  a  minister 
or  priest,  the  ceremony  of  marriage  shall  be  according  to  the 
forms  and  customs  of  the  church  [140]  or  soc'^ty  to  which  he 
belongs.  When  solemnised  by  a  magistrate,  no  particular  form 
shall  be  required,' except  that  the  parties  shall  solemnly  declare, 
in  the  presence  of  the  magistrate  and  the  attending  v/itness 
or  witnesses,  that  they  take  each  other  as  husband  and  wife. 
In  every  case  there  shall  be  at  least  one  witness,  besides  the 
minister  or  magistrate,  present,  at  the  ceremony. 

Facts  to  be  ascertained  by  minister,  etc. — §  10.  It  shall 
be  the  duty  of  every  minister,  priest,  or  magistrate,  required 
to  solemnize  a  marriage,  to  ascertain. 
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L  The  christian  and  surnames  of  the  parties;  their  respect- 
ive places  of  residence;  and  that  they  are  of  sufficient  age  to 
be  capable  in  law  of  contracting  marriage; 

2.  The  names  and  places  of  residence  of  two  of  the  attesting 
witnesses,  if  more  than  one  be  present;  and  if  not,  the  name^ 
and  place  of  residence,  of  such  witness: 

He  shall  enter  the  facts  so  ascertained,  and  the  day  on  which 
such  marriage  is  solemnized,  in  a  book  to  be  kept  by  him  for 
that  purpose.    [Thus  am.  by  L.  1830,  ch.  320,  §  25.] 

Duty  of  minister  or  magistrate  where  parties  are  net 
personally  known  to  him. — §  11.  If  either  of  the  parties,  be- 
tween whom  the  marriage  is  to  be  solemnized,  shall  not  he 
personally  known  to  him,  the  minister  oi*  magistrate  shall 
ascertain  from  the  respective  parties  their  right  to  contract 
marriage,  and,  for  that  purpose,  he  may  examine  the  parties, 
or  either  of  them,  or  any  other  person  under  oath,  which  he 
is  hereby  authorized  to  administer,  which  examination  jshall 
be  reduced  to  writing  and  subscribed  by  the  parties,  and  cither 
of  the  respective  parties  making  a  false  statement  imder  this 
oath  shall  be  deemed  guilty  of  wilful  and  corrupt  perjury,  and 
shall  be  liable  therefor.     [Thus  am.  by  L.  1873,  ch.  25.] 

[Also  perjury  by  Pen.  Code,  §  96.] 
[§  12,  superseded  by  Pen.  Code,  §  376.] 

Certificate  of  marriage. —  §  13.  -Whenever  a  marriage  shall 
have  been  solemnized  within  this  state,  pursuant  to  this  title, 
the  minister  or  magistrate  by  whom  the  marriage  was  sol- 
emnized, shall  furnish  on  request,  to  either  party,  a  certificate 
thereof,  specifying, 

1.  The  names  and  places  of  residence  of  the  parties  married, 
and  that  they  were  known  to  such  minister  or  magistrate,  or 
were  satisfactorily  proved,  by  the  oath  of  the  parties  themselves 
or  a  person  known  to  him,  that  they  were  the  persons  described 
in  such  certificate,  and  that  they  were  of  sufficient  Age  to  con- 
tract marriage. 

2.  The  name  and  place  of  residence  of  the  attesting  witness 
or  witnesses;  and, 

3.  The  time  and  place  of  such  marriage: 

The  certificate  shall  also  state,  that  after  due  inquiry  made, 
there  appeared  no  lawful  impediment  to  such  marriage;  and 
it  shall  be  signed  by  the  person  making  it.  [Thus  am.  by  L. 
1873,  ch.  25.] 

[Cler^man   or  magistrate   must,   within   30  days,   file  certificate   with 
local  board  of  health,  which  must  make  return  to  state  bureau  of  Tital 
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2R.S.,  14»-1, Partll,ch.  8,t  1.  §§  14-ia 

statistics,  Pub.  Health  L.,  §§  5,  22,  ante,  pp.  790,  797,   probably  super- 
seding Sf  14-18    of  this  tlUe. 

False  1  ersooation  in  marriage  ceremony,  punishable,  Pen.  Code,  §  5(52. 
sub.   1.] 

Where  and  when  to  be  filed  and  entered.— §  14.  Every 
such  certificate  signed  by  a  magistrate,  if  presented  to  the 
clerk  of  the  city  or  town  where  the  marriage  was  solemnized, 
or  to  the  clerk  of  the  city  or  town  where  either  of  the  parties 
reside,  [141]  within  six  months  after  such  marriage,  shall  be 
filed  bj5  snob  clerk,  and  shall  be  entered  in  a  book  to  be  pro- 
vided by  him,  in  the  alphabetical  order  of  the  names  of  both 
the  parties,  and  in  the  order  of  time  in  which  such  certificate 
shall  be  filed. 

When  certificate  of  minister  may  be  filed,  etc.  —  §  15. 
Every  such  certificate  signed  by  a  minister,  may  also  be  filed 
and  recorded  in  like  manner,  if  there  be  endorsed  thereon  or 
annexed  thereto,  a  certificate  of  any  magistrate  residing  in 
the  same  county  with  such  clerk,  setting  forth  that  the  minister 
by  whom  such  certificate  is  signed,  is  personally  known  to  such 
magistrate,  and  has  acknowledged  the  execution  of  the  cer- 
tificate in  his  presence;  or  that  the  execution  of  such  certificate, 
by  a  minister  or  priest  of  some  religious  denomination,  was 
proved  to  such  magistrate,  by  the  oath  of  a  person  known  to 
him,  and  who  saw  the  certificate  executed. 

Contents  of  entry  of  certificate. — §  16.  The  entry  of  every 
such  certificate  shall  specify, 

1.  The  names  and  places  of  residence  of  the  persons  married: 

2.  The  time  and  place  of  marriage: 

3.  The  name  and  official  station  of  the  person  signing  the 
certificate:  and, 

4.  The  time  when  the  certificate  was  filed.  [Thm  am.  hy 
L.  1830,  ck.  320.] 

Certificate,  entry,  &c.,  evidence. —  §  17.  Every  such  original 
certificate,  the  original  entry  thereof  made  as  above  directed, 
and  a  copy  of  such  certificate,  or  of  such  entry,  duly  certified, 
shall  be  received  in  all  courts  and  places,  as  presumptive  evi- 
dence of  the  fact  of  such  marriage. 

Clerk's  fees. —  §  18.  There  shall  be  allowed  to  every  clerk 
of  a  city  or  town,  for  filing  and  entering  a  certificate  of  mar- 
riage, twenty-five  cents;  and  ten  cents  for  a  copy  of  such  cer- 
tificate, or  of  the  entry  thereof. 

[§§  14-18»  above,  aare,  probably,  superseded  by  Pub.  Health  L.,  §§  5.  22. 
Original  or  certified  copy  of  marriage  certificate  is  presumptive  evidence 
ol  tiie  marria^.  Civ.  Code,  §  928.1 
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Quakers  excepted  from  this  article.  —  §  19.  The  provisions 
of  this  article,  relative  to  the  solemnization  and  proof  of  mar- 
riages, shall  not  apply  to  the  people  called  Quakers,  whose 
marriages  may  continue  to  be  solemnized  in  the  manner  and 
agreeably  to  the  regalations  of  their  societies,  nor  shall  the 
provisions  of  this  article  Jt)e  construed  to  require  the  parties 
to  any  marriage,  or  any  minister  or  magistrate  to  soU^mnize 
the  same  in  the  manner  herein  prescribed;  but  all  lawful  mar- 
riages oontracted  in  the  maimer  heretofore  in  use  in  this  state 
shall  be  as  valid  as  if  this  article  had  not  been  passed.  [Thus 
urn.  by  L.  1887,  ch.  77.] 

[Remainder  of  this  title,  §$  20-60;  2  R.  S.,  141-8,  all  repealed  by  L. 
1880,  ch.  245,  except  §  49  in  art  3,  which  reads  as  follows:] 

Marriage  after  divorce  for  adultery.  [146.]~§  49.  Whenever 
a  marriage  has  been  or  shall  be  dissolved,  pursuant  to  the  pro- 
visions of  this  article,  the  complainant  may  marry  again  during 
the  lifetime  of  the  defendant;  bat  no  defendant  convicted  of 
adultery  shall  marry  again  until  the  death  of  the  complainant, 
unless  the  court  in  which  the  judgment  of  divorce  was  rendered 
shall  In  that  respect  modify  such  judgment,  which  modification 
shall  only  be  made  upon  satisfactory  proof  that  the  complainant 
has  remarried,  that  five  years  have  elapsed  since  the  decree  of 
divorce  was  rendered,  and  that  the  conduct  of  the  defendant 
since  the  dissolution  of  said  marriage  has  been  uniformly  good. 
[Thus  am.  by  L.  1879,  ch.  321.] 

[Article  3,  in  which  this  §  49  occurs,  was  entitled  **  Of  divorces,  dis- 
solving the  marrla^re  contract,"  and  was  revised  in  Civ.  Code,  §S  1756-61. 
The  reference  to  *'  the  provisions  of  this  article "  must  therefore,  in 
accordance  with  L.  1880,  ch.  245,  §  3,  sub.  13,  be  construed  as  referring 
to  such  sections  of  the  Code.  The  first  clauses  of  this  section  a^  re^ 
peated  in  Civ.  Code.  §  1761,  which  also  allows  the  divorced  partiif  to 
re-marry.  Unlawfully  assuming  to  grant  divorce,  with  permissdoD  to 
either  to  marry  again,  punishable.  Pen.  Code,  §  376.] 

£R.  S.,  part  2,  ch.  8;  2  R.  S.,  148.] 

TITLE  H. 

Of  Parents  and  Children. 

SecdUon    1.  Wife  living  separate  from  husband  may  have  habeas  corpiM 
for  minor  children. 

2.  Custody  of  minor  child  may  be  given  to  mother. 

3.  Order  may  be  annulled,  varied  or  modified. 

4.  Habeas  corpus  may  be  Issued  for  children  detained  by  Shakers, 

5.  When  search  warrant  for  concealed  child  to  be  issued. 
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Section  6.  Custody  of  child,  to  whom  awarded;  orders  may  be  revokect, 
etc. 
7.  Penalty  for  secreting,  etc,  or  carrying  child  out  of  the  state. 

Wife,  in  certain  cases,  may  have  habeas  corpus  for  minor 
children.  —  §  1.  When  any  husband  and  wife  shall  live  in  a 
state  of  separation,  without  being  divorced,  and  shall  have  any 
minor  child  of  the  marriage,  the  wife,  if  she  be  an  inhabitant  of 
this  state,  may  apply  to  the  supreme  court  for  a  habeas  corpus, 
to  have  such  minor  child  brought  before  it.    [149] 

[Habeas  corpus  procedure,  Civ.  Code,  S5  2015,  ff.] 

Court  may  award  her  the  custody  of  them.—  §  2.  On  the 
return  of  such  writ,  the  court  on  due  consideration,  may  award 
the  charge  and  custody  of  the  child,  so  brought  before  it,  to 
the  mother,  for  such  time,  under  such  regulations  and  restric- 
tions, and  with  such  provisions  and  directions,  as  the  case  may 
require. 

Order  may  be  annulled,  &c. — §  3.  At  any  time  after  the  mak- 
ing of  such  order,  the  supreme  court  may  annul,  vary  or  modify 
the  same. 

Habeas  corpus  for  children  detained  by  Shakers.  —  §  4. 
Whenever  application  shall  be  made  to  the  chancellor,  a  justice 
of  the  supreme  court,  or  any  circuit  judge,  by  any  husband  or 
any  wife,  representing  that  his  wife,  or  her  husband,  has  at- 
tached himself  or  herself  to  the  society  of  Shakers,  and  detains 
a  child  of  the  marriage  between  them,  the  officer  shall  inquire 
into  the  circumstances;  and  if  satisfied  by  due  proof  of  the  facts 
represented,  he  shall  allow  a  writ  of  habeas  corpus  to  bring 
such  child  before  him. 

If  child  concealed,  search  warrant  may  be  issued. — §  5.  If, 
upon  the  return  of  any  writ  of  habeas  corpus  so  issued,  it  shall 
appear  that  any  child  therein  mentioned  cannot  be  found,  and 
satisfactory  proof  be  made  to  the  officer  issuing  such  writ,  that 
such  child  is  secreted  or  concealed,  by  or  among  any  society 
of  Shakers  in  this  state,  he  may  issue  his  warrant,  directed  to 
the  sheriff  of  the  county  where  the  said  child  is  suspected  to 
be,  commanding  such  sheriff,  in  the  day-time,  to  search  the 
dwelling-houses  and  other  buildings,  of  such  society,  or  of  any 
members  thereof,  or  any  other  building  or  dwelling-house  speci- 
fied in  the  warrant,  for  such  child,  and  to  bring  him  before 
such  officer;  and  the  sheriff  shall  forthwith  execute  such 
warrant 

To  whom  custody  of  child  may  be  awarded.— §  6.  When 
such  child  is  brought  before  such  officer,  he  may  award  the 
charge  and  custody  thereof,  to  that  parent  who  shall  not  have 
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joined  the  society  of  Shakers,  for  such  time,  under  such*  regu- 
lations, and  with  such  provisions  and  directions,  as  he  shall 
deem  proper.  Every  such  order  may  at  any  time,  on  sufficient 
cause  shown,  be  annulled,  varied  or  modified,  by  the  officer  who 
made  the  same;  or  in  case  of  his  being  absent,  or  not  exercising 
the  duties  of  the  office,  then  by  any  other  officer  who  might 
have  originally  made  such  order. 

Penalty  for  carrying  child  out  of  state,  secreting  it,  &c. — 
§  7.  If  any  member  of  the  society  of  Shakers,  or  any  other 
person,  shall  send  or  carry,  or  cause  to  be  sent  or  carried,  any 
such  child  out  of  this  state,  or  shall  secrete  such  child,  or 
cause  such  child  to  be  secreted,  within  this  state,  so  that  such 
writ  cannot  be  executed,  the  person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  fined  not 
exceeding  two  hundred  dollars,  or  be  imprisoned  not  more  thaa 
six  months,  or  both. 

[B.  S.,  pert  2,  eh.  8;  2  R.  S.,  160.] 
TITLE  m. 

Of  Ouardians  and  Wards. 
Section    1.  GuardlEDfihip,  and  disposal  of  custody  of  children. 
2  &  3.  Rights  and  duties  of  person  appointed  guardian. 
4-19.  [Repealed.] 

20.  Duties  and  liabilities  of  all  general  guardians. 

21.  Penalty  on  guardians  for  waste,  etc. 

22.  [Repeated.] 

Guardianship,  and  disposal  of  custody  of  children.  —  §  L 
Erery  married  woman  is  hereby  constituted  and  declared 
to  be  the  joint  guardian  of  her  children  with  her  husband, 
with  equal  powers,  rights  and  duties  in  regard  to  them  with 
the  husband.  Upon  the  death  of  either  father  or  mother,  the 
surviving  parent,  whether  of  full  age  or  a  minor,  of  a  child 
likely  to  be  born,  or  of  any  living  child,  under  the  age  of 
twenty-one  years  and  unmarried,  may  by  deed  or  last  ^vill, 
duly  executed,  dispose  of  the  custody  and  tuition  of  such  child 
during  its  minority,  or  for  any  less  time,  to  any  person  or 
persons.  [Thus  am.  by  L.  1871,  ch.  32,  L.  1888,  ch.  454,  L.  1893, 
ch.  175.] 

[Order  of  rights  to  goardiaDshlp  In  soccage,  R.  S.,  part  2,  ch.  1,  t  1, 
I  5  and  note.  General  guardian,  how  appointed,  etc.,  Civ.  Code,  H 
2821.  ff.  The  amendment  of  1898  supersedes  L.  1862,  ch.  172,  |  6,  as  to 
testamentary  guardianship. 

Guardianship  of  person  and  custody  of  indigent  child  may  be  com- 
mitted, in  certain  cases,  by  one  parent  only,  guardian,  mayor  or  coodiIt; 
judge,  to  orphan  asylum,  L.  1884,  ch.  438,  §  1.] 
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Powers  and  duties  of  person  appointed. — §  2.  Every  such 
disposition,  from  the  time  it  shall  take  effect,  shall  vest  in  the 
person  or  persons  to  whom  it  shall  be  made,  all  the  rights 
and  powers,  and  subject  him  or  them  to  all  the  duties  and 
obligations  of  a  guardian  of  such  minor,  and  shall  be  valid 
and  effectual  against  every  other  person  claiming  the  custody 
or  tiiition  of  such  minor,  as  guardian  in  soccage,  or  otherwise. 

Id.,  to  bring  actions,  etc.  —  §  3.  Any  person  to  whom  the 
custody  of  any  minor  is  so  disposed  of,  may  take  the  custody 
and  tuition  of  such  minor,  and  may  maintain  all  proper  actions, 
for  the  wrongful  taking  or  detention  of  the  minor,  and  shall 
recover  damages  in  such  actions,  for  the  benefit  of  his  ward. 
He  shall  also  take  the  custody  and  management  of  the  per- 
sonal estate,  of  such  minor,  and  the  profits  of  his  real  esbite, 
during  the  time  for  which  such  disposition  shall  liave  been 
made,  and  may  bring  such  actions  in  relation  thereto,  as  a 
guardian  in  soccage  might  by  law. 

[|§  4-19,  repealed.) 

Duties  and  liabilities  of  all  general  guardians.  [153.] — §  20. 
Every  guardian  in  soccage,  and  every  general  guardian, 
whether  testamentary  or  appointed,  shall  safely  lieep  the  things 
that  he  may  have  in  his  custody  belonging  to  his  ward,  and 
the  inheritance  of  his  ward,  and  shall  not  make  or  suffer  any 
waste,  sale  or  destruction  of  such  things  or  of  such  inheritance, 
but  shall  keep  up  and  sustain  the  houses,  gardens  and  other 
appnrtenances  to  the  lands  of  his  ward,  by  and  with  the  issues 
and  profits  thereof,  or  with  such  other  monies  belonging  to 
his  ward,  as  shall  be  in  his  hands;  and  shall  deliver  the  same 
to  his  ward  when  he  comes  to  his  full  age,  in  as  good  order 
and  condition,  at  least,  as  such  guardian  received  the  same, 
inevitable  decay  and  injury  only  excepted;  and  he  shall  answer 
to  his  ward  for  the  issues  and  profits  of  real  estate,  received 
by  him,  by  a  lawful  account 

[General  powers  of  guardian  in  soccage,  note  to  R.  S.,  part  2,  ch.  1» 
t  1,  §  5.]| 

Penalty  for  waste,  etc.  —  §  21.  If  any  guardian  shall  make 
or  suffer  any  waste,  sale  or  destruction  of  the  inheritance  of 
his  ward,  he  shall  lose  the  custody  of  the  same,  and  of  such 
ward,  and  shall  forfeit  to  the  ward  thrice  the  sum  at  whicli  the 
damages  shall  be  taxed  by  the  jury. 

[Action  for  waste,  maintainable,  by  vmtd  against  his  gruardian.  Civ. 
Code,  §1653.] 
[S  22,  repealed.] 
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IR.  S..  part  2,  ch.  8;  2  R.  S.,  153.1 
TITLE  rV. 

Of  MasterSy  Apprentices  and  Servants. 

Article         I.  Of  apprentices  and  servants  bound  by  indentures. 
II.  Of  persons  held  in  service.    [Repealed.] 
in.  General  provisions.    [154] 


ARTICLE  FIRST. 
Of  Appbkktiobs  ajxd  Ssbyaiits  Bound  by  iNDEirruBEB. 

Section    1.  How  and  for  what  term  minors  may  bind  themselves  as 
apprentices,    etc. 

2.  By  whom  consent  of  such  binding  to  be  given. 

3.  Consent   how   signified. 

4.  EJxecutors,  in  certain  cases,  may  bind  out  minors. 

5.  Who  may  be  bound  out  by  county  superintendents  of  the 

poor. 

6.  Who  may  be  bound  out  by  overseers  of  poor  of  a  town. 

7.  Consent  of  a  justice  necessary  to  binding  out  Indian  children. 

8.  Age  of  infants  to  be  inserted  In  indentures. 

9.  Money  paid,  etc.,  on  binding  out,  to  be  stated  in  indenturect. 

10.  Special    agreement    to    be    inserted   in    indentures   by    over^ 

seers,    etc. 

11.  Duplicates  of  indentiu*es  by  overseers  and  superintendents, 

where  to  be  deposited. 

12.  Indentures  by  foreigners  being  minors. 

13.  How  to  be  acknowledged  and  certifledi 

14.  When  and  how  such  indentures  may  be  SBsigned. 

Who  may  bind  themselves  as  apprentices.  —  §  1.  Every 
male  infant,  and  every  unmarried  female  under  the  age  of 
eighteen  years,  with  the  consent  of  the  persons  or  officers  here- 
inafter mentioned,  may  of  his  or  her  own  free  will,  bind  himself 
or  herself,  in  writing,  to  serve  as  clerk,  apprentice  or  servant 
in  any  profession,  trade  or  employment;  if  a  male,  until  the 
age  of  twenty-one  years,  and  if  a  female,  until  the  age  of 
eighteen  years,  or  for  any  shorter  time;  and  such  binding  shall 
be  as  valid  and  effectual,  as  if  such  infant  was  of  full  age, 
at  the  time  of  making  such  engagement 

[No  person  shall  take  minor  as  apprentice  without  consent  of  legal 
guardian  or  guardians,  and  written  indenture  signed  by  minor  and 
parents  or  guardians,  L.  1871,  ch.  934,  ff  1,  3.    Father  shall  not  bind 
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his  child  to  apprenticeship,  without  written  consent  of  mother,  if  living, 
L.  1802,  ch.  172,  §  6.  Orphan  asylums  may  bind  out  child,  subject  to 
§§  8-10  of  thla  title,  L.  1884,  ch.  438,  §  5.  Secretary  of  state  board  of 
charities  may  bind  out  state  pauper  child,  L.  1873,  661,  §  10.] 

Who  to  consent  to  such  binding:. —  §  2.  Such  consent  shall 
be  given, 

1.  By  the  father  of  the  infant.  If  he  be  dead,  or  b«j  not  in 
a  legal  capacity  to  give  his  consent,  or  if  he  shall  have  aban- 
doned and  neglected  to  provide  for  his  family,  and  such  fact 
be  certified  by  a  justice  of  the  peace  of  the  town,  and  endorsed 
on  the  indenture,  then, 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  in  a 
legal  capacity  to  give  such  consent,  or  refuse,  then, 

3.  By  the  guardian  of  such  infant  duly  appointed.  If  such 
infant  have  no  parent  living,  or  none  in  a  legal  capacity  1o 
give  consent,  and  there  be  no  guardian,  then, 

4.  By  the  overseers  of  the  poor,  or  any  two  justices  of  the 
peace  of  the  town,  or  any  judge  of  the  county  courts  of  the 
county,  where  such  infant  shall  reside. 

[Subs.  1-2,  and,  probably,  §  4,  superseded  by  L.  1871,  ch.  934,  §  1,  and 
L.  1862,  ch.  172,  $  G,  requiring  both  parents,  if  living,  to  sign  Indenture, 
and,  if  neither  parent  be  living,  apparently  reqtdrlng  giiardian  to  be 
appointed  and  indenture  to  be  signed  by  guardian*  Sub.  4;  also  modified 
by  L.  1884.  ch.  438,  §f  1-2,  5.1 

[f  3,  superseded  by  L.  1871,  ch.  934,  §  1.1 

When  executors  may  bind  out  minors.  —  §  4.  The  execu- 
tors of  any  last  will  of  a  father,  who  shall  be  directed  in  such 
will  to  bring  up  his  child  to  some  trade  or  calling,  may  bind 
such  child  to  service,  as  a  clerk  or  apprentice,  in  like  manner 
as  the  father  might  have  done,  if  living. 

rniis  section,  probably,  superseded  and  at  least  modified  by  R.  S., 
part  2,  ch.  8,  t  3,  §  1,  and  by  statutes  cited,  in  notes  to  preceding  sections 
of  this  tlUe.l 

When  county  superintendents  may  bind  out  infants. —  §  5. 
The  county  superintendents  of  the  poor,  in  the  several  counties, 
may  bind  out  any  child,  ^ under  the  ages  above  specified,  who 
shall  be  sent  to  any  county  poor-house,  or  who  is  or  shall  be- 
come [155]  chargeable,  or  whose  parent  or  parents  are  or  shall 
become  chargeable .  to  such  county,  to  be  clerks,  apprentices  or 
servants,  until  such  child,  if  a  male,  shall  be  tweaty-one  years 
old,  or  if  a  female,  shall  be  eighteen  years  old;  which  binding 
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shall  be  as  effectual,  as  if  such  child  had  bound  himself  with 
the  consent  of  his  father. 

[As  to  indigent  and  pauper  childrea  between  two  and  sixteen,  see 
L.  1884,  cli.  438,  §  2.  Superintendent  and  overseers  of  poor  to  be 
guardians  of  every  person  bound  to  service,  §  27,  post.] 

When  overseers  of  poor. — §  6.  The  overseers  of  the  poor  of 
any  town  or  city,  may,  in  like  manner,  bind  out  any  such  child, 
who,  or  whose  parent  or  parents,  shall  become  chargeable  to 
such  town  or  city,  or  who  shall  have  been  sent  to  any  poor- 
house,  other  than  a  county  poor-house,  with  the  consent  in 
writing,  of  any  two  justices  of  the  peace  of  the  town,  or  of  the 
mayor,  recorder  and  aldermen  of  any  city,  or  of  any  two  of  them. 

Indian  children.—  §  7.  No  child  of  an  Indian  women  shall  be 
bound  as  an  apprentice,  under  the  provisions  of  this  title,  ex- 
cept in  the  presence  and  with  the  consent  of  a  justice  of  the 
peace;  a  certificate  of  which  consent  signed  by  the  justice,  shall 
be  filed  with  the  clerk  of  the  town  in  which  the  indenture  of 
apprenticeship  shall  be  executed. 

Age  of  infants  to  be  inserted  in  indentures  —  §  8.  The 
age  of  every  infant  so  bound!,  shall  be  inserted  in  the  indentures, 
and  shall  be  taken  to  be  the  true  age,  without  further  proof 
thereof;  and  whenever  any  public  officers  are  authorised  to 
execute  any  indentures,  or  their  consent  is  required  to  the 
validity  of  the  same,  it  shall  be  their  duty  to  inform  themselves 
fully,  of  the  infant's  age. 

Money  paid,  etc.,  to  be  inserted. —  §  9.  Every  sum  of  money 
paid  or  agreed  for,  with,  or  in  relation  to,  the  binding  out  of 
any  clerk  or  apprentice,  shall  be  inserted  in  the  indentures. 

Special  agreement  to  be  inserted,  in  certain  cases.— §  10. 
Whenever  any  child  shall  be  bound  out  by  the  county  super- 
intendents of  the  poor  of  any  county,  or  by  the  overseers  of 
the  poor  of  any  city  or  town,  the  indentures  shall  contain  an 
agreement  on  the  part  of  the  person  to  whom  such  child  shall 
be  bound,  that  he  will  cause  such  chifd  to  be  instructed  to  read 
and  write,  and  if  a  male,  will  cause  him  to  be  instructed  in  the 
general  rules  of  arithmetic;  and  every  such  indenture  shall  also 
contain  an  agreement,  that  the  master  will  give  to  such  appren- 
tice, at  the 'expiration  of  his  or  her  service,  a  new  bible. 

[Provisions  of  indentures,  L.  1871,  ch.  934] 

Certain  indentures,  where  to  be  deposited.  —  §  11.  The 
counterpart  of  any  indentures  executed  by  the  county  super- 
intendents of  the  poor,  shall  be  by  them  deposited  in  the  office 
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of  the  clerk  of  the  county;  and  the  counterpart  of  such  inden- 
tures executed  by  any  overseers  of  the  poor,  shall  be  by  them 
deposited  in  the  oflSce  of  the  clerk  of  their  city  or  town. 

Indentures  by  foreigners,  being  minors. — §  12.  Any  person 
coming  from  any  foreign  country  beyond  sea,  may  bind  himself 
to  service,  if  an  infant,  until  he  attain  the  age  of  twenty-one 
years,  or  for  a  shorter  term.  Such  contract  of  service,  if  [156] 
made  for  the  purpose  of  raising  money  to  pay  his  passage,  or 
for  the  payment  of  such  passage,  may  be  for  the  term  of  one 
year,  although  such  term  may  extend  beyond  the  time  when 
such  person  will  be  of  full  age;  but  it  shall  in  no  case  be  for 
a  longer  term. 

To  be  acknowledged.— §  13.  No  contract  made  under  the  last 
section,  shall  bind  the  servant,  unless  it  be  acknowledged  by 
him  before  some  mayor,  recorder,  or  alderman  of  a  city,  or  be- 
fore some  justice  of  the  peace;  nor,  unless  a  certificate  of  such 
acknowledgment,  and  that  the  same  was  made  freely,  on  a 
private  examination,  be  endorsed  upon  such  contract 

How  assigned. —  §  14.  The  contracts  specified  in  the  two  last 
sections,  may  be  assigned  by  the  master,  by  an  instrument  in 
writing  endorsed  thereon,  executed  in  the  presence  of  two  wit- 
nesses; if  such  assignment  be  approved  of,  in  writing,  by  any 
magistrate  mentioned  in  the  preceding  section,  and  such  appro- 
bation shall  be  also  endorsed  on  the  contract 

[§|  15-25,   repealed.] 

IR.  S.,  part  2.  ch.  8,  t  4;  2  R.  S..  158.] 

ARTICLE  THIRD. 

Gbnbbal  Pbotisiovs. 

Section  26.  Indenturee,  etc.,  invalid,  unless  made  as  lierein  prescribed. 

27.  County   superintendents  and   overseers,   to   be   guardians  of 

servants. 
28^.  [Rep6aled.j 

39.  Journeymen  and  apprentices  not  to  be  restrained   in  using 

their  trade,   eta 

40.  Penalties  for  violating  last  section. 
41-42.  [Repealed.]^ 

43.  Tliis  title  to  apply  to  mistresses,  etc.,  as  well  as  males. 

Indentures,  when  invalid.—  §  26t  ^o  indenture  or  contract  for 
the  service  of  any  apprentice  shall  be  valid  as  against  the  person 
whose  services  may  be  claimed,  unless  made  in  the  manner  before 
prescribed  in  this  title. 
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County  superintendents  and  overseers  to  be  guardians  of  ser- 
vants. —  §  27.  The  county  superintendents  of  the  poor,  and  the 
overseers  of  the  poor  of  the  respective  cities  or  towns,  shall  be 
the  guardians  of  every  person  bound  or  held  in  service,  in  their  , 
respective  cities  or  towns,  to  take  care  that  the  terms  of  the 
contract  of  service  be  fulfilled,  and  that  such  person  be  prop- 
erly used;  and  it  is  hereby  made  their  special  duty  to  inquire 
into  the  treatment  of  every  such  person,  i.nd  redrl^ss  any  gi-iev- 
ance  in  the  manner  prescribed  by  law. 

[Sections  28  to  38  repealed  by  L.  1886*  ch.  693.] 

Journeymen  and  apprentices  not  to  be  restrained  in  using 
their  trade.  —  §  39.  No  person  shall  accept  from  any  journey- 
man or  apprentice,  any  contract  or  agreement,  nor  cause  him  to 
be  bound  by  oath  or  otherwise,  that  after  his  term  of  service 
expired,  such  journeyman  or  apprentice  shall  not  set  up  his 
trade,  profession  or  employment,  in  any  particular  place,  shop, 
house  or  cellar;  nor  shall  any  person  exact  from  any  journey- 
man or  apprentice,  after  his  term  of  service  expired,  any  mone;? 
or  other  thing,  for  using  and  exercising  his  trade,  profession  or 
employment,  in  any  place. 

Penalties.— §  40.  Every  security  given  contrary. to  the  pro- 
visions contained  in  the  last  section,  shall  be  void;  any  money 
paid,  or  valuable  thing  delivered,  for  the  consideration,  in  part 
or  in  whole,  of  any  such  agreement  or  exaction,  may  be  recovered 
back  by  the  person  paying  the  same,  with  interest;  and  every 
person  accepting  such  agreement,  causing  such  obligation  to  be 
entered  into,  or  exacting  money  or  other  thing  as  aforesaid, 
shall  forfeit  one  hundred  dollars,  to  the  apprentice  or  journey- 
man from  whom  the  same  shall  have  been  received. 

[Sections  41  and  42  repealed  by  L.  1886,  eh.  593.] 

Application  of  this  title  to  females.  —  §  43.  The  provisions 
of  this  title  shall  apply  as  well  to  mistresses,  female  guardians, 
apprentices  and  wards,  respectively,  as  to  masters,  male  guard- 
ians, apprentices  and  wards. 

[General  provisions  as  to  apprentices,  L.  1871,  ch.  034,  and  note.] 
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[163.]  t>  A  R  T     III. 


An  act  Concerning  Courts  and  Ministers  of  Justice,  and  Proceedings  in 

Civil  Cases. 

Whereas,  it  is  expedient  that  the  several  statutes  of  this 
state,  relating  to  courts  and  ministers  of  justice,  and  to  pro- 
ceedings in  civil  cases,  should  be  consolidated  and  arranged 
in  appropriate  chapters,  titles  and  articles;  that  the  language 
thereof  should  be  simplified;  and  that  omissions  and  other 
defects  should  be  supplied:  Therefore, 

Ths  People  of  the  State  of  New   Yorky  represented  in  Senate 

a/nd  Assembly  J  do  declare  and  enact  as  follows  ; 

I 
CHAPTER  L 

Of  IHB   COUBTS   OF   GSNEBAL  OB   LlMPrBD  JuBISDIOTION. 

TWe       I.  Of  the  court  for  the  trial  of  impeachments  and  the  correction 
of  errors.   [Repealed.] 
II.  Of  the  court  of  chancery.    [Repealed.] 
nx  Of  the  supreme  court.    [Repealed.] 

IV.  Of  the  circuit  courts,  sittings,  and  courts  of  oyer  and  terminer. 
V.  Of  the  courts  of  common  pleas  and  general  sessions  of  the 
peace,  in  the  several  counties  of  this  state. 
[B.  S.,  part  3,  ch.  1,  tities  1-3  (2  R.  S.,  164-200),  repealed.] 

[R.  S.,  part  3,  ch.  1;  2  R.  S.,  200.] 
TITLE  rV. 

0/   the    Circuit    Courts^  Sittings^  and    Courts  of    Oyer  and 

Terminer. 

Section    l-36w  [Repealed  or  superseded.] 

37.  Precept,  when  to  be  Issued  by  district-attorney. 

38.  Contents  of  precept. 

39.  Sheriff  to  publish  proclamation;  expense  thereof. 

40.  Seals  of  coiu*ts  of  oyer  and  terminer. 
41-45.  [Repealed.] 

[Sections  1-31  (2  R.  S.,  200-5),  repealed.] 

[Sections  32-36  (2  R.  S.,  205-6),  were  superseded  by  Civ.  and  Crim.  Codes.] 

Precept  by  district  attorney.  —  §  37.  The  district-attorney 
of  every  county,  at  least  twenty  days  before  the  time  appointed 
for  the  holding  of  such  or  any  other  court  of  oyer  and  terminer 
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and  jail  delivery,  in  his  county,  shall  issue  a  precept  to  be 
tested  and  sealed,  in  the  same  manner  as  process  issued  out 
of  the  courts  of  oyer  and  terminer  and  jail  delivery,  and  lo 
be  directed  to  the  sheriff  of  his  county. 

[Such  oyer  and  terminer  Is,  probably,  now  to  be  construed  as  referrlng^ 
to  an  extraordinary  term  authorized  by  Civ.  Code,  S  234.] 

Contents  of  precept— §  38.  Every  such  precept  shall  men- 
tion the  time  and  place  at  which  such  court  is  to  be  held,  and 
shall   command   the  said  sheriff, 

1.  To  summon  the  several  persons  who  shall  have  been  drawn 
in  his  county,  pursuant  to  law,  to  serve  as  granfl  and  petit 
jurors  at  the  said  court,  to  appear  thereat: 

2.  To  bring  before  the  said  court,  all  prisoners  then  being 
in  the  jail  of  such  county,  together  with  all  process  and  pro- 
ceedings any  way  concerning  them  in  the  hands  of  such  sheriff: 

3.  To  make  proclamation  in  the  manner  prescribed  by  law, 
notifying  all  persons  bound  to  appear  at  the  said  court,  by 
recognizance  or  otherwise,  to  appear  thereat;  and  requiring  all 
iufciices  of  the  peace,  coroners,  and  other  officers  who  have 
Tikeii  any  recognizance  for  the  appearance  of  any  person  at 
such  court,  or  who  have  taken  any  inquisition,  or  the  exam- 
ination of  any  prisoner  or  witness,  to  return  such  rec  oj^nizances, 
inquisitions  and  examinations,  to  the  said  court,  at  the  opening 
thereof,  on  the  first  day  of  its  sitting. 

Proclamation  to  be  published.—  §  39.  The  sheriff  to  whom 
an;^  such  precept  shall  be  directed  and  delivered,  immediately 
on  the  receipt  thereof,  shall  cause  a  proclamation  in  eonformiiv 
thereto,  signed  by  him,  to  be  published  once  in  each  week,  until 
tlur  sitting  of  the  court,  in  one  or  more  of  the  newspapers 
printed  in  the  said  county.  The  expense  of  such  publication 
shall   be  a  county  charge. 

[§  40  (2  R.  S..  207),  superseded  by  Civ.  Code,  H  27,  ff,  and  obsolete 
after  January  1,  1890,  by  reason  of  the  abolition  of  courts  of  oyer  and 
terminer  by  Const.,  art  6,  §  6,  ante,  p.  63. 

§§  41-5,   repealed. 

R.  S..  part  3,  ch.  1.  titles  5-6  (2  R.  S.;  208-19),  are  repealed,  exc^t 
§S  21,  and  24-5,  of  t  5,  which  have  been  mostly  superseded  and  wiU  be 
wholly  obsolete  after  January  1,  1896,  by  reason  of  the  constitutional 
readjustment  of  these  courts. 

R.  S.,  part  3,  eh.  2  (2  R.  S.,  220-74),  is  all  repeaJed,  except  §§  23-4,  231, 
268-70,  of  title  4,  which  reads  a«  foUows:] 

Bond  to  authorise  detention  of  canal  boats.  [229.]— §  23. 
Whenever  an  action  shall  be  brought  to  recover  any  penalty  im- 
posed  by  law  for  taking  any  rails,  boards,  planks  or  staves,  from 
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the  banks  or  vicinity  of  a  canal,  in  which  a  justice  is  authorised 
to  direct  the  detention  of  any  canal  boat,  he  shall  not  endorse 
such  direction  on  any  warrant,  unless  a  bono,  as  prescribed  in 
the  next  section,  shall  be  executed  and  delivered  to  such  justice. 
[Such  detention  authorized  by  Canal  L.,  §§  174,  179,  ante,  pp.  461,  464.] 

Its  penalty  and  condition.  —  §  24.  Such  bond  shall  be  in 
the  penalty  of  at  least  one  hundred  dollars,  with  one  or  more 
sureties,  to  be  approved  by  such  justice,  conditioned  that  such 
action  shall  be  prosecuted  to  judgment  with  all  convenient 
speed,  and  that  if  judgment  be  rendered  in  favor  of  the  defend- 
ant, the  obligors  will  pay  the  costs  and  charges  which  shall  be 
adjudged  against  the  plaintiff,  and  all  damages  which  may 
ensue  from  the  detention  of  such  boat  and  the  cargo  thereof, 
and  the  crew  navigating  the  same. 

This  title  extended  to  certain  special  courts  [267.]— §  231. 
The  several  provisions  of  this  title,  so  far  as  the  same  may  be 
applicable,  shall  apply  to  the  justices'  courts  in  the  cities  of 
Albany,  Hudson  and  Troy,  respectively,  except  in  those  cases 
where  repugnant  provisions  exist  in  the  acts  organizing  those 
courts,  or  relating  thereto;  but  the  provisions  of  this  title  shall 
not  be  considered  as  applicable  to  the  courts  in  the  city  of 
New  York. 

Constables  to  be  summoned.  [272.] — §  268.  If  any  constable 
shall  have  collected  any  money  on  execution,  and  a  recovery 
therefor  shall  have  been  had  against  his  sureties,  upon  a  com- 
plaint thereof  being  made  to  any  three  justices  of  the  same 
town,  they  shall  summon  such  constable  to  appear  before  them, 
to  show  cause  why  he  should  not  be  removed  from  his  office. 

When  and  how  to  be  removed. — §  269.  If  such  complaint 
be  established  to  the  satisfaction  of  such  justices,  or  of  any  two  of 
them,  after  a  hearing  of  the  parties,  or  after  the  refusal  or 
neglect  of  the  constable  to  appear  upon  such  summons,  they 
shall,  by  an  instrument  under  their  hands,  remove  such  con- 
stable from  his  office,  assigning  therein  the  reason  of  such  re- 
moval, and  shall  file  the  same  in  the  office  of  the  town  clerk, 
who  shall  forthwith  cause  a  certified  copy  thereof  to  be  served 
on  such  constable.  [273] 

When  office  vacated. — §  270.  Upon  the  service  of  a  copy  of 
such  instrument,  certified  by  the  town  clerk,  on  the  constable 
named  therein,  such  constable  shall  cease  to  have  any  power  or 
authority  as  such,  and  his  office  shall  be  deemed  vacant 

[R.  S.,  part  3.  ch.  8  (2  R.  S.,  274-91),  is  all  repealed,  except  §  40,  of 
title  2,  which  is  superseded. 
R.  S.,  part  3,  chs.  4,  5  and  6  (2  R.  S.,  292-385),  are  repealed.] 
239 
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[K.  S.,  part  3,  oh.  7  (2  R.  S.,  386-443).  is  all  repealed,  except  H  63-70,  of 
t  3  thereof,  which  read  aa  follows:] 

Papers  offered  for  safe  keeping  to  be  received  [404.] — §  63. 
The  clerk  of  every  county  in  this  state,  and  the  register  of  deeds 
in  the  city  and  county  of  New  York,  upon  being  paid  the  fees 
allowed  therefor  by  law,  shall  receive  and  deposit  in  their 
offices  respectively,  any  deeds,  conveyances,  wills,  or  other 
papers  or  documents,  which  any  person  shall  offer  to  them  for 
that  purpose;  and  shall  give  to  such  person  a  written  receipt 
therefor. 

How  to  be  endorsed  and  kept.— §  64  Such  instruments, 
papers  and  documents,  shall  be  properly  endorsed,  so  as  to 
indicate  their  general  nature  and  the  names  of  the  parties 
thereto,  shall  be  filed  by  the  officer  receiving  the  same,  stating 
the  time  when  received,  and  shall  be  deposited  and  kept  by  him 
and  his  successors  in  office,  with  his  official  papers,  in  some  place 
separate  and  distinct  from  such  papers. 

Not  to  be  delivered  out,  etc. — §  65.  The  instruments,  papers 
and  documents  so  received  and  deposited,  shall  not  be  with- 
drawn from  such  office,  except  on  the  order  of  some  court  of 
record,  for  the  purpose  of  being  read  in  evidence  in  such  court, 
and  then  to  be  returned  to  such  office;  nor  shall  they  be  de- 
livered without  such  order,  to  any  person,  unless  upon  the 
written  order  of  the  person  or  persons  who  deposited  the  same, 
or  their  executors  or  administrators. 

May  be  examined  publicly. — §  66.  Such  instruments,  papers 
and  documents  so  deposited,  shall  be  open  to  the  examination 
of  any  person  desiring  the  same,  upon  payment  of  the  fees 
allowed  by  law. 

Wills  to  be  received  for  safe  keeping.— §  67.  The  clerk  of 
every  county  in  this  state,  the  register  of  deeds  in  the  city  and 
county  of  New  York,  and  the  surrogate  of  every  county,  upon 
being  paid  the  fees  allowed  therefor  by  law,  shall  receive  [405] 
and  deposit  in  their  offices  respectively,  any  last  will  or  testa- 
ment which  any  person  shall  deliver  to  them  for  that  purpose, 
and  shall  give  a  written  receipt  therefor  to  the  person  deposit- 
ing the  same. 

Will  to  be  sealed  up.  —  §  68.  Such  will  shall  be  enclosed 
in  a  sealed  wrapper,  so  that  the  contents  thereof  cannot  be  read, 
and  shall  have  endorsed  thereon  the  name  of  the  testator,  his 
place  of  residence,  and  the  day,  month  and  year  when  delivered ; 
and  shall  not,  on  any  pretext  whatever,  be  opened,  read  or 
examined,  until  delivered  to  a  person  entitted  to  the  same,  as 
herein  after  directed. 
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To  whom  to  be  delivered. — §  69.  Such  will  shall  be  delivered 

1.  To  the  testator  in  person:  or, 

i.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  sub- 
s«ribing  witness:  or, 

3.  After  his  death,  to  the  persons  named  in  the  endorsement 
oil  the  wrapper  of  such  will,  if  any  such  endorsement  be  made 
thereon:  or, 

4.  If  there  be  no  such  endorsement,  and  if  the  same  shall 
have  been  deposited  with  any  other  officer  than  a  surrogate, 
then  to  the  surrogate  of  the  county. 

When  surrogate  to  open  will.—  §  70.  If  such  will  shall  have 
been  deposited  with  a  surrogate,  or  shall  have  been  delivered 
to  him  as  above  prescribed,  such  surrogate,  after  the  death  of 
the  testator,  shall  publicly  open  and  examine  the  same,  and 
make  known  the  contents  thereof,  and  shall  file  the  same  in 
his  office,  there  to  remain  until  it  shall  have  been  duly  proved, 
if  capable  of  proof,  and  then  to  be  delivered  to  the  person 
entitled  to  the  custody  thereof;  or  until  required  by  the  author- 
ity of  some  competent  court  to  produce  the  same  in  such  court. 

[B.  S.,  part  3,  ch.  8.  titiee  1-3  (2  R.  S.,  44457,  is  aU  repealed,  except 
H  li  2,  11,  17  and  18,  of  t  3,  which  read  as  foUows:] 

Actions  for  wrongs. — §  1.  For  wrongs  done  to  the  property^ 
rights  or  interests  of  another,  for  which  an  action  might  be 
maintained  against  the  wrong-doer,  such  action  may  be  brought 
by  the  person  injured,  or  after  his  death,  by  his  executors  or 
administrators,  against  such  wrong-doer,  and  after  his  death 
against  his  executors  or  administrators,  in  the  same  manner 
and  with  the  like  effect  in  all  respects,  as  actions  founded  upon 
contracts.  [448] 

Preceding  section  limited. —  5?  2.  But  the  preceding  section 
shall  not  extend  to  actions  for  slander,  for  libel,  or  to  actions 
of  assault  and  battery,  or  false  imprisonment,  nor  to  actions 
on  the  case  for  injuries  to  the  person  of  the  plaintiff,  or  to  the 
person  of  the  testator  or  intestate  of  any  executor  or  admin- 
istrator. 

Executors  of  executors. —  §  11.  An  executor  of  an  executor, 
shall  have  no  authority  to  commence  or  maintain  any  action  or 
proceeding  relating  to  the  estate,  effects  [449]  or  rights  of  the 
testator  of  the  first  executor,  or  to  take  any  charge  or  control 
thereof,  as  such  executor. 

Executors  of  their  own  wrong. —  §  17.  No  person  shall  be 
liable  to  an  action  as  executor  of  his  own  wrong,  for  having  re- 
ceived, taken  or  interfered  with,  the  property  or  effects  of  a 
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deceased  person;  but  shall  be  responsible  as  a  wrong-doer  in 
the  proper  action  to  the  executors,  or  general  or  special  admin- 
istrators, of  such  deceased  person,  for  the  value  of  any  prop- 
erty or  effects  so  taken  or  received,  and  for  all  damages  ciiused 
by  his  acts,  to  the  estate  of  the  deceased. 

Rights,  &c.y  of  administrators  de  bonis  non.—  §  18.  When 
administration  of  the  effects  of  a  deceased  person,  which  «hall 
have  been  left  unadministered  by  any  previous  executor  or 
administrator  of  the  same  estate,  shall  be  granted  to  any  per- 
son, such  person  may  bring  a  writ  of  error  upon  any  judgment 
obtained  against  such  previous  executor  or  administrator  of 
the  same  estate,  or  [450]  against  the  original  testator  or  intes- 
tate; and  shall  defend  any  writ  of  error  brought  upon  any  such 
judgment;  and  shall  have  the  same  remedies,  in  the  prosecution 
or  defence  of  any  action,  by  or  against  such  previous  executors 
or  administrators,  and  for  the  collection  and  enforcing  of  any 
judgment  obtained  by  them,  as  they  would  have  by  law. 

[R.  S.,  part  3.  ch.  8.  t  4,  arts.  1-2,  §§  1-57  (2  R,  S.,  457-66),  are  all  i^ 
pealed,  except  §  42,  which  reads  as  follows:] 

Receivers^  g^eneral  powers  and  duties.  [464.]— §  42.  Such 
receiver  shall  possess  all  the  power  and  authority  conferred, 
and  be  subject  to  all  the  obligations  and  duties  imposed,  in 
article  three  of  this  title,  upon  receivers  appointed  in  case  of 
the  voluntary  dissolution  of  a  corporation.  it  shall  be  his 
duty  to  keep  an  account  of  all  moneys  received  by  him,  and 
on  the  first  days  of  January,  April,  July  and  October,  in  each 
and  every  year,  to  make  and  file  a  written  statement,  verified 
by  his  oath  that  such  statement  is  correct  and  true,  showing 
the  amount  of  money  received  by  such  receiver  his  agents  or 
attorneys,  the  amount  he  has  a  right  to  retain  under  the  pro- 
visions of  this  title,  and  the  items  for  which  he  claims  to  retain 
the  same,  and  the  distributive  share  d\ie  each  person  interested 
therein.  He  shall  pay  such  distributive  share  to  the  i>erson 
or  persons  entitled  thereto,  on  demand,  at  any  time  after  such 
statement.  Such  account,  statement,  and  all  the  books  and 
papers  of  the  corporation  in  the  hands  of  such  receiver,  shall 
at  all  reasonable  times  be  open  for  the  Inspection  of  all  persons 
having  an  interest  therein.  And  in  case  of  neglect  or  refusal 
to  comply  with  either  of  the  above  requirements,  or  any  duty 
imposed  upon  him  by  this  title,  the  suprem«^  court,  at  either 
a  general  or  special  term,  shall,  on  the  application  of  the  party 
aggrieved,  unless  such  neglect  or  refusal  shall  be  satisfactorily 
explained  to  the  court,  forthwith  remove  such  receiver,  and  ap- 
point some  suitable  person  as  receiver  in  his  place.       Such 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1909 

2  R.  S.,  464-8.  Part  ni,  ch.  8,  t.  4,  §§  68-66. 

removal  shall  not  vitiate  or  annul  any  le;^al  proceeding's  had  bv 
such  receiver;  but  such  proceedings  ^hall  be  continued  by 
such  successor  as  if  no  removal  had  been  made.  Such  receiver 
shall  also  be  liable  to  pay  to  the  party  interested,  interest  at 
the  rate  of  ten  per  cent  per  annum  on  all  moneys  due  to  such 
party  and  retained  by  him  more  than  one  day  after  such  de- 
mand made  as  aforesaid.  [Thus  am.  by  L.  1858,  ch.  348,  and 
saved  by  the  repealing  act  of  1880,  which  declares  the  si^ctwn 
**  applicable  to  a  permanent  receiver  appointed  as  prescribed  in 
§  1788  of  the  Code  of  Civil  Procedure.''] 

[R.  S.,  part  3,  ch.  8,  t  4;  2  R.  S.,  466.] 

ARTICLE  THIRD. 

Of  thb  Yoluhtabt  Dissolutzon  of  Cobpobations. 

SecUon  58-65.  [Repealed.] 

66.  Who  may  be  receivers;  security  to  be  given. 

67  &  68.  Rights,  Interest  and  authority  of  receivers.    [2  R.  S.,  407.] 

69.  To  prosecute  stockholders  for  arrears  on  their  stock. 

70.  Notice  to  be  glvea  by  receivers;  its  contents. 

71.  Acts  of  corporation  after  presenting  petition,  void. 

72.  Debtors  to  account  to  receivers;  their  powCTS  to  disoover 

debts,   eta 

73.  Powers  of  receivers  to  refer  controversies;  proceedings. 

74.  Duties  of  receivers;  to  call  meetings  of  creditors,  etc. 

75.  Subsisting  contracts  how  cancelled. 

76.  Ck>mmissions  to  be  allowed  to  receivers. 

77.  To  retain  monies  to  cancel  subsisting  contracts. 

78.  Also  to  meet  recovery  in  suits  pending. 

79.  Order  of  payment  of  debts. 

80.  Second  and  final  dividend  when  to  be  made,  how  notified. 

81.  Proceedings  therein;  to  be  final,  except  certain  cases. 

82.  Receivers  not  to  be  answerable  for  debts  not  exhibited. 

83.  Surplus  to  be  distributed  among  stockholders. 

84.  Application  of  monies  retained  to  meet  suit. 

85.  Power  of  court  of  chancery  over  receivers. 

86.  When  to  render  account  on  oath  to  court 

87.  Notice  of  Intent  to  render,  when  and  how  to  be  published. 

88.  Duty  of  master  to  whom  accoimt  is  referred. 

89.  Settlement  of  account  by  court,  its  effect;  further  acoovntB^ 

etc. 
90  &  91.  [Repealed.] 

[Sections  58-65  were  repealed  by  L.  1880,  ch.  245.] 

[Sections  66  to  89,  both  inclusive,  were  saved  by  the  repealing  act  of 
1880,  which  declared  them  applicable  to  a  receiver  appointed  as  pre- 
scribed in  §  2429  of  the  Code  of  Civil  Procedure.] 
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Receivers;  security. —  §  66.  Any  of  the  directors,  trustees  or 
other  officers  of  such  corporation,  or  any  of  its  stockholder©, 
may  be  appointed  receivers,  who,  before  entering  upon  tlie 
duties  of  thi'ir  appointment,  shall  give  such  security  to  the 
people  of  this  state,  and  in  such  penalty,  as  the  court  shall 
direct,  conditioned  for  the  faithful  discharge  of  the  duties  of 
their  appointment,  and  for  the  due  accounting  for  all  monies 
received  by  them.     [469] 

Their  rights. —  §  67.  Such  receivers  shall  be  vested  with  all 
the  estate,  real  and  personal,  of  such  corporation,  from  the 
time  of  their  having  filed  the  security  herein  before  reciuired, 
and  shall  be  trustees  of  such  estate  for  the  benefit  of  the 
creditors  of  such  corporation  and  of  its  stockholders. 

Their  authority.  —  §  68.  Such  receivers  shall  have  all  the 
power  and  authority  conferred  by  law  upon  trustees  to  whom 
an  assignment  of  the  estate  of  insolvent  debtors  may  be  made, 
pursuant  to  the  provisions  of  the  fifth  chapter  of  the  second 
part  of  the  Revised  Statutes. 

To  prosecute  for  arrears  of  stock.  —  §  69.  If  there  shall 
be  any  sum  remaining  due  upon  any  share  of  stock  subscribed 
in  such  corporation,  the  receivers  shall  immediately  i>roceed 
and  recover  the  same,  unless  the  person  so  indebted  shall  be 
wholly  insolvent;  and  for  that  purpose  may  file  their  bill  in 
the  court  of  chancery,  or  may  commence  and  prosecute  an 
action  at  law,  for  the  recovery  of  such  sum,  without  the  o.<mi- 
sent  of  any  creditors  of  such  corporation. 

To  give  notice  of  appointment,  etc.  —  §  70.  The  receivers, 
immediately  on  their  appointment,  shall  give  notice  thereof, 
which  shall  contain  the  same  matters  required  by  law  in  notices 
of  trustees  of  insolvent  debtors;  and  in  addition  thereto,  shall 
require  all  persons  holding  any  open  or  subsisting  contract 
of  such  corporation,  to  present  the  same  in  writing  and  in 
detail  to  such  receivers,  at  the  time  and  place  in  ^uch  notice 
specified;  which  shall  be  published  for  three  weeks  in  the  state 
paper  and  in  a  newspaper  printed  in  the  county  where  the 
principal  place  of  conducting  the  business  of  such  corporation 
shall  have  been  situated. 

Certain  sales  and  transfers  void. —  §  71.  All  sales,  assign- 
ments, transfers,  mortgages  and  conveyances  of  any  pai*t  of 
the  estate,  real  or  personal,  including  things  in  action,  of  every 
such  corporation,  made  after  the  filing  of  the  petition  for  a 
dissolution  thereof,  in  payment  of,  or  as  a  security  for,  any 
existing  or  prior  debt,  or  for  any  other  consideration,  and  all 
judgments  confessed  by  such  corporation  after  that  time,  shall 
be  absolutely  void  as  against  the  receivers  who  may  be  ap- 
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pointed  on  such  petition,  and  as  against  the  creditors  of  such 
corporation. 

Debtors  to  account  to  receivers.  —  §  72.  After  the  ilrst 
publication  of  the  notice  of  the  appointment  of  receivers,  every 
person  having  possession  of  any  property  belonging  to  such 
corporation,  and  every  person  indebted  to  such  corporation, 
shall  account  and  answer  for  the  amount  of  such  debt  and  for 
the  value  of  such  property  to  the  said  receivers;  and  all  the 
provisions  of  law,  in  respect  to  trustees  of  insolvent  debtors, 
the  collection  and  preservation  of  the  property  of  such  debtors, 
the  concealment  and  discovery  thereof,  and  the  means  of  en- 
forcing such  discovery,  shall  be  applicable  to  the  receivers  so 
appointed,  and  to  the  property  of  such  corporation. 

Referring  controversies.  —  §  73.  Such  receivers  shall  have 
the  same  power  to  settle  any  controversy  that  shal'  arise  be- 
tween them  and  any  debtors  or  creditors  of  [470]  such  corpora- 
tion, by  a  reference,  as  is  give.n  by  1«tw  to  trustees  of  insolvent 
debtors;  and  the  same  proceedings  for  that  puri>ose  shall  be 
had,  and  with  the  like  effect;  and  application  for  the  appoint- 
ment of  referees  may  be  made  to  any  officer  authorized  to  ap- 
point such  referees  on  the  application  of  trustees  of  insolvent 
debtors,  who  shall  proceed  therein  in  the  same  manner;  and 
the  referees  shall  proceed  in  like  manner,  and  iHe  their  report 
with  the  like  effect  in  all  respects. 

Meetings  of  creditors  to  be  called,  etc. —  §  74.  The  re- 
ceivers shall  be  subject  to  all  the  duties  and  obligations  by  law 
imposed  on  trustees  of  insolvent  debtors,  so  far  as  they  may 
be  applicable,  except  where  other  provisions  shall  be  herein 
made.  They  shall  call  a  general  meeting  of  the  creditors  of 
such  corporation,  within  four  months  from  the  time  of  their 
appointment,  when  all  accounts  and  demands  for  and  against 
such  corporation,  and  all  its  open  and  subsisting  contracts, 
shall  be  ascertained  and  adjusted  as  far  as  may  be,  and  the 
amount  of  monies  in  the  hands  of  the  receivers  declared. 

Subsisting  contracts. —  §  75.  If  there  shall  be  any  open  and 
subsisting  engagements  or  contracts  of  such  corporation,  vhich 
are  in  the  nature  of  insurances  or  contingent  engagements  of  any 
kind,  the  receivers  may,  with  the  consent  of  the  party  holding 
such  engagement,  cancel  and  discharge  the  same,  by  refunding 
to  such  party  the  premium  or  consideration  paid  thereon  by 
such  corporation,  or  so  much  thereof  as  shall  be  in  the  same 
proportion  to  the  time  which  shall  remain  of  any  risk  assumed 
by  such  engagement,  as  the  whole  premium  bore  to  the  whole 
term  of  such  risk;  and  upon  such  amount  beinc:  paid  by  such 
receivers  to  the  person  holding  or  being  the  legal  owner  of 
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such  engagement,  it  shall  be  deemed  cancelled  and  discharged 
as  against  such  receivers. 

Receivers*  commissions. —  §  76.  Such  receivers  sliall,  in  ad- 
dition to  their  actual  disbursements,  be  entitled  to  such  com- 
missions as  the  court  shall  allow,  not  exceeding  the  sum  al- 
lowed by  law  to  executors  or  administrators. 

[Receiver's  commissions,  Civ.  Code,  §  3320,  L.  1883,  ch.  378,  $  2.] 

Receivers  to  retain  certain  sums.  —  §  77.  The  receivers 
shall  retain  out  of  the  monies  in  their  hands,  a  sufficient  amount 
to  pay  the  sums,  which  they  are  herein  before  authorised  to 
pay,  for  the  purpose  of  cancelling  and  discharging  any  open 
or  subsisting  engagements. 

Receivers  to  meet  suits.  —  §  78.  If  any  suit  be  pending 
against  the  corporation  or  against  the  receivers,  for  any  demand, 
the  receivers  may  retain  the  proportion  which  would  belong 
to  such  demand  if  established,  and  the  necessary  costs  and 
proceedings,  in  their  hands,  to  be  applied  according  to  the 
event  of  such  suit,  or  to  be  distributed  in  a  second  or  other 
dividend. 

Order  of  payment  of  debts. — §  79.  The  receivers  shall  dis- 
ttibute  the  residue  of  the  monies  in  their  hands,  among  all 
those  who  shall  have  exhibited  their  claims  as  creditors,  and 
whose  debts  shall  have  been  ascertained,  as  follows:    [471] 

1.  All  debts  entitled  to  a  preference  under  the  laws  of  the 
United  States: 

2.  Judgments  actually  obtained  against  such  corporation,  to 
the  extent  of  the  value  of  the  real  estate  on  which  they  shall 
respectively  be  liens: 

3.  All  other  creditors  of  such  corporation,  in  proportion  to 
their  respective  demands,  without  giving  any  preference  to 
debts  due  on  specialities. 

[Employe's  wages  to  be  preferred,  L.  1885,  ch.  376.] 

Second  and  final  dividend.  —  §  80.  If  the  whole  of  the  es- 
tate of  such  corporation  be  not  distributed  on  the  first  iividend, 
the  receivers  shall,  within  one  year  thereafter,  and  within  six- 
teen months  after  their  appointment,  make  a  second  dividend 
of  all  the  monies  in  their  hands,  among  the  creditors  entitled 
thereto;  of  which,  and  that  the  same  will  be  a  final  dividend, 
three  Weeks'  notice  shall  be  inserted  once  in  each  week,  in 
the  state  paper,  and  in  a  newspaper  printed  in  the  county 
where  the  principal  place  of  business  of  such  corporation  was 
situated. 

Proceedings  therein.  —  §  81.  Such  second  dividend  shall  be 
made  in  all  respects  in  the  same  manner  as  herein  prescribed 
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in  relation  to  the  first  dividend,  and  no  other  shall  be  made 
thereafter  among  the  creditors  of  such  corporation,  except  to 
the  creditors  having  suits  against  it,  or  against  the  receivers, 
pending  at  the  time  of  such  second  dividend,  and  except  of  the 
monies  which  may  be  retained  to  pay  such  creditors,  as  herein 
provided;  but  every  creditor  who  shall  have  neglected  to  ex- 
hibit his  demand  before  the  first  dividend,  and  who  shall  deliver 
his  account  to  the  receivers  before  such  second  dividend,  shall 
receive  the  sum  he  would  have  been  entitled  to  on  the  first 
dividend,  before  any  distribution  be  made  to  the  other  creditors. 

Debts  not  exhibited.— §  82.  After  such  second  dividend  shall 
have  been  made,  the  receivers  shall  not  be  answerable  to  any 
creditor  of  such  corporation,  or  to  any  person  having  claims 
against  such  corporation,  by  virtue  of  any  open  or  subsisting 
engagement,  unless  the  demands  of  such  creditor  shall  have  been 
exhibited,  and  the  engagements  upon  which  such  claims  are 
founded,  shall  have  been  presented  to  the  said  receivers,  in 
detail  and  in  writing,  before  or  at  the  time  specified  by  them 
in  their  notice  of  a  second  dividend. 

Surplus  to  stockholders. — §  83.  If  after  the  second  dividend 
is  made,  there  shall  remain  any  surplus  in  the  hands  of  the 
receivers,  they  shall  distribute  the  same  among  the  stockholders 
of  such  corporation,  in  proportion  to  the  respective  amounts 
paid  in  by  them,  severally,  on  their  shares  of  stock. 

Money  retained. — §  84.  When  any  suit  pending  at  the  time 
of  the  second  dividend,  shall  be  terminated,  they  shall  apply 
the  moneys  retained  in  their  hands  for  that  purpose,  to  the  pay- 
ment of  the  amount  recovered,  and  their  necessary  charges  and 
expenses;  and  if  nothing  shall  have  been  [472]  recovered,  they 
shall  distribute  such  monies,  after  deducting  their  expenses  and 
costs,  among  the  creditors  and  stockholders  of  the  corpcwation, 
in  the  same  manner  as  herein  directed  in  respect  to  a  second 
dividend. 

Control  of  receivers.  —  §  85.  The  receivers  shall  be  subject 
to  the  control  of  the  court  of  chancery,  and  may  be  compelled 
to  account  at  any  time;  they  may  be  removed  by  the  court,  and 
any  vacancy  created  by  such  removal,  by  death  or  otherwise, 
may  be  supplied  by  the  court. 

Account  by  them. — §  86.  Within  th.'ee  months  after  the  time 
herein  prescribed  for  making  a  second  dividend,  the  receivers 
shall  render  a  full  and  accurate  account  of  all  their  proceedings 
to  the  court  of  chancery,  on  oath,  which  shall  be  referred  to  a 
master  to  examine  and  report  thereon. 
240 
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Previous  notice  thereof.  —  §  87.  Previous  to  rendering  such 
account  the  receivers  shall  insert  a  notice  of  their  intention  to 
present  the  same,  once  in  each  week,  for  three  weeks,  in  the 
state  paper,  and  in  a  newspaper,  of  the  county  in  which  notices 
of  dividends  are  herein  required  to  be  inserted,  specifying  the 
time  and  place  at  which  such  account  will  be  rendered. 

Master's  duty. — §  88.  The  master  to  whom  such  account 
shall  be  referred,  shall  hear  and  examine  the  proofs,  vouchers 
and  documents  offered  for  or  against  such  account,  and  shall 
report  thereon  fully  to  the  court. 

Settlement  of  its  accounts ;  its  effect— §  89.  Upon  the  coming 
in  of  such  report,  the  court  shall  hear  the  allegations  of  all 
concerned  therein,  and  shall  allow  or  disallow  such  account,  and 
decree  the  same  to  be  final  and  conclusive  upon  all  the  creditors 
of  such  corporation,  upon  all  persons  who  have  claims  against 
it,  upon  any  open  or  subsisting  engagement,  and  upon  all  the 
stockholders  of  such  corporation.  Such  receivers  shall  also  ac- 
count from  time  to  time  in  the  same  manner,  and  with  the  like 
effect,  for  all  monies  which  shall  come  to  their  hands  after  the 
rendering  of  such  account,  and  for  all  monies  which  shall  have 
been  retained  by  them  for  any  of.  the  purposes  herein  before 
specified,  and  shall  pay  into  court  all  unclaimed  dividends. 

[Sections  90  and  91  were  repealed  by  L.  1880,  eh.  245. 

R.  S.,  part  3.  eh.  8.  t  4,  art  4.  §§  92-108  (2  R.  S.,  473-6)  are  repealed^ 
except  §§  102-3,  which  are  superseded  by  Co.  L.,  §  232  and  Town  L.,  §  180. 

R.  S.,  pert  3,  ch.  8,  tlties  5-10  (2  R.  S.,  476-516)  are  repealed;  title  11 
(2  R.  S.,  517-21)  Is  superseded  by  Town  L.,  §§  120-50;  titles  12-15  (2  B.  a, 
522-547)  are  repealed.] 

[R.  S.,  part  3,  ch.  8;  2  R.  S.,  548.] 
TITLE  XVI. 

Of  Proceedings  for  the  Draining  of  Swom^y  Mwrshes^  and  other 

low  Lands. 

[This  entire  title  (2  R.  S.,  548-50)  wajs  amended  by  L.  1869,  eh.  88a  It 
is  probably  superseded,  to  a  large  extent,  by  L.  1895,  ch.  384,  enacted  in 
pursuance  of  the  amendment  of  1894,  to  Const,  art.  1,  §  7,  ante,  p.  33.] 

Petition  to  court,  for  appointment  of  three  commissioners. 
-T-  §  I.  Any  person  or  persons  owning  or  possessing  any 
swamp,  bocf,  meadow,  or  other  low  or  wet  lands  within  this  state, 
who  shall  be  desirous  to  drain  the  same,  and  who  shall  deem 
it  necessary  in  order  thereto,  that  a  ditch  or  ditches,  or  other 
channels  for  the  free  passage  of  water  should  be  opened  through 
lands  belonging  to  another  person  or  other  persons,  and  any 
person  or  persons  who  shall  deem  it  necessary  for  the  public 
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health  that  any  such  swamp,  bog,  meadow  or  low  or  wet  lands 
should  l>u  diained,  may  present  a  petition,  duly  verifl^'d,  to 
the  county  court  of  the  county  in  which  such  lands  lie,  or  in 
case  the  same  are  situated  in  more  than  one  county,  to  the 
supreme  court,  setting  forth  the  fact  and  the  names  of  the 
owners  of  all  lands  to  be  affected  by  the  proceedings,  so  far  as 
the  same  can  with  reasonable  diligence  be  ascertained,  and 
praying  for  the  appointment  of  three  commissioners  for  the 
purposes  and  with  the  powders  hereinafter  set  forth.  Two  or 
more  applications  under  this  section,  respecting  different  lands 
or  parcels  within  the  same  town  or  incorporated  village,  may 
be  made  by  one  proceeding  or  petition,  or  two  or  more  such 
proceedings  or  petitions  may,  in  the  discretion  of  the  court, 
upon  the  application  of  any  party  in  interest,  be  consolidated, 
and  one  commission  be  appointed  for  all,  and  in  such  case  the 
proceedings  shall  continue  thenceforth  as  if  but  one  petition 
had  been  presented,  or  one  proceeding  commenced.  The  appli- 
cation provided  for  by  this  section  may  be  made  by  the  super- 
visor of  any  town  on  behalf  of  the  town,  or  by  the  president  or 
board  of  trustees  of  any  incorporated  village  on  behalf  of  said 
village.    [Thus  am.  ly  L.  1886,  ch.  636.] 

Court  may  appoint  commissioners ;  qualifications ;  to  decide 
as  to  drainage.  —  §  2.  The  court  to  which  such  application 
is  made,  if  satisfied  that  such  drainage  is  necessary,  shall  there- 
upon appoint  and  commission  three  persons,  who  shall  be  free- 
holders or  householders  in  the  county  or  counties  wherein  the 
lands  are  situated,  and  who  shall  not  be  interested  in  said 
lands,  nor  in  any  of  them,  and  one  of  whom  shall  be  a  civil 
engineer  or  surveyor,  if  there  be  one  within  the  county,  to  hear 
and  determine,  first,  whether  it  is  necessary,  in  order  to  drain 
such  lands,  that  a  ditch  or  ditches  or  other  channels  for  the 
free  passage  of  water  should  be  opened  through  lands  belonging 
to  others;  second,  whether  it  is  necessary  for  the  public  health 
that  such  lands  should  be  drained,  and  to  take  such  other  and 
further  steps  with  reference  thereto  as  are  hereinafter  pro- 
vided for.    [Thus  am.  ly  L.  1886,  ch.  656.] 

Official  oath  and  organization  of  commissioners.  —  §  8 
The  said  commissioners  shall,  before  they  enter  upon  the  duties 
of  their  oflSce,  make  and  file  an  oath  with  the  county  clerk  of 
the  county  in  which  they  are  appointed,  or  in  case  they  shall 
have  been  appointed  by  the  supreme  court,  then  in  the  county 
where  a  part  of  such  lands  are  situated,  in  w^hich  the  court 
shall  direct  the  same  to  be  filed,  that  they  will  faithfully  dis- 
charge the  duties  of  their  office  according  to  the  best  of  their 
knowledge   and   ability.       A   majority   of  the   commissioners 
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present  at  any  meeting,  of  which  all  have  notice,  may  exercise 
the  powers  of  the  commission.  The  commissioners  shall,  with 
all  convenient  speed,  after  qualifying  as  herein  provided,  meet 
and  organize  by  appointing  one  of  the  members  chairman  and 
another  treasurer  of  the  commission.  The  treasurer  shall  col- 
lect and  be  custodiar  of  all  moneys  to  be  collected  or 
received  by  the  commissioners  under  the  provisions  of  this  act, 
and  shall  pay  out  the  same  only  upon  the  orders  of  the  com- 
missioners, signed  by  at  least  two  of  said  commissioners.  The 
treasurer  shall,  in  all  cases  where  the  amount  to  be  collected 
or  received  by  him  exceeds  five  hundred  dollars,  give  a  bond 
with  suflBcient  sureties  to  the  people  of  the  state  of  New  York, 
to  be  approved  by  the  county  judge  of  the  county  in  which 
such  lands  or  a  part  thereof  are  situated,  or  by  a  justice  of 
the  supreme  court,  conditioned  for  the  faithful  performance  of 
the  duties  of  his  office,  such  bond  to  be  filed  in  the  office  of  the 
clerk  of  the  county  in  which  the  oath  of  said  commissioners  is 
filed.    [Thus  am.  by  L.  1886,  ch.  636.] 

Commissioners  to  view  lands,  &c.  —  §  4.  The  said  com- 
missioners shall  aiter  notloe  to  the  petitioner  and  the  parties 
named  in  the  petitions,  in  such  manner  a&  they  shall  order, 
proceed  by  personal  view  of  lands  and  otherwise  to  determine 
whether  it  is  necessary  in  order  to  drain  such  lands,  that  a 
ditch  or  ditches  or  other  channels  for  the  free  passage  of  water 
shall  be  opened  through  lands  belonging  to  others  than  the 
petitioner  or  petitioners,  and  also  whether  it  is  necessary  for 
the  public  health  that  such  lands  shall  be  drained. 

Proceedings  upon  filing  determination  as  to  necessity 
for  drainage.  —  §  6.  The  said  commissioners  shall  file  in  the 
office  of  the  county  clerk  for  said  county  their  determination 
signed  by  them  (or  by  a  majority  of  them,  if  they  do  not  all 
concur);  and  in  case  the  lands  are  situated  in  more  than  one 
county,  then  the  said  commissioners  shall  cause  a  duplicate  of 
their  determination  so  made  and  filed  as  aforesaid  to  be  made 
and  filed  in  each  of  the  other  counties  in  which  a  part  of  such 
lands  are  situated,  which  duplicate  shall  be  signed  by  them 
as  aforesaid,  and  give  notice  of  such  filing  to  all  whom  it  may 
concern,  by  publishing  such  notice  at  least  two  times  in  some 
newspaper  published  in  a  town  in  which  such  lands  or  a  part 
thereof  are  situated;  or  if  there  be  no  such  newspaper,  then 
in  a  newspaper  published  at  a  place  nearest  to  said  lands 
respectively,  and  by  mailing  a  copy  of  such  notice  directed  to 
each  person  interested  in  su  ^h  lands  or  any  part  thereof  at  his 
last  known  post-office  ad'ress,  who  has  not  been  personally 
served  with  such  notice.    Any  party  feeling  aggrieved  by  such 
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determination  may  appeal  therefrom  to  the  county  court,  or 
to  the  supreme  court  in  the  event  the  proceedings  were  insti- 
tuted or  are  pending  in  that  court,  by  giving  written  notice  of 
such  appeal  to  said  commissioners  within  ten  days  after  the 
last  publication  of  such  notice.  The  said  court  to  which  such 
appeal  is  taken  shall  thereupon  on  motion  of  either  party  and 
on  at  least  ten  days'  notice  proceed  to  hear  said  appeal  and 
to  determine  the  same.  The  attendance  of  witnesses  in  any 
proceeding  taken  pursuant  to  the  provisions  of  this  act  may 
be  compelled  as  in  civil  actions  in  such  court  with  like  fees. 
[Thus  am.  ly  L.  1886,  ch.  636.] 

Commissioners,  when  to  have  survey  and  map  made.[  549.] 
—  §  6.  If  it  shall  be  adjudged  and  determined  either  by  the 
said  commissioners  or  by  the  court  on  appeal  that  for  the 
bejieflt  of  the  public  health  such  ditches,  drains  or  channels 
should  be  opened,  or  that  such  lands  should  be  drained,  it 
shall  be  their  duty  (unless  the  same  shall  be  done  by  the  peti- 
tioner and  owners  of  such  lands  to  their  satisfaction)  to  cause 
an  accurate  survey  of  all  the  said  lands  to  be  made  and  a 
map  thereof  to  be  made  on  a  scale  of  three  hundred  and  thirty 
feet  to  one  inch,  showing  all  the  lands  that  are  proposed  to 
be  drained,  the  number  of  acres  in  each  separate  tract  to  be 
benefited  by  such  drainage,  the  names  of  the  owners  or  occu- 
pants thereof  so  far  as  can,  with  due  diligence  be  ascertained, 
and  the  relative  levels  of  each  tract,  and  the  width,  depth, 
slope  of  sides,  shape  and  course  of  such  ditch  or  ditches  or 
channels  for  the  passage  of  water  as  they  shall  determine  1o 
be  necessary  for  the  drainage  of  such  lands,  and  for  the  pur- 
poses of  this  act  such  commissioners  are  empowered  to  employ 
a  competent  civil  engineer  or  surveyor,  or  to  authorize  such 
commissioner  as  may  be  a  civil  engineer  or  surveyor  to  act 
as  such,  and  to  enter  upon  any  and  all  the  lands  named  in  the 
petition  or  deemed  necessary  by  such  commissioners  and  sur- 
vey the  same  and  take  levels  thereof,  and  by  themselves,  their 
servants  and  agents  to  do  all  things  necessary  to  the  prepara- 
tion for  the  construction  and  necessary  for  the  construction 
an^  completion  of  all  such  ditches  and  channels  for  the  passage 
of  water,  as  they  shall  deem  to  be  necessary  for  the  complete 
drainage  of  the  said  swamps,  bog,  meadow  or  other  low  lands. 
[Thus  am.  by  L.  1886,  ch.  636.] 

Map  to  be  filed.  —  §  7.  The  said  commissioners  shall,  in 
the  completion  of  the  work,  cause  such  map,  or  a  duplicate 
thereof,  certified  by  them,  to  be  filed  in  the  office  of  each  county 
clerk  in  which  their  determination  is  by  section  five  of  this  act 
required  to  be  filed,  which,  or  a  duly  authenticated  copy  of  wMoh, 
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may  be  used  in  evidence  in  any  suit  or  proceeding  in  this  state.' 
[Thus  am.  by  L.  1886,  ch.  636.] 

Expense  of  drainage  a  lien  upon  land.  —  §  8.  The  3aid 
commissioners  shall  be  paid  for  their  services  five  dollars  each, 
for  each  full  day  actually  employed  in  their  said  duties.  They 
shall  keep  an  account  of  all  their  expenses  and  of  all  the  costs 
and  expenses  incurred  in  draining  said  lands,  including  all 
the  costs  and  expenses  incurred  in  any  proceedings  under  this 
act  and  preliminary  or  incident  thereto,  and  any  land  damages 
as  hereinafter  provided,  all  of  which  shall  be  a  lien  upon  the 
property  benefited;  and  in  case  it  shall  be  necessary  to  raise 
funds  for  construction  of  said  ditches  or  channels,  or  land 
damages,  before  the  assessment  hereinafter  provided  for  can 
be  made  and  collected,  the  said  commissioners  are  hereby  em- 
powered from  time  to  time,  with  the  approval  of  the  court  in 
which  the  proceeding  was  initiated  or  is  pending,  to  borrow 
so  much  money  as  may  be  necessary  therefor,  upon  such  evi- 
dence of  indebtedness  as  they  may  deem  proper,  bearing  inter- 
est at  the  rate  of  six  per  cent  per  annum,  payable  upon  the 
completion  of  such  assessment  and  collection;  and  the  interest 
accruing  thereon  shall  be  assessed  as  other  expenses  for  the 
said  construction.  Such  evidences  of  indebtedness  shall  not 
be  issued  for  less  than  par,  and  shall  be  receivable  in  i)ayinent 
of  such  assessments.    [Thus  am.  by  L.  1886,  ch.  636.] 

Commissioners  may  acquire  title. — §  9.  Any  person  whose 
land  is  taken  in  the  construction  of  any  such  ditch  or  channel 
shall  be  paid  by  said  commissioners  on  or  before  the  commence- 
ment of  the  work  the  value  of  the  land  so  taken,  and  su<*h 
other  injuries  as  the  party  may  sustain;  and  if  the  oommis- 
sioners  cannot  agree  with  any  person  upon  the  compensation 
and  damages  for  making  and  maintaining  forever  such  ditches 
or  channels,  the  said  commissioners  shall  proceed  to  acquire 
title  to  the  said  easement  upon  and  across  the  land  of  such 
person  in  the  manner,  so  far  as  the  same  is  applicable,  pre- 
scribed by  chapter  one  hundred  and  forty  of  the  laws  of  eigh- 
teen hundred  and  fifty,  entitled  **An  act  to  authorize  the  forma 
tion  of  railroad  corporations,  and  to  regulate  the  same,"  and 
the  acts  supplemental  and  amendatory  thereto;  and  for  the 
purpose  of  acquiring  such  easement  under  the  statute  last 
mentioned  such  commissioners  are  hereby  granted  the  powers 
therein  granted  to  a  railroad  corporation,  so  far  as  is  necessary 
to  acquire  title  to  said  easement  and  no  further.  The  ease- 
ments over  and  upon  all  lands  included  in  or  affected  by  the 
work  deiermined  upon  by  the  commissioners  may  be  obtaiBecf 
by  one  proceeding  under  this  section. 
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Apportionment  and  assessment  upon  lands  benefited. — §  10. 
The  said  commissioners  shall,  as  soon  as  the  said  costs,  expenses, 
land  damages  and  compensation,  hereinbefore  provided  for,  can 
be  determined  and  ascertained,  make  a  complete  and  detailed 
statement  thereof,  including  all  the  claims  of  said  commissioners, 
which  statement  shall  be  duly  verified  by  said  commissioners 
or  by  a  majority  of  them.  They  shall  also,  in  case  they  have 
decided  that  tlie  public  health  requires  that  such  lands  shall 
be  drained,  determine  whether  any,  and  if  so,  how  much  of  the 
said  sum  shall  be  assessed  to  and  paid  by  the  incorporated 
\'illage  or  villages,  town  or  towns,  or  county  in  which  the  said 
lands  are  situated,  and  whether  the  same  shall  be  paid  in  one 
assessment  or  in  equal  annual  installments,  not  exceeding  ten 
in  all;  the  remainder,  or  in  case  they  shall  determine  that  no 
portion  of  said  sum  shall  be  paid  by  said  village  or  villages, 
town  or  towns,  or  county,  then  all  of  said  sum  shall  be  appor- 
tioned among  the  several  owners  or  occupants  of  such  of  the 
lands  included  in  the  said  map  or  adjacent  thereto,  as  they 
shall  deem  to  be  directly  benefited  by  said  drainage^  in  pro- 
portion to  the  amount  of  benefit  which  each  receives  therefrom, 
and  they  shall  in  like  manner  determine,  whether  said  sum  so 
apportioned  shall  be  paid  in  one  assessment,  or  in  annual  in- 
stallments, as  above  provided,  in  reference  to  assessments  to  be 
paid  by  a  village,  town  or  county;  provided,  however,  that  the 
board  of  supervisors  of  any  such  county,  the  town  board  of  smy 
such  town,  the  board  of  trustees  of  any  such  village,  or  any 
such  owner  or  occupant  of  lands  upon  which,  or  to  whom  said 
sum  or  any  part  thereof  is  apportioned,  may  elect  to  pay  the 
whole  of  their  said  apportionment,  or  the  portion  thereof  at 
any  time  remaining  unpaid  in  one  assessment,  instead  of  in 
installments  as  above  provided.  The  several  amounts  so  ad- 
judged shall  constitute  liens  upon  the  respective  tracts  until 
paid  or  otherwise  removed  with  interest  from  the  service  of 
notice  of  such  decision  of  said  commissioners  as  hereinafter  pro- 
vided, that  no  portion  of  the  cost,  expenses,  land  damages  and 
compensation  provided  for  in  and  by  this  act  as  hereby  amended 
shall  be  assessed  to  or  paid  by  any  incorporated  village  or  vil- 
lages, town  or  towns,  or  county  in  which  the  lands  so  to  be 
drained  are  situated,  unless  a  majority  of  the  board  of  trustees 
in  case  of  a  village;  a  majority  of  the  town  board  in  case  of  a 
town;  and  a  majority  of  the  board  of  supervisors  in  case  of  a 
county,  shall  have  joined  in  the  petition  required  by  the  first 
section  of  said  act  as  hereby  amended.  The  said  commissioners 
shalJ  file  in  each  clerk's  office,  in  which  their  determination  of 
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the  necessity  of  draining  such  lands  or  duplicate  thereof,  as 
provided  by  section  five  of  this  act  as  hereby  amended,  is  re- 
quired to  be  filed,  a  copy  of  the  said  statement,  and  of  the  said 
determination,  as  to  the  village  or  town  or  county,  in  case  ther«? 
be  any  such,  and  of  the  said  apportionment,  and  of  the  time  and 
manner  of  pa^Tuent  thereof,  certified  by  them,  which,  or  a  duly 
authenticated  copy  of  w^hich,  may  be  received  in  evidence  in 
any  suit  or  proceeding  in  this  state.  They  shall  also  cause 
notice,  written  or  printed,  to  be  given  to  each  person  whose 
lands  are  assessed  by  them,  to  pay  any  part  of  said  sum,  and 
also  to  the  supervisor  of  any  town  or  the  president  of  any 
village,  or  the  chairman  of  the  board  of  supervisors  of  any 
county  that  may  be  assessed  by  them,  which  notice  shall  state 
the  time  and  place  of  filing  such  statement  and  determination. 
The  said  notice  shall  be  served  personally  upon  such  super- 
visor, president  or  chairman,  and  also  upon  each  person  whose 
lands  are  so  assessed,  when  he  can  be  found  with  due  diligence 
in  a  county  in  which  such  lands  or  a  part  thereof  are  situated; 
and  when  not  so  found,  then  by  delivering  such  notice  to  some 
person  of  reasonable  age  and  discretion,  residing  upon  $md 
premises,  directed  to  the  owner  or  occupant  thereof,  or  if  no 
such  person  be  found  residing  upon  said  premises  and  such 
owner  or  occupant  be  not  found,  then  by  depositing  such  notice 
in  the  post-oflfice  duly  enveloped  and  directed  to  such  owner  or 
occupant  at  his  last  known  place  of  residence  with  the  postage 
prepaid.  A  copy  of  such  notice,  with  the  affidavit  of  the  person 
who  served  the  same,  that  he  delivered  the  original  to  the 
person  to  whom  it  was  addressed,  shall  be  evidence  of  such 
service.  Any  person  deeming  himself  aggrieved  thereby,  or 
any  such  officer  deeming  his  village  or  town  or  county  aggrieved, 
may  appeal  from  the  decision  of  the  said  commissioners  to  the 
court  in  which  such  proceedings  were  initiated  or  are  pending, 
for  the  correction  of  such  assessment,  provided  he  serves  upon 
said  commissioners  notice  of  said  appeal  within  ten  days  after 
the  service  upon  him  of  the  notice  filing  such  statement,  and 
the  party  making  the  appeal  shall,  within  ten  days  from  the 
service  of  notice  thereof  on  the  commissioners,  make  a  full 
statement  of  the  grounds  of  his  appeal  setting  forth  the  points 
on  which  he  feels  aggrieved  by  the  determination  of  said  com- 
missioners, and  file  a  certified  copy  thereof  in  the  office  of  the 
clerk  of  the  county  in  which  such  lands  or  a  portion  thereof 
affected  by  said  proceedings  are  situated,  and  present  the  said 
statement  to  the  court,  and  the  court  shall  thereupon  proceed, 
without  further  delay  than  such  as  is  necessary  to  give  proper 
notice  to  the  parties  interested,  to  hear  and  finally  determine 
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the  appeal.  The  courts  may  award  costs  to  the  successful  party 
on  such  appeal,  not  exceeding  fifteen  dollars  besides  his  neces- 
sary disbursements  to  be  taxed  by  the  clerk  of  the  court. 
[Thus  am.  hy  L.  1892,  ch.  321,  superseding  L.  1886,  ch.  636.] 

Payment  of  assessments. —  §  11.  The  said  commissioners  shall 
within  thirty  days  after  filing  said  statement,  in  case  the  same 
is  not  appealed  from,  and  within  thirty  days  after  notice  of 
the  final  determination  of  the  appellate  court  thereon,  in  case 
the  same  is  appealed  from,  levy  the  assessments  herein  provided 
for  in  one  sum  or  annually  thereafter  until  said  sum  is  paid, 
and  proceed  to  collect  the  same.  In  cases  where  any  persons 
have  been  awarded  land  damages,  such  damages  shall  be  de- 
ducted from  the  assessment,  and  only  the  balance  shall  be 
collected.  In  case  it  is  determined  that  any  town  or  village  shall 
pay  any  part  of  such  sum,  the  supervisor  of  such  town,  or  the 
board  of  trustees  of  such  village  is  authorized  to  borrow  money 
on  the  credit  of  the  town  or  village,  as  the  case  may  be,  to  pay 
the  same,  or  any  installment  thereof,  and  the  board  of  super- 
visors shall  at  their  next  ensuing  annual  meeting  include  the 
amount  assessed  on  any  town  in  the  next  tax  levy  on  said  town, 
together  with  any  sum  to  be  paid  by  said  county,  which  shall 
be  included  in  the  sum  to  be  raised  for  such  county.  Money  so 
borrowed  shall  be  upon  obligation  of  the  village  or  town  issued 
at  not  less  than  par,  bearing  interest  at  six  per  centum  payable 
out  of  the  moneys  raised  by  tax  levy  as  aforesaid,  and  receiv- 
able in  payment  of  such  taxes.    [Thus  am.  by  L.  1892,  ch.  821.] 

Commissioners  to  file  statement  of  moneys  received  and  dis- 
bursed. —  §  12.  The  said  commissioners  shall  as  soon  as  practi- 
cable, or  whenever  thereto  ordered  by  the  court,  make  and  file 
in  the  office  of  each  clerk  in  which  their  determination  is  re- 
quired to  be  filed  as  above  provided,  a  full,  true  and  detailed 
statement  of  all  the  moneys  collected  or  received  by  them,  and 
of  whom  collected  and  received;  and  also  a  like  statement  of 
all  sums  expended  or  disbursed  by  them,  including  all  claims 
for  service  or  personal  expenses;  which  statement  shall  be  veri- 
fied as  to  each  item  by  the  said  commissioners,  or  by  some  one 
of  them  having  personal  knowledge  thereof.  They  shall  present 
a  copy  of  such  statement  so  filed  with  the  certificate  of  filing 
to  the  court  before  which  such  proceedings  shall  have  been 
initiated;  which  shall  thereupon  by  an  order  in  writing,  which 
shall  be  served  personally  or  as  provided  in  section  five  of  this 
act  as  hereby  amended,  appoint  a  time  and  place  for  the  exami- 
nation and  auditing  of  such  statement.  At  the  time  and  piciee 
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appointed  the  court  shall  hear  the  proofs  and  allegations  of 
such  commissioners  in  respect  to  such  statement  and  the  proofs 
and  allegations  of  any  person  or  persons  interested,  who  shall 
appear  by  counsel  in  opposition.  After  hearing  the  proofs  and 
allegations  of  the  respective  parties  the  said  court  shall  make 
such  order  in  the  premises  as  shall  be  jpst  to  all  parties,  which 
order  shall  be  filed  and  entered  in  the  office  of  the  clerk  of 
each  county  in  which  such  lands  or  a  part  thereof  are  situated 
and  the  same  shall  be  final.  The  said  court  may  dissolve  said 
commission  on  such  hearing  or  may  give  any  directions  that 
the  rights  of  parties  and  the  public  interest  shall  require.  An 
appeal  on  questions  of  law  arising  under  this  act  may  be  taken 
from  the  decision  of  the  court  to  the  general  term  of  the  supreme 
court  at  any  time  within  thirty  days  after  such  decision  shall 
have  been  made  and  filed;  and  the  same  shall  be  heard  as  ap 
peals  from  an  order  are  heard;  costs  therein  to  be  adjudged  in 
the  discretion  of  the  court.     [Thm  am.  lij  L.  1886,  ch.  636.] 

Enforcement  of  lien  on  Ian  is.  —  §  13.  In  case  any  of  said 
assessments,  made  and  perfected  as  provided  for  in  this  a^^t, 
shall  not  be  paid  within  thirty  days  after  the  same  shall  have 
been  made  and  demanded  of  the  owner  of  the  land  so  assesses!, 
or  of  the  occupant  or  person  in  charge,  if  any,  or  if  the  owner 
shall  be  a  non-resident  of  the  county,  and  there  shall  be  no 
occupant  or  person  in  charge,  and  the  owner's  residence  shall 
not  be  known,  the  said  commissioners  shall  proceed  to  make  a 
proper  description  of  the  land  on  which  such  unpaid  assess- 
ment is  made,  and  they  shall  cause  the  assessment  and  descrip- 
tion to  be  published  for  six  successive  w^eeks  in  a  paper  pub- 
lished in  the  town,  or  if  there  is  no  paper  published  in  the 
town,  then  in  a  paper  published  in  the  nearest  town  to  said 
land,  together  with  a  notice  that  if  the  said  assessment  is  not 
paid,  with  the  expenses  of  advertising,  on  or  before  a  certain 
day,  to  be  therein  designated,  and  which  shall  not  be  less  than 
six  weeks  from  the  first  publication  thereof,  the  lands  so  de- 
scribed will  be  sold  at  public  auction  to  the  person  who  shall 
take  them  for  the  shortest  period  and  pay  the  assessment 
and  expenses  incurred  thereon  with  interest  On  the  day 
designated,  or  on  such  other  day  as  the  sale  may  be  duly 
adjourned  to,  the  said  premises  shall  be  so  sold,  and  the  com- 
missioners, on  receiving  the  money  bid  therefor  shall  give  to 
the  purchaser  a  certificate  of  such  sale,  which  certificate  shall 
be  presumptive  evidence  of  all  the  facts  stated,  and  such  cer- 
tificate shall  be  recorded  in  the  office  of  the  county  clerk,  as 
evidence  of  mortgage  sales  under  the  statute  is  recorded,  and 
the  said  certificate  shall  authorize  and  empower  the  purchaser 
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therein  named,  or  his  assignee  (such  assignment  to  be  in  writ- 
ing, duly  acknowledged,  and  in  like  manner  recorded)  on  the 
first  day  of  April,  July,  October  or  January,  then  next,  to 
enter  into  and  take  possession  of  the  said  land  so  sold,  and 
to  use,  occupy  and  enjoy  the  same,  with  the  rights  of  a  life 
tenant,  during  the  time  for  which  he  shall  have  purchased  the 
same,  unless  the  same  shall  be  redeemed  as  hereinafter  provirit^d. 
Rights  of  redemption,  by  land  owners. — §  14.  The  owxiov, 
mortgagee,  occupant,  or  other  person  interested,  and  entitled 
to  redeem  lands  sold  on  execution,  may  at  any  time  vitlt^n 
fifteen  months  from  the  date  of  said  sale  redeem  the  lands  by 
paying  to  the  purchaser,  or  to  the  county  clerk  for  his  use, 
the  said  purchase-money  with  fifteen  per  cent  per  annum  in 
addition  thereto,  together  with  any  other  tax  or  assessment 
which  the  said  purchaser  may  have  paid,  chargeable  to  surh 
land,  and  a  certificate  of  the  derk  stating  the  payment,  and 
showing  what  land  the  payment  is  intended  to  redeem,  shall 
be  evidence  of  such  redemption,  and  shall  entitle  the  person 
so  redeeming  to  ji  return  of  such  lands.  Infants,  whose  lands 
shall  be  soh],  may  redeem  at  any  time  within  fifteen  moutl  s 
after  they  shall  become  of  full  age,  on  repaying  the  purchase- 
money,  with  six  per  cent  per  annum  interest  thereon  to  the 
purchaser;  bur  the  purchaser  shall  in  all  cases  of  redemption 
have  a  right  to  all  growing  crops  which  he  sh;ill  have  sown 
after  taking  possc-t^sion  under  such  certificate;  and  lie  shall 
have  a  right  to  remove  all  property  or  structures  whioh  lie 
shall  have  put  u]»on  the  land  after  such  purclias?,  provided 
the  same  can  be  ren\oved  without  serious  injury  to  the  revei- 
sion.  The  court  may,  at  any  time,  correct  any  manifest  error 
in  any  of  the  proceedings  under  this  act,  when  such  correction 
shall  be  in  furtherance  of  justice,  and  the  said  court  may 
allow  such  amendments  and  make  such  orders  and  impose  such 
terms  as  shall  promote  the  objects  of  this  act  and  be  equitable 
to  all  parties.    [Thus  am.  hi/  L.  1886,  ch.  636.] 

[Section  15  repealed  by  L.  1886,  ch.  593.] 

Water  commissioners  of  towns  and  villages ;  their  powers 
and  duties.  —  §  IG.  The  supervisors,  assessors  and  commis- 
sioners of  highways  of  the  several  towns,  and  the  president  of 
any  incorporated  village,  as  to  lands  in  suck  village,  shall  be 
water  commissioners  of  their  respective  towns,  and,  in  addition 
to  the  powers  now  conferred  by  law  upon  them,  they  shall 
have  the  general  charge  and  supervision  of  all  the  dams,  drains, 
ditches  and  channels  made,  completed  or  constructed  in  said 
towns  under  this  act    Whenever  it  shall  be  necessary  to  open, 
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deepen,  repair,  change  or  do  any  work  to  maintain  and  keep 
in  repair  any  such  dams,  ditelies,  drains  or  channels,  and  dis- 
putes shall  arise  between  the  owners  of  the  lands  on  which 
such  dams,  drains,  ditches  or  channels  are  situate,  regarding 
tlie  same,  the  said  water  commissioners,  or  a  majority  of  them, 
shall  take  proceedings  similar  to  those  authorized  hereby,  to 
be  taken  ajid  had  for  the  construction  of  such  works;  and 
the  said  water  commissioners  are  hereby  invested  for  such 
purpose,  with  the  powers  conferred  upon  original  commission- 
ers by  this  act.  And  where  improvements  of  a  nature  and 
character  similar  to  those  hereby  authorized  shall  have  be'*n 
made  under  the  provisions  of  any  special  act,  it  shall  be  lawful 
for  the  county  court  of  the  county  to  cause  the  same  to  be 
hereafter  kept  in  repair  and  improved  by  the  said  water  com- 
missioners of  the  town  or  towns  under  the  provisions  of  this 
act;  and  the  said  water  commissioners  shall  have  like  power 
and  authority  in  all  cases  of  open  subsoil  or  tile  draining,  when 
such  open  subsoil  or  tile  draining  shall  be,  in  their  judgment, 
absolutely  necessary  for  public  or  sanitary  purposes,  or  for 
the  improvement  of  farming  lands,  and  the  owner  or  occupant 
of  any  lands  which  such  owner  or  occupant  shall  be  desirous 
of  so  draining  for  such  purposes  shall  have  to  cross  the  lands 
of  another  in  order  to  get  an  outlet,  and  the  owner  of  such 
lands  shall  not  be  able  to  agree  in  regard  thereto;  and  the 
said  water  commissioners  shall  have  power  and  authority  to 
make  all  such  needful  rules  and  orders  in  regard  to  such  open 
subsoil  or  tile  draining,  as  shall  be  necessary  to  promote  and 
secure  the  proper  drainage  of  all  farming  lands  by  the  owners 
thereof,  who  shall  desire  to  drain  such  lands  for  the  improve- 
ment of  the  same  or  for  public  or  sanitary  purposes,  witliout 
doing  unnecessary  injury  to  others  or  to  the  public  highways 
in  which  such  drains  may  be  discharged.  And  no  drains, 
ditches  or  other  channels  for  the  free  passage  of  water  author- 
ized by  this  act,  shall  be  put  across  any  door-yard,  inclosed 
garden,  orchard  or  vineyard,  nor  shall  any  tree  in  such  door- 
yards,  inclosed  garden,  orchard  or  vineyard,  or  bulldin?:,  be 
removed  without  the  owner's  consent.  [Thus  am.  by  L.  1888, 
ch.  527,  superseding  L.  1871,  ch.  303.] 

Laws  repealed. —  §  17.  All  acts  and  parts  of  acts  inconsistent 
with  this  act  are  hereby  repealed;  but  such  repeal  shall  not 
effect*  any  suit  or  proceeding  now  commenced  and  pending. 
But  nothing  in  this  act  contained  shall  be  held  or  construed 
to  apply  to  any  ponds,  for  the  draining  of  which  provision  is 
already  made  by  law. 
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Wnen  to  take  effect.  —  §  18.  This  act  shall  take  effect 
immediately. 

Vacancies  in  office  of  commissioners,  how  filled. —  §  10. 
In  all  cases  where,  either  by  death,  resignation  or  otherwise, 
a  vacancy  or  vacancies  shall  occur  or  has  or  have  heretofore 
occurred  in  the  office  of  commissioners  appointed  or  hereufier 
to  be  appointed  under  the  provisions  of  this  act,  such  vacancy 
or  vacancies  shall  on  the  application  of  the  commissioner  or 
commissioners  then  in  office,  or  of  any  other  person  or  persons 
interested,  be  supplied  and  filled  by  the  court  in  which  such 
commissioners  were  originally  appointed,  and  which  application 
shall  be  upon  such  notice  as  the  court  to  which  the  application 
is  made  shall  prescribe.  The  commissioners  thus  appointed 
shall  possess  all  the  powers  and  be  subject  to  all  the  liabilities 
of  the  commissioners  whose  office  they  are  appointed  to  supply, 
provided  that  until  such  vacancy  in  the  office  of  the  commis- 
sioners shall  be  supplied  and  filled,  the  remaining  or  surviving 
commissioner  or  commissioners  shall  possess  and  exercise  all 
the  powers  conferred  by  the  provisions  of  this  act  as  fully  to 
all  intents  and  purposes  as  if  no  such  vacancy  had  occurred 
or  existed.  [Added  by  L.  1870,  ch.  38,  and  thus  am.  by  L.  1S8G, 
ch.  636.] 

Jurisdiction  under  act  vested  in  county  court. — §  20.  All 
the  powers  and  jurisdiction  vested  by  this  act,  in  the  county 
judge  or  in  the  county  judge  and  justices  of  the  sessions  when 
associated  with  such  officer,  are  hereby  vested  in  the  county 
court  of  the  county  in  which  such  swamp  lands  or  some  portion 
of  them  are  situated,  and  all  proceedings  heretofore  commenced 
before  the  county  judge  or  county  judge  and  justices  of  sessions 
when  associated  with  such  officer  and  now  pending  and  unde- 
termined, are  transferred  to  and  vested  in  the  county  court  of 
the  county  in  which  such  proceedings  were  so  commenced  and 
pending,  with  full  power  and  jurisdiction  in  such  court  to  con- 
duct such  proceedings  to  a  final  determination  subject  to  the 
provisions  of  the  act  hereby  amended.  And  in  case  the  county 
judge  of  any  county  where  such  proceedings  are  or  shall  here- 
tofore be  pending  shall,  be  personally  interested  in  such  pro- 
ceedings, it  shall  be  his  duty  to  require  the  county  judge  of  some 
other  county  to  hold  county  courts  for  the  purpose  of  this  act. 
[Added  by  L  1871,  ch.  303.] 

Additional  assessments  by  commissioners.  —  §  21.  In  any 
case  where  proceedings  have  heretofore  been  taken,  or  shall 
hereafter  be  taken  for  the  drainage  of  any  lands  pursuant  to 
the  acts  hereby  amended,  if  the  commissioners,  in  the  discharge 
of  their  duties,  shall  have  heretofore  incurred,  or  shall  here- 
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after  incur  anj  expenses  of  obligations  in  excess  of  the  amoHnt 
contemplated  and  provided  for  by  them  in  the  assessment  made 
pursuant  to  section  ten  of  this  act  as  amended,  or  the  amount 
collected  upon  such  assessment,  after  due  diligence,  shall  be 
found  insufficient  to  meet  all  lawful  and  necessary  expenditures 
and  obligations  contemplated  by  said  act,  the  commissioners 
in  such  case  shall  have  power  to  make  a  further  assessment  to 
provide  for  such  deficiency.  For  the  purpose  of  making  such 
further  assessment,  the  commissioners  shall  make  and  file  la 
the  office  of  the  clerk  of  each  county  in  which  said  acts  hereby 
amended  require  the  original  assessment,  or  a  duplicate  thereof, 
to  be  filed,  a  statement  duly  verified  and  signed  by  at  least 
two  of  them,  setting  forth  the  items  of  such  deficiency,  and  the 
occasion  or  cause  thereof,  and  the  name  of  each  person  to  be 
affected  thereby,  so  far  as  the  same  can,  with  reasonable  dili- 
gence be  ascertained,  and  shall  attach  thereto  an  order,  signed 
by  two  or  more  of  them,  that  the  amount  thereof  be  assessed 
and  levied  upon  the  property  originally  assessed  in  such  pro- 
ceeding. Said  commissioners  shall  thereupon  cause  notice, 
written  or  printed,  to  be  given  to  the  several  owners  or  occu- 
pants of  the  lands  to  be  affected  by  such  assessment,  stating  the 
time  and  place  of  the  filing  of  such  statement  and  order,  which 
notice  shall  be  served  personally  upon  such  owners  or  occupants, 
when  they  can  be  found,  after  due  diligence,  in  a  county  in 
which  such  lands  or  a  part  thereof  are  situated,  and  when  not 
so  found,  then  by  delivering  such  notice  to  some  person  of 
reasonable  age  and  discretion,  residing  upon  said  premises, 
directed  to  the  owner  or  occupant  thereof,  or  if  no  such  person 
be  found  residing  upon  said  premises,  and  such  owner  or  occu- 
pant be  not  found,  then  by  depositing  such  notice  in  the  post- 
office,  duly  enveloped  and  directed  to  such  owner  or  occupant, 
at  his  last  known  place  of  residence,  with  postage  prepaid. 
Within  ten  days  after  service  of  such  notice,  any  person  feeling 
aggrieved  thereby  may  appeal  to  the  court  in  which  said  pro- 
ceedings shall  have  been  instituted,  or  are  pending,  from  such 
order  and  statement,  by  serving  a  notice  of  appeal  upon  one 
of  said  commissioners,  stating  distinctly  and  specifically  the 
error  complained  of  in  respect  to  said  order  or  statement.  If 
the  proceedings  are  taken  or  are  pending  in  the  county  court, 
said  court  shall  be  deemed  always  open  for  the  hearing  of  such 
appeal,  and  the  same  may  be  brought  to  hearing  on  eight  days' 
notice  by  either  party,  or  their  attorney,  if  any  shall  have 
appeared  for  them.  The  court  to  which  such  appeal  is  taken 
shall  have  power  to  hear  the  proofs  of  parties  and  determine 
whether,  or  to  what  extent  such  new  assessment  is  necessary 
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for  the  payment  of  all  obligations  actually  incurred  by  said 
commissioners,  in  the  discharge  of  their  duties,  provided  the 
said  court  shall  not  consider  any  question  not  distinctly  and 
specifically  raised  by  said  notice  of  appeal.  Said  court  may, 
if  it  seems  just,  direct  that  said  statement  be  amended  to  con- 
form to  its  determination  in  respect  thereto,  and  shall  award 
.costs,  to  be  paid  by  such  appellant,  to  such  commissioners,  if 
such  appeal  be  unsuccessful,  which  costs  shall  be  the  same  as 
those  given  by  law  for  like  services  in  cases  of  appeal  from 
justices'  courts  where  a  new  trial  is  had  in  the  appellate  court, 
In  case  such  appeal  be  in  any  part  successful,  costs  shall  not 
be  allowed  unless  such  commissioners  be  guilty  of  fraud  or 
intentional  wrong  in  respect  to  the  matters  so  reviewed,  and  in 
that  case  the  court  may,  in  its  discretion,  allow  costs  to  the 
appellant,  to  be  paid  by  such  commissioners  personally.  Costs 
when  allowed  shall  be  adjusted  and  collected  in  the  same  way 
as  an  action  in  the  court.  Such  determination  in  said  court 
shall  be  final  and  conclusive.  After  the  time  for  appeal  has 
expired,  if  no  appeal  is  taken,  or  if  such  appeal  is  taken,  then, 
when  such  appeal  has  been  finally  determined,  said  commis- 
sioners shall  apportion  the  amount  so  to  be  assessed  upon  the 
real  estate  included  in  the  original  assessments  in  the  same 
proportion  or  ratio  as  such  original  assessment  was  mjide  and 
levied,  and  they  shall  thereupon  make  and  file  in  each  clerk^s 
office,  and  wherever  else  such  statement  first  herein  provided 
for,  was  filed,  a  statement  showing  each  piece  of  land  so  asses- 
sed, and  the  name  of  the  owner  or  occupant  thereof,  at  such 
time,  and  the  amount  assessed  against  each,  duly  verified  by  at 
least  two  of  said  commissioners.  Such  assessment  shall  become 
a  lien  upon  the  lands  so  assessed,  from  the  time  of  such  filing, 
and  shall  be  enforced,  collected  and  applied  in  the  same  manner 
as  such  original  assessment  might  have  been  enforced,  col- 
lected and  applied  under  the  act  hereby  amended.  The  neces- 
sary expenses  of  such  commissioners  upon  such  appeal  shall  be 
ascertained  by  said  court,  and  added  to  the  amount  provided  by 
such  statement  as  a  part  thereof.  [Added  hy  L.  1881,  ch,  608 
and  thus  am.  hy  L.  1886,  ch.  686.] 

[L.  1881,  ch.  608,  §  2:  "  Tho  counties  of  Richmond,  Kin^s,  Qu^ns, 
Suffolk.  Onondaga  and  Wayne  are  hereby  exempted  from  the  provisions 
of  this  act."] 

Service  upon  unknown  owners.—  §  22.  If  the  owner  or  occu- 
pant of  any  land  to  be  affected  by  proceedings  taken  pursuant 
to  the  provisions  of  this  act,  be  unknown  and  cannot,  with  due 
and  reasonable  diligence,  be  ascertained,  or  if  a  place  or  places 
where  such  owner  or  occupant  would  probably  receive  matter 
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transmitted  through  the  post-oflSce  cannot  with  reasonable  dili- 
gence be  ascertained,  service  of  any  notice  required  by  this  act 
may  be  made  upon  such  owner  or  occupant  by  delivery  thereof 
to  the  clerk  of  the  county  in  which  said  land  of  such  owner 
or  occupant  or  a  part  thereof  is  situated.  [Added  by  L.  1886, 
ch.  636.] 

Appeals  before  court,  how  noticed. —  §  23.  Any  appeal  or 
other  proceeding  before  the  court,  taken  pursuant  to  the  pro- 
visions of  this  act,  in  a  proceeding  initiated  or  pending  in  the 
supreme  court,  may  be  noticed  for  hearing  at  any  special  term 
of  said  court  at  which  a  motion  on  notice  may  be  made  in  an 
action  pending  in  a  county  in  which  such  lands  or  a  part  thereof 
are  situated.    [Added  by  L.  1886,  ch.  636.] 

Certificate  that  drainage  will  not  injure  canals.  —  §  24. 
In  any  case  where  the  lands  sought  to  be  drained  lie  in  two  or 
more  counties,  no  order  of  court  shall  be  entered  for  the  drain- 
age thereof,  under  the  provisions  of  this  act  until  the  certificate 
of  the  superintendent  of  public  works  and  state  engineer  and 
surveyor  shall  have  been  first  obtained,  that  such  drainage 
would  not  affect  injuriously,  the  navigation  of  any  of  the  canals 
of  this  state.    [Added  by  L.  1886,  ch.  636.] 

Town  water  commissioner. —  §  25.  The  supervisor  of  each 
town  in  the  state  shall  be  the  water  commissioner  of  his  town, 
and  as  such  shall  have  charge  and  supervision  of  all  th(?  ditches 
and  channels  for  the  passage  of  water  which  have  been,  or  shall 
hereafter  be  constructed  or  improved  for  the  purpose  of  drain- 
ing any  swamp,  bog,  meadow  or  other  low  and  wet  land  in  said 
town,  pursuant  to  said  act  hereby  amended,  or  any  special  act  of 
the  legislature  therefor.    [Added  by  L.   1890,  ch.   557.] 

Petition  for  repairs  or  enlargement  of  ditch. —  §  26.  When- 
ever any  such  ditch  or  channel  shall  become  wholly  or  in  part 
filled  up,  and  the  passage  of  water  therein  impeded,  or  when- 
ever such  ditch  or  channel  is  not  large  enough  for  the  purpose 
for  which  it  was  made,  any  three  or  more  persons  liable  to  be 
assessed  for  the  repair  or  enlargement  thereof,  may  present  to 
the  water  commissioner,  or  if  such  ditch  or  channel  be  partly 
in  more  than  one  town,  then  to  the  water  commissioner  of  each 
town  in  which  the  same  is  located,  a  petition,  verified  by  at 
least  one  such  petitioner  in  the  manner  provided  for  verifying 
a  pleading  under  the  Code  of  (^ivil  Procedure,  setting  forth 
the  nature  and  locality  of  such  needed  repairs,  or  of  the  enlarge- 
ment which  may  be  necessary,  and  asking  that  the  same  be  made. 
Upon  receipt  of  the  petition,  the  water  commissioner  or  com- 
missioners to  whom  the  petition  is  presented  shall  forthwith 
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give  notice  to  all  personB  liable  to  be  assessed,  as  hereinafter 
provided,  that  at  a  time  and  place  therein  stated  he  or  they 
will  examine  said  ditch  or  channel  and  hear  all  persons  inter- 
ested therein  in  respect  to  the  necessity  for  its  repair  or  en- 
largement. Such  notice  shall  be  signed  by  said  water  com- 
missioner or  commissioners  and  served  by  publishing  tlie  same 
in  two  newspapers  published  in  said  county,  or,  if  the  ditch 
be  in  more  than  one  county,  then  in  one  newspaper  published 
in  each  county  in  which  said  ditch  is  located,  once  a  week  in 
two  successive  weeks  the  first  publication  to  be  at  least  fifteen 
days  before  such  hearing.  Said  commissioner  or  commissioners 
upon  such  day  shall  hear  all  parties  interested,  desiring  to  be 
heard,  and  may  take  proof,  and  any  one  of  fhem  shall  have 
power  to  administer  the  proper  oath  to  witnesses,  and  may 
adjourn  for  the  purpose  of  continuing  such  hearing  or  making 
a  determination.  [Added  by  L.  1890,  ch.  557,  and  thus  am.  by 
L.  1892,  ch.  321.] 

Order  directing  repairs ;  report  by  engineer.  —  §  27.  If  it 
shall  appear  that  such  ditch  or  channel  is  filled  up  in  whole  or 
in  part  or  the  passage  of  water  therein  to  any  considerable 
extent  is  impeded,  or  that  said  ditch  or  channel  is  not  large 
enough  to  carry  oflf  the  waters  properly,  which  it  was  intended 
to  carry  off,  the  water  commissioner  or  commissioners  shall 
make  and  sign  an  order  directing  that  the  ditch  or  channel  be 
repaired  or  enlarged  or  both  as  the  case  may  be  and  file  the 
same  in  the  office  of  the  county  clerk  of  each  county  wherein 
said  ditch  or  channel  is  located,  which  order  shall  be  final  and 
no  appeal  therefrom  or  review  thereof  of  any  kind  shall  be 
allowed.  Thereupon  said  water  commissioner  or  commissioners 
shall  cause  a  survey  to  be  made,  by  a  competent  civil  engineer 
who  shall  be  employed  by  him  or  them,  of  such  ditch  or  channel 
and  such  measurements  as  shall  show  the  work  and  excavations 
required  to  restore  such  ditch  or  channel  to  its  depth  or  width  as 
originally  surveyed  and  designed  for  construction  as  shown 
by  the  maps,  surveys,  plans  and  specifications  made  for  such 
original  work,  when  the  order  is  for  the  enlargement  of  such 
ditch  or  channel  the  survey  shall  show  the  extent  of  the  en- 
largement that  may  be  necessary.  When  sufficient  data  can 
not  be  found  the  measurements  and  surveys  shall  be  such  as 
will  show  the  proper  depth  and  width  required  to  drain  the 
lands  originally  sought  to  be  drained,  conforming,  however,  to 
the  original  design  and  work  so  far  as  the  same  can  be  ascer- 
tained except  that  the  measurement  and  survey  shall  not  be 
242 
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limited  to  the  original  design  when  an  enlargement  of  such 
ditch  or  channel  has  been  ordered.  A  report  shall  be  made 
by  the  engineer  to  the  water  commissioner  or  commissioners 
showing  plans  and  specifications  of  the  needed  repair  or  enlarge- 
ment giving  all  data  sufficient  to  designate  the  place  where 
repair  or  enlargement  is  required,  the  grade  and  width  at  such 
point,  and  all  data  of  such  excavation  or  any  work  required 
and  the  amount  and  nature  thereof,  for  each  tract  or  lot  of  land 
traversed  by  said  ditch  separate  from  the  others  and  numbered 
as  a  section.  The  report  shall  be  verified  by  the  engineer  to 
the  effect,  that  it  contains  all  the  data  required  by  this  act,  and 
that  no  other  estimates  are  included  therein  and  shall  be  filed 
in  the  county  cterk's  office  of  the  county  in  which  proceedings 
were  instituted.  Thereupon  the  work  for  such  repair  or  enlarge- 
ment shall  be  let  by  the  water  commissioner  or  commissioners 
to  the  lowest  bidder  or  bidders  therefor.  [Added  by  L.  1890, 
ch.  557,  and  thus  am.  by  L.  1892,  ch.  321.] 

Contracts.— §  28.  The  work  of  such  repair  or  enlargement 
required  to  be  done  upon  each  such  lot  or  parcel  of  land  tra- 
versed by  said  ditch  or  channel  and  designated  by  number  of 
section  on  said  engineer's  report  shall  be  offered  separately, 
from  the  others  and  let  to  the  lowest  bidder  for  such  part  or 
section  of  said  work ;  said  water  commissioner  or  commissioners 
shall  advertise  for  bids  or  proposals  for  said  work,  to  be  made 
in  writing,  in  two  newspapers  published  in  said  county,  or  if 
the  ditch  be  in  more  than  one  county,  then  in  each  such  county 
for  not  less  than  once  in  each  of  two  succeeding  weeks,  stating 
the  time  and  place  for  receiving  the  bids  and  where  th^  plana 
and  specifications  can  be  examined.  Upon  receipt  of  the  pro- 
posals, said  water  commissioner  or  commissioners  may  enter 
into  contract  with  the  lowest  bidder  for  the  work  to  be  done 
on  any  of  said  sections,  or  may  reject  any  or  all  bids,  and  again 
advertise  for  further  bids.  He  or  they  may  require  of  any 
contractor  security  for  the  proper  performance  of  any  contract 
Such  contract  shall  provide  for  the  payment  of  the  contract 
price,  when  the  work  is  done  according  to  the  specifications, 
by  an  issue  of  said  commissioner  or  commissioners  of  certificates 
of  indebtedness  made  payable  by  the  collector  of  taxes  of  the 
town  in  which  the  work  is  done,  or,  if  any  such  tract  or  lot  of 
land  is  situated  in  more  than  one  town,  then  of  the  town 
wherein  said  lot  is  taxed  for  state  and  county  taxes.  [Added 
by  L.  1890,  ch.  557,  aiid  thus  am.  by  L.  1892,  cli.  321.] 

Assessment  to  pay  expense  of  repairs.  —  §  29.  When  the 
total  cost  and  expense  of  such  repairs  or  enlargement  is  ascer- 
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tained,  the  water  commissioner  or  commissioners  shall  make 
and  file  in  said  county  clerk's  office  a  detailed  statement,  giving 
each  item  of  expense  and  the  date  thereof,  including  the  day  of 
the  month  on  which  each  water  commissioner  was  employed, 
and  the  nature  of  his  employment,  which  statement  shall  be 
Tierified  to  the  effect  that  it  is  just  and  true,  and  forthwith" 
thereafter  the  water  commissioner  or  commissioners  shall  levy 
and  assess  the  total  cost  and  expense  of  such  repairs  or  enlarge- 
ment upon  the  lands  originally  assessed  for  the  construction 
ef  such  ditch  or  channel,  and  upon  the  same  basis  or  ratio,  and 
shall  make  a  roll  or  statement  thereof  containing  a  description 
of  each  tract  or  parcel  of  land  assessed,  so  far  as  may  be  re- 
quired to  identify  the  same,  the  number  of  acres  assessed  in 
each  tract,  the  name  of  the  owner  or  owners  thereof  and  their 
post-office  address,  or,  where  the  person  is  not  known  or  his 
post-office  address  can  not  be  ascertained,  then  the  name  and 
post-office  address  of  the  occupant  thereof  and  also  the  amount 
assessed  on  each  tract  or  lot.  When  any  assessment  shall  exceed 
twenty-five  dollars  the  water  commissioner  or  commissioners, 
in  his  or  their  discretion,  may  make  it  payable  in  two  install- 
ments by  indicating  the  same  upon  such  roll,  the  last  install- 
ment to  be  due  one  year  after  the  first  The  roll  or  assessment 
shall  be  verified  by  the  oath  of  the  water  commissioner  or  com- 
missioners by  whom  it  is  made  to  the  effect  that  the  same  is 
in  all  respects  just  and  true,  and  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  in  which  said  ditch  or  channel  is  located. 
The  assessment  made  thereby  shall  become  a  lien  upon  the 
several  lots  or  tracts  of  land  thereon  assessed  as  of  the  day 
of  such  filing  and  shall  be  forthwith  collected  by  the  collector. 
[Added  by  L.  1890,  ch.  557,  and  thm  am.  by  L.  1892,  ch.  321.] 

Collection  of  assessments. —  §  30.  On  receipt  of  the  roll  or 
statement  the  collector  shall  mail  forthwith  to  each  person 
named  therein  as  owner  or  occupant  of  any  tract  or  parcel  of 
land  assessed  within  his  town  at  his  post-office  address  stated 
therein,  postage  prepaid,  a  notice  stating  the  amount  of  the 
assessment  upon  the  tract  or  pai'cel  of  land  owned  or  occupied 
by  him  and  the  date  within  which  the  same  must  be  paid,  which 
shall  be  thirty  days  from  the  mailing  of  such  notice.  If  such 
assessment  is  not  paid  within  that  time  the  collector  shall, 
within  thirty  days  thereafter,  proceed  to  enforce  payment 
thereof  and  of  the  interest  thereon  from  the  time  it  became 
payable  as  aforesaid,  in  the  manner  provided  for  collecting 
assessments  by  section  thirteen  of  the  act  hereby  amended, 
and  section  fourteen  of  said  act  shall  be  applicable  to  any  case 
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where  an  assessment  has  been  so  enforced.  All  moneys  col- 
lected on  said  roll  as  the  same  shall  be  received  by  the  collector, 
shall  be  paid  by  him  upon  the  certificates  of  indebtedness  issued 
by  the  water  commissioner  or  commissioners  as  in  this  act 
provided.  At  the  expiration  of  the  term  of  office  of  any  such, 
collector  he  shall  turn  over  to  his  successors  any  such  roll 
which  has  not  been  fully  collected,  together  with  all  money 
in  his  hands  which  has  been  collected  thereon  and  not  paid 
on  any  certificate  of  indebtedness,  together  with  a  memorandum 
of  all  the  payments  made  by  him  and  all  moneys  collected  upon 
said  roll;  provided,  however,  that  when  any  collector  shall  have 
commenced  to  enforce  collection  of  any  assessment  his  powers 
in  respect  thereto  shall  continue  until  those  proceedings  are 
finished.  When  the  assessments  on  the  roll  have  been  fully 
paid  the  roll  shall  be  filed  in  the  office  of  the  clerk  of  said  county. 
[Added  by  L.  1890,  ch.  557.] 

Rights  of  contractor  to  enter  upon  lands.—  §  31.  Any  con- 
tractor for  such  repairs  or  enlargement  shall  have  the  right 
to  enter  upon  the  premises  and  have  free  access  thereto  with 
all  necessary  tools  and  teams,  and  may  deposit  the  earth  or 
material  excavated  along  the  bank  of  the  ditch  or  channel 
within  a  reasonable  distance,  provided  he  shall  leave  the  surface 
thereof  as  nearly  smooth  as  is  practicable,  and  shall  do  the 
work  without  causing  damage  to  crops  further  than  is  necessary. 
[Added  by  L.  1890,  ch.  557,  and  thus  am.  by  L.  1892,  ch.  321.] 

Compensation  of  commissioners  and  collectors ;  expenses. 
—  §  32.  Each  water  commissioner  shall  be  entitled  to  have 
and  receive  in  full  for  compensation  for  his  services  under  thia 
act,  three  dollars  a  day  for  the  time  actually  employed  in  such 
business  for  not  exceeding  ten  days  in  any  one  case  except  that 
the  county  judge  of  the  county,  upon  his  ex-parte  application 
shall  certify  that  a  larger  allowance  is  proper  and  fix  the  limit 
thereof.  The  compensation  of  the  collector  shall  be  two  per 
centum  upon  the  amount  collected  and  disbursed,  and  twelve 
cents  for  each  notice  mailed  by  him.  The  compensation  of  the 
commissioners  and  collector  shall  be  added  to  and  form  part 
of  the  cost  and  expense  assessed  by  the  commissioner  or  com- 
missioners. When  proceedings  are  taken  to  compel  collection 
of  an  assessment  costs  and  expenses  thereupon  may  be  allowed 
and  taxed  by  the  county  judge,  not  exceeding  those  allowed 
to  be  taxed  in  any  special  proceeding,  and  shall  be  added  to 
the  amount  of  such  assessment  and  collected  therewith.  All 
expense  certificates  or  obligations  shall  be  certified  by  the 
water  commissioner  or  commissioners  and  paid  out  of  the 
fund  or  moneys  so  provided  for  when  collected,  and  shall  bear 
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interest  for  the  time  interest  is  to  be  allowed  to*  be  collected 
upon  the  assessment  out  of  which  the  same  is  paid  as  herein- 
before provided.  In  case  the  petition  for  such  repairs  shall  be 
denied,  the  expense  incurred  shall  be  paid  to  the  commissioner 
or  commissioners  by  the  petitioners,  and  payment  thereof  may 
be  enforced  by  him  or  them  in  the  same  manner  as  a  debt  or 
obligation  on  contract.    [Added  by  L.  1890,  ch.  557.] 

Certain  assessments  not  affected.  —  §  33.  In  case  any 
repairs  or  enlargement  have  been  made  and  proceedings  have 
been  taken  for  the  making  or  collecting  of  any  assessment  to 
defray  the  expense  thereof  prior  to  the  passage  of  this  amend- 
ment such  assessment,  or  the  collection  thereof  shall  not  be 
affected  hereby;  but  in  case  such  repairs  or  enlargement  have 
been  heretofore  made,  and  no  assessment  has  been  made  or 
levied  to  defray  the  expense  thereof,  the  water  commissioners 
existing  at  the  time  of  this  amendment  shall  proceed  to  make 
and  levy  such  assessment  in  the  manner  provided  by  section 
twenty-nine,  hereby  added  to  said  act,  and  the  same  shall  be 
collected  as  provided  in  said  act  as  hereby  amended.  [Added 
hj  L.  1890,  ch.  557,  and  thus  am.  by  L.  1892,  ch.  321.] 

Acquisition  of  right  of  way.  —  §  34  If  it  shall  be  found 
in  any  case  where  repairs  or  enlargement  are  necessary  that  a 
right  of  way  for  the  construction  or  maintenance  of  such  ditch 
or  channel,  over  or  upon  any  tract  of  land  traversed  by  it,  has 
not  been  acquired,  title  therefor  may  be  acquired  by  said  com- 
missioner or  commissioners  by  agreement  with  the  owner  or 
owners,  or,  if  such  agreement  can  not  be  had,  then  he  or  they 
may  take  proceedings  to  acquire  such  title  in  the  manner  pro- 
vided by  section  nine  of  the  act  hereby  amended.  Compensa- 
tion required  to  be  made  for  such  title  with  the  costs  and 
expenses  of  any  proceedings  taken  therefor,  which  said  costs  and 
expenses  shall  be  allowed  to  such  commissioner  or  commis- 
sioners, and  taxed  as  in  a  special  proceeding,  shall  be  deemed 
as  expense  of  such  repair  or  enlargement  and  collected  as  part 
thereof.  Whenever  any  such  ditch  or  channel  has  been  con- 
structed and  in  use  for  twenty  years  and  upwards,  such  use 
and  operation  shall  be  conclusive  evidence  that  a  right  of  way 
therefor,  and  all  rights  in  the  premises  through  which  it  passes 
which  are  necessary  and  incident  to  the  perpetual  maintenance 
thereof  as  herein  provided  for,  were  duly  obtained.  [Added  by 
L.  1890,  ch.  557,  and  thus  am.  by  L.  1892,  ch.  321.] 

Penalty  for  obstruction  of  Row  of  water. — §  35.  Any  per- 
son who  shall  do  any  act  to  hinder  or  obstruct  the  flow  of  water 
in  a  ditch  made  or  repaired  under  the  provisions  of  this  act, 
or  the  act  hereby  amended,  or  who  by  his  negligence  or  care- 
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lessness  shall  suffer  or  permit  the  flow  of  water  in  said  ditch 
to  be  hindered  or  obstructed,  shall  be  guilty  of  a  misdemeanor. 
[Added  by  L.  1892,  ch.  321.] 

[U.  S.,  part  3,  ch.  8,  t.  17  (2  R.  S.,  550-8),  aU  repealed,  except  §§  28,  29.  30, 
32,  35,  which  read  as  follows:] 

Surplus  of  tax  sales  paid  to  supervisor.  §  28.  Whenever 
a  surplus  arising  from  the  sale  of  any  property  distrained  for 
taxes,  paid  over  to  the  supervisor  of  a  town,  shall  be  claimed 
by  any  other  than  the  person  for  whose  tax  such  property 
was  sold,  and  such  claim  shall  be  contested  by  such  person, 
such  claimant  shall  be  entitled  to  maintain  an  action  against 
such  person;  and  the  person  for  whose  tax  such  property  was 
sold,  may  also  maintain  such  action  against  such  claimant,  as 
for  money  had  and  received ;  in  which  the  right  of  the  respective 
parties  to  such  surplus,  shall  be  tried  and  determined. 

Duty  of  supervisor.  —  §  29.  For  the  purposes  of  such  action, 
the  defendant  shall  be  deemed  to  be  in  possession  of  the  sur- 
plus in  the  hands  of  the  supervisor.  Upon  a  certified  copy 
of  the  final  judgment  that  shall  have  been  rendered  in  favor 
of  either  party,  being  produced  to  the  supervisor,  in  whose 
hands  such  surplus  shall  be,  he  shall  pay  over  the  same  to  the 
party  so  recovering.  And  no  supervisor  shall  be  liable  to  any 
action  in  favor  of  any  claimant  of  such  surplus,  the  right  of 
which  shall  be  contested  as  provided  in  the  fourth  section  of 
the  third  title  of  chapter  thirteen  of  the  first  part  of  the  Revised 
Statutes,  until  he  shall  have  refused  to  pay  over  such  surplus 
upon  the  production  of  a  judgment  as  aforesaid. 

Judgment  and  execution. — §  30.  In  any  action  brought  pur- 
suant to  the  two  last  preceding  sections,  no  other  cause  of 
action  shall  be  joined,  nor  shall  any  set-off  be  allowed;  and 
if  an  execution  issue  on  a  judgment  so  rendered,  it  shall  direct 
the  costs  only  of  such  judgment  to  be  levied  thereon. 

Attachments  against  sheriffs  in  certain  cases.  -  §  32. 
Whenever  any  sheriff  shall  have  neglected  to  return  any  war- 
rant issued  by  a  county  treasurer,  against  any  collector,  or 
any  warrant  issued  by  the  comptroller,  against  any  collector 
of  canal  tolls,  or  shall  have  made  any  other  return  than  that 
required  by  law,  he  shall  be  proceeded  against  in  the  supreme 
court,  by  attachment,  for  his  neglect,  in  the  same  manner  and 
with  the  like  effect,  as  for  neglecting  to  return  any  execution 
in  a  civil  suit;  and  the  proceedings  thereon  shall  be  the  same 
in  all  respects.    [556] 

Judgments  before  a  division  of  a  county.  —  §  35.  Where 
any  county  has  been  or  shall  be  divided,  any  judgment  that 
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may  have  been  recovered  previous  to  such  division,  or  after 
such  division  upon  any  proceedings  instituted  previous  thereto, 
in  the  court  of  common  pleas  of  such  county,  or  before  any 
justice  of  the  peace  thereof,  may  be  collected  by  execution 
to  be  issued  to  the  sheriff  of  the  county  where  such  judgment 
shall  have  been  rendered,  or  to  a  constable  thereof,  as  the  case 
may  require,  who  shall  execute  the  game,  in  the  same  manner 
as  if  such  division  had  not  been  made;  and  such  judgments 
may  be  revived,  and  the  like  proceedings  may  be  had  thereon, 
as  if  such  county  had  not  been  divided. 

[R.  S.,  part  3,  ch.  9  (2  R.  S.,  559-611)  repealed. 
R.  S.,  part  3,  ch.  10,  titles  1-2  (2  R.  S.,  612-21)  repealed. 
R.  S.,  part  3,  ch.  10,  title  3  (2  R.  S.,  622-49),  repealed,  except  §  41  »uper- 
seded  by  Exec.  L.,  §  85,  and  except  §§  1,  42  and  51  which  read  as  follows:] 

For  the  following  services,  hereafter  done  or  performed  in 
the  several  courts  of  law  and  equity  in  this  state,  by  the  officers 
thereof,  or  in  any  proceeding  authorised  by  law,  the  following 
fees  shall  be  allowed: 


IN  THE  COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS. 

§  1.    The  Clerk'8  Fees. 

For  reading  and  filing  articles  of  impeachment,  twenty-five 
eents: 

For  summoning  members  to  organize  the  court,  five  dollars: 

Entering  the  sentence  of  the  court,  one  dollar. 

And  for  reading  and  filing  any  petition,  answer,  affidavit 
w  other  paper;  for  drawing  and  entering  rules  and  orders, 
entering  defaults,  engrossing  pleadings,  orders  or  papers;  the 
same  fees  as  are  herein  after  allowed  to  him  as  clerk  of  the 
court  for  the  correction  of  errors: 

And  for  any  service  rendered  by  him,  for  which  no  provision 
shall  be  made  by  law,  such  fee  as  the  court  shall  direct. 

§  42.  Fees  of  Canal  Commissiouers,  and  other  Public  Officers, 
for  the  services  herein  specified. 

For  drawing  and  copying  any  lease  or  deed,  to  be  executed 
by  them  or  any  of  them,  in  cases  where  the  payment  of  such 
service  is  required  by  law  to  be  made  by  the  lessee  or  grantee, 
and  no  provision  is  made  by  law  for  such  service,  the  same 
fees  as  are  allowed  to  attornies  in  the  supreme  court,  for 
drawing  and  copying  pleadings,  not  to  exceed  three  dollars; 
but  such  fees  shall  not  be  charged  to  the  people  of  this  state, 
in  any  case,  unless  specially  directed  by  law. 

[Sections  43  to  50  were  repealed  by  L.  1S80,  ch.  245.] 
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§  51.  Fees  of  the  Attorney-Oeneral. 

The  attorney-general  shall  be  allowed  at  the  rate  of  five  dol- 
lars per  day,  for  his  services  on  occasions  where  he  may  attend 
on  behalf  of  the  people  of  this  state,  without  the  state  of  New 
York;  and  he  shall  be  allowed  all  charges  for  expenditures 
and  disbursements,  necessarily  incurred  by  him,  in  or  about 
the  prosecution  or  defence  of  any  action,  right  or  claim,  in 
which  the  people  of  this  state  may  be  interested,  to  be  audited 
and  allowed  by  the  comptroller. 

[State  officer  named  in  Const.,  can  not  receive  fees  or  perquisites  beycmd 
his  salary,  Const,  art.  10,  §  9,  ante,  p.  81.  As  to  Attorney-General.  Exec. 
L..  §  50,  ante,  p.  374.] 

IR.  S.,  part  3,  ch.  10,  t.  4  (2  R.  S..  650-2),  all  repealed,  except  §|  1,  2, 
which  are  obsolete,  t 

R.  S.,  part  3,  ch.  10,  t.  5  (2  R.  S.  652-3),  all  repealed. 

R.  S.,  part  4,  ch.  1,  titles  1-5  (2  R.  S.  655-689),  all  repealed. 

R.  S.,  part  4,  ch.  1,  t  6  (2  R.  S.,  690-697),  all  repealed,  except  S§  34  and 
41,  which  read  as  follows:] 

Penalty  for  neglect  of  auctioneer  to  make  report.  —  §  ?4. 
Every  auctioneer,  who  shall  wilfully  neglect  to  make  any 
report,  required  to  be  made  to  the  comptroller  of  this  state, 
by  the  thirteenth  article  of  the  second  title  of  the  seventeenth 
chapter  of  the  first  part  of  the  Revised  Statutes,  in  addition 
to  any  pecuniary  penalty  imposed  by  law  for  any  such  neglect, 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor, 
and  in  addition  to  any  other  punishment  prescribed  by  law, 
shall  be  subject  to  a  fine  not  exceeding  one  thousand  dollars. 

Imprisoning  in  solitary  cells.  —  §  41.  The  court  before 
which  any  person  shall  be  convicted,  of  an  offence  punishable 
by  imprisonment  in  a  county  jail,  may  sentence  such  person 
to  be  imprisoned  in  a  solitary  cell  in  such  jail,  if  any  such  be 
erected:  but  such  imprisonment  shall  in  no  case  exceed  thirty 
days  in  the  whole. 

[R.  S.,  part  4,  ch.  1,  t  7  (2  R.  S.,  697-703),  repealed,  except  §  18,  which 
supersedes  L.  1826,,  ch.  24,  §  3,  and  which  now  refers  to  children  under 
ii\  convicted  of  a  felony,  and  sentenced  to  the  house  of  refuge  of  the 
Society  for  the  Reformation  of  JuvenUe  Delinquents  In  the  city  of  New 
York,  under  Penal  Code,  §  701,  and  which  reads  as  follows:] 

Expenses  of  removal. —  §  18.  Such  convicts  shall  be  removed 
by  the  sheriff  of  the  county,  pursuant  to  such  order,  and  he 
shall  be  allowed  the  same  compensation  therefor  as  is  pro- 
vided by  law  for  the  transportation  of  convicts  to  the  state 
prison,  to  be  audited  and  paid  as  part  of  the  contingent  ex- 
penses of  the  county. 

[R.  S.,  part  4,  ch.  2,  titles  1-3  (2  R.  S.,  704-19),  aU  repealed.] 
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TITLE  IV. 

Of  Indictments  and  Proceedings  before  Trial. 

Aiticle     I.  Of  the  return  and  summoning  of  grand  juries;  their  powers 
and  duties. 
II.  Of  indictments  and  proceedings  thereon. 
m.  Of  the   removal    of  indictments   before   trial   or  Judgmeat. 
[Repealed.] 

[720]  ARTICLE  FIRST. 

Of  thb  Bbtttbn  and  Summoning  of  Grand  Juuies  ;  Thbib  Powebs 

and  dutixs. 

Sections  1  &  2.  Lists  of  grand  Jurors,  when  and  by  whom  to  be  prepared. 
3  &  4.  Who  to  be  placed  on  list;  who  to  be  omitted. 

5.  Ckmtents  of  lists,  how  certified;  when  and  where  to  be  filed. 

6.  County  clerk  to  deposit  names  returned  In  a  box. 

7.  How  greater  number  may  be  required  in  New  York. 

8.  How  number  to  be  increased  In  other  counties. 

0.  Duty  of  supervisors  on  receiving  order  for  Increase. 
10  &  11.  Time  and  mode  of  drawing  grand  jurors  for  any  court. 

12.  Grand  jurors  how  to  be  summoned  and  returned. 

13.  When  to  be  fined  for  non-attendance,  &c. 

14.  When  grand  jurors  may  be  discharged. 

15.  16  &  17.  When  ballot  to  be  retcmied  to  box;   when  to  be 

destroyed. 

18.  Proceedings  when  same  person  drawn  on  grand  and  petfit 

jury.  . 

19.  Clerk  to  draw  from  box  until  new  list  is  received. 

20  &  21.  When  names  to  be  added  to  box  by  county  judges 
22.  Drawing  and  summoning  jury  in  such  case. 
23-25.  [Repealed.] 

List  of  grand  jurors.  —  §  1.  Th-e  supervisors  of  the  seyeral 
counties  of  this  state,  except  the  city  and  county  of  New- York, 
at  their  annual  meetings  in  each  year,  shall  prepare  a  list  of 
the  names  of  three  hundred  persons,  to  serye  as  grand  jurors 
at  the  courts  of  oyer  and  terminer,  and  courts  of  general  ses- 
sions, to  be  held  in  their  respective  counties  during  the  then 
ensuing  year,  and  until  new  lists  shall  be  returned. 

[Annual  meetings  of  boards  of  supervisors,  Co.  L.,  §  10,  ante,  p.  596. 
This  article  does  not  apply  to  the  counties  of  New  York,  Kings  and  Erie, 
la  which  grand  jiu-ors  are  drawn  in  ptu-suance  of  acts  applicable  only  to 
243 
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those  counties,  respectively.    Section  2,  which  is  applicable  only  to  New 
York  city,  is,  therefore,  superseded.] 

Who  to  be  placed  on  list  —  §  3.  in  preparing  such  list* 
the  feaid  boards  of  supervisors  shall  select  such  persons  only, 
whose  names  appear  upon  the  last  assessment  roll  of  the  town 
or  ward,  as  they  know,  or  have  good  reason  to  believe,  are 
poffsesfc^ed  of  the  qualifications  by  law  required  of  persons  to 
serve  as  jurors  for  the  trial  of  issues  of  fact,  and  are  of  ap- 
proved integrity,  fair  character,  sound  judgment  and  well  in- 
formed.   [Thmam.  hy  L.  1890,  ck.  156.] 

Who  to  be  omitted.  —  §  4.  Persons  exempt  by  law  from 
serving  as  jurors  for  the  trial  of  issues  of  fact,  shall  not  be 
placed  on  any  list  of  grand  jurors,  required  by  the  preceding 
provisions.    [721] 

[Such  exemptions,  generally,  Civ.  Ck>de,  $  1030.] 

Contents  of  lists,  &c. —  §  5.  The  lists  so  made  out  by  the 
said  boards  of  supervisors,  shall  contain  the  christian  and  sur- 
names, at  length,  of  the  persons  named  therein,  their  respective 
places  of  residence,  and  their  several  occupations;  it  shall 
be  certified  by  the  clerk  of  the  board  of  supervisors,  and  shall 
be  filed  in  the  office  of  the  clerk  of  the  county,  within  ten 
days  after  the  first  day  of  the  meeting  at  which  the  same  is 
herein  directed  to  be  made. 

County  clerk  to  prepare  and  deposit  slips  with  names  of 
jurors  in  box.  Destruction  of  box. —  §  6.  On  receiving  such 
list  the  county  clerk  shall  write  the  names  of  the  persons  con- 
tained therein,  with  their  additions  and  places  of  residence,  on 
separate  pieces  of  paper,  and  shall  roll  up  or  fold  such  pieces  of 
paper,  each  in  the  same  manner  as  near  as  may  be,  so  that 
the  name  written  therein  shall  not  be  visible,  and  shall  deposit 
such  pieces  of  paper  in  a  sufficient  box  from  which  they  shall 
be  drawn  as  hereinafter  provided.  If,  from  any  cause,  such 
box  or  the  pieces  of  paper  containing  the  names  of  jurors  so 
deposited  therein  shall  be  lost  or  destroyed,  the  county  clerk, 
in  whose  office  such  loss  or  destruction  shall  happen,  shall 
forthwith  provide  a  new  box  and  again  write  the  names  of 
the  persons  contained  in  the  list,  so  filed  in  his  office,  on  sepa- 
rate pieces  of  paper  and  roll  up  or  fold  the  same  in  the  ^ame 
manner  as  hereinbefore  directed,  and  deposit  the  same  in  the 
box  so  provided  by  him.  [Thu^  am.  hy  L.  1880,  ch.  122,  suh 
nom.y  section  0  of  chapter  2,  article  1,  part  4  of  the  R.  ^M 

[8  7,  appUcahle  only  to  New  York  dty,  and  superseded.] 

Increase  of  number  of  jurors.  —  §  8.  If  the  county  judges 
oif  any  other  county  of  this  state,  or  any  three  of  them,  shal 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  l»af 

2B.  8.,  721-2. '^  PartIY,ch.  2.t.  4,§§9-12. 

at  any  time  be  of  opinion  that  a  greater  number  of  persons 
than  that  herein  required,  should  be  returned  to  serve  :is  {;raud 
jurors  in  their  county,  they  may,  by  an  order  under  their  hands, 
direct  such  number  to  be  increaBed;  but  such  increase  sliaii 
not  exceed  one-half  the  number  herein  required  to  be  selected 
for  such  county 

Duty  of  supervisors.  —  §  9.  Upon  any  order  which  is  author- 
ized by  the  two  last  sections,  being  served  upon  the  board  of 
supervisors,  they  shall  at  their  next  annual  meetinr.  increase 
the  number  of  persons  returned  by  them  to  serve  as  grand 
jurors,  pursuant  to  such  order. 

Time,  &c.,  of  drawing  grand  jurors.— §  10.  At  the  time  of  draw- 
ing the  names  of  jurors  for  the  trial  of  issues  of  fact,  in  any 
court  of  oyer  and  terminer,  and  at  the  time  of  drawing  such 
jurors  for  the  general  session*  in  the  city  of  New  York,  or  for 
any  term  of  the  court  of  common  pleas  in  any  county  at  whick 
a  general  sessions  may  be  held  by  law,  the  county  clerk,  in  the 
presence  and  with  the  assistance  of  the  sheriff  or  under  sheriff, 
and  of  a  county  judge  or  justice  of  the  peace,  or  two  county 
judges  or  justices  of  the  peace  who  shall  have  attended  for 
the  purpose  of  drawing  the  petit  jury  for  such  court,  shall 
proceed  and  draw  in  and  for  the  city  of  New  York  the  names 
of  thirty-six  persons,  and  in  every  other  county  the  names  of 
twenty-four  persons  from  the  box  in  which  the  pieces  of  paper 
shall  have  been  deposited  for  that  purpose,  to  serve  as  grand 
jurors  at  such  court  of  oyer  and  terminer  or  general  sessions, 
as  the  case  may  be.    [Thtis  am.  hy  L.  1841,  ch.  332.] 

[As  to  New  York  city,  this  section  is  superseded.! 

Mode  of  drawing.  [722.]— §  11.  Such  drawing  shall  be  oon- 
ducted  in  all  respects,  in  the  manner  prescribed  by  law  for 
drawing  petit  jurors;  a  minute  of  such  drawing  shall  be  kept, 
signed  and  filed  in  the  like  manner;  and  a  list  of  the  persons 
so  drawn,  with  their  additions  and  places  of  residence,  and 
specifying  for  what  court  they  shall  have  been  drawn,  shall 
be  made  and  certified  by  the  clerk  and  the  attending  officers, 
and  shall  be  delivered  to  the  sheriff  of  the  county. 

How  summoned  and  returned.  —  §  12.  The  sheriff  shall 
summon  the  persons  named  in  such  list,  to  attend  such  court 
as  grand  jurors,  at  least  six  days  previous  to  the  sitting  of 
such  court,  by  giving  personal  notice  to  each  person,  or  by 
leaving  a  written  notice  at  his  place  of  residence,  with  some 
person  of  proper  age.    He  shall  return  such  list  to  the  court 

*  So  in  the  origliiaL 
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at  the  opening  thereof,  specifying  those  who  were  summoned^ 
and  the  manner  in  which  each  person  was  notified. 

Fines  for  not  attending.  -  §  13.  The  court  to  which  any 
list  of  grand  jurors  so  drawn  shall  be  returned  by  the  sheriff, 
shall  impose  a  fine  not  exceeding  twenty-five  dollars,  for  each 
day  that  any  person  duly  summoned  as  a  grand  juror  shall, 
without  reasonable  cause,  neglect  to  attend.  But  if  it  appear 
that  any  such  person  was  notified  by  leaving  a  written  notice 
at  his  place  of  residence,  the  court  shall  suspend  such  fine,  until 
the  defaulting  grand  juror  shall  be  notified,  as  provided  by  law. 

Discharging  persons  from  serving. —  §  14.  The  court  may 
discharge  any  person  from  serving  as  a  grand  juror,  in  the 
same  cases,  in  which  petit  jurors  may  by  law  be  discharged. 

Returning  ballot  to  box.  —  §  15.  When  any  person  drawn 
as  a  grand  juror,  shall  not  attend  the  court  for  which  he  was 
drawn,  or  shall  be  excused  for  the  term  only,  his  name  shall 
be  returned  into  the  box  of  undrawn  ballots  for  that  year. 

Destroying  ballot.  —  §  16.  When  any  person  drawn  as  a 
grand  juror,  shall  have  attended  and  performed  his  duty  as 
such  at  any  court,  the  ballot  containing  his  name  shall  be 
destroyed,  and  he  shall  not  be  again  required  to  serve  as  a 
grand  juror  during  the  year  for  which  his  name  was  returned. 

lb. —  §  17.  When  any  person  drawn  as  a  grand  juror,  shall 
be  discharged  by  the  court,  or  excused  .from  attending,  on 
account  of  any  disqualification,  or  for  any  other  cause  not 
being  of  a  temporary  nature,  the  ballot  containing  his  name 
shall  be  destroyed. 

Same  person  drawn  on  both  juries. — §  18.  When  the  same 
person  shall  be  drawn  as  a  grand  juror  and  as  a  petit  juror, 
to  attend  the  same  court,  his  name  shall  be  omitted  from  the 
list  of  petit  jurors,  and  another  name  shall  be  drawn  from  the 
box  containing  the  names  of  persons  returned  to  serve  as  petit 
jurors;  and  after  the  completion  of  the  drawing  of  the  petit 
jurors,  the  [723]  name  of  such  person  drawn  for  the  grand  jury, 
shall  be  returned  into  the  box  containing  the  undrawn  names 
of  petit  jurors. 

Drawing,  &c. —  §  19.  If  any  new  list  of  persons  to  serve  as 
grand  jurors,  shall  not  be  returned  to  the  county  clerk,  before 
he  shall  have  completed  the  drawing  of  the  grand  jurors  for 
any  court,  he  shall  proceed  to  draw  grand  jurors  in  the  manner 
herein  provided,  from  the  box  containing  the  names  of  those 
already  returned  for  that  purpose,  notwithstanding  they  may 
have  been  returned  for  a  year  then  expired,  or  which  will 
expire  before  the  end  of  the  term  or  sitting  of  the  court  for 
which  they  shall  be  drawn;  and  such  persons  shall  be  sum- 
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moned  and  shall  serve  in  the  same  manner,  and  be  subject 
to  the  same  penalties  for  neglect,  as  if  such  year  had  not 
expired. 

Adding:  names  to  box  by  county  judges.  —  §  20.  When 
it  shall  appear  upon  the  representation  of  a  county  clerk,  that 
there  are  less  than  fifty  names  remaining  in  the  box  containing 
the  names  of  persons  returned  to  serve  as  grand  jurors,  any 
three  judges  of  the  county  courts  may  select  from  the  citizens 
of  the  county  qualified  to  serve  as  grand  jurors,  and  who  shall 
not  have  served  during  the  preceding  twelve  months,  the  names 
of  fifty  persons,  to  serve  as  grand  jurors. 

How  and  when  to  be  deposited  and  drawn.  —  §  21.  Such 
names  shall  be  certified  to  the  county  clerk,  who  shall  file 
such  certificate  in  his  office,  and  shall  cause  such  names  to  be 
written  on  distinct  pieces  of  paper,  and  deposited  in  the  box 
containing  any  undrawn  names  of  persons  returned  to  serve 
as  grand  jurors,  or  if  there  be  none,  then  in  a  proper  box; 
and  from  such  box,  in  either  case,  the  clerk  shall  draw  a  grand 
jury  to  serve  for  any  court  of  oyer  and  terminer  or  general 
sessions,  to  be  held  immediately  after  such  drawing. 

Drawing  and  summoning.  —  §  22.  Such  drawing  shall  be 
made  at  the  time,  and  in  the  same  manner,  in  all  respects,  as 
herein  provided  in  respect  to  persons  returned  by  the  super- 
visors, and  the  persons  drawn  shall  be  summoned  in  like  man- 
ner, and  subject  to  the  same  penalties  for  neglect. 

[Sections  23-35  repealed  by  L    ISSil,  ch.  593.] 

[R.  8.,  part  4,  ch.  2,  t  4,  art  2,  §§  36-75  (2  R.  S.,  72G-31),  all  repealed 
exoept  i  42,  which  reads  as  foUows:] 

Two  indictments  for  same  matter.  —  §  42.  If  there  be  at 
any  time  pending  against  the  same  defendant,  two  indictments 
for  the  same  offence;  or  two  indictments  for  the  same  matter, 
although  charged  as  different  offences,  the  indictment  first 
found,  shall  be  deemed  to  be  superseded  by  such  second  indict- 
ment, and  shall  be  quashed. 

[B.  8.,  part  4,  ch.  2,  t  4,  art  3,  §§  76-84  (2  R.  8.,  731-3),  repealed. 
R.  8.,  part  4,  ch.  2,  t  5  (2  R.  8.,  733-7)  repealed.] 

[R.  8.,  part  4,  ch.  2,  t.  6  (2  R.  8.,  737-742),  all  repealed  except  H  1-3,  MO, 
thereof,  which  reads  as  follows:] 

Surety  of  the  peace,  &c.,  by  convicts,  —  §  1-  Every  court 
of  eriminai  jurisdiction,  before  which  any  person  shall  be  con- 
victed of  any  criminal  offence,  not  punishable  with  death  or 
imprisonment  in  the  state  prison,  shall  have  power,  in  addition 
to  [738]  such  sentence  as  may  be  prescribed  or  authorized  by 
law,  to  require  such  i)erson  to  give  security  to  keep  the  peace, 
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or  to  be  of  good  behavior,  or  both,  for  any  term  not  exceeding 
two  years,  or  to  stand  committed  nntil  such  security  be  given. 
But  this  section  shall  not  extend  to  convictions  for  writing  or 
publishing  any  libel;  nor  shall  any  such  security  be  hereafter 
required  by  any  court,  upon  any  complaint,  prosecution  or  con- 
viction, for  any  such  writing  or  publishing. 

When  recognizances  forfeited. — §  2.  No  recognizance  given 
under  the  last  section,  shall  be  deemed  to  be  broken,  unless 
the  principal  therein  be  convicted  of  some  offence  amounting 
in  judgment  of  law,  to  a  breach  of  such  recognizance. 

Proceedings  thereon  — §3.  The  same  proceedings  for  the 
collection  of  such  recognizance  when  forfeited,  shall  be  had 
as  are  prescribed  in  the  first  title  of  this  chapter,  in  relation 
to  recognizances  to  keep  the  peace. 

Copies,  when  to  be  evidence. —  §  8.  The  secretary  of  state 
shall  file  such  transcripts,  and  whenever  required,  by  the  at- 
torney-general or  district-attorney  of  any  county,  shall  fumisfa 
an  exemplification  of  any  such  transcript  or  of  a  part  thereof, 
under  the  seal  of  his  office,  without  charging  any  fees  therefor: 
which  exemplification  shall  be  sufficient  evidence  on  the  trial  of 
any  person  for  a  second  or  subsequent  offence,  of  the  conviction 
stated  in  such  transcript.     [739] 

["  Such  tranecripts  "  now  refer  to  the  criminal  statistics  filed  puranaat 
to  Crim.  Code,  S8  941,  ff.] 

When  not  evidence. —  §  9.  But  neither  such  transcript,  nor 
the  exemplification  thereof,  shall  in  any  other  case,  be  evidence 
of  such  conviction. 

Evidence  of  convictions. — §  10.  A  copy  of  the  minute  of 
any  conviction,  with  the  sentence  of  the  court  thereon,  entered 
by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in  wbome 
custody  such  minutes  shall  be,  under  his  official  seal,  together 
with  a  copy  of  the  indictment  on  which  such  conviction  shall 
have  been  had,  certified  in  the  same  manner,  shall  be  evidence 
in  all  courts  and  places  of  such  conviction,  in  all  cases  in  which 
it  shall  appear  by  the  certificate  of  the  clerk,  or  otherwise,  that 
no  record  of  the  judgment  on  such  conviction,  has  been  signe<l 
and  filed. 

[R.  S.,  part  4,  ch.  2,  t  7  (2  R.  S.,  742-9),  all  repealed  except  S  22,  which 
is  superseded  by  L.  1882,  ch.  410,  §  1442;  and  If  29,  39  and  42,  which  read 
as  foUowd:] 

Searching  prisoner  for  property. —  §  29.  Any  magistrate  who 
shall  commit  any  person,  charged  with  any  offence,  to  prison, 
or  by  whom  any  vagrant  or  disorderly  person  shall  be  com- 
mitted, may  cause  such  person  to  be  searched  for  the  purpose 
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of  discoTering  any  property  he  may  have;  and  if  any  property 
be  found,  the  same  may  be  taken  and  applied  to  the  support 
of  such  person  while  in  confinement. 

Bringing  up  prisoner. — §  39.  When  it  shall  be  necessary  for 
any  purpose,  to  bring  any  prisoner  confined  in  a  county  jail, 
before  any  court  of  oyer  and  terminer,  [748]  or  any  court  of 
general  sessions,  which  may  be  sitting  in  such  county,  such 
court  may  by  order,  and  without  issuing  any  writ  of  habeas 
corpuSy  or  other  process,  direct  such  prisoner  to  be  brought 
before  them  accordingly. 

Opening  general  sessions* —  §  42.  During  the  term  for  which 
any  court  of  general  sessions  may  be  held  by  law,  any  judge 
of  the  county  courts  may  open  and  hold  such  general  sessions, 
for  the  purpose  of  taking  recognizances  from  parties  and  wit- 
nesses. 

[R.  S.,  part  4,  eh.  2,  t  8  (2  R.  S.,  749-53)  is  all  repealed  except  the  foUow- 
taig  portions  thereof:] 

For  the  following  services,  hereafter  performed  in  the  casee 
authorised  by  law,  by  the  oJficers  hereinafter  named,  the  fol- 
lowing fees  shall  be  allowed: 

§  1.    Fees  of  Justices  of  the  Peace. 

[Superseded  by  L.  1866,  ch.  602,  except,  perhaps,  the  following:] 

But  no  board  of  supervisors  shall  allow  any  account  in  favor 
ef  any  justice  of  the  peace,  for  any  warrant  on  any  complaint 
for  an  assault  and  battery. 

[Sections  2  and  3  are  superseded  by  L.  1866,  ch.  602.] 

§  4.  Fees  of  the  Constable: 

[This  section  superseded  by  L.  1866,  ch.  602,  §  8,  as  amended  by  U  1877, 
except,  perhaps,  the  following:] 

The  board  of  supwvisors  may  allow  such  further  compensa- 
tion for  the  service  of  process,  and  the  expenses  and  trouble 
attending  the  same  as  they  shall  deem  reasonable: 

For  other  services  in  criminal  cases,  for  which  no  compensa- 
tion is  specially  provided  by  law,  such  sum  as  the  board  of 
sui>ervi8ors  of  the  county  shall  allow. 

§  5.  Fees  of  the  Crier  in  the  Courts  of  Oyer  and  Terminer 
and  General  Sessions: 

CalJiui:;:  a  jury,  twelve  and  an  half  cents: 

Calling  and  swearing  a  witness,  six  cents: 

Making  proclamation  for  the  discharge  of  any  person,  six 
cents: 

Calling  any  person  on  recognizance,  six  cents. 
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§  6.  Fees  of  the  Clerks  of  the  Courts  of  Oyer  and  Terminer 
and  General  Sessions: 

Swearing  a  witness,  six  cents:    [751] 

Entering  or  respiting  a  recognizance,  twelve  and  an  half 
oents: 

Calling  and  swearing  a  jury,  nineteen  cents: 

Entering  a  sentence  in  the  minutes  kept  by  him,  twelve  and 
an  half  cents;  and  the  like  fee  for  every  certified  copy  thereof, 
and  for  a  transcript  thereof  for  the  secretary  of  state: 

Copies  of  records,  indictments,  and  other  proceedings,  the 
like  fees  as  are  allo^red  in  civil  cases  for  copies  of  papers  filed 
in  his  oflBce. 

[Sections  7,  8  and  9  were  repealed,  except  as  to  six  countiea,  by  L.  1839, 
ch.  375.] 
[Section  10  was  superseded  by  L.  1873,  ch.  833,  and  amendatory  statutes.] 

§  11.  Fees  to  Sheriffs: 

For  every  person  committed  to  prison,  thirty-seven  and  an 
half  cents: 

For  every  prisoner  discharged  from  prison,  thirty-seven  and 
an  half  cents: 

For  summoning  a  grand  jury  for  a  court  of  oyer  and  terminer 
or  general  sessions,  ten  dollars: 

For  serving  a  warrant  or  performing  any  other  duty  which 
may  be  performed  by  a  constable,  the  same  fees  as  are  allowed 
by  law  to  a  constable  for  such  service. 

[The  residue  of  this  section  was  repealed  by  L.  1847,  ch.  497.  And  aee 
L.  1877.  ch.  12a] 

FceSi  how  paid.  —  §  12.  The  fees  herein  allowed  for  ser- 
vices, except  those  which  by  law  are  otherwise  provided  for, 
shall  be  county  charges,  and  shall  be  audited  by  the  board 
of  supervisors  of  the  county,  in  which  such  servicers  are  ren- 
dered, and  shall  be  paid  in  the  same  manner  as  other  con- 
tingent charges  of  the  county. 

[8  13  rei)ealed  and  S  14  thereby  made  obsolete.    §§  15-16  repealed.] 

Extortion. —  §  17.  The  provisions  of  law  prohibiting  the 
taking  of  any  fees  for  services  in  civil  cases,  other  than  such 
as  are  allowed  by  statute,  shall  apply  to  the  taking  of  fees 
for  services  in  criminal  cases  beyond  the  amount  allowed  by 
law  for  such  services. 

[R.  S.,  part  4,  ch.  3  (2  R.  S.,  754-775)  was  repealed  by  L.  1847.  ch.  460, 
%  160,  and  such  act  of  1&47  by  §  161  thereof  was  inserted  in  place  of  sudi 
ch.  3.  The  new  title  1,  so  Inserted  by  the  act  of  1847,  was  repealed  by 
County  Law.    Title  2  was  amended  throughout  by  L.  1889,  ch.  382.] 
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[E.  S.,  part  4,  ch.  8;  2  R.  S.  758.] 
TITLE  n. 

Of  the  State  Prisotis. 

Artloie      I.  Of  the  government  and  maintenance  of  state  prisons,  the  offi- 
cers connected  therewith,  their  powers,   duties  and  com- 
pensation. 
II.  Of  the  disposition,  discipline  and  instruction  of  prisoners. 
III.  Of  the  labor  of  prisoners.* 

AxnoLB  Fjbst. — ^^Of  thb  Govsrnmbkt  ahd  Maintbnanob  of 
State  Pbisons,  the  Offiobbs  Connected  Thbbewith,  theib 
PowBBS,  Duties  and  Compensation. 

Three  state  prisons. —  §  29.*  There  shall  continue  to  be 
maintained  for  the  security  and  reformation  of  convicts  in  this 
State,  three  State  prisons;  one  at  Sing  Sing,  in  Westchester 
county;  one  at  Auburn,  ini  Cayuga  county;  and  one  at  Denne- 
mora,t  in  Clinton  county,  which,  prisons  shall  respectively  be 
denominated  the  Sing  Sing  prison,  the  Auburn  prison  and  the 
Clinton  prison. 

[State  prison  for  women,  established  at  Auburn,  by  L.  1893,  ch.  306. 
Matteawan  State  Hospital  for  Insane  Criminals,  established  by  L.  1803, 
ch.  81.] 

Prison  officers  and  employees. —  §  30.*  The  Superintendent 
of  State  Prisons  shall  appoint  the  agent  and  warden,  physician, 
and  chaplain  of  each  of  the  said  prisons,  as  provided  in  the 
Constitution;  and  he  may  remove  them  from  office  whenever 
in  his  judgment  the  public  interests  shall  so  require.  He  shall 
designate  such  number  of  keepers,  guards,  teachers  and  other 
employees  at  each  of  said  prisons  as  he  may  deem  necessary 
for  the  safe-keeping  and  improvement  of  the  prisoners  or  for 
the  maintenance  of  discipline,  and  he  shall  also  designate  which 
of  them  shall  reside  at  the  prison.  But  the  number  of  keepers 
and  guards  shall  not  exceed  the  proportion  of  one  keeper  and 
one  guard  to  twenty-eight  prisoners  at  each  of  said  prisons. 

1.  The  Comptroller  shall  appoint  a  clerk  of  each  of  said 
prisons  as  provided  by  the  Constitution,  and  is  authorized  to 
appoint  an  assistant  clerk  of  each  of  said  prisons  whenever 
in  his  judgment  the  public  interests  shall  so  require. 

2.  The  agent  and  warden  of  each  of  said  prisons  shall  appoint, 
subject  to  the  approval  of  the  Superintendent  of  State  Prisons, 
a  principal   keeper,   a   store-keeper,   a   kitchen-keeper,   a  hall- 
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keeper,  a  yard-keeper,  a  sergeant  af  the  guard,  and  so  many 
other  keepers,  guards,  teachers  and  employees  of  such  prison 
as  shall  be  designated  by  the  Superintendent  of  State  Prisons 
as  aforesaid,  and  such  agent  and  warden  shall  have  the  power 
to  remove  such  subordinate  officers  and  employees  so  appointed 
by  him. 

3.  No  appointment  shall  be  made  in  any  of  the  State  prisons 
of  this  State  on  the  grounds  of  political  partisanship;  but 
honesty,  capacity  and  adaptation  shall  constitute  the  rule  for 
appointments,  and  any  violation  of  this  rule  shall  be  sufficient 
cause  for  the  removal  from  office  of  the  officer  committing  such 
violation.  No  person  under  twenty-one  years  of  age  shall  be 
appointed  to  or  hold  any  office  at  any  State  prison,  nor  shall 
any  subordinate  officer  be  appointed  at  any  of  said  prisons 
by  the  agent  and  warden,  unless  such  subordinate  officer  is  a 
citizen  of  this  State. 

[Appointment,  etc.,  of  superintendent  of  state,  prisons;  agents,  ward^is^ 
physicians  and  chaplains  to  be  appointed  by  him;  a^ent  and  warden  to 
appoint  other  officers,  except  clerk,  subject  to  approval  of  superintendent; 
comptroller  to  appoint  clerk,  Const,  art.  5,  §  4,  ante,  pp.  59-GO.  State 
Commission  of  Prisons,  Const,  art.  8,  §§  11-13,  ante.  p.  77;  L.  1895,  ch. 
1026.  Products  of  prison  labor  after  January  1,  1897  can  only  be  disposed 
of  to  public  institutioiDS,  Ck>nst,  art  3,  §  29,  ante,  p.  54.] 

Salary  and  expenses  of  superintendent. — §  31.*  The  Super- 
intendent of  State  Prisons  shall  receive  an  annual  salary  of  six 
thousand  dollars,  payable  monthly  by  the  Treasurer  on  the 
warrant-  of  the  Comptroller,  and  in  addition  thereto,  all  reason- 
able and  necessary  traveling  expenses  by  him  actually  incurred 
and  paid  in  the  discharge  of  his  official  duties,  not  exceeding 
the  sum  of  five  hundred  dollars  per  annum,  and  a  further  sum 
of  four  thousand  nine  hundred  and  fifty  dollars  per  annum^ 
or  so  much  thereof  as  may  be  necessary,  for  clerk  hire,  copying 
and  messenger,  postage,  stationery  and  other  incidental  ex- 
penses, of  all  which  expenses  he  shall  keep  an  account  by  items 
and  verify  the  same  by  his  oath  to  be  filed  with  the  Comptroller. 

Salary  and  expenses  of  warden.  —  §  32.*  The  agent  and 
warden  of  each  of  said  prisons  shall  receive  an  annual  salary 
of  three  thousand  five  hundred  dollars,  and  in  addition  thereto 
he  shall  be  allowed  rations  from  the  prison  stores  for  himself 
and  family.  The  agent  and  warden  of  each  of  said  prisons  shall 
reside  in  the  house  connected  therewith.  The  house  for  the 
agent  and  warden  shall  be  provided  with  household  furniture, 
fuel  and  lights  for  him  and  his  family  in  addition  to  his  salary, 
and  also  in  addition  thereto  he  shall  be  entitled  to  the  services 
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of  such  prisoners  as  may  be  reasonably  necessary  for  house- 
hold service.  The  Comptroller  is  hereby  authorized  to  audit 
and  allow  from  time  to  time  all  necessary  expenses  and  sub- 
sistence of  the  agent  and  warden,  when  necessarily  traveling 
on  official  business,  or  when  the  attendance  of  such  agent 
and  warden  is  required  at  the  seat  of  government,  the  nec^essity 
of  such  traveling  and  attendance  to  be  decided  by  the  Comp- 
troller, and  the  accounts  therefor  when  so  audited  to  be  paid 
by  the  Treasurer  on  the  warrant  of  the  Comptroller. 

Salaries  of  physicians,  clerks  and  chaplains. — §  33.*  The 
physician,  clerk  and  chaplain  of  each  of  said  prisons  shtUl  each 
receive  an  annual  salary  of  two  thousand  dollars;  each  assist- 
ant clerk  of  said  prisons  shall  receive  such  annual  salary  as 
shall  be  fixed  by  the  Comptroller,  not  exceeding  one  thousand 
five  hundred  dollars.  They  shall  keep  their  offices  at  their 
respective  prisons,  and  they  shall  be  furnished  with  fuel  and 
lights  for  their  offices. 

Compensation  of  other  officers.  —  §  34.*  The  superirtend- 
ent  of  state  prisons  shall  prescribe  the  compensation  of  the 
other  officers  of  said  prisons,  but  the  compensation  so  fixed 
and  prescribed  for  the  following  officers  in  each  of  such  prisons 
shall  not  in  any  case  exceed  the  rate  of  an  annual  salary,  as 
follows:  To  the  principal  keeper,  two  thousand  dollars;  to  the 
kitchen-keeper,  store-keeper,  hallkeeper  and  yardkeeper,  each 
twelve  hundred  dollars;  to  the  several  keepers,  nine  hundred 
dollars  each;  to  the  sergeant  of  the  guard,  nine  hundred  dollars; 
to  the  several  guards,  seven  hundred  and  eighty  dollars  each; 
to  the  several  teachers,  three  hundred  dollars  each.  There 
shall  be  at  Sing  Sing  prison  a  keeper,  who  shall  be  known  as 
the  State  detective,  whose  compensation  shall  be  fixed  by  the 
superintendent  of  State  prisons,  but  not  to  exceed  the  rate  of 
an  annual  salary  of  eighteen  hundred  dollars.  The  warden  of 
Sing  Sing  prison  is  hereby  authorized  and  empowered,  with 
the  advice  and  consent  of  the  superintendent  of  State  prisons, 
to  appoint  the  State  detective.  [Thus  am.  hy  L.  1895,  ch.  730, 
takmg  effect  May  23,  1895.] 

Salaries  payable  monthly.  —  §  35.*  The  salaries  of  the 
officers  in  the  four  last  preceding  sections  specified  shall  be 
payable  monthly  at  the  end  of  each  month.  None  of  such 
officers  mentioned  shall  receive  any  perquisites  or  emoluments 
for  his  services  other  than  the  compensation  provided  therefor 
by  law. 

Official  oath  and  bond  of  the  superintendent— §  36.*  Within 
ten  days  from  the  time  of  notice  of  his  appointment,  the  Super- 
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intendent  of  State  Prisons  shall  subscribe  and  take  the  oath 
of  office  prescribed  by  the  Constitution  and  file  the  same  in 
the  office  of  the  Secretary  of  State,  and  shall  be  in  all  respects 
subject  to  the  provisions  of  the  sixth  title  of  chapter  five  of 
the  first  part  of  the  Revised  Statutes,  as  far  as  the  same  may 
be  applicable,  and  within  such  ten  days  he  shall  give  to  the 
people  of  the  State  of  New  York  a  bond  in  the  penal  sum  of 
twenty-five  thousand  dollars,  with  two  good  sureties  to  be  ap- 
proved by  the  Comptroller,  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  the  office. 

[Mode  of  executing,  time  and  place  of  flUng,  effect  of  failure  to  file  offl- 
dal  oath  of  office  and  undertaking,  Pub.  Off.  L.,  §§  10-20  and  notes,  ante, 
PPl  32S-33J 

Bond  required  by  Con^,  art  5,  §  4,  ante,  p.  59,  and  the  reference 
thereto  in  this  section  is  now  to  be  deemed  a  reference  to  the  Pub.  Off.  L., 
see  Stat.  Const  L.,  §  32,  ante,  p.  119.] 

Oath  of  other  officers.— §  37.*  Each  of  the  officers  of  said 
prisonf  shall,  before  entering  on  the  duties  of  his  office,  take 
and  subscribe  the  oath  of  office  prescribed  by  the  ConstitutioM 
of  this  State,  which  oath  may  be  taken  and  subscribed  before 
any  officer  authorized  by  law  to  administer  an  oath.  The  said 
oath  shall  be  filed  in  the  office  of  the  Comptroller. 

Bond  of  agent  and  warden. — §  38.*  Each  agent  and  warden 
of  a  State  prison  and  each  other  officer  or  person,  when  re- 
quired to  perform  the  duties  of  an  agent  and  warden,  before 
entering  on  the  duties  of  his  office,  shall  execute  a  bond  to 
the  people  of  this  State  with  sufficient  sureties,  to  be  approved 
by  the  Superintendent  of  State  Prisons  and  the  Comptroller, 
in  the  penal  sum  of  fifty  thousand  dollars,  conditioned  for  the 
honest  and  faithful  performance  of  his  duties,  and  accounting 
for  all  moneys  received  by  him  as  such  agent  and  warden 
according  to  law,  which  bond  when  executed  and  approved 
shall  be  filed  in  the  office  of  the  Comptroller  of  this  State. 
Said  Comptroller  may,  at  any  time  require  such  agent  and 
warden  to  execute  a  new  bond  as  such,  with  new  sureties,  in 
the  same  form  and  with  the  same  conditions,  to  be  approved 
and  filed  as  aforesaid. 

Bond  of  other  officers.— §  39.*  The  clerk,  principal  keeper, 
store-keeper,  kitchen-keeper,  hall-keeper  and  yard-keeper  of 
each  of  said  prisons,  before  entering  on  the  duties  of  his  office 
shall  each  execute  and  f!e  in  the  office  of  the  Comptroller  of 
the  State,  a  bond  to  the  people  of  this  State,  with  sufficient 
sureties  to  be  approved  by  the  Superintendent  of  State  Prisons, 
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in  the  penal  sum  of  five  thousand  dollars,  conditioned  for  the 
faithful  performance  of  his  duties  according  to  law. 

General  powers  and  duties  of  superintendent. —  §  40.*  The 
Superintendent  of  State  Prisons  shall  have  his  office  in  the 
city  of  Albany.  He  shall  have  the  superintendence,  manage- 
ment and  control  of  the  State  Prisons  and  of  the  convicts 
therein,  and  of  all  matters  relating  to  the  government,  disci- 
pline, police,  contracts  and  fiscal  concerns  thereof.  He  shall 
have  power  and  it  shall  be  his  duty  to  inquire  into  all  matters 
connected  with  said  prisons.  He  shall  make  such  rules  and 
regulations,  not  in  conflict  with  the  statutes  of  this  State,  for 
the  government  of  the  officers,  keepers,  guards  and  employees 
of  the  prisons,  except  the  clerks  and  assistant  clerks,  who 
shall  be  subject  to  such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  Comptroller,  and  in  regard  to  the  duties  to  be 
performed  by  them,  and  for  the  government  and  discipline 
of  each  prison,  as  he  may  deem  proper,  and  shall  cause  such 
rules  and  regulations  to  be  recorded  by  the  clerk  of  the  prison, 
and  a  printed  copy  thereof  to  be  furnished  to  each  officer  of 
the  prison  on  his  appointment.  He  shall  also  prescribe  a  sys- 
tem of  accounts  and  records  to  be  kept  at  each  prison,  which 
system  shall  be  uniform  at  all  of  said  prisons,  and  he  may 
also  make  rules  and  regulations  for  a  record  of  photographs 
and  other  means  of  identifying  each  convict  received  into  said 
prisons.  The  Superintendent  of  State  Prisons  may  delegate 
to  his  clerk  authority  to  certify,  in  the  absence  of  the  Super- 
intendent, estimates  to  the  Comptroller,  to  sign  orders  for 
the  transfer  of  convicts,  and  to  sign  orders  for  the  discharge 
of  insane  criminals,  whose  term  of  imprisonment  has  expired. 
The  Superintendent  of  State  Prisons  may  require  reports  from 
the  agent  and  warden  or  other  officers  of  the  prison  in  relation 
to  their  conduct  as  such  officers,  and  shall  have  power  to  in- 
quire into  any  improper  conduct  which  may  be  alleged  to  have 
been  committed  by  the  agent  and  warden  or  other  officer  of 
either  of  the  said  prisons,  and  for  that  purpose  to  issue  sub- 
poenas to  compel  the  attendance  of  witnesses,  and  the  produc- 
tion before  him  of  books,  writings  and  papers  in  the  same 
manner  and  with  the  like  effect  and  subject  to  the  same  pen- 
alties for  disobedience  as  in  cases  of  trial  before  justices  of 
the  peace,  and  to  examine  in  person  or  by  attorney  all  persons 
who  may  be  brought  before  him  as  such  witnesses. 

[General  powers  and  duties  of  superintendent,  Const,  art.  5,  §  4,  ante, 
p.  59.  May  administer  oath,  disobedience  of  subpoena  punishable,  Civ. 
Code,  §§  843,  854-9.) 
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Annual  report  of  superintendent.  —  §  41.*  It  shall  be  the 
duty  of  the  Superintendent  of  State  Prisons  on  or  before  the 
tenth  day  of  January  in  each  year  to  report  to  the  Legislature 
in  writing  the  condition  of  each  of  the  prisons  for  the  year 
ending  with  the  last  day  of  the  previous  September,  specifying 
the  number  of  convicts  confined  during  such  year,  and  for  what 
offenses  the  number  transferred  from  any  prison  and  the  reason 
therefor  in  each  case,  the  moral,  intellectual,  and  physical  condi- 
tion of  the  prisoners  and  how  employed,  the  amount  of  money 
expended  during  such  year  and  how,  in  detail,  the  amount  of 
money  earned  during  such  year  and  how,  in  detail,  the  amount 
paid  into  the  treasury  during  such  year,  and  such  other  matters 
as  may  seem  pertinent  and  proper  in  the  judgment  of  the 
Superintendent. 

General  laws  and  duties  of  agent—  §  42.*  The  agent  and 
warden  of  each  of  said  prisons  shall  attend  regularly  at  such 
prison,  and  exercise  a  general  supervision  over  its  government, 
discipline  and  police,  and  attend  to  the  fiscal  and  business  con- 
cerns of  the  prison,  and  conform  to  and  enforce  the  rules  and 
regulations  of  the  Superintendent  of  State  Prisons  in  relaticm 
thereto.  He  shall  give  the  necessary  directions  to  the  subordi- 
nate officers  and  employees  of  such  prison,  and  shall  examine 
whether  they  have  been  careful  and  diligent  in  the  discharge  of 
their  several  duties,  shall  examine  diligently  into  the  state  of 
the  prison,  and  into  the  health,  condition  and  safe-keeping  of  the 
prisoners,  and  inquire  into  the  justice  of  any  complaints  made 
by  the  prisoners  relative  to  their  provisions,  clothing  and  treat- 
ment by  such  subordinate  officers  and  employees.  He  may 
make  such  general  orders  or  rules  for  the  government  of  such 
subordinate  officers  and  employees  of  the  prison,  not  in  conflict 
with  the  statutes  of  the  State  or  the  rules  and  regulations  of 
the  Superintendent  of  State  Prisons,  as  he  may  deem  proper, 
which  rules  and  orders  shall  be  entered  in  a  book  provided  by 
the  agent  and  warden  for  that  purpose,  and  copies  thereof  shall 
be  printed,  and  each  of  said  subordinate  officers  and  employees 
shall  be  furnished  with  a  printed  copy  thereof  upon  his 
appointment 

Daily  journal. —  §  43.*  The  agent  and  warden  of  each  of  said 
prisons  shall  cause  to  be  kept  a  daily  journal  of  the  proceedings 
of  the  prison,  in  which  shall  be  entered  a  note  of  every  infraction 
of  the  rules  and  regulations  of  the  prison  by  any  officer,  which 
shall  have  come  to  his  knowledge,  and  of  every  punishment 
inflicted  on  a  prisoner,  the  nature  and  amount  thereof,  and  by 
whom  it  was  inflicted,  and  also  a  memorandum  of  every  weH- 
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founded  complaint  made  by  any  convict  of  bad  or  insufficient 
food,  want  of  clothing,  or  cruel  or  unjust  treatment  by  a  keeper; 
such  journal  shall  be  kept  open  at  all  times  to  the  examination 
of  the  Superintendent  of  State  Prisons. 

Books  of  account.  —  §  44.*  The  agent  and  warden  of  each  of 
said  prisons  shall  cause  to  be  kept  regular  books  of  entry,  in 
which  all  his  accounts  and  transactions  shall  be  entered.  Such 
books  shall  contain  a  regular  and  correct  account  of  all  moneys 
received  by  such  agent  and  warden  from  any  source  whatever, 
by  virtue  of  his  office,  including  all  moneys  taken  or  received 
from  convicts,  or  as  the  proceeds  of  property  taken  from  them, 
and  of  all  sums  paid  by  him  by  virtue  of  his  office,  and  the  per- 
sons to  whom,  and  purposes  for  which  the  same  were  paid.  Such 
books  and  the  accounts  entered  therein  shall  be  open  for  the 
examination  of  the  Superintendent  of  State  Prisons  or  the 
CJomptroller  or  of  any  person  authorized  by  any  of  them. 

Weekly  deposits  and  reports. — §  45.*  The  agent  and  warden 
of  each  of  said  prisons  shall  deposit,  at  least  once  in  each  week, 
to  the  credit  of  the  Treasurer  of  the  State,  in  such  bank  or 
banks  as  may  be  designated  by  the  Comptroller,  all  the  moneys 
received  by  him  as  such  agent  or  warden,  other  than  the  pro- 
ceeds of  the  labor  of  prisoners,  and  of  the  sales  of  articles  manu- 
factured by  them  and  send  to  the  Comptroller,  and  also  to  the 
Superintendent  of  State  Prisons  weekly,  a  statement  showing 
the  amount  so  received  and  deposited,  and  when,  from  whom  and 
for  what  received,  and  the  days  on  which  such  deposits  were 
made.  Such  statement  of  deposits  shall  be  certified  by  the 
proper  officer  of  the  bank  receiving  such  deposit  or  deposits. 
The  agent  and  wardent  shall  also  verify  by  his  affidavit  that  the 
sum  so  deposited  is  all  the  money  received  by  him  from  whatever 
source  of  prison  income,  other  than  proceeds  of  the  labor  of 
prisoners  and  of  sales  as  aforesaid  during  the  week  and  up  to 
the  time  of  the  last  deposit  appearing  on  such  statement  Any 
bank  in  which  such  deposits  shall  be  made  shall,  before  receiv- 
ing any  such  deposits,  file  a  bond  with  the  Comptroller  of  the 
State,  subject  to  his  approval,  for  such  sum  as  he  shall  deem 
Becessary. 

[Deposit  on  account  of  prison  industries,  §  115,  post.] 

Monthly  estimate  of  expenses,  and  revision  thereof.—  §  46. 
Th«  agent  and  warden  of  each'  of  said  prisons  shall,  on  the 
first  day  of  each  month,  make  an  estimate,  in  minute  detail,  of 
the  necessary  expenses  for  the  support  and  maintenance  of  the 
prison  under  his  charge  during  such  month,  and  shall  submit 
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such  estimate  to  the  Superintendent  of  State  Prisons.  The 
Superintendent  may  revise  the  said  estimate  by  reducing  the 
amount  thereof,  and  shall  certify  that  he  has  carefully  examined 
the  same  and  that  the  articles  contained  in  said  estimate,  or  in 
said  estimate  as  so  revised  by  him,  as  the  case  may  be,  are 
actually  required  for  the  use  of  the  prison,  and  the  Superintend- 
ent of  State  Prisons  shall  thereupon  present  the  said  estimate 
and  certificate  to  the  Comptroller  who  shall  thereupon  authorize 
the  said  agent  and  warden  to  make  his  draft  on  the  treasurer  for 
the  sum  thus  certified,  or  any  part  thereof,  which  amount  shall 
be  paid  on  the  warrant  of  the  Comptroller;  and  it  shall  not  be 
lawful  for  such  agent  and  warden  to  make  purchases  on  behalf 
of  the  State  for  any  other  than  industrial  purposes  at  such 
prison,  unless  such  purposes  have  been  included  in  the  estimate 
as  presented  to  and  approved  by  the  Superintendent  of  State 
Prisons. 

Monthly  statement  of  receipts  and  expenditures  for  mainte- 
nance.—§  47.*  The  agent  and  warden  of  each  of  said  prisons 
shall  on  the  first  day  of  each  month  make  to  the  Comptroller  a 
full  and  perfect  statement  of  all  the  receipts  and  expenditures, 
specifying  the  items  thereof,  for  the  prison  under  his  charge, 
for  the  preceding  month,  which  shall  be  accompanied  by  the 
necessary  vouchers  regularly  rendered  according  to  their  respect- 
ive dates,  with  some  short  designation  thereon  of  the  considera- 
tion of  the  payment,  evidenced  by  the  vouchers,  and  the  amounf 
of  the  vouchers  carried  out  in  figures;  if  the  vouchers  are  objec- 
tionable, the  Comptroller  shall  enter  his  dissent  on  the  particu- 
lar voucher,  and  return  it  to  the  agent  and  warden,  reporting 
the  same,  who  shall  cause  it  to  be  immediately  corrected  and 
returned.  Every  such  statement  shall  be  verified  by  an  affidavit 
of  the  agent  and  warden  thereunto  annexed,  as  follows:  I 
agent  and  warden  of  the  prison,  do  solemnly  swear  that  I 

have  deposited  in  the  bank,  designated  by  law  for  such  par- 
pose,  all  the  moneys  received  by  me,  belonging  to  the  State  dur- 
ing the  last  month;  and  I  do  further  swear  that  the  foregoing 
is  a  true  abstract  of  all  the  moneys  received  and  expenditures 
made  by  me  as  such  agent  and  warden  during  the  month  ending 
on  the  day  of  ,  eighteen  hundred  and  ,  and  that 

the  goods  and  other  articles  therein  specified  were  purchaaed 
and  received  by  me  at  the  prison  of  which  I  am  in  charge, 
and  that  the  goods  were  purchased  at  fair  cash  market  prices, 
and  that  the  same  were  paid  for  in  cash;  and  that  neither  I  nor 
any  person  in  ray  behalf  had  any  pecuniary  or  other  interest  in 
the  articles  purchased;  that  I  received  no  peonntary  or  other 
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benefit  therefrom  in  the  way  of  commissions,  percentage,  deduc- 
tions or  presents,  or  in  any  other  manner  whatever,  either 
directly  or  indirectly,  nor  any  promise  of  future  payments, 
presents  or  benefits,  or  to  any  other  person  for  me,  either 
directly  or  indirectly.  The  affidavit  of  the  clerk  shall  likewise 
be  appended  thereto,  certifying  that  the  articles  contained  in 
such  bill  were  received  at  the  prison,  and  that  they  conformed 
in  all  respects  to  the  invoice  of  the  goods  received  and  entered  by 
him,  both  in  quality  and  quantity. 

[Monthly  statement  of  receipts  and  expenditures  for  prison  industriee, 
§  111,  post.] 

Monthly  reports  as  to  inmates. —  §  48.*  The  agent  and  warden 
of  each  of  said  prisons  shall  make  a  monthly  report,  verified  by 
his  oath,  to  the  Superintendent  of  State  Prisons,  stating  the 
names  of  all  convicts  received  into  the  prison  during  the  preced- 
ing month,  the  counties  in  which  they  were  tried,  the  crimes 
of  which  they  were  convicted,  the  nature  and  duration  of  their 
sentences,  their  former  trade,  employment  or  occupation,  their 
habits,  color,  age,  place  of  nativity,  degree  of  instruction,  and  a 
description  of  their  persons,  and  also  stating  whether  any  such 
convicts  have  ever  been  confined  in  any  State  or  county  prison, 
and  if  so,  stating  the  offense  for  which  they  were  confined,  and 
the  duration  of  their  punishment,  and  also  stating  in  such 
report  the  names  of  all  the  convicts  pardoned  or  discharged  dur- 
ing the  past  month,  and  all  other  particulars  in  relation  to  the 
parties  pardoned  or  discharged,  that  are  required  to  be  stated  in 
relation  to  the  convicts  received  in  the  prison. 

Annual  fiscal  report. —  §  49.*  The  agent  and  warden  of  each 
of  said  prison^,  shall,  on  or  before  the  fifteenth  day  of  November 
in  each  year,  render  to  the  Superintendent  of  State  Prisons  a 
full  and  true  report  for  the  year  ending  with  the  last  day  of 
the  previous  September,  of  all  moneys  received  by  him  on  ac- 
count of  the  prison  under  his  charge,  and  all  the  moneys 
expended  by  him  for  the  use  thereof,  and  also  an  inventory  of 
the  goods,  raw  materials,  and  other  property  of  the  State  on 
hand  on  the  last  day  of  the  previous  September,  which  account 
and  inventory  shall  be  attested  by  the  oath  of  the  agent  and 
warden  and  clerk  of  the  prison  to  be  just  and  true,  together  with 
a  statement  of  all  changes  in  the  officers  of  such  prison  during 
such  year,  and  the  annual  reports  to  the  acrent  and  warden  of 
the  clerk,  physician  and  chaplain  of  each  prison,  and  such  other 
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matters  as  shall  be  required  by  the  Superintendent  of  State 
Prisons.  • 

Annual  inventory.  —  §  50.*  The  Superintendent  of  State  Pris- 
ons  may,  whenever  he  shall  deem  advisable  cause  an  estimate 
to  be  made  of  the  value  of  the  goods  and  other  property  of  the 
State,  for  which  an  inventory  has  been  rendered  to  him  by  the 
agent  and  warden  of  either  of  said  prisons,  which  estimate  shall 
be  made  under  oath  by  two  or  more  competent  persons  to  be 
appointed  for  that  purpose  by  the  Superintendent,  which  inven- 
tory and  estimate  shall  be  transmitted  to  the  Comptroller  of  the 
State  on  or  before  the  first  day  of  January  in  each  year,  with 
such  observations  and  remarks  thereon  as  the  Superintendent 
may  deem  necessary  to  enable  the  Comptroller  to  understand 
the  same  and  to  correct  any  errors  that  may  be  discovered 
therein. 

Fiscal  transactions  of  prison.  Actions  to  recover  debts 
to  prison.  —  §  51.*  All  the  fiscal  transactions  and  dealings  on 
account  of  each  prison  shall  be  conducted  by  and  in  the  name 
of  the  agent  and  warden  thereof,  who  shall  have  control  over 
all  matters  of  finance  relating  to  such  prison,  subject  to  the 
direction  and  supervision  of  the  Superintendent  of  State  Prisons. 
Such  agent  and  warden  shall  be  capable  in  law  of  suing  in  all 
courts  and  places,  and  in  all  matters  concerning  the  prison,  by 
his  name  of  office,  and  by  that  name  shall  be  authorized  to  sue 
for  and  recover  all  sums  of  money  due  from  any  person  toiany  for- 
mer agent,  or  agent  and  warden  of  the  prison,  or  to  the  people 
of  this  State  on  account  of  such  prison.  But  it  shall  not  be  law- 
ful in  any  such  suit  or  action  for  any  defendant  or  defendants  to 
plead  or  give  in  evidence  any  offset  or  matter  by  way  of  recoup- 
ment or  counter-claim  (except  for  payments  made,  and  not 
credited  to  such  defendant  or  defendants),  or  to  recover  any 
judgment  against  such  agent  and  warden  in  such  suit  or  action 
other  than  for  the  costs  and  disbursements  therein.  Each  agent 
and  warden  shall  enforce  the  payment  of  all  debts  due  to  the 
prison  under  his  charge  as  soon  and  with  as  little  delay  as  pos- 
sible, but  with  the  approbation  of  the  Superintendent  of  State 
Prisons,  and  subject  to  such  approbation  he  may  accept  any 
security  from  any  debtor  on  granting  him  time,  that  he  may 
deem  conducive  to  the  interests  of  the  State. 

Purchase  of  maintenance  supplies.  —  §  52.*  The  agent  and 
warden  of  each  of  said  prisons  shall  supply  provisions  and  other 
suitable  articles  for  the  maintenance  and  supply  of  the  prison 
under  his  charge,  either  by  contract  or  by  purchase,  as  shall  be 
directed  by  the  Superintendent  of  State  Prisons.    In  case  the 
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said  Superintendent  shall  direct  that  such  supplies  shall  be 
ebtained  by  contract,  the  agent  and  warden  shall  cause  notice  to 
be  published  in  a  newspaper  printed  in  the  county  in  which  such 
prison  is  situated,  and  in  such  other  newspapers  and  for  such 
time  as  the  said  Superintendent  shall  direct,  stating  the  particu- 
lar supplies  wanted,  the  manner  in  tvhich  they  are  to  be  deliv- 
ered, and  the  time  during  which  proposals  will  be  received  by 
such  agent  and  warden  for  furnishing  the  same.  Contracts 
shall  be  made  by  the  agent  and  warden  with  those  persons 
whose  proposals  in  pursuance  with  such  notice  shall  be  most  ad- 
vantageous to  the  State,  and  who  shall  give  satisfactory  security 
for  the  performance  of  their  contracts,  subject  to  the  approval 
of  the  said  Superintendent,  unless  the  Superintendent  shall 
deem  it  expedient  to  decline  all  proposals  and  advertise  anew. 
The  articles  of  food  and  the  quantities  of  each  kind  shall  be 
prescribed  by  the  said  Superintendent  and  inserted  in  the  con- 
tract. All  contracts  made  under  this  section  shall  be  reduced 
to  writing  and  signed  in  duplicate  by  the  parties.  One  of  such 
duplicates  shall  be  filed  with  the  clerk  of  the  prison,  and  a 
«opy  thereof  shall  be  delivered  to  the  Superintendent  of  State 
Prisons. 

[Notes  or  other  evidences  of  debt,  not  to  be  given  for  porchases,  §  63, 
post.  Purchase  of  machtnery  a^d  materials  for  prison  industries,  §  113, 
post.) 

Vouchers  for  maintenance  supplies  furnished.  —  §  53.*  The 
agent  and  warden  of  each  of  said  prisons  shall  take  bills  f  on  all 
goods  purchased  by  him  for  such  prison  at  the  time  of  such 
purchase,  and  shall  take  similar  bills  and  receipts  for  such  ser- 
vices that  shall  be  rendered  for  such  prison  at  the  time  of  making 
payment  therefor,  and  the  person  or  persons  to  whom  any  bill 
shall  be  paid  by  either  of  said  agents  and  wardens,  shall  in  all 
cases  make  and  subscribe  an  affidavit  to  be  sworn  to  before  some 
person  duly  authorized  by  law  to  take  the  same,  stating  that 
said  account  and  the  articles  and  services  therein  specified 
were  actually  furnished  or  rendered  as  charged;  that  neither 
the  agent  and  warden,  nor  any  person  for  him  or  in  his  behalf 
had  any  pecuniary  or  other  interests  in  the  article  said  or  ser- 
vices rendered,  or  in  the  profits  thereof;  that  to  the  best  of  his 
knowledge  and  belief  no  commigsions,  presents  or  profits  directly 
or  indirectly  connected  therewith  had  been  paid  to  him  or  any 
other  person;  or  had  been  promised  to  be  paid  in  the  future  to 
him  or  to  any  other  person ;  that  the  said  bill  represents  the  cor- 
rect amount  due  him ;  that  the  articles  included  in  such  account 

•This  title,  |S  29-115,  amended  throughout  by  L.  leSP,  ch.  883. 
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were  sold  at  fair  cash  market  prices,  and  that  he  has  actually 
received  the  full  amount  in  cash  from  the  said  agent  and  warden. 

Property  brought  to  prison  by  convicts;  what  to  be  fur^ 
nished  them  on  their  release. — §54.  The  agent  and  warden  of 
each  of  said  prisons  shall  take  charge  of  all  moneys  and  other 
articles  which  may  be  brought  to  the  prison  by  the  convicts, 
and  shall  cause  the  same,  immediately  upon  the  receipt  thereof, 
to  be  entered  by  the  clerk  among  the  receipts  of  the  prison; 
which  money  and  other  articles,  whenever  the  convict  from 
whom  the  same  was  received  shall  be  discharged  from  prison, 
or  the  same  shall  be  otherwise  legally  demanded,  shall  be  re- 
turned by  the  said  agent  and  warden  to  such  convicts  or  other 
person  legally  entitled  to  the  same;  and  for  such  money  as 
the  said  convict  or  any  other  person  for  such  convict,  may  have 
so  deposited,  such  convict  shall  be  entitled  to  receive  interest 
at  the  rate  of  four  per  cent,  per  annum  from  the  time  of  such 
deposit  until  the  same  shall  be  so  repaid  to  such  convict  as 
aforesaid,  and  vouchers  shall  be  taken  therefor.  The  agent  and 
warden  of  each  of  said  prisons  shall  furnish  to  each  convict  who 
shall  be  discharged  from  prison  by  pardon  or  otherwise,  or  who 
shall  be  released  therefrom  on  parole,  necessary  clothing,  not 
exceeding  twelve  dollars  in  value  (between  the  first  day  of 
November  and  the  first  day  of  April,  clothing  not  exceeding 
eighteen  dollars  in  value  and  including  an  overcoat,  shall  be 
furnished),  and  ten  dollars  in  money,  and  a  railroad  ticket  or 
tickets  for  the  transportation  of  one  person  from  such  prison  to 
the- place  of  conviction  of  such  convict,  or  to  such  other  place 
as  such  convict  may  designate,  at  no  greater  distance  from  said 
prison  than  the  place  of  conviction: 

Violation  of  duty  by  agent  and  warden,  puntshable.— §  65.* 
If  the  agent  and  warden  of  a  State  prison  shall  willfully  neglect 
or  refuse  to  make  any  weekly  or  monthly  return,  estimate  or 
statement,  or  to  transmit  any  statement  and  certificate  of  such 
deposits  to  the  Comptroller,  as  hereby  directed,  it  shall  be  the 
duty  of  the  Comptroller  to  notify  the  Superintendent  of  State 
Prisons  of  such  omissions,  and  it  shall  be  the  duty  of  such 
Superintendent  to  order  the  bond  of  the  agent  and  warden  to 
be  prosecuted  for  the  recovery  of  any  moneys  which  may  be  in 
his  hands  belonging  to  the  State.  The  agent  and  warden  of  a 
State  prison  shall  be  liable  to  indictment  and  punishment  for 
any  willful  neglect  of  duty,  or  for  any  malpractice  in  the  dis- 
charge of  the  duties  of  his  office. 

General  duties  of  clerk.  —  §  56.»  It  F^hall  be  the  duty  of  the 
clerk  of  each  of  said  prisons,  to  reside  regularly  within  one  mile 
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from  said  prison,  to  conform  to  the  rules  of  discipline  estab- 
lished by  the  Superintendent  of  State  Prisons,  and  to  perform 
his  duties  as  prescribed  by  the  Comptroller  in  accordance  with 
law;  to  keep  a  register  of  convicts,  in  which  the  names  of  the 
convicts  shall  be  alphabetically  arranged,  and  in  which  shall 
be  entered,  under  appropriate  columns,  the  date  of  conviction, 
where  born,  age,  occupation,  complexion,  stature,  crime,'  court, 
in  which,  county  where  convicted,  term  of  sentence,  number  of 
previous  convictions,  to  what  prison  or  prisons  i)reviously  sent, 
when  discharged  and  how  dischiirged,  and  such  additional  facts 
as  the  Superintendent  of  State  Prisons  may  require  to  be  stated 
on  the  register;  to  annually  report  to  the  agent  and  warden  of 
such  prison  on  the  first  day  of  November  the  number  of  convicts 
remaining  in  prison  on  the  last  day  of  the  previous  September, 
the  number  received  during  the  year  ending  with  the  last  day  of 
the  previous  September,  the  number  discharged  by  expiration 
of  sentence,  habeas  corpus  or  by  the  courts,  the  number  of 
deaths  and  escapes,  and  the  number  transferred  to  any  other 
penal  institution  during  such  year,  and  the  number  remaining  in 
prison  on  the  last  day  of  said  September;  to  keep  books  of  ac- 
count of  the  financial  transactions  of  the  prison ;  to  keep  a  sep- 
arate account  in  a  book  provided  for  that  purpose  of  all 
money  and  other  articles  received  by  the  agent  and  warden 
from  each  convict,  crediting  such  convict  therefor;  to  enter  each 
bill  taken  by  the  agent  and  warden  of  the  prison  in  the  books 
of  the  prison  at  the  time  of  the  receipt  of  the  articles  mentioned 
in  such  account,  and  in  case  the  articles  received  do  not  agree 
in  all  respects  with  the  invoice,  he  shall  immediately  notify  the 
agent  and  warden  of  such  discrepancy,  and  note  in  his  book 
the  discrepancy,  whether  in  weight,  quantity  or  quality;  to  pre- 
serve in  the  prison  a  set  of  all  official  reports  made  to  the  Legis- 
lature respecting  the  same,  and  a  set  of  similar  reports  in 
relation  to  each  of  the  other  State  prisons,  and  for  that  purpose 
a  suitable  number  of  such  reports  when  printed,  shall  be  sup- 
plied to  him  by  the  Superintendent  of  State  Prisons;  to  make 
an  annual  report,  attested  by  his  oath  to  be  just  and  true,  to  the 
Secretary  of  State,  on  or  before  the  first  day  of  December  of  each 
year,  stating  the  names  of  convicts  discharged  or  pardoned  from 
said  prison  during  the  year  ending  with  the  last  day  of  the  pre- 
ceding September,  and  all  the  particulars  in  relation  to  such 
convicts  as  are  required  to  be  stated  in  the  agent  and  wardens' 
monthly  report  to  the  Superintendent  of  State  Prisons,  and 
stating  also,  in  the  cases  of  pardon,  the  time  unexpired  of  the 
time  for  which  the  convicts  so  pardoned  were  respectively  par- 
doned, when  such  pardons  were  granted,  and  the  conditions,  if 
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any,  on  which  they  were  granted,  and  also  the  state  of  health  •€ 
each  convict  so  pardoned  at  the  time  of  his  discharge. 

Duties  of  assistcint  clerk. —  §  57.*  The  assistant  clerk  at 
each  of  said  prisons  shall  assist  the  clerk  in  the  performance  oi 
his  duties,  in  conformity  with  the  disciplinary  rules  and  regula- 
tions of  the  Superintendent  of  State  Prisons,  and  under  the 
direction  of  the  Comptroller. 

Duties  of  physician.  —  §  58.*  It  shall  be  the  duty  of  the  physi- 
cian at  each  of  said  prisons  to  reside  regularly  within  one  mile 
fi'om  said  prison,  to  attend  daily  during  the  proper  business 
hours  of  such  prison,  and  at  all  times  hold  himself  in  readiness 
to  discharge  his  duties  as  such  physician  whenever  directed  by 
the  agent  and  warden,  unless,  by  the  direction  of  the  Superin- 
tendent of  State  Prisons,  he  is  otherwise  engaged  in  transacting 
business  on  account  of  the  prison;  to  examine  weekly  the  cells 
of  the  convicts  for  the  purpose  of  ascertaining  whether  they  are 
kept  in  a  proper  state  of  cleanliness  and  ventilation,  and  report 
the  same,  weekly,  to  the  agent  and  warden  in  writing;  to  exam- 
ine daily  into  the  quality  and  state  of  the  provisions  delivered 
to  the  prisoners,  and  whenever  he  shall  have  reason  to  believe 
that  any  of  such  provisions  are  prejudicial  to  the  health  of  the 
prisoners,  he  shall  immediately  make  a  report  thereof  to  the 
agent  and  warden  of  the  prison  in  writing;  to  have  charge  of 
the  hospital,  to  attend  at  all  times  to  the  wants  of  the  sick 
convicts  whether  in  the  hospitals  or  in  their  cells;  to  prescribe 
the  diet  of  sick  convicts,  whether  in  the  hospital  or  in  their  cells 
or  elsewhere,  and  his  directions  in  relation  thereto  shall  be 
followed  by  the  agent  and  warden ;  to  keep  a  daily  record  of  all 
admissions  to  the  hospital,  indicating  the  color,  nativity,  age, 
occupation,  habit  of  life,  crime,  time  of  entrance  and  discharge 
from  the  hospital,  date  of  admission  to  the  prison,  time  In 
county  prison  before  conviction,  disease,  if  afflicted  with  scrofula 
before  admission,  scrofula  during  the  first,  second  and  third  six 
months  after  admission  to  the  prison,  and  of  the  prescriptions 
and  treatment  of  each  case;  to  report  monthly  to  the  agent  and 
warden  the  number  of  patients  received  into  the  hospital  dur- 
ing the  last  preceding  month,  stating  their  respective  ages,  color, 
disease  and  occupation  in  prison,  the  quality  and  kind  of  medi- 
cine administered  during  the  month,  the  number  of  those  dis- 
charged, their  condition  when  discharged,  the  time  they  shall 
have  remained  in  the  hospital;  the  number  of  deaths,  stating 
cause  of  such  deaths;  and  it  shall  be  his  further  duty  to  state 
in  such  report  the  number  of  sick  convicts,  not  received  into  the 
hospital,  for  whom  he  shall  have  prescribed  during  the  last  pre- 
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ceding  mouth,  and  the  quantity  and  kind  of  medicine  so  pre- 
scribed, and  the  number  of  days  during  which  such  convicts, 
in  consequence  of  sickness,  shall  have  been  relieved  from  labor; 
to  make  an  annual  report  to  the  agent  and  warden  on  or  before 
the  first  day  of  November  in  each  year  of  the  sanitary  condition 
of  the  prison  for  the  year  ending  with  the  last  day  of  the  pre- 
vious September,  with  a  condensed  statement  of  the  information 
contained  in  his  monthly  reports,  and  of  such  other  matters 
as  shall  be  required  by  the  agent  and  warden. 

[Prison  physician,  a  member  of  parole  bcai-d,  §  75,  post.  Duty  in  cose 
of  unusual  death,  §  91,  post;  to  visit  prisoner  imder  punishment,  §  88, 
po8t.| 

Duties  of  chaplain.  —  §  59.*  It  shall  be  the  duty  of  the  chap- 
lain of  each  of  the  said  prisons:  To  perform  religious  services 
in  the  prison,  under  such  regulations  as  the  Superintendent  of 
State  Prisons  may  prescribe,  and  to  attend  to  the  spiritual  wants 
of  the  convicts;  to  visit  the  convicts  in  their  cells  for  the  purpose 
of  giving  them  religious  and  moral  instructions,  and  to  devote 
at  least  one  hour  in  each  week  day  and  the  afternoon  of  each 
Sunday  to  such  instruction;  to  furnish,  at  the  expense  of  the 
State,  a  Bible  to  each  convict,  if  requested  by  such  convict;  to 
take  .charge  of  the  library,  and  to  take  care  that  no  improper 
books  are  introduced  into  the  cells  of  the  convicts,  and  if  any 
such  books  shall  be  found  either  in  the  cells  or  in  the  possession 
of  a  convict,  to  take  away  and  return  the  same  to  the  agent  and 
warden,  and  for  the  purpose  of  properly  discharging  these  duties, 
to  visit  weekly  each  cell  in  the  prison ;  to  visit  daily  the  sick  in 
the  hospital;  to  make  a  quarterly  report  to  the  agent  and 
warden,  stating  the  number  of  convicts  that  shall  have  been 
instructed  during  the  last  quarter,  the  branches  of  education  in 
which  they  iJhall  have  been  instructed,  the  text-books  used  in 
such  instruction,  and  the  progress  made  by  the  convicts,  and  to 
note  especially,  any  cases  in  which  an  unusual  progress  has 
been  made  by  a  convict;  to  make  an  annual  report  on  or  before 
the  first  day  of  November  in  each  year  to  the  agent  and  warden, 
which  report  shall  be  attested  by  his  oath  to  be  just  and  true, 
relative  to  the  religious  and  moral  conduct  of  the  prisoners  in 
each  prison  during  the  year  ending  with  the  la^t  day  of  the^pre- 
vious  September,  stating  therein  what  services  he  shall  have 
performed,  and  the  fruits,  if  any,  of  his  instructions,  and  he 
shall  append  thereto,  as  far  as  practicable,  in  tabular  form,  a 
statement  exhibiting  the  number  of  convicts  in  prison,  on  the 
last  day  of  such  September,  and  at  what  age  convicted,  specify- 

•This  title,  $$  29-116,  amended  throughout  by  L.  18£9,  ch.  89?. 
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ing  separately  the  number  born  in  the  United  States,  foreigners, 
and  of  what  country,  and  the  nativity  of  their  parents,  the  num- 
ber that  can  not  read,  that  can  read  only,  read  and  write,  well 
educated,  classically  educated,  temperate,  intemperate,  healthy, 
scrofulous,  whether  employed  at  the  time  of  the  commission  of 
the  crime,  counties  where  convicted,  occupation,  sentence,  how 
many  times  recommitted,  and  social  state. 

[Chaplain,  a  member  of  parole  board,  §  75  post  Duty  In  case  of  unusual 
death  of  prisoner,  §  91,  post] 

Duties  of  principal  keeper. —  §  60.*  It  shall  be  the  duty  of 
the  principal  keeper  of  each  of  the  prisons,  to  keep  a  time-book, 
in  which  shall  be  inserted  the  names  of  all  the  oflQcers,  keei>era 
and  guards  belonging  to  the  prison,  except  the  agent  and  war- 
den, and  opposite  to  each  name,  he  shall  daily  mark  whether  such 
officer,  keeper  or  guard,  was  absent  or  present,  and  at  the  end 
of  each  month  shall  add  up  the  same  and  verify  such  statement 
by  his  affidavit  that  it  is  correct,  which  statement,  so  sworn  to, 
shall  be  delivered  to  the  agent  and  warden,  wiio  shall  forward 
the  same  to  the  Comptroller  with  his  monthly  report. 

Duties  of  store-keeper.~§  61.*  It  shall  be  the  duty  of  the 
store-keeper  of  each  of  said  prisons  to  take  charge  of  all  pro- 
visions and  other  articles  purchased  for  the  prison,  to  compare 
all  such  purchases  with  the  bills  thereof,  furnished  to  him  by 
the  agent  and  warden  of  such  prison,  and  to  note  all  discrepan- 
cies, and  to  enter  the  goods  so  received  in  books  to  be  kept  by 
him  for  that  purpose;  to  keep  such  goods  when  received,  in  some 
safe  place  under  his  charge,  and  no  goods  shall  be  delivered  by 
him  except  on  a  requisition  from  the  kitchen -keeper,  or  the 
agent  and  warden  or  principal  keeper,  or  in  his  or  their  absence, 
the  person  acting  as  such.  Such  requisition  shall  in  all  cases  be 
in  writing,  and  be  by  him  placed  on  file,  and  in  addition  thereto, 
the  articles  named  in  such  requisition  shall  be  entered  in  his 
books,  which  books  shall  stat0  what  the  articles  were,  the 
quantity  delivered,  and  on  whose  order  they  were  delivered, 
and  to  what  shop  or  place  sent.  It  shall  also  be  his  duty  to 
keep  a  perfect,  just  and  true  account  of  all  goods  sold  by  the 
agent  and  warden,  or  other  officers  of  the  prison,  belonging  to 
the  prison;  at  the  end  of  each  month  to  make  out  a  correct 
statement,  attested  by  his  affidavit,  giving  the  amount  of  each 
article  received,  and  the  quantity,  and  the  amount  and  kinds  of 
goods  delivered  on  requisitions,  and  to  whom  delivered,  and  the 
quantity  of  each  kind  of  property  then  on  hand,  with  the  value 
thereof,  at  that  time,  which  statement,  when  made  up,  shall 
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be  delivered  to  the  agent  and  warden,  and  by  him  examined, 
and  if  found  correct,  he  shall  so  certify  thereon;  such  report 
shall  be  then  forwarded  to  the  Comptroller  by  the  agent  and 
warden;    * 

Duties  of  kitchen-kccper.—  §  62.  It  shall  be  the  duty  of  the 
kitchen-keeper  of  each  of  said  prisons  to  keep  a  proper 
book,  and  to  enter  therein  all  goods  received  on  hi?* 
requisition  from  the  store-keeper,  and  the  amount  cooked 
and  f?ent  to  the  hospital,  and  to  make  a  rei)ort,  attested 
by  his  oath  to  be  just  and  true,  at  the  end  of  each  month  to  the 
agent  and  warden  of  the  amount  of  such  goods  then  on  hand, 
and  the  amount  received  and  consumed  during  the  month. 

Prison  officernot  to  give  notes,  &c.  —  §  63.* No  agent  and 
warden  or  other  officer  of  either  o<  the  State  prisons  of  this 
State  shall  give  any  note,  draft  or  other  evidence  of  debt,  except 
a  check  on  the  bank,  designated  by  the  Comptroller,  as  aforesaid, 
and  such  checks  and  drafts  as  are  authorized  by  law,  in  payment 
for  any  article  purchased  for  either  of  said  prisons,  and  signed 
by  him  or  them  individually  or  in  their  oflBcial  capacity,  nor 
shall  any  such  agent  and  warden,  or  other  officer,  sign  any  paper 
as  agent  and  warden  for  the  purpose  or  with  the  intent  of  put- 
ting or  having  the  same  put  in  circulation  for  any  purpose 
whatever. 

[§  04  repealed  by  L.  1803,  ch.  692.] 

Prison  officers  to  administer  oaths. — §  65.*  The  Superin- 
tendent of  State  Prisons  and  his  clerk  may  administer  oaths 
and  take  aflfidavits  in  all  matters  relating  to  the  affairs  of  the 
State  prison  under  his  charge.  The  agent  and  warden,  clerk, 
assistant  clerk  ^nd  principal  keeper  of  each  prison  are  author- 
ized and  required  to  take  affidavits,  in  all  matters  of  accounts 
against  their  respective  prisons,  and  also  in  relation  to  fees  of 
sheriffs  in  bringing  convicts  to  either  of  said  prisons.  [Thus 
am.  hy  L.  1894,  ch.  465.] 

Clinton  prison  water  works.  —  §  66.*  The  agent  and  warden 
of  the  Clinton  prison  is  authorized  to  appropriate  to  the  use 
thereof  all  waters  upon  the  tract  purchased  for  the  establish- 
ment of  said  prison;  and  any  person  claiming  damages  in  cnn- 
sequence  of  such  appropriation  of  water,  shall,  within  six  months 
thereafter,  make  application  to  the  county  judge  of  the  county 
of  Clinton,  who  shall  appoint  three  commissioners  not  interested 
in  lands  through  which  the  stream  or  streams  of  water  so  appro- 
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priated  may  have  previously  run,  who  shall  personally  examine 
the  lands  of  the  applicant  and  make  an  estimate  of  the  damages 
he  has  sustained  by  reason  of  such  appropriation  of  water,  which 
estimate  shall  be  reduced  to  writing,  subscribed  and  sworn  to 
by  said  commissioners  and  then  transmitted  to  the  Comptroller 
of  this  State,  who  shall  thereupon  pay  the  estimated  damages 
of  the  applicant  out  of  the  funds  appropriated  for  said 
prison. 

State  lands  about  Clinton  prison. —  §  67.*  All  uncultivated 
lands  belonging  to  the  State  of  New  York,  or  which  may  here- 
after become  the  property  of  said  State,  and  which  shall  be 
situated  within  ten  miles  of  the  Clinton  prison,  shall  be  with- 
drawn from  sale  and  shall  be  retained  by  the  State  for  the  use 
of  said  prison.    [Thws  am.  hy  L.  1894,  ch.  208.] 

Sing  Sing  prison  farm.  —  §  68.*  The  agent  and  warden  of  the 
Sing  Sing  prison  shall  continue  to  have  charge  of  the  farm  and 
premises  on  which  the  same  is  situated,  and  it  shall  be  his  duty 
to  rent  or  otherwise  use  or  improve  the  same  to  the  best 
advantage  of  the  State,  but  no  lease  shall  be  made  by  him  for  a 
longer  term  than  three  years. 

Abtiole  Bxoond. —  Of  the  Dif  poBrrioN,  Discipline  and  Instruc- 
tion OF  PsiBONBBS. 

To  which  prison  a  convict  shall  be  sentenced.  —  §  69.* 
All  male  convicts  sentenced  to  imprisonment  in  a  State  prison 
in  the  first  and  second  judicial  districts  shall  be  sentenced  to  the 
Sing  Sing  prison,  and  all  so  sentenced  in  the  third  and  fourth 
judicial  districts,  shall  be  sentenced  to  the  Clinton  prison,  and  ell 
so  sentenced  in  the  fifth,  sixth,  seventh  and  eighth  judicial 
districts  shall  be  sentenced  to  the  Auburn  prison. 

Examination  by  court  before  sentence ;  to  be  included  in  com- 
mitment.—  §  70.*  It  shall  be  the  duty  of  the  court  in  which  any 
person  shall  be  convicted  of  an  offense  punishable  in  a  State 
prison,  before  passing  the  sentence  therefor,  to  ascertain  by  the 
examination  of  such  convict  on  oath,  and  in  addition  to  such 
oath,  by  such  other  evidence  as  can  be  obtained,  whether  such 
convict  had  learned  and  practiced  any  mechanical  trade,  and 
in  like  manner  such  other  facts  tending  to  indicate  the  causes 
of  the  criminal  character  or  conduct  of  such  convict,  as  to  the 
court  shall  seem  proper  and  desirable,  and  the  court  shall  direct 
the  clerk  of  the  court  to  enter  such  of  the  facts  so  ascertained, 
and  such  other  facts  as  to  the  court  shall  seem  -proper  and 
desirable,  upon  the  minutes  of  the  court,  and  said  clerk  shall 
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include  a  copy  thereof  in  the  certified  copy  of  the  sentence  of 
such  convict  which  shall  be  delivered  to  the  sheriff  of  the 
county  in  which  such  conviction  shall  be  had. 

Commitment  to  be  delivered  with  prisoner ;  fees  for  trans- 
portationy  how  paid.—  §  71.*  Whenever  any  convict  shall  be  de^ 
livered  to  the  agent  and  warden  of  either  of  said  State  prisons, 
in  pursuance  of  such  sentence,  the  officers  so  delivering  such 
convict,  shall  deliver  to  such  agent  and  warden,  the  certified 
copy  of  the  sentence  received  by  such  officer  from  the  clerk 
of  the  court  by  which  such  convict  shall  have  been  sentenced, 
and  such  agent  and  warden  shall  deliver  to  such  officer  a  cer- 
tificate of  the  delivery  of  such  convict,  and  the  fees  of  sucii 
officer  for  transporting  such  convict  shall  be  paid  by  the 
Treasurer  upon  the  warrant  of  the  Comptroller. 

Imprisonment  of  convict  sentenced  to  death  and  commuted 
by  governor.  —  §  72.*  The  agent  and  warden  of  each  of  said 
prisons  shall  receive  into  the  prison  under  his  charge,  on  the 
order  of  the  Governor,  any  person  convicted  of  any  crime 
punishable  by  death,  or  who  shall  be  pardoned,  on  condition 
of  being  confined  either  for  life  or  a  term  of  years  in  a  State 
prison,  and  confine  such  prisoner  according  to  the  terms  of  such 
condition. 

Transfer  from  one  prison  to  another.  — §  73.*  Whenever 
the  transfer  of  a  prisoner  or  prisoners  from  one  State  prison  to 
another  shall  be  ordered  by  the  Superintendent  of  State  Prisons, 
the  agent  and  warden  of  the  prison  from  which  such  transfer 
is  to  be  made,  shall  cause  the  prisoners  to  be  sufficiently 
chained  in  pairs  so  far  as  practicable,  and  to  be  transported  to 
the  prison  to  which  they  are  so  ordered  to  be  transferred,  and 
to  be  delivered  together  with  the  certified  copies  of  their  sen- 
tences to  the  agent  and  warden  of  such  last-mentioned  prison, 
who  shall  receive  and  keep  them  according  to  their  sentences 
respectively,  Us  if  they  had  been  originally  sentenced  thereto. 
The  person  so  employed  to  transport  such  prisoners  shall  pro- 
hibit all  intercourse  between  them,  and  may  inflict  any  reason- 
able and  necessary  correction  upon  such  prisoners  for  dis- 
obedience or  misconduct  in  any  respect.  All  necessary  expenses 
of  such  transfer  of  such  prisoners  shall  be  deemed  a  part  of  the 
incidental  expenses  of  the  prison  from  which  they  shall  be 
transferred.  The  necessary  expenses  of  the  transfer  of  any 
prisoner  from  a  State  prison  to  the  State  Asylum  for  Insane 
Criminals  or  to  any  other  penal  institution  shall  also  be  deemed 
a  part  of  the  incidental  expenses  of  such  prison. 

•  This  title,  $$  29-116,  amended  throughout  by  L.  ''8«9,  ch.  8S?. 


Digitized  by 


Google 


1964  THE  REVISED  STATUTES  OF  1827-8, 


Part  IV,  ch.  8.  t.  2,  g§  74-77.  ^  3  B.S.,  758-78 

Indeterminate  sentence  to  a  state  prison.  —  §  74.*  Whenever 
any  male  person  over  sixteen  years  of  age,  shall  be  convicted 
of  a  felony  which  is  punishable  by  imprisonment  in  a  State 
pdson,  for  a  term  to  be  fixed  within  certain  limits  by  the  court 
pronouncing  sentence,  the  court  authorized  to  pronounce  judg- 
ment upon  such  offender,  instead  of  pronouncing  upon  such 
offender  a  definite  sentence  of  imprisonment  in  a  State  prison 
for  a  fixed  term,  may  pronounce  upon  such  offender  an  inde- 
terminate sentence  of  imprisonment  in  a  State  prison  for  a 
term  with  minimum  and  maximum  limits  only  specified,  without 
fixing  a  definite  term  of  sentence  within  such  limits  named  in 
the  sentence,  but  the  maximum  limit  so  specified  in  the  sentence 
shall  not  exceed  the  longest  period  for  which  such  offender  might 
have  been  sentenced,  and  the  minimum  limit  in  said  sentence 
specified  shall  not  be  less  than  the  shortest  term  for  which  such 
offender  might  have  been  sentenced.  The  maximum  term  speci- 
fied in  such  indeterminate  sentence  shall  be  limited  in  the  same 
manner  as  a  definite  sentence  in  compliance  with  the  pro- 
visions of  section  six  hundred  and  ninety-seven  of  the  Penal 
Code. 

Parole  board  —  §  75.*  The  Superintendent  of  State  Prisons, 
the  agent  and  warden,  the  chaplain,  the  physician  and  principal 
keeper  of  each  of  said  prisons  shall  constitute  a  board  of  com- 
missioners of  paroled  prisoners  for  each  prison.  The  said 
Superintendent  shall  be  the  president  of  said  board  for  each 
prison  and  the  clerk  of  each  prison  shall  be  the  clerk  of  said 
board  for  such  prison. 

Meetings  of  parole  board ;  right  of  prisoner  oh  indetermi- 
nate sentence  to  be  heard.—  §  76.*  The  board  of  commissioners 
of  paroled  prisoners  for  each  of  said  prisons,  shall  meet  at  such 
prison,  from  time  to  time  as  they  shall  deem  necessary,  or  as  they 
may  be  called  to  meet  by  the  Superintendent  of  State  Prisons. 
At  each  meeting  of  said  board  held  at  such  prison,  every 
prisoner  confined  in  said  prison  upon  an  indeterminate  sentence, 
whose  minimum  term  of  sentence  has  expired,  shall  be  given 
an  opportunity  to  appear  before  such  board  and  apply  for  his 
release  upon  parole,  or  for  an  absolute  discharge  as  hereinafter 
provided,  and  said  board  is  hereby  prohibited  from  entertaining 
any  other  form  of  ap]>lication  or  petition  for  the  release  upon 
parole  or  absolute  discharge  of  any  prisoner. 

Biographical  record  of  prisoners  on  indeterminate  sen- 
tence.—  §  77.*  The  Superintendent  of  State  Prisons  shall  cauFe 
to  be  kept,  at  each  State  prison,  a  full  and  accurate,  record  of 
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each  prisoner  therein  confined  upon  an  indeterminate  senten<?e 
as  aforesaid,  which  record  shall  include  a  biographical  sketch 
covering  such  items  as  may  indicate  the  causes  of  the  cnminal 
character  or  conduct  of  the  prisoner,  and  also  a  re£ord  of  the 
demeanor,  education  and  labor  of  the  prisoner  while  confined 
in  such  prison ;  and  whenever  such  prisoner  is  transferred,  from 
one  prison  to  another,  a  copy  of  such  record  or  an  abstract  of 
the  substance  thereof,  together  with  the  certified  copy  of  the 
sentence  of  such  prisoner  shall  be  transmitted  with  such  prisoner 
to  the  prison  to  which  he  shall  be  transferred. 

Release  on  parole  of  prisoner  on  indeterminate  sentence.  - 
§  78.*  If  it  shall  appear  to  said  board  of  commissioners  of 
paroled  prisoners,  upon  an  application  by  a  convict  for  release 
on  parole  as  hereinbefore  provided  that  there  is  reasonable 
probability  that  such  applicant  will  live  and  remain  at  liberty 
without  violating  the  law,  then  said  board  of  commissioners 
may  authorize  the  release  of  such  applicant  upon  parole,  and 
such  applicant  shall  thereupon  be  allowed  to  go  upon  parole 
outside  of  said  prison  walls  and  incloeure  upon  such  terms  and 
conditions  as  said  board  shall  prescribe,  but  to  remain,  while  so 
on  pai'ole,  in  the  legal  custody  and  under  the  control  of  the 
agent  and  warden  of  the  State  prison  from  which  he  is  so 
paroled,  until  the  expiration  of  the  maximum  tenn  specified  in 
his  sentence  as  hereinbefore  provided,*  or  until  his  absolute 
discharge  as  hereinafter  provided. 

Warrant  for  arrest  of  paroled  prisDner.  —  §  79.*  If  the 
agent  and  warden  of  the  prison  from  which  such  prisoner  was 
paroled,  or  said  board  or  any  member  thereof  shall  have  reason- 
able cause  to  belive  that  the  prisoner  so  on  parole  has  violated 
his  parole  and  has  lapsed  or  is  probably  about  to  lapse  into 
criminal  ways  or  company,  then  such  agent  and  warden  or  said 
board,  or  any  member  thereof,  may  issue  his  warrant  for  the 
retaking  of  such  prisoner,  at  any  time  prior  to  the  m^^ximum 
period  for  which  such  prisoner  might  have  been  confined  within 
the  prison  walls  upon  his  sentence,  which  time  shall  be  specified 
in  such  warrant. 

Arrest  of  paroled  prisoner.  ~§  80.*  Any  officer  of  said  prison 
or  any  officer  authorized  to  serve  criminal  process  within  this 
State  to  whom  such  warrant  shall  be  delivered  is  authorized 
and  required  to  execute  said  warrant  by  taking  said  prisoner 
and  returning  him  to  said  prison,  within  the  time  specified  in 
said  warrant  therefor.  Such  officer  other  than  an  officer  of  the 
prison,  shall  be  entitled  to  leceive  the  same  fees  therefor  as 
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upon  the  execution  of  a  warrant  of  arreat  at  the  place  where 
said  prisoner  shall  be  retaken,  and  aa  for  transporting  a  con- 
vict from  the  place  of  arrest  to  the  prison,  in  case  such  officer 
also  transports  said  prisoner  to  the  prison.  Such  fees  of  the 
oflicer  other  than  a  jirison  ofticer,  and  the  expenses  of  a  prison 
officer  in  executing  such  warrant  shall  be  paid  by  the  agent  and 
warden  of  the  prison  out  of  the  moneys  standing  to  the  credit 
of  such  paroled  prisoner  as  hereinafter  provided,  if  any  or 
sufficient  therefor,  and  otherwise  out  of  the  funds  of  the  priscm. 

Right  of  recaptured  paroled  prisoner  to  appear  before 
parole  board;  imprisonment  thereafter.  —  §  81.*  At,  the  next 
meeting  of  the  board  of  commissioners  of  paroled  prisoners,  held 
at  such  prison,  after  the  issuing  of  a  warrant  for  the  retaking 
of  any  paroled  prisoner,  said  board  shall  be  notified  thereof.  If 
said  prisoner  shall  have  then  been  returned  to  said  prison,  he 
shall  be  given  an  opportunity  to  appear  before  said  board,  and 
the  said  board  may  after  such  opportunity  has  been  given,  or  in 
case  said  prisoner  has  not  yet  been  returned,  declare  said 
prisoner  to  be  delinquent,  and  he  shall  whenever  arrested  by 
virtue  of  such  warrant  be  thereafter  imprisoned  in  said  prison 
for  a  period  equal  to  the  unexpired  maximum  term  of  sentence 
of  such  prisoner,  at  the  time  such  delinquency  is  declared,  un- 
less sooner  released  on  parole  or  absolutely  discharged  by  the 
board  of  commissioners  of  paroled  prisoners. 

Absolute  discharge  of  paroled  prisoner.  —  §  82.*  If  it  shall 
appear  to  said  board  of  commissioners  that  there  is  reasonable 
probability  that  any  prisoner  so  on  parole  will  live  and  remain 
at  liberty  without  Wolating  the  law,  and  that  his  absolute  dis- 
charge from  imprisonment  is  not  incompatible  with  the  welfare 
of  society,  then  said  board  of  commissioners  shall  issue  to  said 
prisoner  an  absolute  discharge  from  imprisonment  upon  such 
sentence,  which  shall  be  effective  therefor. 

Governor's  powers  to  pardon  or  commute  not  affected.— 
§  83.*  Nothing  herein  contained  shall  be  construed  to  im- 
pair the  power  of  the  Governor  of  the  State  to  grant  a  pardon 
or  commutation  in  any  case. 

Prison  instruction.—  §  84.*  It  shall  be  the  duty  of  the  agent 
and  warden  of  each  of  such  prisons,  fo  far  as  practicable  and 
necessary,  to  appoint  as  keepers  of  such  prison,  persons  quali- 
fied to  instruct  the  prisoners  in  the  trades  and  manufactures 
prosecuted  in  such  prison  or  in  other  industrial  occupations. 
Instruction  sliall  also  be  given  in  the  useful  branches  of  aM 
English  education  to  such  prisoners  as  in  the  judgment  of  th» 

•  This  title,  SI  29-1  '5,  amended  throughout  by  L.  1889,  ch.  888. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1907 

2R.  S. ,  768-78.  Part IV,  ch.  8,  t.  IB, §§ 85-89. 

agent  and  warden  or  chaplain  may  require  the  same  and  be 
benefited  thereby.  The  time  devoted  to  such  instruction  shall 
not  be  less  than  an  average  H)f  one  hour  and  a  half  daily,  Sunda} 
excepted,  between  the  hours  of  six  and  nine  in  the  evening,  in 
such  room  or  rooms  as  may  be  provided  for  that  purpose. 

Single  cells. —  §  85.*  Whenever  there  shall  be  a  sufficient 
number  of  cells  in  the  prison,  it  shall  be  the  duty  of  the  warden 
to  keep  each  prisoner  single  in  his  cell  at  night,  and  also  in  the 
daytime  when  not  employed,  unless  such  prisoner  be  then 
released  on  parole. 

Clothing,  bedding,  and  food  of  prisoners.  —  §  86.*  The  cloth- 
kig  and  bedding  of  the  prisoners  shall  be  of  coarse  materials, 
and  shall  be  manufactured  as  far  as  practicable  in  the  prison. 
The  prisoners  shall  be  supplied  with  a  sufficient  quantity  of 
inferior  but  wholesome  food. 

Prison  punishment.  —  §  87.*  The  punishment  commonly 
known  as  the  shower  bath,  crucifix  and  yoke  and  buck  are  hereby 
abolished  in  all  the  State  prisons  and  penitentiaries  of  this 
State,  No  keeper  in  any  prison  shall  inflict  any  blows  whatever 
upon  any  prisoner,  unless  in  self-defense,  or  to  suppress  a  re- 
volt or  insurrection.  When  several  prisoners  combine,  or  any 
single  prisoner  shall  offer  violence  to  any  officer  of  a  State 
prison,  or  to  any  other  prisoner,  or  do  or  attempt  to  do  any 
injury  to  the  building  or  any  workshop  of  to  any  appurtenances 
thereof  or  to  any  property  therein,  or  shall  attempt  to  escape, 
or  shall  resist  or  disobey  any  lawful  command,  the  officers  of 
the  prison  shall  use  all  suitable  means  to  defend  themselves,  to 
enforce  observation  of  discipline;  to  secure  the  persons  of  the 
offenders,  and  to  prevent  any  such  attempt  or  escape. 

Solitary  confinement  on  short  rations.  —  §  88.*  If  in  the 
opinion  of  the  agent  and  warden  of  such  prison  it  shall  be 
deemed  necessary,  in  any  case,  to  inflict  unusual  punishment 
in  order  to  produce  the  entire  submission  or  obedience  of  any 
prisoner,  it  shall  be  the  duty  of  such  agent  and  warden  to  con- 
fine such  prisoner  immediately  in  a  cell,  upon  a  short  allowance, 
and  to  retain  him  therein  until  he  shall  be  reduced  to  submis- 
sion  and  obedience.  The  short  allowance  of  each  prisoner  so 
confined  shall  be  prescribed  by  the  physician,  whose  duty  it  shall 
be  to  visit  such  prisoner  and  examine  daily  into  the  state  of  his 
health  until  the  prisoner  be  released  from  solitary  confinement 
and  returned  to  his  labor. 

Reward  for  escaped  prisoners ;  increased  imprisonment  by 
reason  of  escape.— §  89.   Whenever  any  prisoner  coqfined  in  a 
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State  prison,  and  not  released  on  p&role,  shall  escape  therefrom, 
it  shiill  be  the  duty  of  the  agent  and  warden  of  such  prison 
to  tahe  all  proper  measures  for  the  apprehension  of  the  prisoner 
or  prisoners  so  escaped;  and  in  his  discretion  he  may  offer  a 
reward  not  exceeding  fifty  doUai's  for  the  apprehension  and 
delivery  of  every  such  escaped  prisoner  or  prisoners;  and,  with 
the  consent  of  the  Superintendent  of  State  Prisons,  such  reward 
may  be  increased  to  a  sum  not  exceeding  two  hundred  and  fifty 
dollars  each.  The  agent  and  warden  of  a  State  prison  may 
pay  a  reward  not  exceeding  fifty  dollars  for  the  apprehension 
and  delivery  of  any  such  escaped  prisoner,  whether  such  reward 
shall  have  been  previously  offered  or  not.  Any  such  prisoner, 
escaped  from  any  State  prison  or  penitentiary  in  this  State, 
and  afterwards  arrested,  shall  serve  out  the  full  balance  of  his 
sentence  remaining  unexpired  at  the  time  of  such  escape,  not- 
withstanding the  time  may  have  expired  previous  to  his  recovery, 
as  if  he  had  remained  in  prison  except  as  provided  by  chapter 
twenty-one  of  the  laws  of  eighteen  hundred  and  eighty-six.  All 
suitable  rewards  and  other  sums  of  money  paid  for  so  advertising 
and  apprehending  any  such  escaped  prisoner  shall  be  paid  by 
the  agent  and  warden  out  of  the  funds  of  the  prison. 

Report  as  to  prisoner  believed  to  have  been  insane  when 
crime  was  committed.  —  §  90.*  Whenever  ihe  agent  and  warden 
of  a  State  prison  shall  have  reason  to  believe  that  any  prisoner 
in  the  prison  was  insane  at  the  time  he  committed  the  offense 
for  which  he  was  sentenced,  such  warden  shall  communicate 
in  writing  to  the  Governor  his  reason  for  such  opinion,  and  shall 
refer  the  Governor  to  all  the  sources  of  information  with  which 
he  may  be  acquainted  in  relation  to  the  insanity  of  such  prisoner. 

Coroner's  inquest  on  death  of  prisoner.— §  91.*  -Whenever  a 
prisoner  shall  die  in  any  State  prison,  it  shall  be  the  duty  of 
the  Superintendent  of  State  Prisons,  and  of  the  agent  and 
warden,  physician  and  chaplain  of  the  prison,  if  they  or  either 
of  them  shall  have  reason  to  believe  that  the  death  of  the 
prisoner  arose  from  any  other  cause  than  ordinary  sickness,  to 
call  upon  the  coroner  having  jurisdiction  to  hold  an  inquest 
upon  the  body  of  such  deceased  prisoner. 

Contagfious  disease  in  prison. —  §  92.*  In  case  any  pestilence 
or  contagious  disease  shall  break  out  among  the  prisoners  in 
either  of  the  State  prisons,  or  in  the  vicinity  of  such  prisons, 
the  Superintendent  of  State  Prisons  may  cause  the  prisoners  con- 
fined in  such  prison,  or  any  of  them,  to  be  removed  to  some 
suitable  place  of  security,  where  such  of  them  as  may  be  sick 

*  This  title,  SS  29-1 16,  amended  throughout  by  L.  1899,  ch.  88S. 


Digitized  by 


Google 


AS  AMENDED  TO  JAN.  1,  1896.  1969 

2  R.  S. ,  758-78.  R.  S.,  part  IV,  ch.  8,  t.  2,  §§  03-7. 

shall  receive  all  necessary  care  and  medical  assistance;  such 
prisoners  shall  be  returned*  as  soon  as  may  be  to  the  State 
prison  from  which  they  were  taken,  to  be  confined  therein 
according  to  their  respective  sentences. 

Fire  in  prison. —  §9i.*  Whenever  by  reason  of  any  State 
prison,  or  any  building  contiguous  to  such  prison,  being  on 
fire,  there  shall  be  reason  to  apprehend  that  the  prisoners  may 
be  injured  or  endangered  by  such  fire,  or  may  escape,  it  shall 
be  the  duty  of  the  agent  and  warden  of  such  prison  to  remove 
sudi  prisoners  to  some  safe  and  convenient  place,  and  there 
confine  them  until  the  necessity  of  such  removal  shall  have 
ceased. 

Abtiolv  Third. —  Of  the  Labob  op  Peisunbbs. 

Grading  of  prisoners. —  §  96.*  The  Superintendent  of  State 
Prisons  shall  direct  the  classification  of  prisoners  into  three 
classes  or  grades,  as  follows:  In  the  first  grade  shall  be  included 
those  appearing  to  be  corrigible  or  less  vicious  than  the  others 
and  likely  to  observe  the  laws  and  to  maintain  themselves  by 
honest  industry  after  their  discharge;  in  the  second  grade  shall 
be  included  those  appearing  to  be  incon'igible  or  more  vicious, 
but  so  competent  to  work  and  so  reasonably  obedient  to  prison 
discipline  as  not  seriously  to  interfere  with  the  productiveness  of 
their  labor,  or  of  the  labor  of  those  in  company  with  whom  they 
may  be  employed;  in  the  third  grade  shall  be  included  those 
appearing  to  be  incorrigible  or  so  insubordinate  or  so  incom- 
petent otherwise  than  from  temporary  ill  health  as  to  seriously 
interfere  with  the  discipline  or  productiveness  of  the  labor  of 
the  prison. 

Promotions  and  reductions  in  grades. —  §  96.*  The  Superin- 
tendent of  State  Prisons  may  make  rules  and  regulations  for  the 
promotion  or  reduction  of  the  prisoners  from  one  grade  to 
another,  and  shall  transfer  froini  time  to  time  the  prisoners  in 
the  State  prisons  from  one  prison  to  another  with  reference 
to  the  respective  capacities  of  the  several  State  prisons,  or  with 
reference  to  the  health  or  reformation  of  the  prisoners,  or  with 
reference  to  including  all  prisoners  of  one  grade  as  nearly  as 
may  be  practicable  in  one  prison,  or  may  direct  the  separation 
from  each  other  of  the  prisoners  of  different  grades  so  far  as 
practicable  within  each  State  prison. 

Contract  labor,  prohibited.—  §  97.*  The  Superintendent  of 
State  Prisons  shall  not  nor  shall  any  other  authority  whatsoever 

•Tbto  title.  H»-116»M»en<*«lti»w>»«>iO«t^L.  !*•»«'»'*••   ProdnoU  of  prtowi  labor  mfter 
Juamrj  1 ,  1897,  cm  be  dlipoeed  of  only  to  publlo  liurtltDttoiif,  Oonit.  AH.  t,  1 29,  ante  p.  61 
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make  any  contract  by  which  the  labor  or  time  of  any  prisoner 
in  the  State  prison  shall  be  contracted,  let  or  hired  to  con- 
tractors at  a  price  per  day  or  for  other  period  of  time. 

Hard  labor  to  be  required  of  prisoners.—  §  98.  The  Superin- 
tendent of  State  Prisons  shall,  so  far  as  practicable,  cause  all  the 
prisoners  in  said  prisons,  who  are  physically  capable  thereof  to 
be  employed  at  hard  labor  for  not  to  exceed  eight  hours  of  each 
day,  other  than  Sundays  and  public  holidays;  but  such  hard 
labor  may  be  either  for  the  purpose  of  production  and  profit  or 
for  the  purpose  of  industrial  training  and  instruction,  or  partly 
for  one  and  partly  for  the  other  of  such  purposes  as  hereinafter 
provided. 

Labor  of  prisoners  of  first  grade.—  §  99*  The  labor  of  the 
prisoners  of  the  first  grade  in  each  of  said  prisons  shall  be 
directed  with  reference  to  fitting  the  prisoner  to  maintain  him- 
self by  honest  industry  after  his  discharge  from  imprisonment 
as  the  primary  or  sole  object  of  such  labor,  and  such  prisoners 
of  the  first  grade  may  be  so  employed  at  hard  labor  for  industrial 
training  and  instruction  solely,  even  though  no  useful  or  saleable 
products  result  from  their  labor,  but  only  in  case  such  industrial 
training  or  instruction  can  be  more  effectively  given  in  such 
manner.  Otherwise  and  so  far  as  is  consistent  with  the  primary 
object  of  the  labor  of  prisoners  of  the  first  grade  as  aforesaid, 
the  labor  of  such  prisoners  shall  be  so  directed  as  to  produce 
the  greatest  amount  and  value  of  useful  or  saleable  products. 

Labor  of  prisoners  of  second  grade.—  §  100.*  The  labor  of 
prisoners  of  the  second  grade  in  each  of  said  prisons  shall  be 
directed  primarily  to  the  production  of  the  greatest  amount  and 
value  of  useful  and  saleable  products,  but  secondarily  to  fitting 
such  prisoners  to  maintain  themselves  by  honest  industry  after 
their  discharge  from  imprisonment,  even  though  their  labor  be 
rendered  thereby  less  productive. 

Labor  of  prisoners  of  third  grade. —  §  101.*  The  labor  of  the 
I)risoners  of  the  third  grade  shall  be  directed  solely  to  such 
exercise  as  shall  tend  to  the  preservation  of  health,  or  the  manu- 
facturing without  the  aid  of  machinery,  of  such  airticles  as  are 
needed  in  the  public  institutions  of  the  State,  or  such  other 
manual  labor  as  the  Superintendent  of  State  Prisons  shall  direct, 
which  shall  not  compete  with  free  labor. 

Systems  of  prison  labor.—  §  102  *  The  system  of  productive 
labor  in  each  of  said  prisons  shall  be  either  the  public  account 
system,  or  what  is  known  as  the  piece  price  system,  or  partly  one 
or  partly  the  other  of  such  systems,  as  the  Superintendent  of 

•  This  title,  SS  2^11B»  amended  throuf?hout  by  L.  1889,  ch.  362.    Products  of  prison  labor  after 
January  1, 1887,  can  be  disposed  of  only  to  public  institutions,  Const.  Art.  8,  %  29,  ante,  p  C4. 
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State  Prisons  shall  determine.  By  the  public  account  system  is 
meant  the  system  by  which  the  State  furnishes  machinery  and 
material  for  the  labor  of  the  prisoners  and  markets  the  products 
of  such  labor  thereon.  By  the  piece  price  system  is  meant  the 
system  by  which  the  State  receires  payment  for  the  products  of 
the  labor  of  the  prisoners  upon  materials  and  machinery  fur- 
nished by  the  person  making  such  payment  or  furnished  partly 
by  such  person  and  partly  by  the  State. 

When  piece-price  system  must  be  adopted.  Limitations  on 
sales  of  prison  and  reformatory  products. —  §  103.*  Whenever 
the  amount  appropriated  by  the  State  therefor,  shall  be  insuffi- 
cient to  conduct  or  continue  such  productive  labor  under  the 
public  account  system,  it  shall  be  the  duty  of  the  Superintendent 
of  State  Prisons  to  use  his  best  endeavors  to  cause  such  product- 
ive labor  to  be  conducted  under  the  piece  price  system.  It  shall 
also  be  the  duty  of  the  Superintendent  of  State  Prisons  and 
Reformatories  and  agents  and  wardens  thereof  to  obtain  the  full 
market  rates  for  all  products  of  the  labor  of  prisoners  of  such 
prison  whether  manufactured  under  the  piece  price  system  or 
under  the  public  account  system.  But  none  of  the  products  of 
the  labor  of  prisoners  shall  be  sold  for  less  than  ten  per  centum 
in  excess  of  the  cost  of  the  materials  used  in  the  manufacture 
of  such  products. 

Diversified  industries,  non-interference  with  citizens'  labor ; 
annual  report  as  to  prison  industries.-  §  104.*  It  shall  also  be 
the  duty  of  the  Superintendent  of  State  Prisons  to  determine 
what  lines  of  productive  labor  shall  be  pursued  in  each  prison, 
and  in  so  determining  said  Superintendent  shall  select  diversi- 
fied lines  of  industry  with  reference  to  interfering  as  little  as 
possible  with  the  same  lines  of  industry  carried  on  by  the 
citizens  of  this  State,  and  also  with  reference  to  employing  the 
prisoners  so  far  as  practicable  in  occupations  in  which  they  will 
be  most  likely  to  obtain  employment  after  their  discharge  from 
imprisonment.  The  Superintendent  of  State  Prisons  shall 
annually  cause  to  be  procured  and  transmit  the  same  to  the 
Legislature  with  his  annual  report,  a  statement  showing  in  detail 
the  amount  and  quantity  of  each  of  the  various  articles  manu- 
factured in  the  several  penal  institutions  under  his  control 
within  this  State  under  the  public  account  or  piece  price  plan 
which  have  been  or  were  intended  to  be  sold  other  than  through 
public  institutions. 

Percentage  of  prisoners  to  be  employed  in  any  one  industry.— 
§  105.*        The  total  number  of  prisoners  employed  at  one  time 

*  This  title,  SS  8»-116,  amended  throughout  by  L.  1E89,  ch.  882.    Products  of  prison  labor  after 
January  1, 1807,  can  be  disposed  of  only  to  public  institutions^  Const.  Art.  8,129,  ante,  p.  M. 
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in  manufacturing  one  Itind  of  goods  which  are  manufactured 
elsewhere  in  the  State  shall  not  exceed  5  per  centum  of  the 
number  of  all  persons  within  the  State  employed  in  manufactur- 
ing the  same  kind  of  goods,  as  shown  by  the  last  United  States 
census  or  State  enumeration,  except  in  industries  in  which  not 
to  exceed  50  free  laborers  are  employed.  Provided  that  not 
more  than  100  prisoners  shall  be  employed  in  all  the 
prisons  of  the  State  in  the  manufacture  of  stoves  and  iron  hollow- 
ware,  and  that  not  more  than  100  prisoners  shall  be 
employed  in  all  the  prisons  of  the  State,  in  the  manufacture  of 
boots  and  shoes,  and  provided  further  that  no  prisoner  shall  be 
employed  upon  any  one  of  said  specified  industries,  in  any  of 
the  penitentiaries,  reformatories  or  houses  of  correction  in  the 
State;  except  in  making  articles  for  the  use  of  the  public  institu- 
tions of  the  State. 
[Certain  industries  entirely  prohibited,  §  116,  post] 

Manufacture  of  supplies  for  public  institutions. —  §  106.*  The 
Superintendent  of  State  Prisons  shall  hereafter  cause  to  be 
manufactured  by  the  prisoners  in  said  prisons,  such  articles  as 
are  commonly  needed  and  used  in  the  public  institutions  of  this 
State,  for  clothing  and  other  necessary  supplies  of  such  institu- 
tions and  the  inmates  thereof;  and  all  such  articles  manufactured 
in  the  State  prisons  and  not  required  for  use  therein,  shall  be 
furnished  to  the  several  public  institutions  supported  in  whole 
n>v  in  part  by  the  State,  for  the  use  of  their  inmates,  upon  the 
requisitions  of  the  trustees  or  manners  thereof  upon  the 
Superintendent  of  State  Prisons,  and  no  article  so  manufactured 
shall  be  purchased  for  the  purpose  of  such  public  institutions, 
unless  the  same  can  not  be  furnished  upon  such  requisitions. 

Board  to  fix  prices  to  be  paid  by  public  institutions  for  prison 
products.  —  §  107.*  The  comptroller,  the  superintendent  of 
state  prisons  and  the  state  commission  in  lunacy,  but  said  com- 
mission shall  be  entitled  to  only  one  vote,  shall  constitute  a 
board  whose  duty  it  shall  be  to  fix  and  determine  the  value  or 
prices  at  which  all  articles  manufactured,  as  provided  in  the  last 
preceding  section,  and  furnished  for  use  in  the  several  public 
institutions  of  the  State  shall  be  so  furnished,  which  prices 
shall  be  uniform  to  all  such  institutions.  The  comptroller  shall 
devise  and  furnish  to  all  such  institutions  a  proper  form  for  such 
requisitions,  and  also  a  proper  system  of  accounts  to  be  kept  for 
all  such  transactions.  Nothing  in  this  act  contained  shall  be 
construed  to  prevent  in  any  one  of  the  said  public  institutions  of 
the  State  the  manufacture  by  its  own  inmates  of  articles  or 

*  This  tlUe,  U  M-11^1  amended  throughout  by  L.  1880,  ch.  888,    Products  of  prison  labor  after 
January  1, 1897,  can  be  disposed  of  only  to  public  institutions,  Ckmst.  Art,  8, 1 80,  ante,  p.  64. 
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supplies  as  may  be  needed  for  its  own  ase  or  for  the  use  of  its 
inmates.  [Thtis  am.  by  L.  1895,  ch.  473,  taking  effect  April 
2fl,  1895.] 

Payment  to  prisoner  for  bis  labor,  and  fines  for  misconduct.- 
§  108.*  Every  prisoner  confined  In  the  State  prisons  who  shall 
become  entitled  to  a  diminution  of  his  term  of  sentence  by 
good  conduct  while  in  prison  or  confined  in  the  New  York  State 
Reformatory  at  Elmira,  may,  in  the  discretion  of  the  agent  and 
warden,  or  of  the  superintendent  of  said  reformatory  receive 
comi>ensation  from  the  earnings  of  the  prison  or  re- 
formatory in  which  he  is  confined,  such  compensation 
to  be  graded  by  the  agent  and  warden  of  the  prison 
for  the  prisoners  therein  and  the  superintendent  of  the  reforma- 
tory for  the  prisoners  therein,  for  the  time  which  such 
prisoner  may  work,  but  in  no  case  shall  the  compensa- 
tion allowed  to  such  convicts  exceed  in  amount  ten  per  centum 
of  the  earnings  of  the  prison  or  reformatory  in  which  they  are 
confined.  The  difference  in  the  rate  of  compensation  shall  be 
based  both  on  the  pecuniary  value  of  the  work  performed,  and 
also  on  the  willingness,  industry  and  good  conduct  of  such 
prisoner;  provided  that  whenever  any  prisoner  shall  forfeit  his 
good  time  for  misconduct  or  violation  of  the  rules  or  regulations 
of  the  prison,  he  shall  forfeit  out  of  the  compensation  allowed 
under  this  section  fifty  cents  for  each  day  of  good  time  so  for- 
feited, and  provided  that  prisoners  serving  life  sentences  shall 
be  entitled  to  the  benefit  of  this  section  when  their  conduct  is 
such  as  would  entitle  other  prisoners  to  a  diminution  of  sentence 
subject  to  forfeiture  of  good  time  for  misconduct  as  herein  pro- 
vided. The  agent  and  warden  of  each  prison  or  the  superintend- 
ent of  said  reformatory  may  institute  and  maintain  a  uniform 
system  of  fines  to  be  imposed  at  hia  discretion  in  place  of  his 
other  penalties  and  punishments,  to  be  deducted  from  such 
compensation  standing  to  the  credit  of  any  prisoner  for  mis- 
conduct by  such  prisoner. 

Disposition  of  fines. —  §  109.*  All  moneys  received  for  fines 
under  this  act  shall  be  credited  to  a  general  fund,  and  be  dis- 
bursed by  direction  of  the  Superintendent  of  Prisons  for  special 
aid  to  discharged  prisoners  who  are  infirm,  indigent,  or  in  any 
way  incapable,  to  an  unusual  degree,  of  earning  a  sufficient  sub- 
sistence after  their  release. 

Disposition  of  moneys  paid  to  prisoner  for  tiis  labor. — §  110.* 
The  amount  of  such  surplus  standing  on  the  books  of  the  prison, 

to  the  credit  of  any  prisoner  may  be  drawn  by  the  prisoner 

I.   '  ' 

•  Thkl  tme,  U  8»-115,  amended  thxx>ughout  by  L.  18d9,  oh.  8tt.    Products  of  prteon  labor  after 
Janoavy  1, 1807,  can  be  disposed  of  only  to  public  institutions,  Const.  Art  8,  |  Sth  Ante,  p.  64. 
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during  his  imprisonment,  only  upon  the  certified  approval  of  the 
Superintendent  of  State  Prisons  for  disbursement  by  the  agent 
and  warden  of  said  prison  or  superintendent  of  said  reformatory 
to  aid  dependent  relatives  of  such  prisoner,  or  for  books,  instru- 
ments and  instruction  not  supplied  by  the  prison  to  the  men  of 
his  grade,  or  may  with  the  approval  of  the  said  Superintendent 
of  State  Prisons  be  so  disbursed  without  the  consent  of  such 
prisoner,  but  no  portion  thereof  shall  be  disbursed  for  indul- 
gences of  food,  clothing,  or  ornament  beyond  the  common  condi- 
tion of  the  others  in  his  class  in  the  prison  at  the  time.  And 
any  balance  to  the  credit  of  any  prisoner  at  the  time  of  his  con- 
ditional release  as  provided  by  this  act,  shall  be  subject  to  the 
draft  of  the  prisoner  in  such  sums  and  at  such  times  as  the 
Superintendent  of  State  Prisons  shall  approve;  but,  at  the  date 
of  the  absolute  discharge  of  any  prisoner  the  whole  amount  of 
credit  balance  as  aforesaid  shall  be  subject  to  his  draft  at 
his  pleasure.  Provided,  that  any  prisoner  violating  his  condi- 
tional release,  when  the  violation  is  formally  declared  by  the 
board  of  commissioners  of  parole  prisoners,  or  by  the  board  of 
managers  of  said  reformatory  shall  thereby  forfeit  any  credit 
balance;  and  the  amount  thereof  shall  be  transferred  to  the 
fund  in  aid  of  discharged  prisoners,  as  herein  provided  for  fines 
imposed,  except  such  portion  thereof  as  may  be  applied  to  pay 
the  expense  of  his  recapture  as  hereinbefore  provided. 

Monthly  statement  of  receipts  and  expenditures  for  prison 
industries. — §  111.*  The  agent  and  warden  of  each  of  the  State 
prisons,  shall,  on  the  first  of  each  month,  make  a  full  detailed 
statement  of  all  materials,  machinery  or  other  property  pro- 
cured, and  of  the  cost  thereof,  and  of  the  expenditures  made 
during  the  last  preceding  month  for  manufacturing  purposes, 
together  with  a  statement  of  all  materials  then  on  hand  to  be 
manufactured,  or  in  process  of  manufacture,  or  manufactured, 
and  of  machinery,  fixtures  or  other  appurtenances  for 
the  purpose  of  carrying  on  the  labor  of  the  prison- 
ers, and  the  amount  and  kinds  of  work  done,  and  the  earnings 
realized,  and  the  total  amount  of  moneys  coming  into  his  hands 
as  such  agent  and  warden  during  such  last  preceding  month  as 
the  proceeds  of  the  labor  of  the  prisoners  at  such  prison,  which 
statement  shall  be  verified  by  the  oath  of  such  agent  and  warden 
to  be  just  and  true,  and  shall  be  by  him  forwarded  to  the  Super- 
indent  of  State  Prisons. 

[Monthly  statement  of  receipts  and  expenditures  for  maintenonoe,  ft  47, 
ante.] 

*  This  title,  H  t9->116,  amended  throughout  by  L.  1880,  ch.  88SI.    Products  of  prison  Utbor  after 
January  1, 1807t  can  be  disposed  qt  only  to  public  institutions,  Const.  Art.  8,  |  SO,  ante,  p.  M. 
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Monthly  estimate  of  moneys  needed  for  prison  industries. — 
§  112.^  Such  agent  and  warden  shall  also  on  the  first  day  of 
each  month  make  an  estimate  and  detailed  statement  of  all 
materials,  machinery,  fixtures,  toc^s,  or  other  appurtenances  or 
accommodations,  and  of  the  cost  thereof,  which  will  in  his 
judgment  be  necessary  for  carrying  on  the  labor  of  the  prisoners 
at  such  prison  both  for  the  purposes  of  production  and  of  indus- 
trial training  and  education  for  the  next  ensuing  month,  or 
which  in  his  judgment  should  be  contracted  for  during  such 
month,  which  estimate  shall  be  forwarded  to  the  Superintendent 
of  State  Prisons,  who  may  revise  the  same  by  reducing  the 
amount  thereof,  and  he  shall  certify  that  he  has  carefully  exam- 
ined the  same,  and  that  the  articles  contained  in  said  estimate, 
or  in  said  estimate  as  so  revised  by  him  are  actually  required 
for  the  use  of  the  prison,  and  he  shall  thereupon  deliver  the 
said  estimate  so  certified  to  the  Comptroller. 

[Monthly  estimates  for  maintenances  §  46,  ante.] 

Purchases  of  machinery  and  materials  for  prison  industries. — 
§  113.*  The  agents  and  wardens  of  the  State  prisons  with 
the  approval  of  the  Superintendent  of  State  Prisons  and  the 
manager  or  other  authorities  by  whatever  name  known  having 
charge  of  the  penal  institutions  of  the  State  are  authorized 
within  the  appropriations  which  may  be  placed  at  their  disposal 
by  the  State  or  by  the  county  supporting  such  institutions  to 
procure  and  maintain  all  necessary  machinery,  tools,  apparatus 
or  accommodations  needful  for  the  purpose  of  carrying  on  and 
conducting  such  trades  and  industries  as  may  be  authorized 
under  the  provisions  of  this  act.  They  shall  purchase  material 
in  manner  following.  All  purchases  and  contracts  for  the 
material  to  be  used  in  the  manufacture  of  goods  in  the  State 
prisons  and  other  penal  institutions  of  the  State  shall  be  made 
by  advertising  for  sealed  proposals  (except  when  in  the  judgment 
of  the  Superintendent  of  State  Prisons  it  is  for  the  best  interest 
of  the  State  to  purchase  the  same  in  the  open  market.)  When- 
ever proposals  for  furnishing  materials  have  been  solicited  the 
parties  responding  to  said  solicitations  shall  be  duly  notified  of 
the  time  and  place  of  opening  the  bids  and  may  be  present  either 
in  person  or  by  attorney  and  a  record  of  each  bid  shall  then  and 
there  be  made.  They  shall  advertise  for  said  proposals  or  bids 
daily  for  at  least  two  weeks  in  one  newspaper  published  in  the 
city  of  Albany  and  two  newspapers  published  in  the  city  of  New 
York  specif\ing  the  classes  and  quantity  of  material  required 
and  furnish  bidders  on  demand  with  printed  schedules  giving  a 

•  Thlfl  title,  SS  *-11B,  amended  throui^hoiit  by  L.  1989,  ch.  888.    Products  of  prison  labor  rfter 
January  1.  U07«  can  be  disposed  of  only  to  public  institutions,  Const.  Art.  8, 1 29,  ante,  p.  64. 
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full  description  of  all  the  materials  required  with  date  and  place 
of  delivery  and  all  other  necessary  information.  The  person 
offering  to  furnish  said  materials  upon  terma  most  advantageouB 
to  the  State,  and  who  will  give  satisfactory  security  for 
the  performance  thereof  (in  case  immediate  delivery  is  not  re- 
quired) shall  receive  the  contract  to  furnish  said  material  unless 
the  Superintendent  of  State  Prisons  shall  deem  it  to  the  best 
interest  of  the  State  to  decline  all  proposals  and  advertise  anew. 

Purchases  limited  to  approved  estimates.—  §  Hi*  The  agent 
and  warden  of  each  prison  shall  make  purchases  of  the*  articles 
included  in  the  estimate  so  certified  to  the  Comptrollw  as 
directed  in  section  one  hundred  and  thirteen,  and  it  shall  be  not 
lawful  for  such  agent  and  warden  to  make  any  purchases  and 
contracts  on  behalf  of  the  State  for  the  industrial  purposes  of 
such  prison,  unless  such  purchases  and  contracts  shall  have  been 
included  in  such  estimate  so  certified  to  the  Superintendent  of 
State  Prisons  and  filed  with  the  Comptroller. 

Bank  deposits  by  agent  and  warden.— §  115.^  The  Comptroller 
shall  designate  a  bank  or  banks  convenient  to  each  of  said 
prisons  for  receiving  deposits  from  the  agent  and  warden  of  such 
prison  of  all  moneys  coming  to  his  hands  as  proceeds  of  the 
labor  of  the  prisoners  and  of  the  sales  of  articles  manufactured 
by  them  therein.  Before  any  such  deposit  shall  be  made  by  such 
agent  and  warden  or  received  by  any  such  bank  such  bank  shall 
execute  and  file  with  the  Comptroller  a  bond  in  such  penal  sum, 
with  such  sureties  and  upon  such  conditions  as  shall  be  approved 
by  the  Comptroller.  The  agent  and  warden  of  each  of  said  prisons 
shall  deposit,  at  least  once  in  each  week,  in  the  bank  or  banks 
so  designated  by  the  Comptroller,  all  the  moneys  received  by 
him  as  proceeds  of  the  labor  of  the  prisoners,  to  his  credit  as 
such  agent  and  warden,  and  shall  send  to  the  Comptroller,  and 
also  to  the  Superintendent  of  State  Prisons,  weekly,  a  statement 
showing  the  amounts  so  received  and  deposited,  and  when,  from 
whom  and  for  what  received,  and  the  days  on  which  such  deposits 
were  made,  which  statement  shall  be  certified  by  the  proper 
officer  of  each  bank  receiving  such  deposits,  and  shall  also  be 
verified  by  the  oath  of  such  agent  and  warden,  to  the  effect  that 
the  sum  so  deposited  includes  all  the  money  received  by  him  as 
the  proceeds  of  the  labor  of  the  prisoners  in  said  prison  and  of 
the  sales  of  the  articles  manufactured  by  them  during  such  week 
and  up  to  the  time  of  the  last  deposit  appearing  on  such  state- 
ment. The  moneys  so  deposited  by  such  agent  and  warden  shall 
be  subject  to  his  check  or  draft  only  when  countersigned  by  the 

*  This  title,  U  M-llS,  amended  throughout  by  L.  1889,  ch.  881.    Products  of  prison  labor  after 
January- 1, 1807,  can  be  disposed  of  only  to  public  institutions,  Const,  art.  8, 1 89,  ante,  p.  64. 
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Comptroller.  The  Comptroller  shall  countersign  such  check  or 
draft  only  when  the  same  is  drawn  for  the  payment  of  an  ex- 
penditure included  in  an  estimate  approved  by  the  Superin- 
tendent of  State  Prisons.  In  case  the  balance  of  such  deposits 
in  any  such  bank  shall  at  any  time,  in  the  judgment  of  the 
Comptroller,  be  in  excess  of  the  amount  which  will  be  needed 
to  meet  the  expenses  of  such  prison,  the  Comptroller  shall  notify 
the  Treasurer  of  the  State  and  also  the  said  bank  of  the  amount 
of  such  excess,  which  amount  shall  be  added  by  such  Treasurer 
to  the  prison  fund  in  the  treasury  of  the  State,  and  shall  be 
thereafter  payable  by  said  bank  upon  the  draft  of  the  said  Treas- 
urer only.  It  shall  be  the  duty  of  the  Comptroller  at  the  com- 
mencement of  each  annual  session  of  the  Legislature,  to  report 
the  financial  condition  of  each  of  the  prisons  under  the  control 
of  the  Superintendent  of  Prisons.  Such  report  shall  state  the 
amount  and  value  of  unmanufactured  material  on  hand,  the 
amount  and  value  of  manufactured  goods  unsold,  the  amount 
and  value  of  goods  sold  but  not  paid  for,  and  the  amount  of 
money  remaining  on  deposit  in  each  bank  in  which  funds  are 
deposited  as  provided  by  this  section,  such  losses  as  may  occur 
from  time  to  time,  and  also  such  other  information  as  he  shall 
deem,  proper  relating  to  the  manufacturing  industries  of  the 
prisons 
[Deposits  on  account  of  maintenance^  ft  45,  ante.] 

Prohibition  of  certain  industries  in  prisons,  penitentiaries 
and  reformatories. —  §  116.  No  prisoner  in  any  of  the  state 
prisons,  penitentiaries  or  reformatories  in  this  state  shall  be  em- 
ployed in  making  or  flnishing  fur  or  wool  hata,  or  in  making  or 
laundering  shirts,  collars  or  cuffs,  or  in  setting  type  for  printing, 
except  in  setting  type  for  or  printing  printed  matter  for  use  in  the 
prison,  penitentiary  or  reformatory  in  which  the  same  is  printed, 
and  no  products  of  any  labor  in  the  trade  of  printing  or  type- 
setting of  any  prisoner  in  any  such  prison,  reformatory  or  peni- 
tentiary shall  be  put  upon  the  market  for  sale  or  sold;  but  noth- 
ing in  this  act  shall  prevent  the  printing  within  a  prison,  peni- 
tentiary or  reformatory  of  the  official  reports  of  the  prison,  peni- 
tentiary or  reformatory,  in  which  the  same  are  printed,  respect- 
ively, or  the  making  or  flnishing  of  fur  or  wool  hats,  or  the  mak- 
ing or  laundering  of  shirts,  collars  or  cuffs  for  use  in  such  prison, 
penitentiary  or  reformatory,  or  for  use  in  any  of  the  public 
institutions  of  the  state.  [Added  hy  L.  1890,  ch.  395,  and  thus 
.im.hy  L.  1892,  ch.  130.] 

[Manufttctore  of  brushes,  for  general  market,  prohibited  in  Albany  peni- 
tentiary, Ij.  1894,  ch.  237.    Percentage  of  prisoners  in  any  one  industry, 
1 105,  aate.   Prisoners  may  be  employed  on  highways,  L.  18W,  ch.  266.] 
248 
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Violations  of  prison  labor  regulations. —  §  117.  Any  contract 
made  by  the  superintendent,  agent  or  warden  of  any  prison,  or 
by  any  officer  or  any  other  authority  whatsoever,  of  any  prison, 
reformatory,   penitentiary  or  other  penal   institution    of   this 
state,  in  violation  of,  or  contrary  to,  the  provisions  of  the  act 
hereby  amended,   or  contrary  to,  or  in   violation  of,  chapter 
twenty-one  of  the  laws  of  eighteen  hundred  and  eighty-four,  shall 
be  null  and  void.    It  shall  be  the  duty  of  any  such  officer  or 
authorities  to  furnish  to  the  attorney-general,   upon  demand 
therefor,  a  true  copy,  if  in  writing,  and  if  not,  in  substance,  of 
any  contract  made  by  such  officer  or  authorities,  relating  in  any 
way  to  the  system  of  labor  adopted,  or  to  the  employment,  of 
prisoners  in  any  of  said  prisons,  reformatories,  penitentiaries 
or  other  penal   institutions.      Whenever  the  attorney-general 
shall  be  satisfied  fhat  any  contract  made  as  aforesaid  is  con- 
trary to  or  in  violation  of  this  act  hereby  amended,  or  of  said 
chapter  twenty-one  of  the  laws  of  eighteen  hundred  and  eighty- 
four,  or  that  any  of  the  officers  or  authorities  aforesaid  have 
entered  into  or  are  engaged  in  any  contract  or  arrangement  for 
the  labor  of  prisoners,  or  relating  to  the  system  adopted  or  con- 
tinued in  said  institutions,  and  which  contract  or  arrangement 
is  contrary  to  or  in  violation  of  law  as  aforesaid,  if  he  shall  be 
of  the  opinion  that  the  facts  require  such  action,  he  is  hereby 
authorized  to  bring  an  action  in  the  supreme  court  in  the  name 
of  the  people  of  the  state  of  New  York,  in  any  county  which  he 
may  select,  for  the  purpose  of  testing  the  validity  of  any  con- 
tract or  arrangement  made  by  any  of  the  officers  herein  named, 
relating  in  any  way  to  the  system  of  labor  adopted,  or  the 
employment  of  prisoners  in  any  of  said  prisons,  reformatories, 
penitentiaries  or  other  penal  institutions,  or  to  determine  the 
validity  of  any  act  or  thing  done  by  any  officer  herein  mentioned, 
which  act  or  thing  shall  be  alleged  to  have  been  in  violation  of 
the  act  hereby  amended,  or  of  chapter  twenty-one  of  the  laws 
of  eighteen  hundred  and  eighty-four.    Any  party  to  such  con- 
tract, agreement  or  arrangement  as  aforesaid,  or  interested  in 
the  determination  of  such  action,  shall  be  made  defendant,  and 
pending  the  trial  or  hearing,  of  the  facts  alleged,  or  of  any  issue 
made  as  aforesaid,  the  court  shall,  upon  notice  of  the  attorney- 
general,  and  upon  a  petition  duly  verified  showing  the  making 
of  any  contract  or  arrangement  in  violation  of  the  provisions 
of  the  act  hereby  amended,  or  of  said  chapter  twenty-one  of  the 
laws  of  eighteen  hundred  and  eighty -four,  or  the  doing  of  any 
act  or  thing  by  any  of  the  parties  defendant,  in  violation  of 
either  of  said  acts,  grant  an  injunction  order,  restraining  the 
parties  named  in  said  order  from  the  further  prosecution  of  the 
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business  complained  of^  or  from  the  further  performance  of  the 
contract  or  arrangement  claimed  to  have  been  entered  into  as 
aforesaid,  and  to  restrain  and  enjoin  such  officer  or  officers 
from  the  further  continuance  of  any  act  alleged  to  be  in  violation 
of  the  act  hereby  amended,  or  ot  the  said  chapter  twenty-one 
of  the  laws  of  eighteen  hundred  and  eighty-four.  And  any  dis- 
obedience of  such  injunction  order  shall  be  punishable  as  pro- 
vided by  chapter  one,  title  one,  article  two  of  the  Code  of  Civil 
Procedure.  And  upon  any  trial  had,  judgment  shall  follow  the 
findings  of  fact  made  by  the  court  or  jury,  as  in  other  cases, 
and  with  costs,  in  the  discretion  of  the  court.  [Added  hy  L. 
1890,  ch.  559.] 

[R.  S..  part  4,  ch.  a^  2  R  S.,  773.] 

TITIiB  m. 

OetKTal  Provmons  applicable  to  all  the  Prisons  treated  of  in 

this  Chapter. 
[SectioiM  omitted  are  superseded  or  temporary.] 

Section  145.  United   States  prisons. 
147.  Duty  of  keepers  to  same. 
140.  No  female  to  be  whipped. 
■  156.  Escape  of  Ignited  States  prisoners. 
159.  Who  may  visit  the  prisons. 

Criminals  convicted  of  crimes  against  the  U.  S.  to  be  im- 
prisoned.— §  145.  It  shall  be  the  duty  of  the  respective  keepers 
of  each  of  the  county  and  state  prison®,  to  receive  into  the  said 
prisons  and  safely  to  keep  therein,  subject  ^to  the  discipline  of 
such  prison,  any  criminal  convicted  of  any  offence  against  the 
United  States,  sentenced  to  imprisonment  therein,  by  any  court 
of  the  United  States,  sitting  within  this  state,  until  such  sen- 
tence be  executed,  or  until  such  convict  shall  be  discharged  by 
due  course  of  law;  the  United  States  supporting  such  convict, 
and  paying  the  expenses  attendant  upon  the  execution  of  such 
sentence. 

[Superseded  as  to  county  Jails  by  Co.  L.,  §  96,  and  Civ.  Code,  §  133. 
U.  S.  prisoners  oonvicted  outside  of  this  state  not  to  be  received,  L. 
1889,  ch.  382,  §  3.  Criminals  under  16  years  may  be  sentenced  to  house 
of  rc'fuge  (now  State  industrial  school)  by  U.  S.  court,  L.  1853,  ch.  608.] 

[§  146  superseded  by  §  156,  post,  as  am.  by  L.  1860,  ch.  399.] 

Penalty  for  neglect  or  violation  of  duty. —  §  147.  The  keeper 
of  any  prison  to  whom  any  such  prisoner  may  have  been  com- 
mitted, shall  be  liable  to  the  like  penalties  and  punishment,  for 
any  neglect  or  violation  of  duty  in  respect  to  the  custody  of 
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such  prisoner,  as  if  such  prisoner  had  been  committed  by  vir- 
tue of  a  commitment  or  conviction  under  the  authority  of  thi0 
state. 

[Superseded  in  part  by  Civ.  Code,  ft  134.] 

[i  148  superseded  by  Mil.  Code,  ft  2,  and  Civ.  Code,  ft  1030.] 

Females  not  to  be  whipped. —  §  149.  No  female  confined  in 
any  prison  shall  be  punished  by  whipping,  for  any  misconduct 
in  such  prison. 

[§9  150-1.  superseded  by  Civ.  Code,  fl  832,  2008-13,  to  the  same  effect] 
W  152-4  superseded  by  Excise  L.,$  34.] 
[i  155  superseded  by  Civ.  Code,  ftft  2008-13.] 

Escape  of  United  States  convicts.-§  156.  In  case  any  prisoner 
committed  to  either  of  the  prisons  by  a  court  of  the  United 
States,  or  by  the  President  of  the  United  States,  shall  escape 
from  the  custody  of  any  keeper  to  whom  such  convict  may 
have  been  so  committed,  he  shall  be  liable  to  the  like  punish- 
ment as  if  he  had  been  committed  by  virtue  of  a  commitment 
or  conviction  under  the  authority  of  this  state;  and  any  expenses 
incurred  in  searching  for  or  apprehending  said  convict  shall  be 
a  proper  charge  against  the  government  of  the  United  States. 
[Thus  am.  by  L.  1860,  ch.  399.] 

[Officer    permitting  escape  is  guUty  of  misdemeanor,  Pen.  Code,  ft  115.] 
W  157-8  si]M;>ei0eded  by  Orim.  Code,  ft  298.] 

Persons  authorized  to  visit  county  and  state  prisons. — 
§  159.  The  following  persons  shall  be  authorized  to  visit  at 
pleasure  all  county  and  state  prisons:  The  governor  and 
lieutenant-governor,  secretary  of  state,  comptroller  ajid  attor- 
ney-general, members  of  the  legislature,  judges  of  the  court  of 
appeals,  supreme  court  and  county  judges,  district  attorneys 
and  every  minister  of  the  gospel  having  charge  of  a  coaj^e^^ation 
in  the  town  wherein  any  such  prison  is  situated.  No  other 
person  not  otherwise  authorized  by  law  shall  be  permitted  to 
enter  the  rooms  of  a  county  prison  in  which  convicts  are  con- 
fined, unless  under  such  regulations  as  the  sheriff  of  the  county 
shall  prescribe,  nor  to  enter  a  state  prison  except  under  suob 
regulations  as  the  inspectors  shall  prescribe. 

[To  like  effect  as  to  county  J&ils,  Co.  L.,  ft  103.] 
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